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TO  THE  HONORABLE 


JOSEPH    STORY,  LL.D., 


Jn  dedicating  this  work  to  you,  I  perform  an  office  botb 
justly  due  to  yourself  and  de%htful  to  me, — that  of 
adding  the  evidence  of  a  private  and  confidential  witness  to 
the  abundant  public  testimonials  of  your  worth.  For  more 
than  thirty  years  the  jurisprudence  of  our  country  has  been 
illustrated  by  your  professional  and  juridical  labors ;  with 
what  success,  it  is  now  superfluous  to  speak.  Other  Jurists 
have  attained  distinction  in  separate  departments  of  the 
law ;  it  has  been  reserved  for  yourself,  with  singular  feli- 
city, to  cultivate  and  administer  tbem  all.  Looking  back 
to  the  unsettled  state  of  the  law  of  our  national  institutions, 
at  the  period  of  your  accession  to  the  bench  of  the  Supreme 
Court  of  the  United  States,  and  considering  the  unlimited 
variety  of  subjects  within  the  cognizance  of  the  Federal 
tribunals,  I  do  but  express  the  consenting  opinions  of  your 
contemporaries,  in  congratulating  our  country  that  your  life 
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and  Tigor  have  been  spared  until  the  fabric  of  her  jurispru- 
dence has  been  advanced  to  its  present  state  of  lofty  emi- 
nence, attractive  beauty,  and  enduring  strength. 

But  many  will  regard  the  foundation  of  the  present  Law 
School  in  Harvard  University  as  the  crowning  benefit, 
which,  through  your  instrumentality,  has  been  conferred 
on  OUT  profession  and  country.  Of  the  multitude  of  young 
men,  who  will  have  drunk  at  this  fountain  of  jurisprudence, 
many  will  administer  the  law,  in  every  portion  of  this  wide- 
spread E^public,  in  the  true  spirit  of  the  doctrines  here 
inculcated ;  and  succeeding  throngs  of  ingenuous  youth  will, 
I  trust,  be  here  imbued  with  the  same  spirit,  as  long  as  our 
government  shall  remain  a  government  of  law.  Your  anx- 
iety to  perpetnate  the  benefits  of  this  Institution,  and  the 
variety,  extent,  and  untiring  constancy  of  your  labors  in 
this  cause,  as  well  as  the  cheerful  patience  with  which  they 
have  been  home,  are  peculiarly  known  to  myself;  while, 
at  the  same  time,  I  have  witnessed  and  been  instructed  by 
the  high  moral  character,  the  widely-expanded  views,  and  the 
learned  and  just  expositions  of  the  law,  which  have  alike 
distinguished  your  private  Lectures  and  your  published 
Commentaries.  With  unaffected  sincerity  1  may  be  per- 
mitted to  acknowledge,  that  while  my  path  has  been 
illumined  for  many  years  by  your  personal  friendship  and 
animating  example,  to  have  been  selected  as  your  associate 
in  the  arduous  and  responsible  labors  of  this  Institution, 
I  shall  ever  regard  as  the  peculiar  honor  and  happiness 
of  my  profesBional  life.  BeaU  vixisse  videar^  quia  cum 
S^pione  mxerim. 
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Long  may  you  continne  to  reap  the  rich  reward  of  labon 
so  vast,  80  incessant,  uid  of  such  eurpassing  value,  in  the 
heartfelt  gratitude  of  our  whole  country,  and  in  the  proft- 
perity  of  her  institutions,  which  you  have  done  so  much  to 
establish  and  adorn, 

I  am,  with  the  highest  respect. 
Your  obliged  &ieiid. 


SIMON   GREENLEAP. 


CUj(d>io«b,  MataacbuMtti, 
February  28,  IMS. 
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AJ>TBETISEMENT  TO  THB  FIBST  EDITION'. 


Ths  profession  being  already  furnished  with  the  excel- 
lent treatises  of  Mr.  Starkie  and  Mi.  Fbillips  on  Evidence, 
^th  large  bodies  of  notes,  referring  to  American  dedsions, 
perhaps  some  apology  may  be  deemed  necessary  for  obtmd- 
ing  on  their  notice  another  work,  on  the  same  subject.  But 
the  want  of  a  proper  text-book,  for  the  nse  of  the  stadenta 
under  my  instruction,  urged  me  to  prepare  something  to 
supply  this  deficiency ;  and,  having  embarked  in  the  under- 
taking, I  was  naturally  led  to  the  endeavor  to  render  the 
work  acceptable  to  the  profession,  as  well  as  useful  to  the 
student  I  would  not  herein  be  thought  to  disparage 
the  invaluable  works  just  mentioned ;  which,  for  their 
accuracy  of  learning,  elegance,  and  sound  philosophy,  are 
so  highly  and  universally  esteemed  by  the  American  Bar. 
But  many  of  the  topics  they  contain  were  never  applicable 
to  this  country;  some  others  are  now  obsolete;  and  the 
body  of  notes  has  become  so  large,  as  almost  to  overwhelm . 
the  text,  thus  greatly  embarrassing  the  student,  increasing 
the  labors  of  ihs  instructor,  and  rendering  it  indispensable 
that  the  work  should  be  rewritten,  vriith  exdusive  reference 
to  our  own  jurisprudence.    I  have  endeavored  to  state  those 
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doctrines  and  rules  of  ike  I^aw  of  Evidence  which  are 
common  to  all  the  United  States ;  omitting  what  is  purely 
local  law,  and  citing  only  snch  cases  bs  seemed  necessary 
to  illustrate  and  support  the  text  Doubtless  a  happier 
selection  of  these  might  be  made,  and  the  work  might  have 
been  much  better  executed  by  another  hand ;  for  now  it  is 
finished,  I  find  it  but  an  approximation  towards  what  was 
originally  desired.  But  in  the  hope,  that  it  still  may  be 
found  not  useless,  as  the  germ  of  a  better  treatise,  it  is 
submitted  to  the  candor  of  a  liberal  profession. 

CAMBaiDOB,  Mtwchmett^ 
FebrauT  28, 1843. 
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ADVERTISEMENT  TO  THE  TWELFTH  EDITION. 


ht  preparmg  the  present  edition,  the  entire  volume  haa 
been  caxefuUy  revised,  and  the  decisions,  both  EngUsh  and 
American,  thoroughly  examined,  for  the  entire  period  since 
the  decease  of  the  author ;  and  such  additions  made,  both 
in  the  text  and  notes,  as  seemed  requisite  to  bring  the  book 
up  to  the  present  date,  as  nearly  in  the  form  in  which  the 
author  kept  it  daring  his  life  as  was  practicable.  Careful 
abstracts  of  every  section  have  been  prefixed  to  the  several 
chapters,  and  nearly  a  hundred  pages  of  new  matter  added 
in  all,  with  many  hundreds  of  new  cases.  The  new  matter, 
which  is  thus  indicated  [•],  has  all  been  carefully  prepared 
by  my  own  hand ;  but,  in  the  multiplicity  of  other  labors, 
I  have  been  obliged  to  trust  mainly  to  the  faithfid  and  dis- 
criminating investigations  of  my  excellent  &iend  and  assist- 
ant, William  A.  Heirick,  Esq.,  of  the  Boston  bar,  for  the 
collection  of  the  materials  which  I  have  used.  I  feel  great 
confidence  that  this  volume  wiU  be  found  so  far  reliable,  as 
to  the  present  state  of  the  law  upon  the  numerous  topics 
discussed,  as  to  be  valuable  and  acceptable  to  the  pro- 
fession. 

I.  F.  R. 

Bomw,  ApM  10, 188S. 
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Sous  i^  the  citatiqm  from  Starkie's  B«porta,  m  the  earlier  part  <A  this 
work,  are  made  from  the  Exeter  editjou  of  1823,  and  the  residue  from  the 
I<ondoD  edition  'S  1817-20.  The  editions  of  the  principal  elementary 
writers  cited,  wherd  thej  are  not  otherwise  expressed,  are  the  follow- 
ing:— 

Alcia^,  Opera  Omnia.     Basilese.     1582.     4  Vaia.  foL 

Best  on  Preeamptaons.     Lond.     1844. 

Beet  Principles  of  Evidence.     Lond.     1849. 

Candani,  Leges  Barbaromm  Antiquie.     Yenetiis.     1781-1785.  5  vol.  fi>L 

Carpzorii,  PracUcae  Ber.  Crim.     Fraucof.  ad  MKnnm.     1758,     3  toL  fol. 

Corpns  Juris  Glossatnm.     Lagdnni.     1627.     6  torn.  fol. 

Danty,  Traits  de  la  Prenre.    Paris.    1697.    4to. 

Kverhardi  Condlia.  Ant.     1643.    fol. 

Farinacii  Opera.     FranooC  ad  Msenom.     1618-1686.     9  voL  fol. 

Glassford  on  Erideuce.    Edinb.    1820. 

Grealey  on  Evidence.    Philad.    1837. 

Joj  on  Confessions.     Dablin.     1842. 

Mascardna  de  Probationibns.     Fraucof.  ad  Meennm.     1684.     4  vol.  fi:4. 

Mathews  on  Presumptive  Evidence.     New  York.     1830. 

Menochius  de  Pre«nmptionibns.     Geneve.     1670.     2  torn.  ibl. 

Mittermaier,  Traits  de  la  Preuve  en  Mati^re  Criminella     Paris.     1848. 

Peake's  Evidence,  by  Norris.     Philad.     1824. 

Phillips  and  Amos  on  Evidence.     Lond.     1898.     8th  ed. 

PhilUps  on  Evidence.     Lond.     1843.     8th  ed. 

Pothier  on  Obligations,  by  Evans.     Philad.     1826. 

Kussell  oa  Crimes.     Sd  Amer.  ed. 

Starkie  on  Evidence.    6th  Amer.  ed.    2  vols. 

Stephen  on  Pleading.    Philad.    1824. 

Sirykiomm,  Opera.     Francof.  ad  Mienam.     174^1758.     15  vd.  fi>L 

Tnit  on  Evidence.     Edinb.     1834. 

Tidd's  Practice.     9th  Lond.  ed. 

TTigram  on  the  Interpretation  of  IVHU.    Sd  Lond.  ed.  1840. 

Wills  on  Circomstantial  Evidence.     Lond.     1838. 
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TREATISE      U. 
THE    LAW    OF    EVIDENCE.": 


PAET  I. 

OF  THE  NATUBE  AND  FBIHCIFLJBS  OF  EVIDEHOE. 


CHAPTER  L     . 

fBELDCNABT    OBSSBVATIOMB. 

['(L  Ddinitioiu:  eridence;  proof;  demonftiatlon ;  moral erlclenua. 
2.  Caiiq«teiit«Tideiicei  wth&ctory  evideooe;  comnladTe  STideiMSb 
S.  Mature  and  otgOTtcferUeiicei  meani  and  inttnunenti  of  pioof] 

§  1.  Thb  word  BviDENCB,  in  legal  acceptation,  includes  all  ths 
means  by  vhidi  any  alleged  matter  of  &ct,  the  truth  of  which  is 
Eobmitted  to  iuTsatigation,  is  eatablished  or  disproved.^  This 
term,  and  tlie  word  proqf,  are  often  used  indifferently,  as  synouy- 
moua  with  each  other ;  but  the  latter  is  applied  by  the  most  accu- 
rate If^ciaos,  to  the  ^eet  of  evidence,  and  not  to  the  medium  by 
which  truth  is  established.'  None  but  mathematical  truth  is 
■uflceptible  of  that  high  degree  of  evidence,  called  demonetratiim, 
which  excludes  all  possibility  of  error,  and  which,  therefore,  may 
reasonably  be  required  in  support  of  eveiy  mathematical  dedu<y 
tion.  Matters  of  fact  are  proved  by  moral  evideace  alone ;  by  which 
is  meant,  not  only  that  kind  of  evidence  which  is  employed  on 
subjects  connected  with  moral  conduct,  but  all  the  evidence  which 
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D.gitizecbyG00glc 


4  LAW  OF  SyjDSNCB.  [PAKI  I. 

is  not  obtained  either  from  4ii'^lti6n,  or  from  demooBtration.  In 
the  ordinaiy  affidrs  o£'13^'^we  do  not  require  demonstratiTa 
evidence,  because  it  .is  np.t  consistent  with  the  nature  of  the  snb- 
.  ject,  and  to  inrasf'-upbn  it  would  be  unreasonable  and  abnird. 
The  most  thatfan  "be  afi&mied  of  such  things  is,  that  there  is  no 
reasonsble'-dtfulit  conoeming  tbem.^  The  tme  jueffum,  therefore, 
in  trial&;^£  -fact,  is  not  whether  it  is  possible  that  the  testimony 
Dia;^.be.&lse,  but  whether  there  is  tn/^dmi.  probabiU^  of  its  truth ; 
'l^t.is,  whether  the  &cts  are  shown  by  competent  and  BatiB&ctoi7 
'evidence.  Things  established  by  q^pg^eiit  and  mtJaOwitory  evi- 
dence are  said  to  be  proved, 

§  2.  By  eompetent  emdenee  is  meant  that  which  the  very  ^tatur?  ":  ' ' 
of  the  thing  to  be  proved  requires,  as  the  fit  and  appropriate  proof 
in  &e  particular  case,  such  as  &e  production  of  a  writing,  where 
its  contents  are  the  subject  of  inquiry.  By  taU^adory  evideneey 
which  is  sometimes  called  wi^ideia  evidence,  is  intended  that  amount  n^ 
of  proof,  which  ordinarily  satisfies  an  unprejudiced  mind,  beyond 
reasonable  doubt.  The  circumstances  which  will  amount  to  this 
d^ree  of -proof  can  never  be  previously  defined ;  t^e  only  l^al 
test  of  which  they  are  susceptible  b  their  sufficiency  to  satisfy  the 
mind  and  conscience  of  a  common  man ;  and  so  to  convince  him, 
that  be  would  venture  to  act  upon  that  conviction,  in  matters  of 
the  highest  concern  and  importance  to  his  own  interest.'  Ques- 
tions respecting  the  competency  and  admissibility  of  evidence,  aro 
entirely  distinct  &om  those  which  respect  its  sufficiency  or  efifect ; 
the  fi>rmer  being  exclusively  within  the  province  of  the  court ;  the 
latter  beloi^^ng  ezduavely  to  the  jury.'  CWmdoCtM  evidence 
is  evidence  of  the  same  kind,  to  the  same  point.  Thus,  if  a  &ct  is 
attempted  to  be  proved  by  the  verbal  admission  of  the  party,  evi- 
dence of  another  verbal  admission  of  the  same  &ct  is  cumulative ; 
but  evidence  of  other  circunutanoes,  tending  to  establish  the  &ct, 
is  not.* 

1  8m  OunUor'*  Onide  to  the  Stody  the/  abo  bellere  them.     Th^  beUef  U 

ct  Konl   Evldeiice,  p.    121.     Erm   ot  efteTWardB  conflrmed  by  ezperieooe ;  fiw 

matbeniaticil  untha,  ILU  writer  jiutly  wbenerer  tbere  Uocceaion  toep^Ttben, 

mnerki,  that,  tbonata  oqteble  of  demon-  tbey  are  finmd  to  lead  to  jiut  coiuuiukina. 

atadoB,  they  an  admlttwl  by  mart  men  Id.  196. 
vMij  oa  ttw  moral  evldenoe  of  gmeial        *  1  Stark.  Erld.  614. 
notoriety.   7ar  moat  men  aie  ncdtber  able        *  Columbian  lot.  Ca  c.  Lawrenoe,  S 

thwu^re*  ta  mideiBland  matbanattcal  FeL  26, 44 ;  Bank  United  Statae  e.  Ccw- 

demoDitntioni,  nor  haye  tbey,  ordlDBrily,  cotan,  Id.  121, 1S8;  Van  NeH  v.  Fasard, 

for  their  trath,  the  teadmonT  of  tfaoae  Id.  18T,  149. 

who  do  nndentand  than;   hot  finding;        *  Fatker  v.  Baidjr,  94 Flck.  MO, MS 
them  genenlly  believed  Ui  tha  wadd. 
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§  8.  This  bittQcb  of  the  law  may  be  considered  nnder  three  ge&< 
anX  heads,  oamelj:  Firtt,  The  Nature  and  Principles  of  Evi- 
dence ;  —  Seeondfy,  The  Ol^ect  of  E^deuee,  and  the  Bules  which 
goTem  in  the  production  of  te8timon7 ; — And  Thirdly,  Ths  Means 
.of  Proof^  or  the  Instnunents,  hy  which  lacts  are  eBtablished. 
This  order  will  be  followed  in  farther  treating  this  subject.  But 
before  we  proceed,  it  will  be  proper  first  to  consider  what  things 
oourtB  will,  of  themselTes,  take  notice  of,  without  proof 
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CHAPTER  IL 


OF  THKOS  JDDICIALLT  TAKEN  HOTICIl  OF,  WTTHODT  PROOF. 

{%f  4.  Court)  Uke  jndidal  notice  of  tbe  nmtioTutl  imI  of  other  uUoiu. 

6,  Bo  *bo  of  llie  law  of  nationi,  conrla  of  adminl^,  notari^  teili,  tba  ooont 

of  natoie,  tbe  calendar,  &c.  ko, 
t.  Of  tho  tenitoiia)  diTitioni  of  the  oaoBtrj,  Ita  otmrti,  Kenend  Uwa,  oBioen, 

and  aU  thing*  niuTenallj  known,  &o. 
6a.  The  lubject  ftirthei  Itlustrated  with  lefbrenoe  to  more  reoent  ouee.] 

§  4.  All  dvilized  nations,  being  alike  members  of  the  great 
ikinil;  of  Borereigntiea,  may  veil  be  supposed  to  recognize  each 
Other's  existence,  and  general  public  and  external  rdations.  Tbe 
uBoal  and  appropriate  symbols  of  nationality  and  sovereignty  are 
the  national  flag  and  seal.  Every  sovereign,  therefore,  recognizes, 
and,  of  course,  tbe  public  tribunals  and  functionaries  of  every 
nation  take  notice  of  the  existence  and  titiea  of  all  the  other  sov- 
ereign powers  in  the  civilized  world,  their  respective  flags,  and 
their  seals  of  state.  Public  acta,  decrees,  and  judgments,  exempli- 
fied under  this  seal,  are  received  as  true  and  genuine,  it  being  the 
highest  evidence  of  their  character.^  K,  however,  upon  a  civil  war 
in  any  country,  one  part  of  the  nation  shall  separate  itself  &om  the 
other,  and  establish  for  itself  an  independent  govenmient,'the  nevly- 
formed  nation  cannot  without  proof  be  recognized  aa  such,  by  the 
judicial  tribunals  of  other  nations,  until  it  has  been  acknowlet^^ 
by  the  sovereign  power  under  whicli  those  tribunals  are  consti- 
tuted ; '  the  first  act  of  recognition  belonging  to  the  executive  funo* 
tion,  [  *  and  courts  will  take  judicial  notice,  whether  or  no,  sudi 
governments  have  been  so  acknowledged]  .*  But  though  the  seal  of 
the  new  power,  prior  to  such  acknowledgment,  is  not  permitted 

1  Chnrdi  V.  ?ubbart,  2  Cranch,  18T,  Uie  conrta,  mnit  be  a  commoi^-Iaw  wal, 

238;    Griawold  d.  Fitcaim,  2  Conn.  86,  that  ia,  an  impreMion  upon  wax.     Colt  b. 

30;  United  Statei  e.  Jobna,  i  DaU.  416;  Milliken,  1  Denio,  R.  STB. 
The  Santiuinia  Trinidad,  7  Wheat  278,         ■  Citj  of  Berne  v.  Bank  ot  England,  9 

8S6;  Anon,  9  Mod.  66;   Lincohi  u.  Ba^  Vei.  847;    Uniled  States   v.  Pawner,   • 

telle,  6  Wend.  47G.    It  la  held  in  New  Wheat  610,  681. 
ITork  that  aucb  seal,  to  be  recognlied  in        ■  [  ■  Tajlor  v.  Barclajr,  2  Sim.  21S.1 
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CHAP,  n.]  THIKOS  JTJDIGIAIXT  TAKER  ROTICB  OF.  7 

to  paxre  itself,  fet  it  may  be  proved  as  a  fact  by  otber  competent 
testimony.*  And  tiieexigteuce  of  such  onackoowledged  government 
or  State  may,  in  like  manner,  be  prored ;  the  role  being,  that  if  a 
body  of  persons  assemble  ti^ther  to  protect  tbemselres,  and  snp 
port  their  awn  independence,  make  lavs,  and  have  courts  of  justice 
this  18  evidence  of  tiieir  being  a  Btate.' 

§  5.  In  like  manner,  the  Lav  of  Nations,  and  the  general  cos 
toms  and  usages  of  merchants,  as  well  as  the  public  statutes  ani 
general  laws  and  customs  of  their  own  country,  as  well  ecclesiasti 
cal  as  dvil,  are  reoognized,  without  proof,  by  tike  coiirts  of  all  dvil 
ized  nations.*  The  seal  of  a  notary-public  is  also  judicially  taken 
notice  of  by  the  courts,  he  being  sn  officer  recognized  by  the  whole 
oommerdal  world.*  Foreign  Admiralty  and  Karitime  Courts,  too, 
being  the  courts  of  the  civilized  world,  and  of  coordinate  jurisdiO' 
tbn,  are  judi<ually  recognized  everywhere ;  and  their  seals  need 
not  be  ivovod.'  Keitlier  is  it  necessary  to  prove  thii^  which 
most  have  happened  according  to  the  ordinary  course  of  nature ; ' 
nor  to  prove  the  course  of  time,  or  of  the  heavenly  bodies ;  nor 
the  ordinary  public  fiwts  and  festivals ;  nor  the  coincidence  of  days 
of  the  week  with  days  of  the  month ;  ^  nor  tbe  meaning  of  words 

1  United  StatM  b.  Falmn,  8  'Wli«^  of  Und  li  not,  u  a  general  role,  inch  • 

SIO^  SM;    The  Bitrelli,  4  Wheat   29S.  puhbc  itstute  u  the  conrti  are  bound  to 

What  U  raffldent  BTidenn  to  antbend.  taka  notice  of  end  expound,  witlioat  m- 

eale^  in  tbe  court*  tf  tlila  acnattj,  tlie  qnlring  Ita  pivdnction.    All^Iienj  v.  Nel- 

MBtence  OT  decree  of  the  court  of  ■  Ibi^  kol  2SFenn.  State  B.  S82.1 
dgn  gOTanment,  alter  dM  deitniction  of        *  Anon.  12  Hod.  SU;   Wright  o.  Bar* 

foeli  goTomnen^  and  while  the  conntir  ia  nard,  2  Eip.  TOO :  Teaion  b.  IW,  6  C^ancfa, 


Sedde^     1 


B.  Fhikdelphla  &u^  e  S.  A 

oeTTiTwwi.      rnmifii  v.  ^amBitm,  ^   "■■""  **•  vov:   v^iionoine  v.  Powler,  8  Wend. 

«8, 70,  n.  178,  ITS;  BxjUy  on  Bill*,  51C  (2d  Am. 

*  Tiiamril  a.  Clement,  3  C.  &  P.  228,  ed.  by  Fhillip*  &  Sevall) ;  Bnlcheon  p. 

p«r  Beat,  C.  J.    And  see  1  Kent,  Comm.  HanninKttai,  6  Tea.  82S ;  Porter  b.  Jnd- 

188;  Groiiiu,  De  Jar.  BeL  b.  8,  o.  8,  {  1.  aon.  1  C^,  1T&. 

■  Eretldne  b.  Murraj,  S  Ld.   Ka;m.         *  Crondion  b.  Leonard,  4  Cranch,  486; 

UM2;  Heinecdna  ad  Pand.  L  22,  tt  8,  Boaa  b.  HJmel^,  Id.  2B2i  Chnrch  e.  Eab- 

Mc  110 :  1  BI.  Comm.  T&,  76,  B6 ;  Edle  v.  bart,  S  Cranch,  167 ;   Thatnp«in  b.  Stew- 

Ba*t  Id^  Co.  S  Bnir.  1226, 1228;  Chand-  art,  8  Conn.  171,  181 ;  Oreen  v.  Waller,  2 

kr  B.  GrieTca,  2  E.  Bl.  606,  n.;   Bex  e.  Ld.  Hajm.  8B1,  898;  Anon.  9  Mod.  66; 

Sntton,  4  U.  &  8.  642;  6  VId.  Abr.  tit.  Stoi^  on  the  Conflict  of  Lawa,  f  648: 

Court,  D;  1  Bol.  Abr.  C28,  D.    Jndgea  Eughea  b.  ComeUnt,  aa  atated  by  Lord 

Till  alao  take  notice  of  tbe  nanal  pracm«  Bolt,  in  2  Ld.  BaTm.  898.    And  see  T. 

and  conne  of  cwnTeTandng.-     8   8asd.  BaTm.  478;  2  Show.  282,  i.  o. 
Tend,   t  Fur.  28;    wmougW  t>.  WU-         «  Bex  v.  Lnflb,  8  Eaa^  202;  Fay  b. 

lODriitrv,  1  T.  B.  TT2,  per  Li.  Hardwicke ;  Prentice,  9  Jnr.  876. 
Doe  B.  Hilder,  2  B.  &  Aid.  798 ;  Bowe  v.         ^  6  Vlu.  Abr.  491,  ^  6,  7,  8 ;  Hojle  b. 

Otenfel,  By.  fc  Mo.  898,  per  Abbott,  C.  J.  Comwalll^l  Stra.  887 ;  Page  b.  Pauce^ 

So,  of  file  seneral  Hen  ia  banken  on  a»-  Cro.  El.  227 ;  Earrer  b.  Broad,  2  Salk 

ciDltiei  of  aieirciutoiiien,depaeitedwith  S!8;  Haiuon  v.  SliackeltontJ  Dowl.  48j 

tlMiil.    Bnndao  B.  Bamett,  S  M.  Q.  &  So.  DawUnt  v.  Smilhwick,  4  Flor.  B.  ISS, 

SIS.    ISte  ^ao  uifiKt,  i  4S6,  *W.    A  ^e-  [Saaacer  n.  Farmer*' Bank,  4  Md.  409 ;( 

dalae(fiatlieiiirTerDfap«rtlcnlartnot  [•6pTOwlB.L«wienoe,  88  Ala.  674.1 
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in  the  TeorDRcalar  language ; '  nor  the  l^;al  vei^ts  and  measnne ; ' 
nor  any  matters  of  public  histoix,  afOMting  the  vhole  peoida  ;* 
nor  pablio  matten,  afiecting  the  goTemment  of  the  conntrj.* 
[  *  Nor  will  it  be  reqoired  to  give  eridenoe  of  the  oonrae  of  the 
•easona,  and  the  date  of  the  ordinary  mstoritj  of  partioular  aopa.' 
But  tho  coTirts  cannot  take  jndioial  notioe  of  the  moaning  of  catcb* 
vorda,  such  aa  "  the  cost  book  prindple ; " "  «  Black  Bepublicana  " 
or  "  anpporters  of  the  Helper  book ; "  ^  uor  of  the  import  of  obbre- 
nations,  as  "  St.  Loma,  Mo. ; "  and  othera  more  difficult  of  interpre- 
tation.' And  it  vaa  held,  in  a  recmt  case  before  the  New  York 
Court  of  Appeals,*  that  in  a  trial  bj  Jury^  it  was  proper  to  give 
eridence  of  historical  &ot8.] 

§  6.  Courta  also  take  notice  of  the  territorial  extent  of  the  . 
jnriadiction  and  sorereignty,  ezeroiaed  de  /ooto  "bf  theor  own 
gorernment ;  and  of  the  local  diviaions  of  their  ooontry,  aa  into 
states,  provinoea,  counties,  cities,  towns,  local  parishea,  or  the  like, 
BO  fi&r  aa  pditioal  goremment  is  concerned  or  afieoted ;  and  of  the 
retetiTd  poaitiona  of  such  local  diviBiont ;  but  not  of  their  preeiao 
boundariea,  farther  than  they  may  be  deacribed  in  public  statutes.'" 
f*  But  not  whether  the  jurisdiction  dafaato  be  rightfblly  oxeroiaed."} 

I  CleiiiMitl  *.  Odldbtgr,  3  Ctn^  O-;  tlea  tb«t  die  knoirledga  of  tliU  ftUe  of 

Commonwealth  v.   EnMUnd,    30    Plok.  Fhadnii  nnerallT  prerailod  in  •ocie^. 

289.     [Comta  wUl  teke  jodloUI  notloe  of  Hoars  p.  SllTerkx^  12  Jnr.  696;  13  Ad. 

tbe  enttonurj  ^dnariattoni  of  Chriitian  &  EL  634, ».  i. 
lumei.    SUpben  b.  8tue,  11  Geo.  226;         ■  '^-  — 
WMrer  v.  UcElfaeDon,  IS  MiM.  89.1 

■  Hockia  ■.  Cooka,  4  T.  B.  814.    Tha  ITO. 
eorrent  ctnni  of  tha  covaOj,  wbattwr  aa-        ^  BaltimoTe  *.  Tha  Blata,  IS  Md.  Bap. 

tihllBhed  bj  alatate  or  axUrtiBg  Imme-  876. 

moriaUf,  will  ba  jadldaUf  raoognisad.         ■  Ellfi  v.  Park,  8  Texai  306. 
[■DaU7o.8Wa,10IiHL&8a.]   Tbeconrta         *  McElnliiia   ■.  Blin,  21  N.  T,  A^ 

ft  Aid.  342;  3 

,-, ,.  ^        .  ,      .     WUtahlre,   I 

toa  V.  Hazard,  8  Uonr.  149;    Jonaa  v.    Bti*.  460;  Hnnvhren  ■>.  Badd,  9  Da>«L 

0Tentreet,4  Monr.  64T;JDiLUed  Sutaa    1000;    Boaa   t>.  Beddlck,  1   Scam.   78; 

t>.  Bona,  6  McLean,  38 ;  United  Statei  n.    Goodwin  i>.  AppletOD,  9  Sbml.  468 :  Yan- 

Klng,  lb.  308 ;]   bat  not  of  the  ourrsnt    derwerker  v.  Tbe  People,  6  Wend.  680; 

Taloeof  tbe  notai  of  a  bank  at  any  par-    [■Stste(<.Powen,2GC<wn.48;|[Ham>. 

tioidarthne.    Feanvter n.  Bingo, 6 Maor.    Ham,  89  AUue,  268;  lb.  391;  Wright  ». 

"**  Phillipa,  2  Oraeoe  (Iowa),  191 ;  Bobertaon 

D.  Teal,9Teu«,B44;  feeler  o.  Moody, 
lb.  872;  Bon  v.  AnidU,  2  Cal.  188;  Kid- 
der o.  Bhdadell,  46  Maine,  461 ;  Whmipia- 
eogee  Lake  Co.  c.  Toimg,.40  N.  E.  420.J 
*  Taylor    v.    Banday,    3    81m.    231.    But  conrti  do  not  take  notica  that  partlca- 

Whero  a  libsl  wu  charged,  in  ftatiDg    lar  placea  are  or  not  In  particular  connUea. 

that  the  plaintiff*!  fHenda,  in  the  adro.    Braoe  a.  Tbompaoa,  2  Ad.  &  El.  769,  k  a. 

OB17  of  bar  daima,  "  had  raallnd  the  &■    [■Bntice  Cookav  Wilaoa,  1  C  B.  r.  a^ 

Ua  of  the  TloKn  Snake,"  it  wai  bald    168.1 

HmX  Iba  ooort  nd^  JndidaUr  take  m-        u  [  •  SMb  d.  DanreQ,  8  B.  L  m.] 
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They  viU  alio  jadidftlly  recognize  the  political  coDstatntiou  or 
fimme  of  their  own  gorenmiflnt;  its  essential  political  agents 
or  public  officers,  ahaiing  in  its  regular  administration ;  and  its 
•Bsential  and  regular  political  operations,  powers,  and  action. 
Thus,  Qotios  ia  taken,  hj  all  tribunals,  of  die  accession  of  the 
Chief  EixecntaTe  of  the  nation  or  state,  under  whose  anthoritj 
they  act ;  bis  powers  and  piivilegeB ;  ^  the  genuineness  of  his  sig* 
nature,'  the  heads  of  departments,  and  principal  officers  of  state, 
and  the  pid)lio  seals ; '  the  election  or  resignation  of  a  senator  of 
Uie  United  States ;  the  appointment  of  a  cabinet  or  foreign 
ministar ;  *  marshals  and  eherifb,'  and  the  geuninemess  of  their 
ng&atnrea,'  bat  not  their  deputies ;  courts  of  general  jurisdictioa, 
'  tiiur  judges/ tbeir  seals,  tbeir  roles  and  maxims  in  the  adminis- 
tratitm  of  JDstice,  and  course  of  proceeding ;  ^  also,  of  pnblio 
{Hw^lamations  of  war  and  peace,"  uid  of  days  of  special  pablia 
bsts  and  thanksgiyings ;  stated  days  of  general  political  electiona ; 
the  sittings  of  tbe  legislature,  and  its  established  and  usual  course 

1  raderton'*  caM,  S  Ld.  Bajm.  Q80,  *  Tngur  v.  Fletcher,  1  Ld.  Barm. 

KHtdt.C.J.;  [ "Ebierii.  State,  12  Ind.  164;  Lane'*  caae,  3  Ca  IS;  8  Com.  Dig. 

jUodanc.Attoniey-ttMieial.SSHIas.  886,  Courts,  Q. ;  Nawell  f.  N««ton,  10 

606;  Btale  ».  WUIianu,  ft  Wla.  80a]  Pick.  470 ;  EUiott  c.  Erana,  8  B.  &  F.  188, 

■  Jmm  11.  Oale'i  ExV,  4  kfanla, S30.  18«,i«rLd.  AlTaii]^r,C.  J.;  Mabmiey  d. 

Aai  aee  Bu  v.  HIUm,  2  W.  Bl.  797 ;  1  Bobiiu,  6  Taunt  625 ;  Tookei  v.  Duke  d 

Leach,   Cr,   Cai.  74 ;    B«x   r.  Qolly,   I  Beaufert,  Sayer,  29fl ;  [  •  Tncker  v.  State, 

Laach,  Or.  Cm.  96.  llHd.822.]  WhetheTBnperiorCouiiiaTe 

*  Haz  V.  Jonei,  2  Campb.  121 ;  Bennett  bound  to  take  notice  who  are  Juiticeg  of 

w.  The  State  of  TaniMaMe,  Hart  &  Ymg.  the  inferior  tribnnalt,  li  not  dearif  aettled. 

U8i  Ld.  MelTille'i  ca«e,  29  How.  St  Tr.  In  Sklpp  b.  Hook,  2  Stra.  1080,  it  wai  ob- 

707.    And  Me  at  to  aeeli,  ittfia,  {  COS,  and  jected  that  they  were  not ;  bnt  whether 

CMea  Omn  dted.    [The  oonrta    of  the  Oie  cate  wai  dedded  on  that,  or  on  the 

Uidtod  StaMa  will  take  iwtlce  of  the  per-  other  ezceptian  taken,  doea  not  ^ipear. 

tmm  who  lk«m  tine  to  time  pt««ide  orar  Andrew*,  li,  reprata  tlie  atme  eaae,  "b> 

Bte  MUnt^iloe,  whefiier  permanenClr  or  rtiationt  altawM,'  aad    equally  donblfliL 


*  H<Ttf^r  V.  Burrow,  2  Ld.  Htma.  tlon.  Hawks  p.  KenDebec,  7  Haia.  401 ; 
TM;  {Ingimham  v.  State,  27  Ala.  17 ;  Ma-  Ripley  v.  Wanen,  2  Pkk.  692;  Deapan  o. 
for  *.  Stata,  3  ftwed  (TeniL),  11.  The  Swindler,  8  Martin,  h.i.  706;  Follain  a. 
Coortctf  OaniMDPlBBi*iIlt«kejndicial  Leftne,  S  Rob.  Lonia.  B.  18.  In  Louu- 
Botfoe  tiiat  the  Queen'*  priaon  li  In  Eng-  iana  the  conrts  take  notice  of  the  ai^na- 
laiid.  Wlcken*  v.  Ooatley,  8  Eng.  Law  A  turea  of  exeontlTe  and  jndidal  ofBcen  to 
Bq.  429, 422.1  all  official  acta.    Jone*  v.  Qale'f  Ex-r,  4 

•  Aleock  B.  Wfaalinora,  8  Doiri.  P.  C.  Hartfu,  6B6;  Wood  v.  Pitt,  10  Martin, 
016.  lOB.    {Conrta  wiU  alao  take  noUae  of  the 

T  Watatm  B.  Hay,  8  Eerr,  6G9.     [The  ttmea  and  i^acea  irf  holding  their  (etdoiu^ 
Staroma  Ctfsrt  (or  Ohio)  WiU  take  Jodi-  Kidder  e.  Blaladd],  46  Maine,  401.1 
^J»ntin>  of  the  time  fixed  Ibr  the  cofn-        *  Dolder  b.  Ld.  Hnnttanfldd,  11  Tea. 
It  of  ila  aeidoii*,  bat  not  of  tiie  292;  Bex  v.  De  BerMger,  8  U  ft  ft.  67, 
'--      ffilU-  T«yior  r.  Barclay,  2  Sim.  218 


daiatiMi  of  any  particnlar  teadon.    C 
had  V.  BeOvB,  2  Ohio  («.■.},  238.    Sea 
■lao  Undaiy  r.  VUliMna,  17  AIl  229." 


»■] 
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of  proceeding ;  the  pririleges  of  its  members,  but  not  the  transao- 
tions  OD  its  joumalB.^  Tlie  courts  of  the  United  States,  moreoTor, 
take  judicial  notice  of  the  ports  and  waters  of  tlie  United  States 
in  which  the  tide  ebbs  and  flows ;  of  Uie  boundaries  of  the  several 
states  and  judicial  districts ; '  and,  in  ah  especial  mamier,  of  all 
the  laws  and  jurisprudence  of  the  several  states  in  whioh  thej 
exercise  an  original  or  an  appellate  jurisdiction.  The  judges  of 
the  Supreme  Court  of  the  United  States  are,  on  this  account,  bound 
to  take  judicial  notice  of  the  laws  and  jurisprudence  of  all  the 
states  and  territories.'  A  Court  of  Errors  will  also  take  notice  of 
the  nature  and  extent  of  the  jurisiUction  of  the  inferior  court 
whose  judgment  it  revises.*  In  fine,  courts  will  generally  take 
notice  of  whatever  oaght  to  be  generall;  known  within  the  limits 
of  their  jurisdiction.  In  aU  these,  and  the  like  cases,  where  the 
memory  of  the  judge  is  at  fault,  be  resort«  to  such  docnments  of 
Inference  aa  may  be  at  hand,  and  he  may  deem  worthy  of  confi- 
dence.' 

[  •  §  6a.  There  is  not  an  entire  consistency,  in  principle,  in  the 
decisions  in  the  several  states,  upon  this  question.  Thus  it  has 
been  held  courts  will  take  notice  of  the  usual  route  and  course  of 
travel  between  different  points  within  the  state,  in  order  to  deter- 
mine the  reasonableness  of  notice  to  take  depositions ;  *  but  that 
they  will  not  take  notice  of  the  quantity  of  land  contained  within 
(^ven  courses  and  distances.^  Bat  in  fact  the  latter  is  a  matter  of 
mere  computation,  and  no  more  requires  proof  than  any  other 

1  Lake B.  Eiw,  1  Snind.181;  Blrt  v.  6B(cLeu,SS;  United  Statea  ■>.  Kiag,  lb. 

KothweU,  1  La.  Rsjm.  210,  S4S;  Be>  v.  208.    They  alio  take  Judidil  notice  of 

WUAe,  1  Lot.  296;  1  Dong.  BT,  a.  11;  Irefttlei  betwem  Om  United  Statei  and 

Bei  D.  Amndel,  Hob.  109, 110,  111 ;  Bex  forelgo  gorcnmentB;  and  of  fhe  pablio 

V.  EnoUra,  1  Ld.  Raym.  10,  15;  Stock-  acts  and  procUmatl<»w  of  thoee  eorem- 

dsle  D.  Haniud,  T  C.  &  P.  731 ;  9  Ad.  &  mentsaodOieirpablictrautliorUedaKeiita 

m.  1;  11  Ad.  &  El.  268;  Sheriff  i^  Mid-  in   canying   those   to«atie*   Into    elKct. 

dleeex*!  case,  Id.  2T3 ;  Caaaldy  c.  Stewart,  United  Slatet  v.  BarnM,  9  How.  U.  S. 

3  M.  &  O.  487.  127 ;  and  of  the  Spuiidi  Lawi  which  pra- 

*  Stoi7onEq.Plead.,S24,clteB United  railed  in  Lonlaiaiia,  before  lu  ceaalon  to 

State*  i;.  La  Tengeance,  8  DaU.  297 ;  The  the  United  Stales.    United  Btatea  v.  Tnr 

ApolLon,  9  Wbeat  ST4;  The  Thoma*  Jef-  ner,  11  lb.  608.1 

feraon,  10  Wheat  428;  Pejrojn  v.  How-         '  Ibid. ;   Owing*  i7.  Hnll,  G  Pet  807, 

ard,  7  Pet.  842.     Thej  will  also  recognize  Q24,e2G;  JaamrD.  Porter, 2KI«an,679i 

the  nanal  oonne  of  the  great  inland  cent-  [Miller  ■>.  HcQaerrr,  ft  McLean,  469] 
merce,  by  which  the  prodocta  of  agricnl-         *  Chltty  v.  Dmdf,  8  Ad.  A  £1.  8^». 

ture  in  the  ralley  of  the  Miaiiaalppl  And  [See  Manih  n.  Conuaonwdalth,  13  B.  Vd*. 

their  war  to  market     Oibaon  ».  Steren*,  2b.) 
8  How.  8.  C.  R  884 ;   [Lathrop  v.  Stew-         »  flre*le7  mi  Erid.  296. 
art,  6  McLean,  167.   They  wiU  take  notioe         •  f'  Bipe*  v.  CochMd,  18  tai.  fk 
without  proof  of  the  legal  coina  of  tha         1  TImw  v.  SaitSt,  8  Talu,  14I.J 
United  SlalM.    United  SlatM  o.  Buna 
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propontioi  basod  apon  the  fhndamental  rules  of  arithmetio ;  and 
the  former  is  a  thing  liable  to  vary  irith  erer;  change  of  the  time- 
tables,  apon  a  rulvay.  It  is  most  nnqneationable,  that  courts 
will  take  notice  of  what  ia  vithiu  the  common  experience  or 
knowledge  of  all  men ;  as  the  length  of  time  ordinarily  required 
to  cross  the  Atlantio  by  steam,'  or  the  nature  of  lotteries  and  the 
manner  in  which  they  are  conducted.'  And  it  ia  no  objection  that 
the  court  may  require  instruction  upon  the  point,  themselves. 
"Diey  will  make  inquiries,  at  the  proper  place  for  acquiring  infor- 
mation. For  this  purpose  in  one  case '  the  Tice-Chancellor  made 
inquiries  at  the  Fore^  Office,  whether  the  Federal  Bepublic  of 
Central  America  had  been  recognized  by  the  British  Government. 
And  Lord  Hardwicke  inquired  of  an  eminwit  conveyancer  as  to 
the  existence  of  a  rule  of  practice  in  that  depariinent  of  the 
profession.*  And  the  United  States  Supreme  Court  resorted  to 
the  archives  and  public  record-books  of  the  United  States  to  inform 
themselves  of  particular  facts  material  to  be  known  to  the  proper 
understanding  of  a  cause  before  it.]  ' 

1  [■  Openbeim  e.  Lm  Wolf,  S  B*nd£        *  miloughbj  o.  WinonghltT,  1  T.  R. 
Ch.l!71.  772- 

>  Bonlleinet  B.  Stale,  28  Ala.  88.  *  Romero  n.  The  United  8t4tu,lWal. 

'  ~    '        -------  j^jj^_  jj  g    ,^2j,  jfgij„„^  j_  [„  United 

StMM  >.  TMchmakgr,  23  How.  U.  S.  M6.) 
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CHAPTER  DX 

OF    THE    GBOUNDS    OF    BELIEF. 

*  I  T.  Oar  exparlence  fi>rm*  tbe  bull  of  onrbdief  Inhtnnati  taiilmoDf. 
8.  But  m  aln  deriTS  gMataidfltwifliasxperieimaf  othan. 
0,  Th6  bdief  In  imnMn  tutimoDj,  ft  ^ttMi*mAn*ji  principle  df  oojt  monl  aitnafc 

10.  TUi  belief  ii  itmiKtheiied  hj  manj  camiborattTe  dnnmitaitcea. 

11.  The  protabllitjf  of  mi  hTpotheili  it  detonulsed  by  expetieuce  and  leuoDlng 


IS.  BxUiMim  Indnotkn  tatti  Ow  irolMUlitr  of  *  namrtlT*  et  ormta,  with  nuk 


18.  Siitinatlou  between  direct  and  drcnnntBntiri  erldence. 

ISa.  Coniidenrtlon  of  die  degree*  of  cerlaln^  produced  by  drctunttantUI  erldenoa.] 

§  T.  Wb  proceed  now  to  a  brief  consideration  of  the  General 
Nature  and  PHndpUt  of  Evidewx.  No  inquiry  is  here  proposed 
into  die  origin  of  haman  knowledge ;  it  being  aasumed,  on  the 
■nthbrity  of  i4)proved  writfiis,  that  all  that  men  know  is  referable, 
in  a  philosophical  view,  to  perception  and  reflection.  But,  in  fact, 
tiie  knowledge  acquired  hj  an  individual,  through  bis  own  per- 
ception and  reflection,  is  but  a  small  part  of  what  he  possesses ; 
much  of  what  we  are  content  to  regard  and  act  upon  as  knowledge 
having  been  acquired  through  the  perception  of  otiiers.^  It  is  not 
easy  to  conceiTO  that  the  Supreme  Being,  whose  wisdom  is  so  con- 
sjHCoouH  in  all  hia  works,  constituted  man  to  believe  only  upon 
his  own  personal  experience ;  since  in  that  case  the  world  could 
neither  be  governed  nor  improved ;  and  society  must  remun  in  the 
stat«  in  which  it  was  left  by  the  first  generation  of  men.  On  the 
contrary,  during  the  period  of  childhood,  we  believe  implicitiy 
ahnost  all  that  is  told  us ;  and  thus  are  Aimished  with  information 
which  we  could  not  otherwise  obtain,  but  which  is  necesaary,  at  the 
time,  for  our  present  protection,  or  as  the  means  of  future  improve* 
ment.  This  diaposition  to  believe  may  be  termed,  instinctive.  At 
an  early  period,  however,  we  b^in  to  find  that,  of  the  things  told 
to  US,  some  are  not  true,  and  thos  our  implicit  reliance  on  the 

1  Abetan>inbUontheIntellectnalFowen,FwtILMo.l,pp.  16,U. 
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testuKuiy  of  oUiers  is  weakened ;  first,  in  regard  to  paiiaoolar 
fliiugs  in  wimh  ve  havs  been  deoeived ;  then  in  regard  to  peraoiis 
vhose  falsehood  we  hare  detected ;  and,  as  these  uistances  multiply 
TipOD  aa,  ire  gradually  become  more  and  more  distrcstM  of  such 
atetemente,  and  leam  by  experience  the  necessity  of  testing  tbem 
by  certain  roles.  Thoa,  as  our  ability  tQ  obtain  knowledge  by 
other  means  increases,  oar  instinctive  reliance  on  testimony  dimin- 
labes,  by  yielding  to  a  more  rational  belief.^ 

§  8.  It  is  troe,  that  in  reoeiTing  the  knowledge  of  fkcto  from  the 
testimony  of  others,  we  are  mooh  influenced  hy  their  accordance 


,_, ,, _  „. ,    _    speaking 

Ject  Ii  treUed  moro  Urgel;  by  Dr.  Beid  troth,  I  am  inSiienced  oo  ordtnur  oocar- 

m  hii  profound  "  Inaoir;  into  ttie  Human  lioni  bj  any  motiTe,  monl  or  pditical.    I 

ICnd,'*  ch.  6,  tec  2J,  p.  42»-4a4,  in  tbete  And  UuU  truth  lialw^*  at  the  door  of  mj 

wotda:  — "The  wiMud  baneflcent  An-  Upa,  and  gOM  fcrtb  •pontaiiMniilj,  If  not 

tboT  of  Nature,  who  failended  that  we  hdd  beck.    It  reqnirea  neither  good  nn 

abonld  be  iodal  crmtnra*,  and  that  we  bed  loteatkn  to  nrlng  It  tbrdi,  bnt  odIt 

■hooU  reoeiTe  the  greeteft  and  moet  fm-  t^t  I  be  arUeaaaud  nndedsniiiK.    There 

WMtaut  pert  of  ow  knowledge  br  the  mar.  Indeed,  be  teroptattoni  to  tUeehood. 

fafbrmaaoii  of  elbeie,  bath,  Ibr  tbeae  pni-  whidi  would  be  loo  atTang  fbr  the  uatiml 

poeei,  iniplaDted  in  our  natiuee  two  p^  prlnol[da  of  renci^,  unaided  bfpriadplee  ' 

eiplea  diet  tallj  whh  eadi  odter.    The  of  honor  or  TirtiM ;  bnt  where  theie  ia  ao 

IliM  of  flieae  prindplet  ia  a  pn^ioidtT  to  anch  tempiatian,  we  epeak  tmOi  by  In 

-  sak  frnth  and  to  nae  Om  aign*  of  Ian-  atlnct;  a   i     .    .  ■-  ..        .    .-..  - 


.   a  aign*  of  Ian-  atinct;  and  thii  instinct  ia  the  prindpte  I 

gnage.aoaatooDDTejovrrealaenUmenb.  hare  been  entainlng.    Bjtliia  inatiuct,  a 

ThI*  principle  haa  a  powerttal  opcratiMi,  reel  oonnectltai  ia  Ibnued  between  ovr 

ercn  ui  the  greatest  lian;  fyr  where  Qiey  word*  and  onr  tiMnghla,  and  thereby  the 

a  Ihc^  apeak  tmlh  a  honied  tiniM.  former  become  flt  to  be  algni  of  the  lattor, 

i*  alwart  nppermoa^  and  la  the  which  tbev  could  not  othMwiae  be.    And 

liaaoe  of  fliemind.    Rreqoiree  no  altfaonghoiiacoiiiMctitnilabnd^mineTery 


«  greatest  lian;  fyr  where  Qiey    worda  and  onr  tiMnghla,  and  thereby  the 

Trnttria"^a,.  _„ 

natnraliaaae  of  fliemind.  Rreqoiree  no  altfaonghaiiaconnectitnilabnd^mineTery 
art  or  training,  no  tndnoement  or  templa-  inatance  of  lying  and  equirocetion,  j«l 
lioii,  bnt  only,  that  we  yidd  to  a  iMtnrel  theae  inalaneea  batng  compentiTely  lew 
Impnlae-    Lyfaig,  on  the  oontnry,  ia  dcdng   the  anthori^  <rf  hoinan  leatlinoiiy  U  only 


tiaed,  eren  by  the  woret  men,  wlthonl  ac 

' — '-      "-    ■^■-i[tr«thialikeiu_„     - -, , . , 

h  we  would  do  from   to  condde  In  the  reiyeity  rfotlMtB,  and  to 


tamptation.    Speaking  tntb  ia  like  naing   na  by  the  Su^eme  Beii^,  ia  a  dispoaition 


qfietite,*ttboaghltBDawerednoend;  bnt  beUere  what  tbey  tdl  na.    TbU  ii  (he 

lying  ia  Hke  taUng  phyaio,  which  ia  naa-  oonnterpart  to  the  fbrmer;    and  aa  that 

aeooa  to  the  taate,  and  which  no  man  tekea  maybe  called  the  prindpJeof  Teradty,  we 

Imt  Ibr  eome  end  which  be  cannot  otlier-  ihall,  fbr  want  of  a  more  proper  name,  oall 

wiae  attain.    If  it  ahonld  be  objected,  Uiat  thia  the  principle  of  creaality.    It  la  nn- 

men  majr  he  tnflneDoed  by  monl  or  poUti-  limited  in  children,  until  tliey  meet  with 

cal  conaiderationa  to   apeak    truth,  and,  inataucei  of  deceit  and  &tsehood ;  and  it 

therefore,  that  their  doing  ao  ia  no  pnxrf  retina    a  very  considerable    decree    of 

of  anch  an  original  prindpte  a«  we  hare  strength  throusb  life.    If  natnre  liad  left 

mentioned ;  T  aoawer,  Srat,  that  moral  or  the  mind  of  the  speaker  in  (eqailibrio, 

political  conaiderationa  (so  hare  no  infln-  without  any  inclination  to  the  side  of  truth 

ence  tuitil  we  arrire  at  yeara  of  under-  more  than  to  that  of  fhlsehood,  children 

atanding  and  reflection ;  and  it  Is  certain,  would  He  as  often  aa  the;  speak  truth,  nn- 

from  experience,  that  children  keep  to  tQ  reaaon  waa  ao  fkr  ripened,  aa  to  auggeat 

truth  Inrariably,  bMne  they  are  capable  the  Imprudence  of  lying,  <x  eonedence,  aa 

of  befau  inflnenoed  by  audi  oonatdenUlona.  to  aaggeit  ita  immoraU^.    And  If  natare 

Beoondir,  when  we  are  influenoed  by  nx^  bad  left  the  mind  of  the  bearer  In  Bquill- 

«1  or  pohtical  omsideratlona,  we  mwt  be  brio,  withont  any.  tndinadon  to  the  aide 

eenedouaof  fliat  tnflnenoe,  and  capable  of  of  belief  more  tMn  to  Ihatof  dlsbeUe^  we 

peteaiTing  it  t^on  reflection.    Now,  when  ehould  take  no  man'a  woid,  onijl  we  had 

VOL.  I.  i 
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4ritli  facts  proTioosI;  known  or  believed ;  and  this  constitDteB  what 
is  termed  their  laybability.  Statements,  time  probable,  are  received 
upon  evidence  much  lesa  cogent  than  ire  reqnire  for  the  belief  of 
those  which  do  not  accord  with  our  previoiu  knowledge.  Bui 
while  these  statements  are  more  readily  rec^ved,  and  Jnstly  relied 
npon,  we  should  beware  of  unduly  distrusting  all  others.  While 
unbomided  credulity  is  the  attribute  of  weak  minds,  which  seldom 
t^nk  or  reason  at  all,  —  quo  moffit  neieifutii  eH  tnagis  adminmtur, 
— unlimited  scepticism  belongs  only  to  tliose  who  make  their  own 
knowledge  and  observation  the  ezclusiTe  standard  of  probability. 
Thus  the  king  of  Siam  r^ected  the  testimony  of  the  Dutch  ambas- 
sador, that  in  his  country,  water  was  sometimeB  congealed  into 
a  solid  mass ;  for  it  was  utterly  contrary  to  his  own  experience. 

poatiTe  erldence  thttt  be  ipoke  trnth.  of  luton,  that  our  belief  ihonld  be  gidded 
Hii  teitlmoD7  would,  in  thii  cue,  hare  no  I^  the  anthori^  and  leaaon  at  othen,  be- 
more  muthontT'  th&n  hli  dreams,  which  lore  it  can  be  guided  hj  our  own  reason, 
may  be  true  or  &Ue ;  but  DO  nun  It  di«-  The  weatkneM  of  the  hwit,  and  th«  nat- 
posed  to  beliere  them,  on  this  account,  nral  affection  of  the  mother,  plainly  iii'li- 
that  tbej'  were  dreamed.  It  ii  eriden^  cats  the  former;  and  the  natuial  credoli^ 
thatlnUiematteroft«slimoi]7,  the  balance  of  ^alh  and  aadioriQ' of  age  ai  plainly 
of  hnman  Judgment  im  by  nature  Inclined  hidicate  the  latter.  The  infimt,  by  proper 
to  the  ride  of  belief;  and  tunu  to  that  aide  nursing  and  care,  acquire*  ttrenstb  to  walk 
1.    Beaion  hati  Uketi' 


vfitael^  when  there  la  nothingpatlnlothe  without  rapport.  Beaaon  hat£  Ukewiae 
OiH>oalte  icale.  If  it  waanot  ao,  no  prapo-  her  infiucr,  when  the  mmt  be  '  ' 
■ftioa  that  i>  uttered  In  diicourse  would  be    In  anni ,-  ttien  ihe  learn  entirely  n] 


» icaie.    If  it  wa«  not  ao,  no  prapo-    her  infiucr,  when  the  mmt  be  c 
hot  is  uttered  In  diicourse  would  be    In  anni ,-  ttien  ihe  learn  entirely  nprai  ai 
beliered,  nntil  it  wai  examined  and  tried    thority,  bj  natural  inatiDCt,  a*  if  nhi  wt 


by  reaaon ;  and  moat  men  would  be  unable  oonscioDi    of   her   own   weakneea;    ^-^ 

to  find  reaioni  for  believing  the  thouiaodtb  witboat  thU  tniniort  ihe  becomei  verd- 

part  of  what  1«  b^d  them.    Such  diaimat  ginotw.     When  Drought  to  nutturlQ'  by 

and  incrednliiT  would  deprive  lu  of  ttte  pn^wr  cnlture,  the  begini  to  feel  her  own 

ereateat  benenta  of  aodety,  and  place  na  atrnigth,  and  leanalesaiqianthereBaoniif 

&i  a  worae  conditioa  than  that  ot  aaTagea.  otbere ;  aha  learna  to  anapect  teatimooy  In 

ChUdren,  on  tbla  auppoaiiian,  would  be  some  caaea,  and  to  diabeUeTe  it  in  oll^ ; 

abaohitely  incTeduloni,  and  therefore  abao-  and  aets  bounda  to  that  authority,  to  which 

lut^  ine^pable  of  inalnietlon ;  thoae  who  ahe  woa  at  flnt  entirety  auhject.    But  itill, 

had  utile  Imowledae  pf  human  life,  and  of  to  the  end  of  lift,  abe  flnda  a  neceeaity  of 

the  manneraand  cnaractenof  men,  would  borrowing  light  from  teatimany,  where  ih* 

be  tn  the  next  degree  increduloua ;  and  haa  nraie  within  herself,  and  of  leaning  in 

the  moat  credulous  men  would  be  thoae  of  aome  degree  upon  the  reaaon  of  othera, 

gmteat  experience,  and  of  the  deepeat  where  ahe  la  conadoua  of  her  own  Imbe- 

penetrstiOQ;  because  in  many  cases,  they  dlity.    And  as,  in  many  initances,  Beaaon, 

would  be  aUe  to  find  good  leosone  for  be-  eren  in  her  matiirity,  borrowa  aid  tcma 

lieving  teatimony,  which  the  weak  and  the  testimony,  so  in  others  ahe  mntnally  glvtm 

i^orant  could  not  discover.    In  a  word,  aid  to  it  and   atrengthens  its  auth^'ty. 

S  credulity  were  the  effbct  of  reasoning  For,  aa  we  And  good  reason  to  r^ect  tesll- 

and  experience,  it   most   grow  np   and  mooy  in  aome  cases,  »o  in  otheia  we  find 

gather  strength  in  the  aame  propordwi  as  good  reason  to  rely  upon  it  with  perfect 

reason  and  experience  do.    Bntuitiathe  aecori^,  in  our  most  miportant  concern*, 

gin  of  nature,  it  will  be  airongeat  in  child-  The  character,  the  number,  and  the  diainr 

hood,  and  linuted  and  reatrained  by  expe-  tereatedneu  of  wttoeases,  the  impoasBuUtr 

rience ;  and  the  moat  auperfldal  rlew  of  of  collusion,  and  the  tnireditnli^  of  their 

human  hfe  ahowa,  that  Uie  last  is  really  concurring  In  their  teatimony  without  col- 

the  case,  and  not  Qie  first    It  ia  the  Intan-  lution,  may  give  an  hresistible  atreogth  ta 

lion  of  nature,  that  we  ahould  be  carried  teetimonT,  compared  to  which  itt  natira 

In  arms  before  we  are  able  to  walk  upon  and  intrmaic  authority  it  very  iooontidM^ 

our  l^t  I  and  it  it  likewise  the  intenaon  able." 
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Soeptical  philosophers,  incooBiataatly  enough  vith  th6ir  own  prin* 
dples,  yet  true  to  the  nature  of  man,  continue  to  receive  a  large 
portion  of  Oitar  knowledge  upon  testinionj  derived,  not  &om  their 
own  experience,  bat  from  Out  of  other  men ;  and  this,  even  when 
it  ifl  at  Tuiance  with  much  of  their  own  personal  observation. 
Thus,  the  testimony  of  the  historian  is  received  with  confidence,  in 
regard  to  the  occurrences  of  andent  times ;  tliat  of  the  naturaUst 
and  the  traveller,  in  r^ard  to  the  natural  history  and  civil  con- 
ditaon  of  other  countries ;  and  that  of  the  astronomer,  respecting 
the  heavenly  bodies ;  &cts,  whidi,  Qpon  the  narrow  basis  of  his 
own  '*  firm  and  unalterable  experience,"  upon  which  Mr.  Hume 
so  mnch  relies,  he  would  be  bound  to  reject,  as  wholly  ouworthy 
(/belief. 

§  9.  The  uniform  habits,  therefore,  as  well  as  the  necessities  of 
mankind,  lead  ns  to  consider  the  disposition  to  believe,  upon  the 
crridence  of  extraneous  testimony,  as  a  fundamental  principle  of 
oar  moral  nature,  constituting  the  general  basis  upon  which  all 
evidence  may  be  said  to  rest.' 

§  10.  Subordinate  to  this  paramoont  and  original  principle,  it 
may,  in  the  ueond  place,  be  observed,  tiiat  evidence  rests  upon  our 
ftith  in  human  testimony,  as  sanctioned  by  experience ;  that  is, 
upon  the  general  experienced  truth  of  the  statements  of  men  of 
int^rity,  having  capadty  and  opportunity  for  observation,  and 
without  apparent  influence  from  passion  or  interest  to  pervert  tiie 
trath.  'nils  belief  is  strengthened  by  oar  previous  knowledge  of 
the  narrator's  reputation  for  veracity;  by  the  abseace  of  con- 
flicting testimony ;  and  by  the  presence  of  ttiat  which  is  corrob- 
orating and  cumulative. 

§  11.  A  third  baas  of  eridence  is  the  known  and  experienced 
connection  subsisting  between  collateral  &cla  or  circumstances, 
satisfoctorily  proved,  and  the  fact  in  controversy.  Tlds  is  merely 
the  l^al  application,  in  other  terms,  of  a  process,  fkmiliar  in 
natural  philosophy,  showing  the  trutli  of  an  hypothesis  by  its 
coincidence  with  existing  phenomena.  The  connections  and  co- 
incidences, to  which  we  refer,  may  be  either  physical  or  moral ; 
and  the  knowledge  of  them  is  derived  from  the  known  laws  of 
itHtjitflr  and  motion,  from  animal  instincts,  and  from  the  physical, 
intellectual,  and  moral  constitution  and  habits  of  man.    Their 

t  AhaicKHiiLia  od  tha  Intdlectiwl  FOwen,  Fwt  IL  MC  8,  pp.  70-76. 
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foroe  depends  on  their  snfficieiic7  to  ezdnde  ereiy  other  hjpofberia 
but  ibe  one  under  consideration.  Thai,  the  pouesaitHi  of  goodi 
recently  stolen,  accompanied  with  personal  prozimi^  in  point  of 
time  uid  place,  and  inability  in  Ihe  party  charged,  to  shoir  how 
he  came  by  them,  would  eeem  natnraUy,  thou^  not  necessarily, 
to  exclude  every  other  bypotfaeais  but  that  of  hia  guilt.  But  the 
poeseBBion  of  the  aame  goodfl,  at  a  remotor  time  and  place,  would 
warrant  no  such  coiiclusion,  as  it  would  leave  room  for  the  hy- 
pothesis of  their  having  been  lawfully  purchased  in  the  course  <^ 
tnAe,  Similar  to  tiiis  in  princiide  is  the  rule  of  no»oitur  a  aoem, 
according  to  which  the  meaning  of  ceHain  words,  in  a  written 
iuatniment,  Is  ascertained  by  the  context. 

§  12.  Some  writors  have  mentioned  yet  another  ground  of  iho 
credibility  of  evidence,  namely,  the  exerdse  of  our  reason  upon 
the  effect  of  coincidences  in  testimony,  which,  if  coUusidn  be  ex- 
cluded, cannot  be  accounted  for  upon  any  other  hypothesis  &an 
that  it  is  true.'  It  has  been  justly  remarked,  that  progress  in 
knowledge  is  not  confined,  in  its  results,  to  the  mere  &cts  which 
we  acquire,  but  it  has  also  an  extensive  influenoe  in  onlarg^g 
tlie  mind  ibr  the  former  reception  of  truth,  and  setting  it  free 
from  many  of  those  prtgudices  which  influence  men  whose  minds 
are  limited  by  a  narrow  field  of  observation.'  It  is  also  true,  t^at, 
in  the  actual  occurrences  of  human  life,  nothing  is  inconsistent. 
Every  event  which  actually  transpires  has  its  appropriate  relation 
and  place  in  the  vast  complication  of  circumstance,  of  which  the 
aETurs  of  men  consist ;  it  owes  its  origin  to  those  which  have  pre 
ceded  it ;  it  is  intimately  connected  with  bU  others  which  occor 
at  the  same  time  and  place,  and  often  wifli  those  of  rem6te  regions ; 
and,  in  its  turn,  it  gives  birth  to  a  thousand  others  which  sucoeod.' 
In  all  this,  there  is  perfect  harmony ;  so  that  it  is  hardly  possible 
to  invent  a  story  which,  if  closely  compared  with  all  the  actual 
contemporaneous  occnrrences,  may  not  bo  shown  to  be  fklso. 
From  these  causes,  minds,  deeply  imbued  with  science,  or  enlarged 
by  long  and  matured  experience,  and  close  observation  of  the 
conduct  and  aSairs  of  men,  may,  with  a  rapidity  and  oert^ty 
approaching  to  intnition,  perceive  the  dements  of  truth  or  taia&- 
hood  in  the  face  itself  of  the  nurative,  without  any  regard  to  tin 
narrator.     Thus,  Archimedes  mi^t  have  believed  ui  account' 
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of  the  uirention  and  wonderful  powers  of  the  Bteam-etigine,  vMcli 
his  ouleamed  countrymen  would  have  r^ected  as  incredible ;  and 
an  experienced  judge  may  inetantly  discover  the  Msehood  of 
a  wibiess,  whose  etorj  an  inexperienced  juiy  might  be  inclined  to 
believe.  But  though  the  mind,  in  these  cases,  seems  to  have 
acqairod  a  new  power,  it  is  properly  to  be  referred  only  to  experi- 
oice  and  observation. 

§  18.  In  trials  of  fact,  it  will  generally  be  found  that  the  factum 
proiandum  is  either  directly  attested  by  those  who  speak  from  their 
own  actnal  and  personal  knowledge  of  its  existence,  or  it  is  to  be 
inferred  from  other  facts,  satisfactorily  proved.  In  the  former 
case,  the  truth  rests  upon  the  aeamd  ground  before  mentioned, 
namely,  our  &ith  in  human  veracity,  sanctioned  by  experience. 
In  the  latter  case,  it  rests  on  the  same  ground,  with  the  addition 
of  the  experienced  connectaon  between  the  collateral  facts  thus 
proved  and  the  fact  which  is  in  controveray ;  constituting  the  third 
basis  of  evidence  before  stated.  The  facta  proved  are,  in  both 
cases,  directly  attested.  In  the  former  case,  the  proof  applies 
immediately  to  the  factum  probandwm,  without  any  intervening 
process,  and  it  is  therefore  called  direct  or  positive  teBtimouy. 
In  the  latter  case,  as  the  proof  applies  immediately  to  collateral 
&cts,  supposed  to  have  a  connection,  near  or  remote,  with  the 
fact  in  controversy,  it  is  termed  oirmanitantial ;  and  sometimes 
but  not  with  entire  aecuracy,  preaumptive.  Thus,  if  a  witness 
testifies  that  he  saw  A  inflict  a  mortal  wound  on  B,  of  which  he 
instantly  died  ;  this  is  a  case  of  direct  evidence ;  ^nd,  giving  to  the 
witness  the  credit  to  which  men  are  generally  entitled,  the  crime 
is  satisfactorily  proved.  If  a  witness  testifies  that  a  deceased  per- 
son was  shot  with  a  pistol,  and  the  wadding  is  found  to  he  part  of 
a  letter,  addressed  to  the  prisoner,  the  residue  of  which  is  discov- 
ered in  his  pocket ;  here  the  facts  themselves  are  directly  attested ; 
but  the  evidence  they  afibrd  is  termed  circumttaTttial ;  and  from 
these  facts,  if  unexplained  by  the  prisoner,  the  jury  may,  or  may 
not,  deduce,  or  iifer,  or  pre»ume  his  guilt,  according  as  they  are 
satisfied,  or  not,  of  the  natural  connection  between  similar  facts, 
and  the  guilt  of  the  person  thus  connected  with  tliem.  In  both 
cases,  the  veracity  of  the  witness  is  presumed,  in  the  absence  of 
proof  to  the  contrary ;  but  in  the  latter  case  there  is  an  additional 
presumptioQ  or  inforeaco,  founded  on  the  known  usual  connectioQ 
between  the  facts  proved,  and  the  guilt  of  the  party  implicated. 
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This  operation  of  tiie  mind,  which  is  more  complex  and  difficult 
in  the  latter  case,  has  caused  the  evidence  afibrded  hj  circum- 
stancea  to  be  termed  presumptive  evidence;  though  in  trutli,  the 
operation  is  similar  in  boih  cases.  __ 

§  13a.  GircumstaQtial  e\-ideuce  is  of  two  kinds,  namely,  cet*> 
fain,  or  that  from  which  the  conclusion  in  question  necewaril}/ 
follows ;  and  vnoertain,  or  that  &om  which  the  conclusion  does 
not  uecessarilj  follow,  but  is  probable  onlj,  and  is  obtained  by 
process  of  reasoniDg.  Thus,  if  the  body  of  a  person  of  mature  age 
is  found  dead,  wiUi  a  recent  mortal  wound,  and  the  mark  of 
a  bloody  Uft  hand  is  upon  the  mi  arm,  it  may  well  be  concluded 
that  the  person  once  lived,  «ad  that  another  person  was  present 
at  or  since .  the  time  when  the  wound  was  inflicted.  So  iar  the 
conclusion  is  certain ;  and  the  jury  wonid  be  bound  by  their  oatlis 
to  find  accordingly.  But  whether  the  death  was  caused  by  suicide 
or  by  murder,  and  whether  the  mark  of  the  bloody  hand  was  that 
of  the  assasfflu,  or  of  a  friend  who  attempted,  though  too  late,  to 
afford  relief,  or  to  prevent  the  crime,  is  a  conclusion  which  does 
not  necessarily  follow  from  the  facts  proved,  but  is  obtained  &om 
these  and  other  circumstances,  by  probable  deduction.  The  coo- 
clusioD,  in  the  latter  case,  may  be  more  or  less  satisfactory  or 
stringent,  according  to  the  circumstances.  In  civil  cases,  where 
the  mischief  of  an  erroneous  conclusion  is  not  deemed  remediless, 
it  is  not  necessary  that  the  minds  of  the  jurors  be  freed  from  all 
doubt ;  it  is  their  duty  to  decide  in  favor  of  the  party  on  whose 
side  the  weight  of  evidence  preponderates,  and  according  to  the 
reasonable  probability  of  tmth.  But  in  criminal  cases,  because 
of  the  more  serious  and  irreparable  nature  of  the  consequences  of 
a  wrong  decision,  the  jurors  are  required  to  be  satisfied,  beyond 
any  reasonable  doubt,  of  the  guilt  of  the  accused,  or  it  is  tiieir 
duty  to  acquit  him ;  the  charge  not  being  proved  by  that  higher 
degree  of  evidence  which  the  law  demands.  In  <»vil  cases,  it  is 
sufficient  if  the  evidence,  on  the  whole,  agrees  with  and  supports 
the  hypothesis  which  it  is  adduced  to  prove ;  but  in  criminal 
cases  it  must  exclude  every  other  hypothesis  but  that:  of  the  guilt 
of  the  party.  In  both  cases,  a  verdict  may  well  be  founded  on 
circumstances  alone;  and  these  often  lead  to  a  conclusion  for 
more  satisfactory  than  direct  evidence  can  produce.' 
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to  48.    And  we  CommoiiirMlth  v.  Web-   prisotier;  ftnd  valoM  they  are  utiilled  that 

tM.  ft  Cuih.  286,  810-819!    '" 

^deto.  1  FarkOT,  C.  B.  60S. 

fluuiot  Im  reqolm'  ' 

that  if  the  proof  n 

cridence,  tben  ^ .    ,  .        _      . 

that  ths  goTanuMot  tuu  pn>T«d  tuch  a   anjr othernaioiiaUe  bypothetU."    ua 

colnddaiiM  ot  dicnmitwicM  a*  eielndM   monwcahb  «.  GoodwiBi  U  Qr^i  fiS.] 

«iW7  llTpotlwtb  except  the  gaiit  at  the 
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CHAPTEK  IV. 

OF    PBESDKFTITB    ETIDEKOB. 

(*f  14.  PiMomptiooaof  Uw,  andof  &ct;  ooncluilve,  or  disputable. 

15.  CondnaiTe  ia«sampttoiu  require  no  lopport,  and  admit  no  a 

16.  Tli«w  aro  d^Ined  by  itatutea,  m  tbow  of  limitadoD. 

17.  FreiumptJoni  founded  on  prascripCion ;  lanto  term  u  statnte*  of  Mmitafloni* 

■nalogoiu  cuei. 

18.  Hen  premmed  to  intend  the  natural  conBeqnencei  of  their  conduct 

19.  Beoorda  praBumed  correct;  ipecialtles  upon  consideration. 

20.  The  preiiunplion,  mniua  ritt  acta,  either  from  Upae  of  time,  or  frcm  the  ftct 

of  being  done. 
20a.  In  Che  latter  caie,  the  fbrce  of  the  preaompcion  will  vary  with  the  citciim> 

21.  Soandentdeedaandwilliare^eanniedgenuineafterthelipeeof thir^7a«n. 

22.  Eato|>pela  are  of  the  olata  of  condnaiTo  preaumptioni. 

28.  The  recdtalt  in  deeda  condniiTe  agalnat  pardei  and  prlviei. 

2L  The  grantor  in  a  deed  eati^ped  to  den;  that  he  had  good  title,  and  frran 

claiming  title  adTerae  to  tdi  coTenanta. 
26.  The  tenant  cannot  deny  the  title  of  hit  landlord 

26.  Becitali  in  deed  not  eoocluiiTe  except  of  Suta  directly  alated. 

27.  Admiasioiu,  aolemu  and  unsolemn,  condtuire. 

38.  CondMTe  praaumptionf  ^iplj  to  In&nta  and  married  women,  a«  to  C^acitj' 

2B.  In  aome  oonntrlea  condniire  preanmptiDns  eziat,  aa  to  auiriTOrship,  but  not 


80.  It  la  there  regarded  aa  a  qneation  of  fluit  for  the  Jury. 

51.  ConcLuaiTB  prsemnptionB  qiplied  by  the  law  of  natlona. 

52.  These  presumpfiona  founded  more  npon  policy  than  probabilit;. 
SS.  Diaputable  preramptioaa  good  until  disproved. 

U.  These  depend  upon  common  experience,  and  are  raftraUe  to  the  jnry,  wheia 

any  endenoe  i*  giren. 
86.  Pieaumptlon  of  innocence  allowed  to  oreroome  other  preanmptiona. 
86.  But  in  the  pnblication  of  libel  the  pieaumptioD  of  innocence  yielda  to  that  of 

ST.  The  destruction  of  docnmentat?  evidence  ndaea  a  pnanmptlon  of  goilt 
The  fabrication  of  evidence  ha*  a  tendency  in  t^  aame  direction, 

88.  Preinnptions  fiiunded  on  the  conrie  of  trade  and  bnsinesa. 
SSa.  Preaumptlon*  of  the  dne  execution  of  wills  and  deeds. 

89.  Preanmptlona  of  payment  of  bonda  and  other  instnunenia  from  the  lapan  at 

twenty  yean. 
U.  Freaomptiona  from  the  doe  cootte  of  buaineaa  In  public  and  prirate  «j<Tiiliitt, 

tration  of  daty. 
41.  Freaomptiona  In  regard  to  Qte  oontiniiaiice  of  lib. 
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I  ISi  FremiinptiMW  that  condiiicNt  and  chancier  oontinne  nnleM  the  contrarj  b% 

M.  Premmptioiu  of  the  adoptbn  of  fbrdgn  lawi,  from  the  comity  of  nationa. 
44.  Prenimptlona  of  &ct  defined. 

46.  Fnmmptioiu  from  experience  agatnat  0ie  tectimonj  of  accomidica,  the  tchIm] 

admiuioni  of  a  par^,  Ac  &c. 
40.  Preaumptiona  of  gninti  and  conTe;aneea. 

47.  Claimi  long  acquiesced  in  preiamed  to  be  foiuded  in  right 

46.  The  «utyect  embrace!  ail  gronndi  of  infbrrlng  one  &ct  from  the  evUtenoe  of 
othera,  whether  Ibnnded  upon  a  mechanical  and  phTiical  connectioo,  or  npon 
mere  prsbablli^,  depending  upon  moral  eTidence.) 

§  14.  The  general  head  of  Presdhptite  Evidence  is  nsaally 
divided  into  two  brauchos,  namely,  pretumptina  of  law  and  pre- 
tumptions  of  fact.  Pbbsumptions  op  Law  consist  of  those  rules, 
wliich,  in  cert^D  cases,  dther  forbid  or  dispense  witii  anj.  ulterior 
inquiry.  They  aro  founded,  either  upon  the  first  principles  of 
justice ;  or  tlie  laws  of  nature ;  or  the  experienced  course  of  human 
conduct  and  affairs,  and  the  connection  usually  found  to  exist 
between  certain  things.  The  general  doctrines  of  presumptive 
evidence  are  not  therefore  peculiar  to  municipal  law,  but  are  shared 
fay  it  in  common  with  other  departments  of  science.  Thus,  the 
presumption  of  a  malicious  intfint  to  kill,  from  the  deliberate  use 
of  a  dffiidly  weapon,  and  the  presumpfion  of  aquatic  habits  in  an 
animal  found  with  webbed  feet,  belong  to  the  same  philosophy, 
differing  only  in  the  instance,  and  not  in  the  principle,  of  its 
application.  The  one  fact  being  proved  or  ascertained,  the  other, 
its  uniform  concomitant,  is  universally  and  safely  presumed.  It  is 
this  uniformly  experienced  connection,  which  leads  to  its  recogni- 
tion by  the  law  without  other  proof;  the  presumption,  however, 
having  more  or  less  force,  in  proportion  to  the  universality  of  the 
experience.  And  this  has  led  to  the  distribution  of  presumptions 
of  law  into  two  classes,  namely,  corKlutive  and  dUputaltU. 

§  15.  Cffnclutivey  or,  as  they  are  elsewhere  termed,  imperative,  or 
absolute  presumptions  of  law,  are  rules  determining  the  quantity 
of  evidence  requisite  for  the  support  of  any  particular  averment, 
which  is  not  permitted  to  be  overcome  by  any  proof  that  the  fact 
is  otherwise.  Tlicy  consist  chiefly  of  those  cases  in  which  the 
long-experienced  connection,  before  alluded  to,  has  been  found  so 
general  and  uniform  as  to  render  it  expedient  for  the  common 
good,  that  this  connection  should  be  taken  to  be  inseparable  and 
universal.  They  have  been  adopted  by  common  consent,  from 
motives  of  public  policy,  for  ttie  sake  of  greater  certainty,  and  tlie 
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promotioD  of  peace  trnd  quiet  in  the  cominunitf ;  and  ttierefore  it 
is,  that  all  corroborating  evidence  is  dispensed  with,  and  all  oppos- 
ing evidence  is  forbidden.* 

§  16.  Sometimes  tiiis  common  consent  is  ezpreselj  declared, 
through  the  medium  of  the  le^slaturc,  in  gtabutea.  Thus,  by  the 
statutes  of  limitation,  irhere  a  debt  has  been  created  by  simple 
contract,  and  has  not  been  distinctly  recognized,  vithin  six  years. 
as  a  Eubasting  obligation,  no  action  can  be  maintdned  to  recovoi 
it ;  that  is,  it  is  condusively  presumed  to  have  been  paid.  A  tres- 
pass, after  the  lapso  of  the  same  period,  is,  in  like  manner, 
concluBiTely  presumed  to  have  been  satisfied.  So  the  possession 
of  land,  for  the  length  of  time  mentioned  in  the  statutes  of  limita- 
tion, under  a  clfum  of  absolute  title  and  ownership,  constitutes 
gainst  all  persons  bat  the  Bovereign,  a  conclusive  presumption  of 
a  valid  graut.^ 

§  17.  In  other  oases,  the  common  consent,  by  vhich  this  class 
of  legal  presumptions  is  established,  ia  declared  through  the  medium 
of  the  judidal  tribunals,  it  being  the  common  law  of  the  land ;  both 
oeing  alike  respected,  as  authoritative  dedarations  of  an  imperative 
rule  of  law,  against  the  operation  of  which  no  avenneut  or  evidence 
is  received.  Thus,  the  uninterrupted  enjoyment  of  an  incorporeal 
hereditament  for  a  period  beyond  the  memory  of  man,  is  held  to 
furnish  a  conclusive  presumption  of  a  prior  grant  of  that  which 
has  been  so  enjoyed.    This  is  termed  a  title  by  prescription.'    If 

>  The  premniptKHi  of  the  Banun  I«ir         ■  Thii  period  hu  been  Ifmited  dififeren^ 

lidefloed  to  be,  — "Coqjectura,  ducta»b  ly.atdtfiterenttimes;  bat,  for  tbe  lost  flit? 

M,  quod  ut  plurimaiu  fit.    £&  coqiecnira  jeart,  it  haa  been  ahorlened  at  aacceediiiB 

r^  A  legt  Indudtur,  vel  r  judice.     Que  ab  reTlaioDa  of  the  Uw,  both  In  Ensluid  and 

ipta  lege  inducitur,  Tel  ItA  comparata,  Qt  the  United  SUtes.   BjStat.S&iWm.IV. 

probalioneni  contrarii  baud  adnutlat;  vel  c.2T,allrealactioniarebuTed,aftertwen- 

nt  eadem  pouit  elidi.    Prionm  doctorei  ty  year*  tcora  the  time  when  the  right  of 

pnuurRpfunum  Juaift  ST  on  JUBB,  poalerio-  action  accrued.    And  tbia  period  ii  adinted 

r«npxE>iiin;i(ti7)um  JDBii,adpellaiit    Qa»  In  moat  of  the  TTnited  StsMs,  though  in 

a  Judice  indidtor  coitjectiira,  pnztumptio  lome  of  the  statei  it  is  r«du(»d  to  seven 

BOHDTiH  Tocari  (oletj  et  semper  admittlt  ;ear»,  while  in  others  it  ia  prolonged  to 

probaCionem  contrariiiqaamris,  sialicqjiu  Atcy.     See  8   Cmise'i    Dig.  tit.  81,  clt. 

moQienti    lit,   proband!    onere    relevet."  2,  tlie  synoptia  of  Ltmitions  at  the  end 

Hein,  ad  Fand.  Para  Iv,  g  124.     Of  the  of  the  cbimter  (Oreeuleafa  ed.).   See  also, 

ibrmer,  answering  to  our  coQclusiTe  pre-  4  Kent,  Comm.  16S,  note  in).     The  same 

■nmption,  Mascardoa  obaerrea, — "  Super  period  Id  regard  to  the  title  to  real  prcfi- 

hac  prasumptione  lex  Annum  tandt  joa,  ertf ,  or,  as  some  construe  it,  only  to  the 

et  earn  on>  verilaU,  Aabet."    Be  ProbatioiU-  proflta  of  the  land,  ia  adopted  in  the  Hinda 

bus,  Tol.  1,  Qumat  x,  48.    An  exception  Law.      See    Mum^hten's  Elemenb  of 

to  the  general  conclnaivenesa  of  this  clua  Hindu  Law,  vol.  1,  p.  201. 
of  presumptiona  is  allowed  in  the  case  of         *  S  Cruise's  Dig.  4S0, 4S1  (Qreenleafa 

■rdnusaiooa  in  judide,  which  will  be  here-  ed.).    "  Fmscriptio  eat  titilua,  ex  usu  et 

after  mentioned.    See  infra,  gj  160,  lao,  tempore  subatantlam  capieoa,  ab  an^orl 

205,206.  tatelegii."    Co.UtLllC*-  Wbatkngth 
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this  e^joTinent  has  been  not  only  iminternipted,  but  excluHve  and 
ftdverse  in  its  character,  for  the  period  of  twenty  years,  this  also 
has  been  held,  at  common  lav,  as  a  conduHive  presumption  of 
tltle.^  There  is  no  difference,  in  principle,  whether  the  subject  be 
a  corporeal  or  an  incorporeal  hereditament ;  a  grant  of  land  may 
as  irell  be  presumed  as  a  grant  of  a  fishery,  or  a  common,  or  a 
Tay.^  But,  in  regard  to  the  efiect  of  possession  alone  for  a  period 
of  time,  unaccompanied  by  other  evidence,  as  affording  a  presump- 
tion of  title,  a  difference  is  introduced,  by  reason  of  the  statute  of 
limitations,  between  corporeal  subjects,  such  as  lands  and  tene- 
menta,  and  thin^  incorporeal ;  and  it  has  been  held,  that  a  grant 
of  lands,  conferring  an  entire  title,  cannot  be  presumed  from  mere 
posseesion  alone,  for  any  length  of  time  short  of  that  prescribed 
by  the  statute  of  limitations.  The  reason  is,  that,  with  respect  to 
ccoporeal  hereditaments,  the  statute  has  made  all  the  provisions 
which  the  law  deems  necessary  for  quieting  possessions ;  and  has 
thereby  taken  these  cases  out  of  the  operation  of  the  common  law. 
The  possession  of  lands,  however,-  for  a  shorter  period,  when 
coupled  with  other  circomstances,  indicative  of  ownership,  may 
JDstify  a  jury  in  finding  a  grant ;  but  such  oases  do  not  &11  within 
this  class  of  presumptions.' 

d  time  ccoutitalM  thii  period  of  legal  mlntemipted  potaeiiloD ;  and  this.  In  Um 

netDOtj  bM  been  moch  ducoMed  among  caae  of  immovable  or  t^  property,  wm 

lawmen.    In  tbit  coontiy,  the  court*  aie  limited,  inler  praaentei,  to  ten  yetrt,  and 

iaoHned  to  adwt  the  period*  mentioned  in  httr  dbtaiM,  to  twentj  jean.    The  itu- 

flte  itKb^ta  of  llmit^on,  In  all  caaea  anal-  dent  will  find  thla  doctrine  taUj  disciuged 

ooonc  in  prindide.    CooUdge  r.  Learned,  in  Mackeldey'i  Compendiimi  of  Modern 

8  Pick.  SH  i  MBlTin  v.  Wlilting.  10  Pick.  CItU  liw,  voL  1,  p.  200-31)5,  290,  rf  teq. 

'  S96;   Bicard  v.  WiUuuna,  7  Wheat.  110.  (Amer.  ed.),  with  thelearned  note*  of  Dr. 

In  Englaod,  It  ii  tettled  by  Stat.  2  &  8  Kauftnan.    See  also,  Novel.  119,  c.  7,  8. 

Wm.  IV.  c  71, 1^  whidi  tlte  period  of  legal  iSee  also,  2  Greenl.  Er.  {7th  ed.),  {  687- 

BoemoiT  ha*  been  limited  as  (ollowi ;  in  UO,  tit.  Pbiiobiptioh.] 

farm  of  righfi  nf  mminnn  nr  nthrr  hrnfiflln  'Tyler  v.  Wilkinion,  4  Uaaon,  897, 

aridog  ont  of  land*,  except  tithea,  lenta,  402;  lugrahatQ  o.  Hutchinson,  2  Cinn.SSl; 

and  aervicea,  primi  foot  to  thirty  yeara ;  Bealey  u.  Shaw,  0  Eaat,  208, 216 ;  Wdght 

and   concluiively  to   sii^  yeim,  imlee*  v.  Howard,  1  Sim.  &  Stv.  190, 208    Strick- 

pnved  to  have  been  held  by  content,  ez-  ler  v.  Todd,  10  Serg.  &  Kawle,  BS,  69; 

preaaed  by  deed  or  other  writing;  incaaei  Balaton  n.  Benatad,  1  Campb.  468,  495: 

of  aqoatic  right*,  wayi,  and  otlier  eaae-  Datdel  r.  Nortli,  11  Eaat.  871;  Sherwood 

meow,  vrimi  foot  to  twen^  yean ;  and  v.  Burr,  4  Day,  244  j  Tinkham  e.  Arnold, 

oDHclutlTely  to  tbrty  yean,  nnleai  proved  8  Oreenl.  120;  Hill  v.  Croeby,  2  Pick  466. 

in  like  manoer,  by  written  evidence,  to  SeeBeat  onFreaumptloiiB.p.  108,  n.  (m): 

bare  bean  enjoyed  l^ooneent  of  die  own-  Bolivar  Manaf.  Co.   v,  Neponiet  Maniif. 

V ;  and  in  caaea  of  Ughta,  conclurively  to  Co.  IS  Pick.  241.     See  aljo  ptaf,  voL  % 

twenty  yean,  nnleaa  proved  in  like  man-  f  587-646,  tit.  pHEBORimoH. 

an-,  to  have  been  a^ay^  by  conaent    In  ■  Ricard  v.  WiUiami,  7  V^ieat.  109 ; 

theBomanLaw,preacr^on(waeoftwa  Prop'ri  of  Bratde  Street  Church  i>.  Bii; 

kind*:  extt'iKtfrs  and  ae^tutn'M.    The  lb^  laid,  2  Met  868. 

itMrrefen«dtarightaofaction,wbl(A,lbr  ■  Snmner  n.  CMd,  2  Conn.  607,628- 

Om  moat  part,  were  batT«dWtIielapee  of  682,  per  Oonld,  J.;  Clark  «.  Faunoe.  4 

thtotyyean.    Tbe  Utter  had  i^ard  to  the  Pick.  245. 
■od*  of  Miqniiing  [iroperg  by  long  and 
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§  IS.  Thus,  also,  a  sane  man  is  conclusivelj  presumed  to  contem- 
plate the  natural  and  probable  eotue^pterux^  of  hia  own  acts ;  and, 
therefore,  the  intent  to  murder  is  conclusively  inferred  &om  the 
deliberate  use  of  a  deadly  weapon.^  So,  the  deliberate  publicaidoa 
of  calumny,  which  the  publisher  knows  to  be  falae,  or  baa  no  reason 
to  1>elieve  to  be  true,  raises  a  oonclosiTe  presumption  of  malice.' 
So  the  neglect  of  a  party  to  appear  and  answer  to  process,  legally 
commonced  in  a  court  of  competent  jurisdiction,  he  having  been 
duly  served  therewith  and  summoned,  is  taken  conclusively  against 
him  as  a  confession  of  the  matter  charged.' 

§  19.  Conclusive  presumptions  vo  also  made  in  favor  of  judioi^ 
proceedings.  Thus  the  reoordi  of  a  court  of  justice  are  presumed 
to  have  been  correctly  made ;  *  a  party  to  the  record  is  presumed  to 

1  1  Rma.  on  Ctimtm,  058-660 ;  Hex  v.  from  ■  almilar  edict  of  Hen.  11.  of  rnnce, 

Dixon,  8  M.  &  8.  16 1  1  Hole,  P.  C.  MO,  died  hy  Bomat.    But  this  muwJOQKUe 

Ml ;  BrittoD,  60,  S  6.    But  if  death  does  and  barbaroui  rule  it  now  reacindod,  both 

not  eiuue  tlU  s  yeftr  and  •  day  (Chat  li,  a  in  England  and  America. 
fiiU  year}  after  the  (troke,  It  ia  concluiivs-       The  lut^ect  of  implied  malice,  fi«m  tlM 

ly  preiumed  ttiat  the  stjoke  iraa  not  the  nnexplained  &ct  of  killing  with  a  lethal 

iole  came  of  the  death,  and  it  ii  not  mur-  weapon,  was  lUly  discuBsed  in  Commoii- 

der.    4B1.  Comm-IST;  GUwrford on Erid.  wealth  o.  York,  9  Met.  108, upon  a  diffbr 

692.     The  doctrine  of  preaumptiTe  eri-  enceofopinlonamong  the  learned  judgei; 

dence  was  Quniliar  Co  the  Moaaic  Code ;  and  the  rule  there  laid  down,  in  ttror  of 

even  to  the  letter  of  the  principle  itated  In  the  inference,  wiu  re.affimied  in  Common 

the  text.    Thua,  it  ia  laid  down,  in  regard  wealth  u.  Webater,  6  Cnah.  80£.      [See 

to  the  manalayer,  that  "  if  he  amite  him  alao  n/ra,  g  84. 

with  an  inifnimmt  o/  iron,  lo  that  he  die,"         *  Bodwell   b.   Oigood,  8    Hck,    879  j 

—  ot,  "if  he  anute  him  with  throwing  a  Haire  u.  Wilson,  9  B.  &  C.  648;   Rex  o. 

Mont  iBhenwith  he  ma;  die,  and  he  die,'' —  Shipley,  1  Doug.  78, 177,  per  Aslihun^  j, 

(ff,  "ifhBBmilehimwithaAami-Mwiimmo/'  [See  also  po«i,  rol.  2  (7lh  ed.l,  5  418J 
mad  uAeraniih  be  mav  die,  and  he  die,  he         ■  2  Erskine,  Intt.  760.    Oaaes  or  this 

Is  a  murderer."    See  Numb.  xxiv.  16, 17,  sort  are  generally  regulated  by  ttataies,  oi 

18.    Hera,eTeryinstrument  of  iron  iaeon-  ■---'-■       - ' 

clusivelj  taken  to  be  a  deadly  weapon  j 

and  the  use  of  any  such  weapon  ruses  a  i 

conclnsiTe  presumption  of  malice.     The  i 

Mune  preiumpdon  arose  from  luing  in  am-  i 

iuiA,  and  thence  deitroying  another.  Id.  t.  i 

20.    But,  in  other  case*,  the  eiiatence  of  ciuuui  auquis  nou  compareat,  naoemr  nra 

malice  waa  lo  be  proved,  as  one  of  the  consentiente."    Mtucard,  De  Frob.  vol.  8, 

fiiclB  In  the  case ;  and,  in  the  abeence  of  p.  258,  concl.  1169,  n.  26.     See  flirtber  on 

moUce,  the  oBTence  was  reduced  to  the  de-  this  subject,  in/m,  g  20t-211.     The  ri^t 

gree  of  manslaughter,  as  at  the  common  of  the  party  to  have  notice  of  die  proceed- 

hw.    Id.  V.  22,  28.    This  very  reasonable  ings  a^inst  him,  before  his  non-appear- 

distinctjon  seems  to  have  been  unknown  ance,  is  taken  as  a  confeBslon  of  the  matter 

lo  the  Oentoo  Code,  which  demands  life  alleged,  has  been  distinctly  recc^niied  in 

for  ]ite  in  all  cases,  except  where  the  col-  the  courta  both  of  England  and  Amertea, 

prit  is  a  Bnunin.    "  If  a  man  deprives  aa  a  rule,  fonnded  in  the  llrat  prlodplea  of 

another  of  life,  the  magisttate  shall  deprive  natural  justice,  and  of  universal  oUigalioa. 

that  person  of  life.''^    Halhed's  Qentoo  Fisher  v.  Lane,  S  Wils.  802,  308,  per  Lm, 

Laws,  Book  16,  sec  1,  p.  288.    Fonnerly,  C.  J. ;  The  Mai7,S  Cnutdi,  144,  vat  Mai- 

ff  the  mother  of  an  illegitimate  child,  re-  shall,  C.  J. ;  Bradstreet  e.  The  fleptUM 

oently  bom  and  found  dead,  concealed  the  Ins.  Co.  8  Snmn.  607,  per  Slofy,  J. 
flict  of  its  birth  and  death,  it  waa conclu-         *  Beed  tr.   Eaaton.  1   East,  ""     '"" 
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have  been  interested  ia  tlie  sut ;  ^  and,  after  verdict,  it  vill  be 
presumed  that  those  &cts,  without  proof  of  which  the  verdict  could 
not  have  been  found,  were  proved,  though  thej  are  not  expreaelj 
and  distinctlj  alleged  in  the  record ;  provided  it  oontaius  terms 
sufficiently  general  to  comprehend  them  in  fair  and  roasonablo 
intandment.'  The  presumption  will  also  be  made,  after  twenty 
years,  in  favor  of  every  judiciai  tribunal  acting  within  its  jurisdic- 
tion, that  all  persons  concerned  had  due  notice  of  its  proceedings.' 
A  like  presumption  is  also  sometimes  drawn  &om  QiQ  solenmity  of 
the  act  done,  though  not  done  in  court.  Thus  a  bond  or  other 
specialty  is  presumed  to  have  been  made  upon  good  am»ideration, 
as  long  as  the  instrument  remains  unimpeached.* 

§  20.  To  this  class  of  legal  presumptions  may  be  referred  one  of 
the  applications  of  the  rule,  Ex  diuturratate  temporU  omnia  pnetu- 
vtuniur  riti  et  tolermUa-  ette  acta;  namely,  that  which  relates  to 
transactions,  which  are  not  of  record,  the  proper  evidence  of  which, 
after  the  lapse  of  a  little  time,  it  is  often  impossible,  or  extremely 
difficult  to  produce.  The  rule  itself  is  nothing  more  than  the 
principle  of  the  statutes  of  limitatioa,  expressed  in  a  different  form, 
and  applied  to  other  subjects.  Thus,  where  an  authority  is  given 
by  law  to  executors,  administrators,  ruardians,  or  other  officers 
to  make  sales  of  landB,  upon  being  duly  licensed  fay  the  courts, 
and  they  are  required  to  advertise  the  sales  in  a  particular  manner, 
and  to  observe  other  formalities  in  their  proceedings ;  the  lapse  of 
sufficient  time  (which  in  most  cases  is  fixed  at  thirty  years),' 

1  Stein  V.  Bowtuin,  IS  Pet  209.  Howell,  St  R.  261 ;  Ferrer'a  case,  6  Cki.  T. 

*  Jai:kMiD.PMk«d,lH.&8.284,2ST,  The  effect  of  judgmenU  wUl  be  brther 

per  Ld.  EUenbanmah ;    Stephen  on  PI.  coniiderad  hereaAer.     See  Ufia,  S  628- 

US.  107 ;  Spien  n/Fu'ker,  I  T.  R.  141 ;  643. 

rXathrop  t>.   Stewart,  6  Hcl«ui,  1S7 ;  *  Lowe  v.  Peen,  1  Bun.  2226. 

Bpnpw  V.  liltierberry,  4  McIieMi,  442 ;  *  See  Pmepaoot  Prop'rt  n.  Banaom,  14 

Beala  v.  Commonireallh,  26  Penn.  State  MaM.  146 ;  BIohodi  v.  Cuiiuwi,  Id.  1T7 ; 

a.  11 ;  HMdlmaii  c.  Herbert,  11  Texu,  Colman  t>.  Andenon,  10  Mua.   106.    In 

660.    In  pleadiiw  a  diacharKs  in  bank-  lonie  caaei,  twentj  yean  hai  been  held 

TOparj,  a  the   do*  ahowa   the  Diitrict  lufBdent.    Aa,  in  Eaior  of  ttie  acta  of 

Conit  to  haTs  liad  jnrladiction,  and  to  therin.    Dronet  o.  Rice,  2  Rob.  Louii.  B. 

have  proceeded,  on  the  petition  to  decree  ST4.    So,  after  partition  of  landa  by  an  in- 

tlM  diadiarge,  all  the  intermediate  atapa  corponted  land  companj',  and  a  aeveral 

will  be  preaumed  to  have  been  reKularly  poeseaaion,  accordingly,  fbr  twentj  jeara, 

taken.     Horriaoa  v.  Woolaon,  Q  Foater,  it  wai  preamned  Chat  ita  meetinga  wera 

N.  H.  5101.  dnlj  notifled.    Sodetiy,  &c,  v.  Wheeler,  1 

■  Brown  v.   Wood,  IT  Haaa.  68.     A  Hew  Banip.  B.  SIO.     [See  alao  King  o. 

tinner  jndgsieat,  itill  In  fbroe,  by  a  oomt  Little,  1  Cuah.  4S6 ;   Freeman  d.  Thayer, 

ofcompeteDtjiiriad]ctI-)D,inaaDitbetween  BS  Maine,   TO;    Cobleigh   r.    Toung,  16 

the  aame  partiea,  it  concloriTe  eridence,  N.  H.  498 ;  Freeholdera  of  Hndion  0>.  v. 

iqioit  the  matter  directly  in  qneation  In  State,  4  Zabr.  718 ;  SUIe  v.  Lewia,  2  Hew 

•uch  anit,  m any  anhs '-- ' "'    *"— ■- "-' —  ""■ — 

ceeding.    Dnchraa  a 
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nuses  a  conclusiTe  presumption  that  all  tho  legal  forroEilities  of  the 
sale  were  observed.  The  license  to  boU,  as  well  as  the  official  char- 
actor  of  the  party,  being  provable  by  record  or  judicial  registration, 
must  in  general  be  so  proved ;  and  the  deed  is  also  to  be  proved 
in  the  usual  manner ;  it  is  only  the  intermediate  proceedings  that 
are  presumed.  Probatit  extremU,  prtesumuntur  media.^  The  rea- 
son of  this  rule  is  found  iu  the  great  probability,  that  the  necessary 
intermediate  proceedings  were  all  regularly  had,  resulting  from 
the  lapse  of  so  long  a  period  of  time,  and  the  acquiescence  of  the 
parties  adversely  interested ;  and  iu  the  great  uncertainty  of  titles, 
as  veil  as  the  other  public  miechiefa,  which  would  resiilt,  if  strict 
proof  wore  required  of  facta  so  transitory  in  their  nature,  and  the 
evidence  of  which  is  so  seldom  preserved  with  care.  Hence  it  does 
not  extend  to  records  and  public  documents,  which  are  supposed 
always  to  remain  in  the  custody  of  the  officers  charged  with  their 
preservation,  and  which,  therefore,  must  be  proved,  or  their  loss 
accoimted  for,  and  supplied  by  secondary  evidence.'  Xeither  does 
the  rule  apply  to  cases  of  prescription.* 

[•  §  20a.  The  presumption,  omnia  rite  acta,  may  arise  from  lapse 
of  time,  as  before  etated ;  or  from  the  foct  of  being  done  by  one 
bound  to  know,  aad  to  act  conformably  to,  the  law.  Ab  where  an 
oath  is  administered  to  a  deponent,  in  a  foreign  state,  by  one  sign* 
ing  himself,  '*  Justice  of  the  Supreme  Court."*  But  it  was  said, 
in  a  recent  English  case,'  that  the  force  of  such  presumptiona 
must  vary  with  the  circumstances  of  each  case.] 

§  21.  The  same  principle  applies  to  the  proof  of  the  execution  of 
OTiciaii  deed$  and  mUa.  Where  these  instruments  are  more  than 
tUrty  years  old,  and  are  unblemished  by  any  (iterations,  they  are 
said  to  prove  tliemeelves ;  the  bare  production  thereof  is  sufficient ; 

Md.  467 ;  Emmoiu  c.  Oldham,  12  Tezu,  2  7.61.1328.    ^roof  that  one'i  anoeHor 

18.     Where  nfn«  jein  before  fbe  com-  lat  In  the  Hoiue  of  Lorda,  aai  that  no 

mencement  of  the  init^  a  meeting  of  a  pattot  can  be  dkcovered,  affiirds  a  eve- 

proprietarj  had  been  called,  aa  tite  appU-  luotptioii  that  he  ut  bj  iiuninoiu.     The 

cfllian    of   cerUdn   pertoiu   Mp*^ieDtinff  Braye  Peerage,  6  CI.  ft  Fin.  667.     Sea 

theoiBelvet  to  be  proprieton.  It  waa  held  also,  aa  tapresuming  the  anOiori^  of  an 

that  there  vaa  nole^  pcetnmptioo  that  execator,  ^attu.  McCoIlongh,  1  McLean, 

the  petidouen  &r  the  meettng  were  [mi-  78. 

prieton,  however  the  role  might  be  aa  to  *  Bninnrick  v.  HcKeen,  4  QreenL  606 ; 

ancient  trBnBacli<M)s,lnittbM  proof  of  aome  Hathairar  e.  Clark,  5  Pick.  490. 

kind,  to  riiow  the  &ct  titat  they  were  pro-  *  Eldndge  v.  Knott,  Cowp.  216 ;  Mayor 

niieton,  mnat  be  adduced  to  nuiain  the  of  Klngiton  v.  Homer,  Id.  102. 

tune.     Stereni  e.    Tiift_8  Gray,  487;]  *  [•Saltar  v.  Amdegate,  8  Zabr.  116. 

[•millamav.  Byttai,iE.&N.se7;  a.  a.  •  Yinnicombe  v.Butttf,  S4Ii.  J.  Frob. 

fejor.  K.a.770.]  11] 

.    1  BnUnek  Imt  782;  Eail*  v.  Baxter, 
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tiie  sabscribing  iritnesaea  bong  pres'imed  to  be  dead.  This  pre- 
BumptioQ,  BO  &r  aa  this  rule  of  evidence  is  concerned,  is  not  affected ' 
by  proof  that  tiie  witnesaes  are  living.^  But  it  must  appear  that 
the  instmment  comes  from  such  custody,  as  to  afiford  a  reasonable 
presumption  in  favor  of  its  genuineness  ;  and  that  it  is  otherwise 
free  from  just  grounds  of  Buspicion;  ^  and  in  the  case  of  a  bond  for 
the  payment  of  money,  there  must  be  some  endorsement  of  interest, 
or  other  mark  of  genuineness,  within  the  thirty  years,  to  entitle  it 
to  be  read.'  Whether,  if  the  deed  be  a  conreyance  of  real  estate, 
the  party  is  bound  first  to  show  some  acta  of  possessioa  under  it, 
is  a  point  not  perfectly  cletu-  upou  the  authoritieB*;  but  the  weight 
of  opinion  seems  in  the  negatire,  as  will  hereafter  be  more  fully 
explained.*  But  alter  an  undisturbed  possosMon  for  tMrty  years, 
of  any  property,  real  or  personal,  it  is  too  late  to  question  the  au- 
thority of  the  agent,  who  has  undertaken  to  convey  it,"  unless  his 
authority  was  by  matter  of  record. 

§  22.  Eatoppdt  may  be  ranked  in  thia  class  of  presumptions.  A 
man  is  said  to  be  estopped,  when  he  has  done  some  act,  which  the 
policy  of  the  law  will  not  permit  him  to  gainsay  or  deny.  "  Tlie 
law  of  estoppel  is  not  so  imjust  or  absurd  as  it  has  been  too  much 
the  custom  to  represent."  ■  Its  foundation  is  Imd  in  the  obligation 
which  every  man  is  under  to  speak  and  act  according  to  the  truth 
of  the  case,  and  in  the  policy  of  the  lav,  to  prevent  the  great  mis- 
chiefs resulting  firom  uncertainty,  confusion,  and  want  of  confidence, 
in  the  intercourse  of  men,  if  they  were  permitted  to  deny  that 
which  Ihey  have  deliberately  and  solemnly  asserted  and  received 

>  Baz  V.  TanliiBdcm,  2  T.  R.  471,  per  GTO;  Swirnierton  d.  Marqaii  of  Suffiird, 

Bnller,  J. ;  Doe  v.  WoUey,  6  B.  &  C.  22 ;  8  Taunt.  91 ;  Jackton  v.  Davu,  5  Cow- 

BoU.  K.  P.  2S6;  12  Via,  Abr,  84;  Got.  en,  128-  Jackson   o.  Lnguere,  Id.  221; 

Ac  of  Chelsea  Watonrorkt  d.  Cowper,  1  Doe  p.  Beynon,  4  P.  ft  D.  198  j  Doo  v. 

-Em.  Zlb;  Rex  v.  RTton,  6  T.  R.  259;  Samplei,  8  Nct.  &  P.  264. 
Hex  T.  Long,  Bockby,  7  East,  46 ;  McKe-         *  Forbe*  b.  Wale,  1  W.  Bl.  682 ;  1  Eip. 

nil*  V.  Frawr,  9  Vei.  6 ;  OldoaJI  p,  Deakin,  278,  b.  c.  ;  infra.  JJ  121,  122. 
S  C.  A  P.  492;   Jackion  v.   Blanshan,  8         •  Injre,  §  144,  note  (1). 
Johni.  292;  Wiim  c.  Patterton,  9  Peten,         ■  SlockbridRe  v.  West  Stockbrfdge,  U 

G74,'e76;  Bank  Uaited  State*  i>.  Band-  Hast.  257.     Where  tbere  bad  been  a  pos- 

ridge,  12  Wheat   70,  71 ;    Henthonie  v.  teaaian  of  thirty-flre  year*,  nnder  a  l^i» 

Doe,  1  Blackf.  167 ;  Bemiet  v.  Runyon,  latiTe  grant,  it  irai  held  conclaoiTe  eri- 

4  Duia,  R.  ^2,  43i;    Cook  d.  Totten,  denceof  a  ^ood  title,  thoogh  the  grant  km 

5  Vina,  110;  ThonCon  v.  Maatenon,  B  onconititatioii*!.  TnuCeet  of  theEpiKO 
DsM,  288 ;  Eynde  r.  Vattiere,  1  McLean,  m1  Church  in  Nenbem  v.  Tnuteei  of 
lid;  Walton  P.  Conlson,  Id.  124;  Nor-  Newbem  Academy,  2  Bawki,  28S. 
ttuopo  0.  Wright,  21  Wend.  221 ;  [King  •  Per  Taunton,  J.,  2  Ad.  &  El.  29L 
•.little,  1  Cndi.  486;  Settle f.  Allien,  6  [See  CnilM'iDig.  (Oreenl.2dod.)  tit  8^ 
Q«aaDl].  ch.  20,  £04,  note.  (OreenLSded.Tol  %p. 

■  Roe  s.  Rawlingi,  7  East,  279,  291 ;  12   Sll.)] 
Tla-Abr.  &4.ETid.A.b.6;  H!Aa,fiSli% 


D.gitizecbyG00glc 


88  LAV  OF  ETIDENCE.  [PABT  I. 

aa  true.  If  it  be  a  recital  of  facts  in  a  deed,  there  is  implied  a 
solemn  engagement,  that  the  facte  are  so,  as  thej  are  recited.  The 
doctrine  of  estoppels  haa,  however,  been  guarded  with  great  strict- 
ness ;  not  because  the  par^  enforcing  -  it  nocesBarily  wishes  to 
exclude  the  truth ;  for  it  is  rather  to  be  supposed,  tliat  that  is  true, 
which  the  opposite  party  haa  already  solemnly  recited;  but  be- 
cause the  estoppel  mat/  exclude  the  truth.  Hence,  estoppoU  must 
be  certain  to  every  intent ;  for  no  one  shall  be  denied  setting  up 
the  truth,  unless  it  is  in  plain  and  dear  contradiction  to  his  former 
allegations  and  acts.^ 

§  23.  In  regard  to  recitals  in  deeds,  the  general  rule  is,  that  all 
parties  to  a  deed  are  bound  by  the  recitals  therein,'  which  operates 
as  an  estoppel,  working  on  the  interest  in  the  land,  if  it  be  a  deed 
of  conveyance  and  binding  both  parties  and  privies;  privies  in 
blood,  privies  in  estate,  and  privies  in  law.  Between  such  parties 
and  privies,  the  deed  or  other  matter  recited  needs  not  at  any  time 
be  otherwise  proved,  the  recital  of  it  in  the  subsequent  deed  being 
conclusive.  It  is  not  offered  as  secondary,  but  as  primary  evi- 
dence, which  cannot  be  averred  against,  and  which  forms  a  muni- 
ment of  title.  Thus,  the  recital  of  a  lease,  in  a  deed  of  release,  is 
conclusive  evidence  of  the  existence  of  the  lease  against  the  parties, 
and  all  others  claiming  under  tbem  in  privity  of  estate.' 

>  Bowman  v.  Tarlor,  2  Ad.  ft  El.  278,    mptcj'.    Doe  v.  Shplton,  8  Ad.  &  E].  266, 
_. ),  per  Ld.  C,  J.  Denmui ;  Id.  291,  per    28S.    If  the  deed  recite  that  the  conndc 
TauDton,  J. ;  Lunson  e.  Tremere,  2  Ad.    atioa  wsa  paid  by  a  hnsbaod  and  wife,  i 


2B9,  per  Ld.  C.  J.  Desman ;  Id.  291,  per  28S.  If  the  deed  recite  that  the  connder- 
TauDton,  J. ;  Lunson  e.  Tremere,  2  Ad.  atioa  wsa  paid  by  a  hnsbaod  and  wife,  ra- 
ft El.  7B2 ;  PelletTBU  v.  Jackson,  11  Wend,    rol  eridence  is  BdmiaBible  to  show  that  the 


117]  4  Kent,  Comm.  231,  note;  Carver n.  money  conaisted  of  a  lettacj  given  ti  _ 

JackiCH),  4  Peters,  88.  wife.    Doe  u.  Statham,  7  D.  &  Ry.  141. 

*  Butitit  nottrue,  Maa^Deralptopo-  *  Shelly  b.  Wright,  WUles,  9;  Crane 
rition,  that  one  claiming  land  under  ft  d.  Morris,  0  Peter*,  611 ;  Carver  v.  Jack- 
deed  tb  which  he  was  not  a  party,  adopts  son,  4  Peters,  1,  88  ;  Cogeene  v.  Cossena, 
the  redttUs  of  (beta  in  an  anterior  deed,  Willes,  2fi.  But  such  recital  does  not  bind 
which  go  to  make  up  his  title.  Theretbre,  strangers,  or  those  who  claim  by  title  p»- 
where,  by  a  deed  nude  in  Junmuy,  1796,  ramoimt  to  the  deed.  It  does  not  btad 
it  was  recited  that  8.  became  bankrupt  in  persons  claiming  by  an  adverse  title,  or 
1781,  and  that,  by  virtue  of  the  proceed-  persons  claiming  from  the  ptirties  by  a 
ings  under  the  commission,  certtun  lands,  title  anterior  to  the  date  of  the  reciting 
had  been  conveyed  to  W.  and  tbereupon  deed.  See  Carver  v.  Jackson,  ub.  tap. 
W.  conveyed  the  aame  lands  to  B.  for  the  In  this  oue,  the  doctrine  of  estoppel  is  ver^ 
purpose  of  enabling  him  to  make  a  tenant  flilly  expounded  by  Mr.  Justice  Story, 
to  the  pnecipe  ;  to  which  deed  B,  was  not  where,  aiter  stating  the  general  princinle, 
a  party  i  and  afterwards,  in  February,  as  in  tlie  text,  with  the  qualificatian  just 
179B,  B,  by  a  deed,  not  referring  to  the  mentioned,  he  proceeds  (p.  HB)  as  follow*, 
deed  last  mentioned,  nor  to  the  bankrupt-  '■  Such  is  the  general  rule.  But  there  ar« 
cy,  conveyed  the  premises  to  a  tenant  to  ^aaes,  in  which  auch  a  recital  may  be  used 
the  pnecipe,  and  declared  the  uses  of  tiie  as  evidence  even  against  stnuigers.  li^ 
recovery  to  be  to  his  mother  for  life,  re-  for  instance,  there  he  the  recitjU  of  a  leua 
mainder  to  himself  in  fee ;  It  waa  held  in  a  deed  of  release,  and  in  a  suit  a^lnat 
that  B.  in  a  suit  respecliiig  other  land,  a  stnuigcr  the  title  under  the  release  come* 
manotealoppedfroni disputing S,'* bank-  in  question,  there  the  recital  of  the  laaa* 
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§  24.  Thus,  aiso,  a  graator  la,  in  general,  estopped  hf  his  deed 

from  denying  that  he  luui  any  tide. in  the  thing  granted.    But 

in  «uch  s  release  is  not  per  se  cTidence  of  recital  wu  ofiered  u  eTJdcnce  aguiut  » 

tbe  ezulence  of  the  leaae.    But  if  the  ex-  ttranger.    In  aay  other  point  of  Tiew,  it 

IUcDce  end  Iom  of  the  lease  be  established  would  be  IncontUtent  with  the  precedinD 

by  other  eridence,  there  the  recital  is  ad-  propositioDs,  as  well  as  with  the  ctues  in  2 

missible,  as  lecoadAry  proof,  in  the  absence  r.  Williams  and  Wlllea.    In  Trerivan  ». 

of  mora  perftct  evidence,  to  establiah  the  Ldwrenc-e,  1   Salk.  276,  the  court  held, 

etmtents  of  the  lease ;  and  if  the  tt«nsBC-  that  the  parties  and  all  claiming  under 

tjou  be  an  ancient  one,  and  tbe  pouession  them  were  eatopped  &om  asserting  that  a 

hat  been  long  held  under  such  release,  and  judgment,  sued  against  the  part;  as  of 

Is  not  otherwise  to  be  accounted  for,  there  Trinitj  term,  was  not  of  that  term,  but  of 

the  recital  will  of  itself,  under  such  cir-  anolher  term ;  that  rer;  point  having  aris- 

cumstances,    materially  fortify  tbe   pre-  en  and  been  decided  against  the  party 

simiption,  from  lapse  of  time  and  length  of  upon  a  setr;  /ados  on  the  judgment.    But 

possession,  of  the  nriginsJ  existence  of  the  court  there  held  (what  is  very  material 

tbe  lease.    Leases,  like  other  deeds  and  to  the  present  porpoee),  that 'if  a  maa 

grants,  may  be  prestmied  from  long  pos-  make  a  lease  by  indenture  of  B  in  which 

session,  which   cannot  otherwise  be  ex-  he  hath  nothing,  and  afterwards  purchase* 

plained ;  and,  under  such  drcumstances,  D  in  fee,  and   afterwards  bargains   and 

a  recitai  of  the  fkct  of  such  a  lease  in  an  sells  it  to  A  and  his   heirs,  A  shall  be 

old  deed  Is  certainly  &r  stronger  pregnmp-  bound  by  this  estoppel ;  and,  that  where 

live  proof  in  tavor  of  such  pouessioo  uo-  sn  estoppel  works  on  the  interest  of  tbe 

der  dlle,  than  the  naked  presumption  aria-  lands,  it  runs  with  the  land  into  whose 

fflg  from  a  mere  nnezplained  possession,  hands   soever  the   land  comes;    and  an 

Such  is  the  ^neral  resnlc  of  the  doctrine  ejectment  is  maintainable  upon  the  mere 

to  be  found  m  the  best  elemeolary  writers  estoppel.'    This  dedsion  is  important  in 

on  the  sulgect  of  evidence.    It  may  not,  several  respects.    In    the   first   place,  it 

however,  be  unimportant  to  examine  a  shows  that  an  estoppel  may  arise  by  im- 

Ibw  of  the  anthorities  in  support  of  the  plication  thim  a  grant,  that  the  par^  hatli 

doctrine  on  which  we  rely.    The  cases  of  an  estate  in  the  land,  which  he  may  cod- 

Usrchioness  of  Anandale  v.  Harris,  2  F.  vey,  and  he  shall  be  estopped  to  deny  it. 

Wms.  482,  and  Shelly  o.  Wright,  Willes,  In  the  next  place,  it  shows  that  such  8i- 

fl,  are  sufflciently  direct,  as  to  the  opera-  toppel  binds  all  persons  claiming  the  same 

tion  of  redtals  by  way  of  estoppel  be-  land,  not  only  under  the  same  deed,  bnt 

tweeo  the  parties.     In  Ford  i>.  Gray,  1  under  any  sobsequent  conveyance  iVom 

Salk.  28G,   one  of  the  pointa  ruled  was  the  same  party ;  that  is  to  «ay.  It  binda 

'  that  a  recital  of  a  lease  in  a  deed  of  a  re-  not  merely  privies  in  blood,  but  privies  in 

lease  is  good  evidence  of  such  lease  against  estate,  as  subseiiuent  grantees  and  alienee*. 

the  releasor,  and  those  who  claim  under  In  the .  next  place,  it  shows  that  an  estop- 

him ;  but,  s»  to  others,  it  is  not,  without  pel,  which  (as  the  phrase  is)  works  on  the 

proving  that  there  was  such  a  deed,  and  interest  of  the  land,  runs  with  it,  into 

It  was  lost  or  destroyed.'    The  same  case  whosesoever  hands  the  land  comee.    Tbe 

i*  reported  in  6  Mod.  44,  where  it  is  said  same  doctrine  is  recognized  by  Lord  Chief  . 

that  it  was  ruled,  'that  ^e  recital  of  a  Baron  Comyns,  in  his  Digest,  Estoppel, 

lease  in  a  deed  of  release  is  good  evidence  B.  &  E.  10.    In  the  latter  place  (E.   10) 

against  the  releasor,  and  those  that  claim  he  puts    tbe  caae  more  strongly ;  tor  he 

noder  him.'    It  is  then  stated,  that '  a  fine  ,  asserts,    that   the   estoppel    Mnda,    even 

was  produced,  but  no  deed  declaring  the  though  all  tlie  fkcta  are  found  in  a  special 

uses  ;  but  a  deed  was  oSered  in  evidence,  verdict.    '  But,'  says  he,  and  be  relies  on 

which  did  recite  a  deed  of  limitation  of  hi*  own  auiburiiy,   'where  an   estoppel 

the  osei,  and   the  question  was,  whether  binda  the  estate  and  converts  it  to  an  in- 

that  (recital)  was  evidence  ;  and  the  court  tereat,  the  court  will  adjudge  accordingly. 

said,  that  tlie  bare  recital  was  not  evidence;  As  if  A  leases  land  to  B  for  six  years,  in 

but  tlui.t,  if  it  could  be  proved  that  such  a  which  he  has  Dothing,  and  then  purchases 

deed  had  been  [executed),  and  [is]  lost.it  a  lease  of  the  same  land  for  twenty.one 

would  do  If  it  were  recited  in  aootlier.'  years,  and  at^rwards  leases  to  C  ibr  ten 

This  was,  doubtless,  the  same  point  assert-  yean,  and  all  this  is  found  by  a  verdict; 

•d  in  the  latter  clause  of  the  report  in  Sal-  the  court  will  adjudge  the  lease  to  B  good, 

keld ;  and,  thus  explained,  it  is  perfectly  though  it  be  so  only  by  conclusion.'    A 

ecmsistent  with  tbe  statement  in  Salkeld  j  doctrine  similar  in  principle  was  aaserted 

and  must  be  refbrred  to  a  cose  where  the  in  this  court,  in  Terrettn.  Taylor,  9  Cnmcli, 
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tiiis  rule  does  not  apply  to  a  grantor  acting  officially,  as  a  public 
agent  or  truBtee.^  A  covenant  of  warranty  also  estops  the  grantor 
(rom  setting  up  an  after^cquired  title  against  the  grantee,  for  it  is 
a  perpetually  operating  corenant ; '  but  he  is  not  thus  estopped  by 
a  corenant,  tliat  he  is  seised  in  fee  and  has  good  ri^t  to  convey ; ' 
for  any  seisin  in  &ct,  thoi^h  by  wrong,  is  sufficient  to  satisfy  this 
covenant,  its  import  being  merely  this,  that  he  has  the  seisin  in 
fEict,  at  the  time  of  conveyance,  and  thereby  is  qualified  to  transfer 

62.  The  dkUnctioii,  Oen,  wbldi  wu  b  Penroae  ■■  GrMtfa,  4  Btnn.  2S1,  it  mu 
urged  st  the  bv,  that  an  ettiqtpel  of  this  held  that  redtali  hi  a  patent  of  the  Com- 
■ort  bind*  thoM  cUiminK  under  the  ume    monirealth  were  eyideuce  aniiut  it,  hot 


•uDMqnent  aeea  are  tioana  in  tne  lame  tnat  a  aeea  containing  a  i«ciiai  oi  anouMO: 

raanner  ••  ^riea  in  blood;  and  so,  in-  deedbeTidaaoeof Uiereoiteddeedagainit 

deed,  1*  &t  doctrine  of  CoiUTDs'a  Digest,  the  motor,  and  alt  perKm*  cialraing  ty 

Etloppel  B.,  and  in  Cki.  Lit.  S62a.      We  title  deiired  ftwn  Urn  inbteauenllr.   The 

may  now  pea*  to  a  (bort  reriev  of  (onn  reason  of  the  rule  is,  that   the  recital 

of  the  Amwican  rami  on  this  sulnect.  amoonla  to  the  confession  of  the  parV; 

Denn  v.  Cornell,  8  Johns.   Cas.  174,  is  and  that  coofettioD  i«  eTldenoa  aealnit 

ttronglT  In  point  There,  Ltenlenant-gor-  liinMel^  and  thoae  who  stand  in  hii  place, 

enior  Golden,  in  1T76,  made  bJs  will,  and  But  meh  conftasion  can  be  no  STidence 

b  it  redted  that  he  bad  ctHireyed  to  his  against   strangers.     The  same  doctrine 

•on  I^vld  his  lands  in  the  township  of  was  acted  upon  and  oonflnned  by  the  iaioe 

Flushing,  and  he  then  devised  hit  other  court,  in  Garwood  t.  Dennis,  1  Blnn.  811. 

•atata  to  ble  tons  and  danghters,  Ac,  Ac  In  that  case,  tiie  oonrt  ftirther  held,  fliat 

Afterwards,  Darid's  estate  was  conflscated  a  recital  in  anotho'  deed  was  erideDoe 

nnder  the  act  of  attainder,  and  the  defend-  a^nst  strangers,  where  the  deed  was  an- 

ant  in  ejectment  claimed  onder  that  con-  cient  and  the  poesesuon  wm  ccmsistent 

flscation,  and  deduced  his  title  from  the  with  the  deed.     That  case  also  liad  the 

state.    No  deed  of  tlie  Flushing  estate  peculiarity  belonging  to  the  present^  tliat 


u  estoppel  of  the  heir  to  den;  tiiat  double  title,  and    the   ((aeatioi] 

ftct,  and  bound  the  estate.    In  this  case,  which  the  poMestlon  nught  be  aOributa- 

the  estoppel  was  set  np  by  the  tenant  Ue.    The  court  thought,  that  a  suitable 

ahimlng  mider  the  atate,  as  an  estoppel  Ibundatioa  of  the  original  existence  and 

mnning  with  the  land.    If  the  state  or  its  loss  of  the  redtod  deed  bdng  laid  in  the 

grantee  might  set  np  the  esionpel  in  ftror  evidence,  the  neital  In  the  deed  was  good 

of  their  tiUB,  then,aa  ettonielt  are  redp-  oorroboialiTe  evidence,  eTenagaiiutstrai) 

rocal,  and  bind  both  parties,  it  might  bare  ger«.     And    other   antboriUes   certalnlj 

been  set  up  against  the  state  or  its  grantee,  warrant  this  dedsion." 
It  has  been  said  at  the  bar,  that  the  estate         ^  FairtiUe  n.  Gilbert,  2  T.  B.  171 ;  Ca 

is  not  bound  by  estoppel  by  any  redtal  fn  a  IJL  8ft8,  b. 

deed.  That  may  be  so  where  the  ceciul  is  '  Terrett  b.  Taybr,  Q  Cranch,  4S ;  Jack- 
in  his  awn  grants  or  patents,  for  they  are  son  v.  Matsdorf^  11  Johns.  BT  ;  JacksoD 
deemed  to  be  made  uponsuggeetion  of  the  t>.  Wright,  14  Johns.  188^  McWiliiams 
grantee.  (Bat  see  Commonwealtli  v.  Pe-  s.  Nisby,  2  Serg.  &  Rawl.  516 ;  Somes  v. 
jepicot  Proprietors,  10  Mast.  15o.)  Bui  Skinner,  8  Pick.  62.  [See  Blanchatd  v. 
where  the  stale  claims  title  nnder  the  deed,  Ellis,  1  Gray,  195.  But  snob  a  covenant 
or  otlier  solemn  acta  of  third  persons,  it  does  not  estop  tin  grantor  from  daiming 
I  onrre,  and  Bulyect  to  all  the  es-  a  way  of  necessity  over  the  land  granted. 


toppels  running  witli  the  title  and  estate,  in    Btighom  v.  Smith,  4  Gray,  297.1 
the  same  way  as  other  privies  in  estate.        'Allen  e.  Sayward,  6  OieenL  21 
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Uie  estate  to  the  grantee.^  Nor  is  a  feme  corert  estopped,  by  her 
deed  of  conveyance,  from  claimmg  the  laud  by  a  title  Bubsequently 
acquired ;  for  she  cannot  bind  herself  personally  by  any  coTenant.' 
Neither  is  one  irho  has  purchased  land  in  his  ovu  name,  for  the 
benefit  of  another,  vhich  he  has  afterwards  conveyed  by  deed  to 
hie  employer,  estopped  by  sudi  deed,  from  daiming  the  laud  by  an 
elder  and  aftei^«cquired  title.'  Nor  is  the  heir  estopped  from 
qnestioning  the  validity  of  his  ancestor's  deed,  as  a  frand  against 
an  express  statute.*  The  grantee,  or  lessee,  in  a  deed  poll,  is  not,  . 
in  general,  estopped  frcon  gainsajdug  any  thing  mentioned  in  the 
deed ;  for  it  is  tiie  deed  of  the  grantor  or  lessor  only ;  yet  if  such 
grantee  or  lessee  claims  title  under  the  deed,  be  is  thereby  estopped 
to  deny  the  title  of  the  grantor.' 

§  25.  It  was  an  early  rule  of  feudal  policy,  that  the  tenant  should 
not  be  permitted  to  deny  the  title  of  the  lord,  from  whom  he  had 
received  investiture,  and  whose  liegeman  he  had  become ;  but  as 
long  as  that  relation  existed,  the  title  of  the  lord  was  conclusively 
presomed  against  the  tenant,  to  be  perfect  and  valid.  And  tliough 
the  feudal  reasons  of  the  rule  have  long  since  ceased,  yet  other 
reasons  of  public  policy  have  arisen  in  their  place,  thereby  preserv- 
ii^  the  rule  in  its  original  vigor.  A  tenant,  therefore,  by  inden 
ture,  is  not  permitted,  at  this  day,  to  deny  the  title  of  his  lessor, 
while  the  reUftion  thus  created  subsists.  It  is  of  tiie  essence  of 
'  the  contract  under  which  he  claims,  that  the  paramount  ownersliip 
of  the  lessor  shall  be  acknowledged  during  the  continuance  of  the 
lease,  and  that  possession  shall  be  surrendered  at  its  expiration. 
He  could  not  controvert  this  title  without  breaking  the  faith  whicli 
be  had  pledged.*  But  this  doctrine  does  not  apply  with  the  same 
force,  and  to  the  same  extent  between  other  parties,  such  as  re- 
leasor and  releasee,  where  the  latter  has  not  received  possession 

1  Harfton    v.    Hobba,  2   Mbm.    4SS ;  *  Doe  v.  LWd,  8  Scott,  08. 

Bearce  o.  JnckMn,  4  Mau.  408;  Twom-  •  Co.  Lit.  868, b:  Qoddard'scaw.iCo. 

Wt  V,  Henl7,  Id-  441 ;  Cbapell  o.  BnU,  17  4.    Bnt  he  i«  not  always  coucluded  by  re- 

Hau.  213.     [*  These  case*  have  not  been  dlali  in  anterior  title  deeda.     See  nipn,  j 

IbUowed  in  »jiiie  of  the  other  atatei,  wlwre  2S,  nole. 

Itia  held  AatcoveiuaitaofMiBin  bind  Die  ■  Com.  Dig.  £atoppeI,   A.   2;   Craig. 

vatj to  ahow that  be  had  good  title  at  the  Jiu.  Feud.  lib.  8,  Ut.  &,  |S^  1,  2 ;  BlighPi 

data  of  the  coreiuuit.    See  Bichardson  v.  Leaiee  v.  Rochester,  7  Wheat  585,  547. 

Dorr,  6  Vert.  R.  9 ;  Hoamer,  Ch.  J.,  in  [The  assignee  of  a  lease,  who  enten  upon 

Lockwood  D.  Stordevant,  6  Conn.  878.]  and  occupies  the  premi«e«,  i«  eitopped  in 

*  Jaciuon  9.  Vanderhayden,  17  Johiu.  an  nctioa  for  the  rent,  brought  against  hint 

187 ;  [Lowell  v.  Daniels,  2  Gray,  181.1  by  the  original  lessor,  to  deny  the  validity 

'Jackson  v.  Mills,  IS  Jolina.  468;  4  of  the  assignme'it  by  the  original  lewee  to 

B«^  Comm.  SSO,  2S1,  note.  bim.    Blake  v  Sandenon,  1  Gra7,  882.] 
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from  the  former.  In  such  easea,  where  the  party  already  in 
posaeesion  of  land,  onder  a  claim  of  title  by  deed,  purchases  peace 
and  quietneBS  of  ei^oyment,  by  the  mere  eztioction  of  a  hostile 
claim  by  a  release,  irit^out  coyenaDta  of  title,  he  is  not  estopped 
^om  denying  the  validity  of  the  title,  Thich  he  has  thus  &r  eztin- 
guished.i  Neither  is  this  rule  applied  in  the  case  of  a  lease  already 
expired ;  provided  the  tenant  has  either  qnitt«d  the  possession,  or 
has  submitted  to  the  title  of  a  new  landlord ;  *  nor  is  it  applied  to 
the  ease  of  a  tenant,  who  has  been  ousted  or  evicted  by  a  title 
paramoont ;  or  vho  has  been  drawn  into  the  contract  by  the  fraud 
or  misrepresentation  of  the  lessor,  and  has,  in  fact,  derived  no 
benefit  Irom  the  possession  of  the  land.*  Nor  is  a  defendant  in 
ejectment  estopped  from  showing  that  the  party,  under  whom  the 
lessor  cltums,  had  no  title  when  he  conveyed  to  the  lessor,  although 
the  defendtuit  himself  claims  from  the  same  party,  if  it  be  by  a 
Subsequent  conveyance.* 

§  26.  Tias  rule  in  regard  to  the  conclusive  effect  of  recitals  in 
deeds  is  rettrided  to  the  recital  of  things  in .  particular,  as  being 
in  existence  at  the  time  of  the  execution  of  tlie  deed ;  and  does 
not  extend  to  the  mention  of  things  in  general  terms.  Therefore, 
if  one  be  bound  in  a  bond,  conditioned  to  perform  the  covenants 
in  a  certain  indenture,  or  to  pay  the  money  mentioned  in  a  certein 
recognizance,  he  shc^l  not  be  permitted  to  say  that  there  was  no 
such  indenture  or  recognizance.  But  if  the  bond  be  conditioned, 
that  the  obligor  shall  perform  all  tlie  ngreementa  set  down  by  A., 
or  carry  away  all  the  marl  in  a  certain  dose,  he  is  not  estopped  by 
this  general  condition  from  saying,  that  no  agreement  was  sot 
down  by  A.,  or  that  there  was  no  marl  in  the  close.  Neither  does 
this  doctrine  apply  to  that  which  is  mere  description  in  the  deed, 
and  not  an  essential  averment ;  such  ae  the  quantity  of  layd ;  its 
nature,  whether  arable  or  meadow ;  the  number  of  tons  in  a  vessel 
chartered  by  the  ton ;  or  the  like ;  for  these  are  but  incidental  and 

>  Fox   B.   Wldgery,    4    Greenl.    211;  tbe  tennnt,  upon  the  lessor  anerwards  di*- 

Blight'i  Leisee  n.  Rocbeeler,  7  Wheat,  tmiaiiig  for  rent,  wai  not  stopped  to  iilleg», 

6S6,  547 ;   Ham  u.  Ham,  2   Shepl.   851.  that  [lie  right  of  the  latter  hod  expired. 

Tbiu,  where  a  itrsnger  >et  up  a  title  to  Down  i:  Cooper,  2  Ad.  &,  El.  262,  h.  h. 
the  premises,  to  which  the  legsor  tubtnit-         '  England  v.  Slade,  i  T.  R.  eSl ;  Balla 

led,  directitiB  hia  lessee  in  fliture  to  pay  u.  Wcstwood,  2  Campb.  11. 
tbe  tent  to  the  stranger ;  it  was  held,  that         *  Ua^ne  c.  &U11by,  S  T.  R.  488;  Hoftrn 

the  leuor  was  estopped  from  afterwards  a.  Tomlin,  Peake's  Cos.  Wl, 
treating  the  lessee  as  bii  tenoiit ;  and  that         *  Doe  v.  Payne,  1  Ad.  &  EL  588. 


D.gitizecbyG00glc 


CHAP.  IT.]  PRESUMPTIVE  EVIDENCE.  38 

collateral  to  the  principal  thing,  and  ma^  be  supposed  not  to  have 
received  the  deliberate  attention  of  the  parties.^ 

§  27.  In  addition  to  estoppels  by  deed,  there  are  two  clasaes  of 
admissiont  which  fall  under  this  h«id  of  conclnsive  presumptions 
of  law ;  namely,  toUmn  admiamms,  or  admissions  m  judido,  which 
have  been  solemnly'  made  in  the  course  of  judicial  proceedings, 
either  expressly,  aud  as  a  substitute  for  proof  of  the  fact,  or  tacitly, 
by  pleading ;  and  unsolemn  admianona,  extra  judieium,  which  have 
beeo  atied  upon,  or  have  boen  made  to  infiuenco  the  conduct  of 
others,  or  to  derive  some  advantage  to  the  party,  and  which  cannot 
afterwards  be  denied  without  a  breach  of  good  faith.  Of  the  for- 
mer class  are  all  agreements  of  counsel,  dispensing  with  legal 
proof  of  facts.^    So  if  a  material  averment,  well  pleaded,  is  passed 

1  4  Com.  Dig.  £«toppel,  A.  2;  Telv.  Maine,  Schilenger  e.  McCann,  B  Greenl. 
227  (by  Metcalf),  no(e(l);  Doddington'a  884;  Tjler  v.  Carlton,  7  Gracnl.  176; 
cue,  '2  Co.  83 ;  Skipirorth  b.  Oreen,  8  Eiamons  b.  LittleSeld,  1  Shppl.  233 ;  Bar- 
Hod.  311;  1  Stra.  610,8.c.  Whether  the  bank  ir.  Gould.S  Shepl.  llS;  — icFcrniunf, 
recital  of  the  pftyment  of  the  consider-  Beach u-Packard,  10 Verm. 96;^inA>K' 
■tJOD-moDey,  inadeed  of  conveyanec,  fiiUs  Bampahire,  Hone  v.  Shattack,  4  Kew 
within  the  rule,  hj  which  Hie  party  is  Ha^p.  229;  Prilchard  b.  Brown,  Id.  397; 
(•topped  to  deny  it,  or  belongs  to  the  — in  Connecticut,  Belden  b,  Seymour,  8 
exceptioos,  and  therefore  is  open  to  oppos-  Conn.  304 ;  —  in  iVew  York,  Shepherd  v 
ing  proof,  is  a  point  nof  clearly  agreed.  Little,  14  Johne.  210;  Bowcn  u.  Bell,  2Q 
In  England,  the  recital  ii  regarded  u  COD-  Johns.  388;  Whitbeck  v.  Whitbeck,  S 
elusive  evidence  of  payment,  binding  the  Cowen,  266;  McCrea  v.  Furmort,  K 
outlet  by  estoppel.  Shelly  b.  Wright,  Wend.  460;  — in  Penruj/mnia,  Weigly  b. 
Willes,  9;  CoMens  v.  Cossena,  Id.  26;  Weir,  7  Serg.  jb  Rawl.  311;  Watson  v. 
Bowntree  p.  Jacob,  2Taunt.  141 ;  I>ainpon  Blaine,  12  Serg.  &  Rawl.  131;  Jack  n. 
V.  Corke,  6  B.  &  Aid.  606;  Baker  r.  Dew-  Dougherty,  8  Watta,  161;  — in  Maryland, 
ey,  I  B.  4.  C,  701 ;  HiUr.Hnnchester,and  Higdon  v.  Thomas,  1  Har.  &  GUI,  139; 
Salford  Water  Works,  2  B.  &  Aid.  644.  Lingon  u.  Henderson,  1  Bland,  Ch.  236, 
See  also  Powell  v.  Monson,  3  Mason,  SIT,  249;  — in  Virginia,  Duval  tf.  Bibb,  4  Hen. 
S61,  856.  But  the  American  courts  have  &  Munf.  113;  Harrcy  r.  Alexander,  1 
been  disposed  to  treat  the  recital  of  the  Randolph,  219;  —  iaSoulh  C^ivlimt,  Carry 
amount  of  the  money  paid,  like  the  mention  v.  Lylea,  2  Hill,  404 ;  Garret  v.  Stonrt,  1 
of  the  date  of  the  deed,  the  gnantity  of  HcCord,  014;  —  in  Atabama,  Mead  b.  Ste- 
Und.'lhe  amount  of  tonnage  of  a  vessel,  Rer,  6  Farter,  498,  607;  — in  Tennessee, 
ajid  other  recitals  of  quantity  and  value,  Jones  v.  Ward,  ID  Verger,  160,  166;  — in 
to  which  the  attention  of  the  parties  is  KerauiJcg,  Hutchinson  v.  Sindfdr,  7  Man- 
supposed  to  have  been  but  slightly  di-  roe,  291,  293;  Gully  v.  Grubbs,  1  J.  J. 
reeled,  and  to  whiuh,  therefore,  tlie  princi-  Marsh.  389.  The  courts  in  North  Carolina 
pie  of  estoppels  does  not  apply.  Hence,  seem  still  to  hold  the  recital  of  payment  at 
though  the  psrty  is  estopped  from  denying  conclusive.  Brocket  v,  Foscue,  1  Hawks, 
the  conveysiiTe,  and  that  it  was  for  aval-  64;  Spiers  v.  Clay,  4  Hawks,  22;  Jonea 
oable  considjmiion,  yet  the  weight  of  v.  Sasser,  1  Dev.  &  Batt.  452.  And  in 
American  antliority  is  in  favor  of  treating  Louhiona,  it  is  mode  so  by  legislative  en- 
the  ret'ital  as  only  prima  fade  evidence  of  actment.  Civil  Code  of  Louiaiann,  Art. 
the  amount  paid,  in  an  action  of  covenant  2234;  Forest  t.  Shores,  11  Lanie.  410, 
by  the  grantee  to  recover  back  the  con-  See  also  Steele  b.  Worttuugton,  2  UMo  R. 
■ideration,  or,  in  an  action  of  astiiinpeit  by  SiJO;  [and  aeo  Cruise's  Dig.  (Grcenl.  2d 
the  grantor,  to  recover  the  price  which  is  ed.)  tit.  S2,  ch.  2,  g  88,  note ;  ch.  20,  S  62, 
yet  nnpoid.  The  principal  cases  are,- ■  note  (Greenl.2d  ed.  vol. 2,pp.822,  607)1. 
m  MouacMaaii,   Wilkinson   c     "      ■     "  " "    '—    '—   — '    -'- 
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ovor  by  the  adverse  party,  vithout  denial,  whether  it  be  by  oonfeti- 
siou,  or  by  .pleading  some  other  matter,  or  by  demurring  in  law,  it 
is  tbareby  coaclusively  admitted.^  So  also  the  payment  of  money 
into  court,  under  a  rule  for  that  purpose,  in  Batisfiactioii  of  bo  mudi 
9f  the  claim  as  tlio  party  .admits  to  be  due,  is  a  conclusive  admission 
of  the  character  iu  which  the  plaintiff  sues,  and  of  his  claim  to  tiie 
amount  pajd.^  The  latter  class  comprohends,  not  only  all  those 
declarations,  but  also  tliat  line  of  conduct  by  which  the  party  has 
induced  others  to  act,  or  has  acquired  any  advantage  to  himself.' 
Thus,  a  woman  cohabited  with,  and  openly  recognized  by  a  man, 
as  his  wife,  is  conclusively  presumed  to  be  such,  when  he  is  sue^ 
as  her  husband,  for  goods  furnished  to  her,  or  for  other  civil  li» 
bililios  gi-owing  out  of  tliat  relation.*  So  where  the  sheriff  returns 
any  tiling  as  laot,  done  iu  the  course  of  his  duty  iu  the  service  of  a 
precept,  it  is  conclusively  presumed  to  be  true  against  bim.^  And 
if  one  party  refers  the  otlicr  to  a  third  person  for  information  con- 
cerning a  matter  of  mutual  interest  in  controversy  between  them, 
the  answer  given  is  conclusively  taken  as  true,  against  the  party 
referring.^  This  subject  will  hereafter  be  more  fully  considered, 
under  its  appropriate  title .^ 

§  28.  Conclusive  presumptions  of  law  are  also  made  in  respect 
to  infajUa  and  married  women.  Thus,  an  infant  under  the  age 
of  seven  years  is  conclusively  presumed  to  be  incapable  of  com- 
mitting any  felony,  for  want  of  discretion ;  ^  and  under  fourteen, 
a  male  infant  is  presumed  incapable  of  committing  a  rape.^  A 
female  under  the  age  of  ten  years  is  presumed  incapable  of  con- 
senting to  sexual  intercourse.^  ■  "Where  the  husband  and, wife 
cohabited  together,  as  such,  and  no  impotency  is  proved,  the 
issue  is  conclusively  preamned  to  be  legitimate,  thougli  tlie  wife  is 
proved  to  have  betm  at  the  same  time  guilty  of  infidelity."    And 

'  Taunf;  v.  Wright,   1   Ctimpb.   139 ;  °  SiramonB  i>.  Bradford,  15  Man.  tj2. 

"WilBOiif.  Turner,  1  Taunt.  898.    Botifa  «  Lloyd  u.  Will.in,  1  Eap.  178;  DelCB- 

dced  IE  admitlcd  in  pleading,  there  must  line  ti.  Greenland,  1  Bay.  468;  Wliliiuiu 

ttlU  be  proof  of  its  identity.    Jolinaon  e.  u.  Innee,  I  Campb.  S64 ;  Burt  v.  Palmer,  6 

CottLnghum,  1  Armat.  Macartn.  &.  Ogle,  Eep.  145. 

R.  11.  '  See  I'n/m,  §  IGQ  to  212. 

*  Cox  V.  Pnrry,  1  T.  H.  4G4;  'WBtkin*  «  4  Bl.  Comm.  23.    [See  B  Greenl.  Et, 

r.  Towera,  2  T.  R.  276;  GriffllliB  b.  Wil-  (4lh  ed.)  p.  4.1 

Dams,  1  T.  H.  710.     [See  in/ra,  g  20a.]  "  1   Hal.   P.    C.   G30;    1    liusaeU    ou 

»  See  in/i-a,  SS  184,  105, 196,  207,  208.  Crimea,  801 ;  Rex  u.  Phillips,  B  C.  &  P. 

'  WatBon  V.   Threlkeld,  2  Esp.   637;  736;   Ilei  u.  Jordan,  0  C.  &  P.  118;  [8 

Monro  u.  De  Chenuint,  4  Campb.  215;  Greenl.  F.v.  (4th  ed.(  §§  4,  216.] 

Robinson  v.  Nolion,  1  Catnpb.  246;  pctt,  '"  1  KusbcU  on  Crimes,  810. 

I  207  u  Cope  V.  Cope,  1  Hood.  A  Rob.  269. 
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if  a  vife  aiA  in  company  vith  her  hasbaud  in  the  commiasion  of 
a  felony,  other  than  treason  or  homicide,  it  is  conduaively  pre- 
muned,  tliat  she  acted  under  his  coercion,  aud  consequently  with- 
out any  guilty  intent.^ 

§  29.  Where  the  auccession  to  estates*  is  conoemed,  the  ques- 
tion, which  of  two  persons  ia  to  be  preaumed  the  Burvivor,  where 
both  perished  in  the  same  calamity,  but  the  circumstances  of  their 
deaths  are  unknown,  has  been  considered  in  the  Boman  law,  and 
IB  several  other  codea ;  but  in  the  common  law,  no  rule  on  the 
■object  has  been  laid  down.  By  the  Roman  law,  if  it  were  the 
case  of  a  father  and  son,  perishing  together  in  the  same  shipwreck 
or  battle,  and  the  son  was  under  the  age  of  puberty,  it  was  pre- 
sumed that  he  died  first,  but  if  above  that  age,  that  he  was  the 
Burviror;  upon  the  principle,  that  in  the  former  case  the  elder 
is  generally  the  more  robust,  and  in  the  latter,  the  younger.^ 
The  French  code  has  regard  to  the  ages  of  fifteen  and  sixty; 
presuming  that  of  those  under  the  former  age  the  eld^  aurrived ; 
and  that  of  those  above  the  latter  age  the  youngest  survived.  If 
the  parties  were  between  those  ages,  but  of  difierent  sexes,  the 
male  ia  presumed  to  have  survived ;  if  they  were  of  tiie  same  aez, 
the  presumption  is  in  favor  of  the  survivorship  of  the  younger, 
as  opening  the  succession  in  the  order  of  nature.^  The  some 
rules  were  in  force  in  the  territory  of  Orleans  at  the  time  of  its 
cession  to-  the  United  Statea,  and  have  aince  been  uicorporat«d 
into  the  code  of  Iiouisiana.* 


2T6 ;  Morris  v.  Davics,  S  C.  ft  P.  216 ;  St.  exceptions  for  the  benefit  of  mottiert,  pa- 

GeOTge  r.  St  MargaKt,  1  Salk.  123;  Ban-  tram,  and  beneflciarieB. 
biuy  Peeraae  case,  2   Selw.  N.   V.   (b/         »  Code  Civil,  §§  720,  721,  722;  Dnnm- 

WhestoD),  &&8;  1  8<in.  and  Stu.  I&3,  t.  toD,  Coun  de  Droit  Fran^ais,  torn,  G,  pp, 

c;   Rex  o.  Luffe,  8  Eut.  193..   But  if  8<J,  42,  48,  48,  67,  09;  Rogroo,  Code  Civil 

tliey  lived  apart,  (hough  within  such  diB-  Eipli.  411,  412  i    Toullier,   Droit   Civil 

taace  as  aBbrded  an  twortunity  fur  inter-  Fran^aia,  torn.  4,  pp.  70,  72,  78.    By  the 

coarse,  the  presumption  of  le^limaoy  of  Maliometan  Law  of  India,  vfliea  relativei 

the  isiae  may  lie  rebutted.     Moma  r.  thus  perish  together,  "it  is   to  be  pre- 

Davis,  0  C.  &  Fin.  16S.    Kon-uccess  is  not  sumed,  that  they  all  died  at  tlie  same 

Bresnnicd   from  the  lact,   tliat  the  wife  moment ;  and  the  property  of  each  ehall 

tired  in  adultery  with  anollier ;  it  must  be  pass  to  his  liviag  heirs,  without  any  por- 

rved   aliunde.    B^na  u.  Mansfield,  1  tian  of  it  vesting  in  lits  companions  in 

i  Dav.  7 ;   [Ilenjmeaway  v,  Towner,  misfortimo."     See  BaiUie's  Moobummu- 

1  Allen,  209;  Phillips  o.  Allen,  !g  AUen,  dan  Law  of  Inheritance,  172.     Sash  also 

468;  Doherty  v.  Clark,  8  Allen,  151.1  was  tlie  rule  of  the  andent  Danish  I*w, 

'  4  Bl.  Comm.  28,  29;  Anon.  2  East,  "Filiua  in  comnjunione  cum  patre  et  — 


P.  C.  6S9 ;  notl,  vol.  3,  §§"8,  4,  7.  tre  denatus,  pro  non  nato  habetur."    An- 

'  DiR.  lib.  34,  dL  C;  Dc  rebus  dubiis,  cher.  Lei  Cimbrica,  lib.  1,  c.  9,  p.  21. 
I.  9,  5§  1,  8;  Ibid.  1.  16,  23,  2E;  Menochl-         ♦  Civil  Code  of  Louisiana,  art.  980-988  j 

US  de  Prwstttnpt.  lib.  1,  Qufflst.  x.  n.  8,  9.  Digest  of  the  Civil  Lata  of  the  Teiritorr 

This  rule,  however  was  lutgect  to  some  of  Orleans,  art  W-68 
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§  80.  This  qjt3Htion  lirst  arose,  in  common-lav  courts,  opon 
a  motion  for  a  Tnandamus,  in  the  case  of  General  Stanwiz,  Tho 
perished,  together  iritii  his  second  wife,  and  bis  daughter  by 
a  former  marriage,  on  the  passage  from  Dublin  to  England ;  the 
TBSsel  in  Tbich  they  suled  having  nerer  been  heard  from.  Here- 
upon his  nephew  applied  for  letters  of  administration,  aa  next 
of  kin ;  ^niich  was  resisted  b;  liie  maternal  uncle  of  the  dau^ter, 
who  claimed  tiie  efibcts  upon  the  presumption  of  ttie  Roman  law, 
that  she  was  the  survivor.  But  this  point  was  not  decided,  tho 
court  decreeing  for  the  nephew  upon  another  ground ;  namely, 
that  the  question  could  properly  be  raised  only  upon  the  statute 
of  distributions,  and  not  upon  an  application  for  administration 
by  one  clearly  entitled  to  administer  by  consanguinity.'  The 
point  was  afterwards  raised  in  chancery,  where  the  case  was,  that 
the  father  had  beqaeathed  legacies  to  such  of  his  children  as 
should  be  living  at  the  time  of  his  death ;  and  be  having  perished, 
tt^ether  with  one  of  the  legatees,  by  tho  foundering  of  a  vessel 
on  a  voyage  from  India  to  England,  the  question  was,  whether  the 
legacy  was  lapsed  by  the  death  of  the  son  in  the  lifetime  of  the 
&ther.  The  Master  of  the  Bolls  refused  to  decide  the  question 
by  presumption,  and  directed  an  issue,  to  try  the  fact  by  a  jury.' 
But  the  Prerogative  Court  adopt  the  presumption,  that  both 
perished  together,  and  that  therefore  neilher  could  transmit  rights 
to  the  other.*  In  the  absence  of  all  evidence  of  ih6  particular 
drcumstances  of  the  calamity,  probi^ly  this  nde  will  be  found 

'  Res  B.  Dr.  Hay,  1 W.  Bl.  640.    The  stso  raised,  but  not  digpoied  of,  in  Mtehr- 

mntter  was  aitcrwonla  compromised,  upon  ing  v.  Mitchell,  1  Barb,  Cli-  It.  261.    The 

the  recommendRtioii  of  iJord  MntuSeld,  su^ect  of  presumed  BUrriTorship  Is  fallj 

who  Mill  be  knew  of  no  iegtl  principle  on  treated  by  Mr.  Burge,  in  hil  ComiQontii- 

whieh  ho  could  decide  it.     See  2  Phillim.  ries  on  Colotiiiil  and  Foreipi  Laws,  vol.  i, 

2S8,  in  note ;  Fcame's  Posth,  Works,  B8.  p.  H-29,    In  Cbancory  it  bw  recently 

'  Mmon  1'.  MasoQ,  1  Meriv.  SOS.  been  held,  that  a,  prceumption  or  priority 

*  Wright  ii.  Netberwood,  2  Salic.  G93,  of  deatli  might  be  raised  from  the  compar- 

note  (a)  by  Erans;   more  fully  reported  ative  age,  health,  snd  strength  of  the  piir- 

under  tlie  naine  of  Wright  v.  Sanuuda,  2  ties ;  and,  therefore,  where  two  brothera 

Phillim.  266-'iTT,  note  (c)  ;  Taylor  r.  Dip-  perished  by  shipwreck,  the  circumslancea 

lock,  2  Pliillim.  261,  278,  230;  Selwyn%  l«ing  whoUy  unknown,  the  elder  beinR 

case,  3  llagg.  Ecd.  R.  T4S.    In  the  goods  the  master,  and  the  younger  the  second 

of  Murray,  I  Curt.  696 ;  Satterthwaite  v.  mate  of  the  ship,  it  was  presumed  ttiat  the 

Powell,  1  Curt.  T0&.     See  also  2  Kent's  latter  died  Srst.    SiUick  v.  Booth,  1  Y.  & 

Coram.  435,  480J4th  ed.),  iio'e  (li).     In  C.  New   Caa.   117.     [In   Underwood  ». 

the  brief  note  of  ColTin  v.  It.  SI.  J'rotiira-  Wing,  81  Kng,  Law  &  Eq.  208.  where  • , 

lor-Gen.,  I  Hagg.  Eccl.  B,  82,  where  the  hustend,  wife,  and  children  were  swept 

husband,  wife,  and  infant  child  (If  any)  from  the  deck  of  a  vessel  by  the  Mune 

ferished  togctlier,  the  court  seem  Co  have  ware,  and  went  down  together,  it  was  held    ' 

eld,  that  the  pn'md  jVt's  presumption  of  that,  in  the  absence  of  evidence,  the  court 

law  was  Iliat  the  husband  survived.    But  would  not  presume  that  llie  husband  tor 

tha  point  wai  not  much  moved.    It  wu  vived  the  wifb.] 
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Ae  iiafest  and  most  oonTenient ;  ^  but  if  any  circumstances  of  the 
deatii  of  either  party  can  be  proved,  there  can  be  no  tncoayenietice 
in  snbmittdiig  the  queation  to  a  jury,  to  Those  proriQoe  it  peoo- 
liarly  belongs. 

§  31.  OonclusiTe  presumptions  of  lav  are  not  unknown  to  tlie 
lam  of  nationt.  Thus,  if  a  neutral  veasel  be  found  carrying  de- 
spatches of  the  enemy  between  different  parts  of  tlid  enemy's 
domioions,  their  effect  is  presimied  to  be  hostile.'  The  epoHatvm 
of  pt^terB,  by  the  captured  party,  has  been  regarded,  in  all  the 
States  of  Continental  Surope,  as  conclasire  proof  of  guilt ;  but  in 
England  and  America,  it  is  open  to  explanation,  unless  the  cause 
labors  under  heavy  suspicions,  or  there  is  a  vehement  presumption 
of  bad  faith  or  gross  prevarication.* 

§  32.  In  tbese  cases  of  conclusive  presumption,  the  rule  of  lav 
merely  attaches  itself  to  the  circumstances,  when  proved;  it  is 
not  deduced  £rom  tiiem.  It  is  not  a  rule  of  inference  from  testi- 
mony ;  but  a  rule  of  protectiou,  as  expedient,  and  for  the  general 
good.  It  does  not,  for  example,  assume  that  all  landlords  have 
good  titles ;  but  that  it  will  be  a  public  and  general  inconvenience 
to  suffer  tenants  to  dispute  them.  Neither  does  it  assume,  that 
all  averments  and  recitals  in  deeds  and  records  are  true ;  but, 
tliat  it  will  be  mischievous,  if  parties  are  permitted  to  deny  them. 
It  does  not  assume  that  all  simple  contract  debts,  of  six  years* 
standing,  are  paid,  nor  that  every  man,  quietly  occupying  land 
twenty  years  as  his  own,  has  a  valid  title  by  grant ;  but  it  deems 
it  expedient  that  .claims,  opposed  by  such  evidence  as  the  lapse 
of  those  periods  affords,  should  not  be  countenanced,  and  that 
society  is  more  benefited  by  a  refusal  to  entertain  such  claims, 
than  by  suffering  them  t«  be  made  good  by  proof.  In  fine,  it 
does  not  assume  the  impossibility  of  things  which  are  possible ; 
on  the  contrary,  it  is  founded,  not  only  on  the  possibility  of  their 
existence,  but  on  their  occasional  occurrence ;  and  it  is  against 

1  It  wu  BO  held  in  Co^e  v.  Leach,  B    on  evidence,  and  if  the  evidence  doei  not 

1  Bwb.  (._. 
WU1^  Flirt  II.  SI, 

mT«,8U.L.Cu.l83,itisheldt}iUthere  is  on   I 

k  no  prelum ption  of  law  arieing  from  ags  tive.] 

or  aex  u  to  Burrivorahlp  among  penona         *  Tlie  Atalanta,  6  Hob.  Adm.  440. 

vbcw  dwth  i«  occaaioned  by  one  and  Uie         ■  The  Hzarro,  2  WbeaL  227,  241,  24% 

Mine  caiue ;  nor  anj  preBUKiption  of  law  note  (e] ;  The  Hunter,  1  Djda.  Adm.  180 

Ibat  all  died  at  the  'same  time :   but  the  480. 

queation  ia  one  of  filct  dependinj;  wholly 
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ttie  miBcIiiefe  of  their  occurreDoe,  that  it  interposes  its  protecting 
prohibition.' 

§  S3.  The  SECOND  class  of  presumptions  of  law,  answering  to 
tiie  pr<s9umptionei  jwrit  of  the  Roman  law,  which  may  always  he 
overcome  by  opposing  proof,^  consists  of  those  termed  ditputaiU 
pretumptiona.  These,  as  well  as  t^e  former,  are  the  result  of  the 
general  experience  of  a  connection  between  certain  facta,  or 
things,  the  one  being  usually  found  te  be  the  companion,  or  the 
effect  of  the  other.  The  connection,  however,  in  this  class,  is  not 
ao  intimate,  nor  bo  nearly  universal,  aa  to  render  it  expedient, 
that  it  should  bo  absolutely  and  imperatively  presumed  to  exist 
in  every  case,  all  evidence  to  the  contrary  being  rejected ;  but  yet 
it  is  80  general,  and  so  nearly  universal,  tliat  the  law  itself,  with- 
out the  iud  of  a  jury,  infers  the  one  fact  from  the  proved  existence 
of  the  other,  in  the  absence  of  all  opposing  evidence.  In  this 
mode,  the  law  defines  the  nature  and  amount  of  the  evidence, 
which  it  deems  sufficient  te  establish  a  primd  facie  case,  and  to 
throw  the  burden  of  proof  on  the  other  party ;  and  if  no  opposing 
evidence  is  offered,  the  jury  are  bound  to  find  in  &vor  of  the 
presumption.  A  contrary  verdict  would  be  liable  to  be  set  aside, 
as  being  against  evidence. 

§  34.  The  rules  in  this  class  of  presumptionB,  as  in  the  former, 
have  been  adopted  by  common  consent,  from  motives  of  public 
policy,  and  for  the  promotion  of  the  general  good ;  yet  not,  as  in 
the  former  class,  forbidding  all  further  evidence ;  but  only  ex- 
cusing or  dispensing  with  it,  till  some  proof  is  given  on  the  other 
side  to  rebut  tlie  prcBumption  thus  raised.  Thus,  as  men  do  not 
generally  violate  the  penal  code,  the  law  presumes  every  man 
innocent;  but  some  men  do  transgress  it,  and  therefore  evidence 
is  received  to  repel  this  presumption.  This  legal  presumption 
of  innocence  is  to  be  regarded  by  the  jury,  in  every  case,  as 
matter  of  evidence,  to  tlie  benefit  of  whicli  the  party  is  entitled. 
And  where  a  criminal  charge  is  to  bo  proved  by  circumstantial 
evidence,  the  proof  ought  to  be  not  only  consistent  with  the 
prisoner's  guilt,  but  inconsistent  with  any  other  rational  con- 
clusion.' Ou  the  other  hand,  as  men  seldom  do  unlawful  acts 
with  innocent  intentions,  the  law  presumes  every  act,  in  itself 
unlawful,  to  have  been  criminally  intended,  until  the  contrary 
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appears.  Thus,  on  a  charge  of  murder,  malice  la  presumed  from. 
liie  feet  of  killing,  unaccompanied  with  circumstances  of  extonufr* 
tion ;  and  the  burden  of  disproving  the  malice  ia  thrown  upon 
the  accused.*  The  same  presumption  arises  in  civil  actions, 
There  the  act  complained  of  was  unlawful.^  So,  also,  as  men 
generally  own  the  personal  property  they  possess,  proof  of  pos- 

1  Focler's   Crown  Law,  25Gj   Rex  v.  AeaOHij  diacuBeed  by  ui  in  State  d.  Mc- 

FmingtoD.  Rum.  &B^.  207.     Thia  point  Donnell,  32  Vt.  Rep.  401,  inncaseof  horn- 

waare^xamiitedanddiiciuwd.  with  great  idde  by  mutual  combat;  and.  iiltbough 

■bility  and  ra*earch,  in   York's  cafc,  U  notuillcd  to  deddc  the  very  point  involved 

Het.  98,  In  which  a  majority  of  the  [earned  in  York's  case,  sn/irn,  itq  (certainly  Ibmied 

judges  aJBrmed  the  niie  as  «tated  in  the  a  very  decided  ojniuoD  in  favor  of  tlie 

text     Wilde,  J.,  however,  strongly  dis-  rien-e  embraced  in  the  very  able  diMent* 

tented;  mainUining,  with  great  force  of  ing  opinion  of  Mr.  Justice  Wilde.]     See 

ntatm,  th«t  the  rule  wai  founded  in  a  infia,  §  81  b.] 

•tate  of  (ouiety  no  longer  exiatitig;  that  it  'In  Brom^e  v.  Proser,  4  B.  &  C,  247, 

was  inconait  lent  with  aettJed  principles  of  266,  260,  which  waa  an  action  for  words 

crimiDal  law ;   and  tliat  it  waa  not  aup-  apoken  of  the  pLaintifSi,  in  their  busineas 

ported  b;  the  weight  of  authority.    He  and  Inide  of  Inuikera,  the  law  of  implied 

waa  of  opinion  that  the  following  condu-  or  legal  malice,  as  diadoguiahed  from  mat 

skin*  were  maintidned  on  aoond  princmles  ice  in  faut,  waa  clearly  expounded  by  Mr. 

of  law  and  manifeat  juctice:    1.    That  Justice  Bayley,  in  the  following  terma: 

when  the  facta  and  circumatanuea  accom-  "  Malice,    m    the    common    acceptation, 

panying  a  homicide  are  given  in  evidence,  means  ill-will  against  a  peraon,  but  in  ita 

the  question  whether  the  crime  is  murder  legal  sense,  it  means  a  wrongfHil  act,  done 

or  maaalaughler  is  to  be  decided  upon  the  intentionally  wiiliout  juat  cause  or  eiouse. . 

eridenoe,  and  not  upon  any  preanmption  If  I  give  a  perf^t  stranger  a  blow  likely 

from  the  mere  act  of  killing.    2.  That  if  to  produce  death,  I  do  it  of  malice,  because 

there  be  any  auch  preaumption,  it  ia  a  pre-  I  do  it  intentionally  and  without  just  cause 

■nmption  of  bet;  and  if  the  evidence  leads  or  excuse.     If  I  maim   cattle,  wilhoat 

to  a  reasonable  doubt  whether  Uie  pre-  knowing  whose  they  are,  if  I  poison  a 

snmptioii  be  well  fbunded,  that  doubt  will  fishery,  without  knowing  the  owner,  I  do 

avail  in  &Tor  of  the  prisoner.    8.   That  it  of  malice,  because  it  la  a  wrongful  act, 

the  burden  of  proof,  in  every  criminal  and  done  intentionallj.    If  I  am  arraigned 

caae,  ii  on  the  government,  to  prove  all  of  (felony,  and  wilfully  stand  muto,  I  am 

the  material  Btlegationa  in  the  indictment ;  laid  to  do  it  of  malice,  because  it  ia  iuten- 

and  if,  on  the  whole  evidence,  the  jury  tionai  and  without  just  cause  or  excuse. 

have  a  reasonable  doubt  whether  the  de-  Russell  on  Crimes,  614,  a.  1.    And  if  I 

fendant  is  gnil^  of  the  crime  charged,  traduce  a  man,  whether  I  know  him  or 

tbej  are  bound  to  acquit  him.     [In  Com-  not,  and  whether  I  intend  to  do  him  an 

monwealth  n.  Hawkins,  G  Gray,  465,  Chief  ii^ury  or  not,  I  apprehend  the  law  conaid- 

Jnslice  Shaw  said,  that  the  doctrine  of  enitudoneofnulice.becauseitiswron^ 

York's  caie  is,  that  where  the  killing  ia  ful  and  intentional.    It  equally  works  on 

proved  to  bare  been  commitied  by  the  injury,  whether  I  meant  to  produce  an  in- 

dcftndant,  and  noliung  fai-Oier  is  nhrmm,  the  jury  or  not,  and  if  I  had  no  legal  excuse 

pceaonption  of  law  is  tliat  it  was  malicioua  ibr  the  alander,  why  is  he  not  to  have  a 

and  an  act  of  murder ;  and  that  it  waa  in-  remedy  againat  me  for  tbo  injury  it  pro. 

BH>l>cabIe  to  a  case  where  the  circumslan-  ducea  1    And  I  apprehend  the  law  rccog- 

oca  attending  the   homicide  were   fully  nizes  the  disOnction  between  theso  two 

iltown  by  the  evidence  ;   that  in  auch  a  descriptions  of  malice,  malice  in  fact,  atld 

ease,  the  homicide  being  conceded  and  no  malice  In  law,  in  actions  of  slander.    In 

futcuse  or  justification  being  shown,  it  was  an  ordinary  action  fbr  words,  itia  sufficient 

eiiber  mnnler  or  manslaughter;  and  that  to  charge,  that  the  defendant  spoke  them 

the  jury  upon  oU  the  circumstances  must  &lsely ;   it  is  not  necessmy  to  state  that 

besatisfled  beyond  a  reasonable  doubt  that  they  were  apoken  maliciously.    This  is  so 

it  waa  done  with  malice  before  they  could  laid  down  in  Stylea,  892,  and  waa  adjudged 

ind  the  defendant  gnllW  of  murder.    This  upon  error  in  Mercer  b.  Sparks,  Owea, 

would  appear  to   quaUff  materially  the  61  j   Noy,  S6.    The  olOecIion  there  wql. 

Tide  in  York's  caae  aa  it  baa  hereiolbre  that  the  words  were  not  charged  to  htfv9 

baea undetttood.    [•ThisqueatiDnit inci-  baan  apoken  maiidously,  but  the  court 
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session  is  presumpfiTe  proof  of  oumwthip,^  But  possessioa  of 
the  fruits  of  crime  receutly  after  its  commission,  is  primd  facie 
evidence  oi  guilty  poiieaaion ;  and  if  unexplained  either  by  direct 
evidence,  or  by  the  attending  circumstaDces,  or  by  the  character 
and  habits  of  life  of  the  possesBor,  or  otherwise,  it  is  taken  aa 
conclusiTe.'  This  rule  of  presumption  is  not  confined  to  the  case 
of  theft,  but  is  applied  to  all  cases  of  crime,  eveu  the  highest  and 
most  penal.  Thus,  upon  an  indictment  for  arson,  proof  that 
property  which  waa  in  the  house  at  the  time  it  was  burnt,  was 
soon  afterwards  found  in  the  possession  of  the  prisoner,  was  held 
to  raise  a  probable  presumption,  that  he  was  present,  and  con- 
cerned in  the  offence.'  The  like  presumption  is  raised  in  the 
case  of  murder,  accompanied  by  robbery;^  and  in  the  case  of  the 
possession  of  an  unusual  quantity  of  comiterfeit  money.' 

§  35.  This  presumption  of  innocence  is  so  strong,  that  even  where 
the  guilt  can  be  estahlished  only  by  proving  a  negative,  that  nega- 
tive must,  in  most  cases,  be  proved  by  the  party  alleging  the 
guilt ;  thoi^h  tlie  general  rule  of  law  devolves  the  burden  of  proof 
on  the  party  holding  the  affirmative.  Thus,  where  the  plaintiff 
complained  that  the  defendants,  who  had  chartered  his  ship,  had 
put  on  board  an  article  higldy  inflammable  and  dangerous,  without 
giving  notico  of  its  nature  to  the  master,  or  others  in  charge  of  tiie 

snsworcd  that  the  worfg  were  themselYM         '  [Annory  v.  Pelimiirie,  1  Sba.  605; 

tUBlicious  and  Blandennu,  and  Uiereibre  Haeee  d.  8cott,eCiith.  160;  Fishu.  Sknl^ 

the  judtrmeaC  was  afOnned.    But  !□  ac-  21  Barb.  838 ;  Milky  c,  Butta,  85  Mune, 

dona  for  giich  aliinder  ai  is  priaii  fade  189 ;  Liuacott  v.  Trssi,  lb.  IGOJ 

escuBoble  on  account  of  the  caiue  of  apeak-         "  Rex  u, ,2C.  &  P.  869;  Begina 

ing  or  writing  it,  aain  the  caseofterranta'  d.  Coote,  1  Amut.  Hacartn.  6.  Ogle,  B. 

characten,  confidential  advice,  or  commn.  887 ;  Tha  Stale  u.  Adama,  1  HafD.  463 ; 

nication  to  perauna  nho  aalc  it,  or  have  a  Willa   on   CirCDioBtiuitiBl   ErideDce,  67. 

right  to  expect  it,  nutUce  in  bet  muat  be  Where  the  things  stolen  are  auch  aa  do 

proved  by  the  plaintifr;  and  in  Edrooixtion  not  paaa  ttara  hand  to  hand  {e.  g.  the  end* 

V.  StevenJtoD,  Bull.  N.  P.  S,  Lord  JIanafleld  of  unflniahed  woollen  clothea),  their  being 

take*  the  diidnctliHi  betKeen  these  and  found   In  the  pritioner'a  posBcaaloii,  two 

ordinary  adjona  of  slander."  jnontha  after  they  were  slolen,  is  aufficienl 

[In  Commonwealth  v.  WnJden,  8  Cuab.  to  cali  fur  an  explanation  from  him  how 

569,  6C1,  which  waa  an  indictment  under  he  came  by  them,  and  to  be  conaldered  br 

aataiute,  for  maUciouBmiacbJef  in  wilfully  the  jury.    Rei  n.  Partridge,  7  C.  &P.  551. 

Bud  molidouilg  itguring  a  certain  animal,  Fuctum  pmaumitnr  conmilBSum  ah  illo, 

by  ahooting,  the  court  below  ruled  that  penes  quem  rea  lUrata  inventa  flierit,  adao 

"maliciously"  meant  "the  wilf\llly  doing  ut  ai  non  docueiit  a  quo  rem  habuerit, 

of B]iyactprohih!tedbylBW,andfor«hich  JTUtfe,  ex  ilk  inventione,  potent  subjlci 

the  defendant  liad  no  lawfiil  excuse."   The  tormenUi,    Mascaid.  De  Probat.  vol.  2, 

Supreme  Court  held  the  inatructions  erro-  Cond.  884  ;  Menoch.  De  Pneaumpt  Lir. 

neous,  and  decided  that  to  make  the  act  6,  Pisaumpt.  81.    [Setpott,  roL  i,  iS  81, 

"  miLltcioualy "  done,  the  jury  must  t>e  S2,  S8.] 

aatisSed  tliat  it  waa  dor«  cltlier  out  of  a         ■  Rickman'a  caae,  2  East,  F.  C.  1036. 
apiritof  wantoncrueltyorwickedrevenge.         '  Wllta  on  CirctmiaL  Evid.  72. 
See  4  Bl.  Conm.  244 ;  Jacob'*  Lan  DIo.         *  Bex  c.  Fuller  et  aL,  Riibb.  &  Rf.  808. 
by  Tomlln,  tit.  "Mlachief,  Malicioui."] 
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ahip,  whereby  the  Teasel  was  burnt ;  he  was  held  bound  to  prove 
this  negative  averment.*  lu  some  cases,  the  presumption  of 
innocence  has  been  deemed  sufficiently  strong  to  overthrow  the 
presmnption  of  life.  Thus,  where  a  woman,  twelve  months  after 
her  husbuicl  was  last  heard  of,  married  a  second  husband,  by 
whom  she  had  children ;  it  was  held,  that  the  Sessions,  in  a  ques- 
tion upon  thmr  settlement,  rightly  presumed  that  the  hrst  husband 
was  dead  at  the  time  of  the  second  marriage.^ 

§  36.  An  exception  to  this  rule,  respecting  Uie  presumption  of 
innocence,  is  admitted  in  the  case  of  a  libel.  For  where  a  libel  is 
sold  in  a  boofeseller'B  shop,  by  his  servant,  in  the  ordinary  course 
of  his  employment,  this  is  evidence  of  a  guilty  publication  by  the 
master ;  though,  in  general,  an  authority  to  commit  a  breach  of 
the  law  is  not  to  bo  presumed.  This  exception  is  founded  upon 
public  policy,  lest  irresponsible  persons  should  be  put  forward,  and 
the  principal  and  real  offender  should  escape.  Whether  such  evi- 
dence is  conclusive  against  the  master,  or  not,  tlie  books  are  not 
perfectly  agreed ;  but  it  seems  conceded,  that  the  want  of  privity 
in  fact  by  the  master  is  not  sufficient  to  excuse  him ;  and  that  the 
presumption  of  his  guilt  is  so  strong  as  to  fall  but  little  short  of 
conclusive  evidence.^  Proof  that  the  libel  was  sold  in  violation  of 
express  orders  from  the  master  would  clearly  take  the  case  out 
of  this  exception,  by  showing  that  it  was  not  sold  in  the  ordinary 
course  of  the  servant's  duty.  The  same  law  is  applied  to  the  pub- 
lishera  of  newspapers.*  [  *  We  apprehend,  that,  at  the  present  day, 
the  rale  is  pretty  generally  recognized,  that  the  acts  of  the  servant 
will  always  bind  the  master,  if  peribrmed,  in  the  luiguage  of  the 
learned  author,  "  in  the  ordinary  course  of  the  servant's  duty." 
And  that  this  rule  applies,  without  regard  to  the  motive  of  the 
servant,  or  tlie  actual  privity  of  the  master ;  and  that  even  where 

1  WiOiama  tr.  G.  Ind.  Co.  8  Eut,  192 ;  Dieman'i  I.uid,  ttearing  date  oolj  Iwen^- 

BdIL  N.  F.  298.     So,  of  allegatioiu  that  a  five  davs  prior  to  the  Becoad  mairiaoe,  it 

pntT  had  not  taken  the  Bacnunent;  Sex  wh  held,  that  tho  Seasiona  did  riuht  in 

V.  Havkini,  10  £a«t,  211 :  bad  not  com.  presuming  that  tlie  first  wife  naa  living 

{ikd   with   Ihe   act  of  nniformitv,  &c. ;  at  the  time  of  the  second  marriage.    Rex 

FoireU  B.  Millbuni,  8  Willa.  865, 866 :  that  v.  Hwhonie,  2  Ad.  &  El.  540. 
good!  vers  -Jot  legally  imported ;  SiEtonj         ■  Bex  v.  Gutch,  1  M.  &  M.  4S3 ;  Hani. 

B.  Dixon,  6  B.  &  C.  768:  tkat  a  theatre  ing  v.  Greening,  8  Taunt.  42;  Rex  d.  Ai- 

was  not  duly  licensed ;  Bodnrell  c.  Badge,  mon,  Q  Burr.  2688 :  Hex  u.  Walter,  3  Egp. 

1  C.  ft  P.  2-JO.  21 ;   1  Bubs,  on  Crimea.  841  {3d  ed.  a. 

>  Bex  D.  Twyning,  2  B.  &  Aid.  88fi.  251) ;  Fh.  &  Am.  oa  Bvid.  4Q6;  1  FML 

But  in  another  mae,  ffbere,  in  a  qtieB&u  Erid.  446. 

Qpn  the  deriratire  Bettlemeut  a[  the  teo-         *  1  Ruat.  on  Crimes,  841 ;  Bex  u.  Nutt, 

end  irife,  it  was  prored  that  a  letter  had  Boll.  N.  P.  6  [3d  ed.  p.  2&lj ;  Southirick 

bem  written  from  the  flnt  wife  from  Tan  v.  Steretu,  10  John*.  US. 
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tlie  serrant  acta  maliciouslj  and  in  express  diaregard  of  the  maatei  'a 
instructioDa,  if  he  act  Tithin  tihe  scope  of  his  employmeot,  and  in 
the  performance  of  his  master's  business,  the  nmxim,  re^ondeat 
tuperwr,  applies.^] 

§  87.  Tlie  presumptioii  of  innocence  may  be  OTerthrown,  and  a 
pretumption  of  guilt  be  raised  by  the  misconduct  of  the  party,  iu 
auppreasing  or  datroyvag  eoidmce  which  he  ought  to  produce,  or  to 
Thich  the  other  party  is  entitled.  Thua,  the  spoliation  of  papers, 
material  to  show  the  neutral  character  of  a  vessel,  furnishes  a 
strong  presumption,  in  odium  tpoliatoria,  against  the  ship's  neu- 
trality .^  A  similar  presumption  is  raised  agiunst  a  party  who  has 
obtained  possession  of  papers  from  a  witness,  after  tlie  service  of 
gubpoena  duces  tecam  upon  the  latter  for  their  production,  which  is 
withheld.^  The  general  rule  is,  omnia  pnEBwnwniur  eontra  ^lia- 
torem*  His  conduct  is  attributed  to  his  supposed  knowledge  that 
the  truth  would  have  operated  against  him.  Thus,  if  some  of  ft 
series  of  dooumeuts  of  title  are  suppressed  by  the  party  admitting 
them  to  be  iu  his  possession,  this  is  evidence  that  the  documents 
withheld  afford  inferences  unfaTorable  to  the  title  of  that  party.' 
Thus,  also,  where  the  finder  of  a  lost  jewel  would  not  produce  it, 
it  was  presumed  against  him  that  it  was  of  the  highest  value  of  its 
kind.^  But  if  the  defendant  has  been  guilty  of  no  fraud,  or 
improper  conduct,  and  the  only  evidence  against  him  is  of  the 
delivery  to  him  of  the  plaintiff's  goods,  of  unknown  quality, 
the  presumption  is,  that  they  were  goods  of  the  cheapest  quality.' 
The  fabrication  of  evidence,  however,  does  not  of  itself  furnish  uiy 

>  [  •  See  Redfleld  on  lUilwaja,  §  187,  would  hftTe  been  nnbTomble.  Soovill 
ud  the  aumerou*  tmi»  cited  utd  com-    v.  Baldwin,  27  Coon.  316.| 

mcDied  on.l  *  2  Potli,  OH.  (by  Ewn*)  202;  Dal- 

»  The  Huntor,  1  Dod«.  480 ;  The  Pi-  Hon  v.  CoaUworth,  1  P.  Wdu.  781 ;  Cow- 

axta,  2  Wh«at  227 ;  1  Kent,  Comm.  167  ;  per  v.  Earl  Cowpor,  2  P.  Wma.  720,  74&- 

npra,  %  31.  762 ;  Sex  v.  Arundel,  Hob.  109,  explained 

>  Leedt  v.  Cook,  4  Ewp.  256 ;  Kector  v.  in  2  P.  Wma.  746,  749 ;  D.  of  NewcaBlls 
Hector,  S  Oilm.  105.  But  a  retnaai  to  v.  EinderiT,  8  Vea.  868,  S76 ;  Annesle;  v. 
prointye  boaiu  and  papen  nnder  a  notice,  E.  of  AnKlcsea,  IT  Howeli'a  St.  Tr.  1430. 
though  it  laji  a  tbundation  for  the  intra-  See  al«n  Sir  Samuel  l{oDiill^''B  arKument 
ductioD  of  leeondary  evidence  of  their  in  Lord  Melville's  case,  29  Howe's  St 
oonlents,  fau  been  held  to  nflbrd  no  evi-  Tr.  1164,  1196;  Anon.  1  Ld.  Rajm.  731 ; 
dence  at  the  ftct  tought  to  be  proved  bj  Broom's  Legal  Maxims,  p.  425.  la  Bar- 
them ;  luch,  for  exBm[rie,  as  the  eiisteoce  kar  t.-.  Hay,  2  Buas.  73,  tlie  Loid  Clianc^ 
of  adeedof  conveTancefiom  onemeroui-  lor  thought  that  this  rule  had  in  aoma 
tile  partner  to  another.  Hanton  v.  Eiu-  caaei  been  prested  a  little  too  tai,  Se« 
tace,  2  Howard,  S.  C.  Rep.  688.  [The  alto  Harwood  v.  Goodright,  Cowp.  Sa 
omission  of  a  par^  to  call  a  witneas,  who  [See  potl,  vol.  S,  §  84,} 

might  eqnallr  have  been  called  by  the  '  James  v.  Bion,  2  Sim.  &  Sta.  600. 
other  party,  i*  no  gronnd  for  a  pieiump-  '  Armory  b.  nclamirie,  1  Stra.  505. 
tlou  that   Uie  teatimony  of  the  witneii         '  Cltmnei  v.  Fezzey,  1  Campb,  A. 
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presumption  of  law  againBt  the  iniioceiice  of  the  party',  but  is  a 
matter  to  be  dealt  vith  by  the  jury.  Innocent  personB,  under  the 
inflnence  of  terror  from  the  danger  of  their  Bitimtion,  have  been 
BometuneB  led  to  the  simulation  of  exculpatory  facts  ;  of  which  sev- 
oral  instances  are  stated  in  tlie  booka.^  Neither  has  tbo  mere 
non-production  of  booka,  upon  notice,  any  other  legal  effect,  than  to 
admit  the  other  party  to  proTO  their  contents  by  parol,  unless 
under  special  circomstanceB.'  [*It  ia  generally  conBidered  that 
vhen  a  party  withholds  a  document  in  his  possession  which  would 
show  the  precise  state  of  the  facts,  tliat  the  other  testimony  should 
be  taken  most  strongly  against  him.^] 

§  38.  Other  presumptions  of  this  class  are  founded  upon  t^e 
experience  of  human  conduct  tn  the  courte  of  trade;  men  being 
usually  vigilant  in  guarding  their  property,  and  prompt  in  assert- 
ing their  rights,  and  orderly  in  conducting  their  aSUrs,  and 
diligent  in  claiming  and  collecting  their  dues.  Thus,  where 
a  bill  of  exchange,  or  an  order  for  the  payment  of  money  or 
delirery  of  goods,  is  found  in  the  hands  of  tlie  drawee,  or  a  promia- 
8ory  note  is  in  the  poaseBaion  of  the  maker,  a  legal  presumption  is 
raised  that  he  has  paid  the  money  due  upon  it,  and  doliTored  the 
goods  ordered.*  A  bank-note  will  be  presumed  to  have  been 
signed  before  it  was  issued,  though  tlie  signature  be  torn  off.  ^  So, 
if  a  deed  is  found  in  the  hands  of  the  grantee,  having  on  its  face 
the  evidence  of  its  regular  execution,  it  will  be  presumed  to  have 
been  delivered  by  the  grantor.'  So  a  receipt  for  the  last  year's  or 
quarter's  rent  is  primd  facie  evidence  of  the  payment  of  all  the 

1  See  a  Iiut.  104 ;  TVHU  on  Clnnunrt.  collected.    See  also  The  State  t>.  Vittoiii, 

Erid.  118.  9  N.  Hunp.  EID ;  Klncaid   i>.   Howe,  10 

'  Cooper  V.  Oibbons,  S  Cwnpb.  BBS.  Masa.  206.     [The  poueuion  of  a  bond  by 

■  ["Attorney-Geneiil  ».  Wtndior,  Si  an  obligor  who  it  a  Bure^  therein,  raiaea 

BOTsn,  679.)  a  legal  preaumpCion  that  the  bond   haa 

*  Qibboo  B.  Feathentonhaagh,  1  Stark,  been  paid.     Carrolt  u.  Bowie,  7  Gill,  S4.] 

B.  32S ;  Egg  V.  Bamett,  8  Esp.  106 ;  Gar-  [  *And  the  party  benefited  by  a  deed  or 

lock  e.  GeoTtner,  7  Wend.  198 ;  AtroTd  ii.  judgment  will  be  presumed  to  aseent  to 

Baker,  9  Wend.  B2S ;  Weidner  D. Schwei-  thetame.   Claweon  v.Eicbbaum.SGranfa 

prt,  9  Berg.  &  R.  886 ;  Shepherd  v.  Cur-  Caaea,  130.] 

fie,  1  Statk.  R.'  454  j  BTcmbrldge  v.  Oi-  '  Murdock  v.  Union  Bank  of  Louia.  2 

bonie,  Id.   874.     The  production,  by  the  Rob.  (Louis.)  B.  112;  Sndthn.Smith,  16 

teintiir,  of  an  I  0  U,  signed  by  the  da-  N.  R.  66. 

tndant,is  tinndj!iciee<ridencet)iBtitwaa  •  Ward  o.  Leivla.iPick. 61B.     [Thi 

^en  by  him  to  the  plaintiff.     Cnrtis  e.  ii  a  legal  preinraptlon,  that  the  propei 

Kchaida,   1   M.   £   G.  46.    And  where  in  the  goodi  is  in  tlie  coniignee  oamed 


emtitf,  of  an  I  0  U,  signed  by  the  da- 
Jant,  Is  tm'ni  _^uae  evidence  Uiat  it  waa 
^en  by  him  to  the  plaintiff.     Cnrtis  e.    ii  a  legal  presumption,  that  the  property 
Kchaida,   1   M.   £   G.  46.    And  where    in  the  goods  Is  in  tlie  coniignee     ~ 
theie  are  two  pertom,  &ther  and  son,  of    the  bill  of  lading,  ■□  that  he  ni 

■me  iwnie,  it  ta  presumed  that  *'"'     ""' ' "" 

'  is  Intended,  until  the  contnuy 

See  StebUng  d.  Splcer,  6  H.  C 

I,  where  the  cue*  to  tbii  point 


it  ia  presumed  that  the  his  own  name  to  recoTer  damages  fhr  ni 

ftlber  is  Intended,  until  the  contnuy  ep-  delivery  thereof  Ac.     Lawrence  v.  H 

ne«n.    See  StebUng  b.  Splcer,  6  H.  O.  &  torn,  IT  How.  tJ.  B.  100  > 

S.  827.     ■  
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rent  previonaly  accrued.'  Bat  the  mere  delivery  of  nwrney  by  one 
to  another,  or  of  a  bank  check,  or  the  transfer  of  stock,  unez- 
pliuned,  is  preaumptiTe  evidence  of  the  payment  of  an  antecedent 
debt,  and  not  of  a  loan.'  The  same  presumption  arises  upon  the 
payment  of  an  order  of  draft  for  money,  namely,  that  it  was  drawn 
upon  iimds  of  the  drawer  in  the  hands  of  the  drawee.  But  in  the 
case  of  an  order  for  the  delivery  of  goods  it  is  otherwise,  they 
being  presumed  to  have  been  sold  by  the  drawee  to  the  di-awer." 
Thus,  also,  where  the  proprietors  of  adjoining  parcels  of  land  f^ree 
upon  a  line  of  division,  it  is  presumed  to  be  a  rec<^;nitdon  of  the 
true  original  line  between  their  lots.* 

§  88a.  Of  a  similar  character  is  the  presumption  in  favor  of 
the  due  ezecntion  of  solemn  instruments.  Thus,  if  the  sub- 
scribing witnesses  to  a  will  are  dead,  or  if,  being  present,  they 
are  foi^tful  of  all  the  facts,  or  of  any  fact  material  to  its  due 
execution,  the  law  will  in  such  cases  supply  the  defect  of  proof,  1^ 
presuming  that  the  requisites  of  the  statute  were  duly  observed.' 
The  same  prindple,  in  effect,  seems  to  have  been  applied  in  the 
case  of  deeds.^ 

§  89.  On  the  same  general  principle,  where  a  debt  du6  by  ytedaity 
has  been  unclaimed,  and  without  recognition,  for  twenty  year*,  in 
the  absence  of  any  explanatory  evidence,  it  is  presumed  to  have 
been  paid.  The  jvary  may  infer  the  &ct  of  payment  from  Uie 
circumstances  of  tJie  case,  wltiiin  that  period ;  but  the  presumptiou 
of  law  does  not  attach,  till  the  twenty  years  are  expired.^    This 

I  1  Gilb.  Evid.  (bv  Lofit)  309 ;  Brew-  ■  Burling  v.  Patereot),  9  C.  ft  P.  570 ; 

«r  V.    Kiuqip.  1   Pick.    887.      (See  alto  Dewey  d.  Dewey,  1  Met.  849;  Qnlmbyv. 

Hoilgdon  V.  Wight,  OB  M^ne,  i'M.]  Biuxelt,  4  Sliepl.  470;  New  HftTen  Co. 

■  Welch  i>.  Seaimm,  1  Sl&rlc.  It.  474;  Bonk  i.-.  MituheU,  16  Conn.  206;  infra, 
PattOQ-u.  Aih,  7  Berp.  &.  It.  116,  12fi;  §S72,ii.  [•ButthercisnopreflumptiDiiiii 
Breton  V.  Cope,  Feitko  i  Caa.  80 ;  Llojd  n.  the  cue  of  a  deed,  (hat  the  wimeseea  be- 
Snndibind,  Gov,  It.  18,  16 ;  Cai?  v.  Ger-  mg  dead,  would,  if  living,  (cati^  to  thu 
rjah,  4  Kep.  2 ;  Aubert  v.  Waah,  4  Taunt  grantor'i  Bonndneis  of  mind  at  llie  time 
293;  Boswell  v.  aoiith,  6  C.  &  P.  60;  of  delivery.  Flanders  v.  Davis,  19  H.  H. 
[■Gerding  v.  Waller,  29  Mo.  Rep.  426].  R.  189.  But  one  will  be  presumed  to  no- 
where the  plaintiS',  in  proving  hii  charge  deretand  t)io  contents  of  an  instrunient 
of  money  lent,  proved  the  delivery  of  a  ligned  by  him,  and  whether  dated  or  not. 
bank-nute  to  the  defendant,  the  amount  or  Androacoggin  Bank  i».  Kimball,  10  Cuih. 
vaJue  of  which  did  not  appear,  the  jun'  873.]- 

were  rightly  directed  to  presume  that  it  '  Oswald  u.  Leigh,  1  T.  R.  270;  Hilla- 

waa  a  note  of  the  gmallest  denomination  ry  v.  Wellar,  12  Vea.  264 ;  Cnl«eU  v.  Bodd, 

In  circulation ;  the  burden  of  proving  it  I  Campb.  27 ;  Boltz  c.  BsUmRn,  1  Teatea, 

greater  being  on  tJie  plaintiff.    Lawlcn  r.  534;  Cottle  i'.  Payne,  8  Day,  289.    Insome 

Sweeny,  8  Jur.  064.  cues,  the  presuiaption   of  payment  haa 

■  Alvord  D.  Baker,  S  VFend.  S2S,  824.  been  made  by  the  court,  after  eighteen 
•  Sparhank  r.  Builnrd,  1  Met.  95.  yean;    Bex  v.   Stepbene,  1   Burr.   484; 

■  BursoyDa  o.  Sliowler,  1  Boberta,  Clark  p.  Hopkins,  7  Johns.  566 ;  hut  theae 
Ectl.  U.  10;  /b  n  I«nob,  12  Jut.  S81.         teem  to  be  avwpttoiu  to  the  ffenenl  rule. 


:,Goo'^lc 


CHAP.  IT.]  PBE8CMPTIVB  EVIDENCE.  .  45 

rule,  with  ita  limitatioQ  of  twenty  years,  vas  first  introduced  into 
the  oooits  of  law  by  Sir  Matthew  Hale,  aad  has  since  been  generally 
lecc^nized,  both  in  the  courte  of  law  and  of  equity,^  It  is  applied 
not  only  to  bonds  for  the  payment  of  money,  but  to  mortgages, 
juc^;mentB,  warrants  to  confess  judgments,  decrees,  statutes,  recog- 
nizances, and  other  matters  of  record,  when  not  affected  by  stat- 
utes ;  but  wittt  respect  to  all  other  claimis  not  under  seal  nor 
of  record,  and  not  otherwise  limited,  whether  for  the  payment 
of  money,  or  the  performauce  of  specific  duties,  the  general  ando- 
gies  are  followed,  as  to  the  application  of  the  lapse  of  time,  wluch 
prevail  on  kindred  subjects.'  But  in  all  these  cases,  the  presump- 
tion of  payment  may  be  repelled  by  any  evidence  of  the  situation 
of  the  parties,  or  other  tsireumstauce  tending  to  satisfy  the  jarj, 
that  the  debt  is  still  due.' 

§  40.  Under  this  head  of  presumptions  Irom  the  course  of 
bude,  may  be  ranted  the  presumptions  firequently  made  &om  the 
regular  course  of  business  in  a  pvUic  office.  Thus  postmarks  on 
letters  are  primd  facie  evidence,  that  the  letters  were  in  the  post- 
office  at  the  time  and  place  therein  specified.^  If  a  letter  is  sent 
by  the  post,  it  is  presumed,  irom  the  known  course  in  that  de- 
partment of  the  public  service,  that  it  reached  its  destination  at 
[he  regular  time,  and  was  received  by  the  person  to  whom  it  was 
addressed,  if  living  at  the  place,  and  usually  receiving  letters  there.^ 
[*And  the  same  presumption  has  been  applied  to  telegraphio 

1  Uatliews  on  Premmipt.   Evid.  379 ;  this  aubjcct  being  foreign  from  the  pUn  of 

Hawortli  u.  Bostock,  4  Y.  &  C.  1 ;  Gren-  tliis  work,  the  reader  ii  referred  to   the 

M  D.  GirdlOEtone,  2  f.  &  C.  662.  treatise  of  Mr.  Mnthewe  on  I'rosumptiTe 

^  TliiB  preiuinptioD  of  tlie    common  Kvidcnce,  ch.  19,  W;  and  to  Beet  on  Pre- 

Ur  is  now  made  absolute  in  the  caee  of  aumptians,  Part  I.  ch.  2,  3.     [Greutbam 

debtaducby  apeciallj,  by  Stat.S&,4  Wm.  v.  Cunnan,  88  N.  II.  268.1 
IV.c4^S3.   S«ea]«oSlaC.3£,l'Wm,IV.         •  Fletcher  d.  Broddyl,  8  Stark.  K.  64; 

c  27,  and  7  Wm.  IV.  &  1  Vic.  c.  28.    It  U  Pei  v.  Johnson,  7  Ensl,  66 ;  Rei  v.  Wat 

llio  adopted  in  Ntm  York,  by  Kcr.  Stat,  ion,  I  Campb.  21G ;  Koz  n.  Flnmer,  Sat. 

Partm.  ch.  4,  til,2,arL5,'and  isrepcllA-  &  Hy.   264;   New   Haven   Co.  Bauk  v 

Me  only  by  written  acknowledgment,  made  Mitchell,  16  Conn.  206. 
within  twenty  years,  or  proof  of  part  pay-         '  Saunderson  r.  Judge,  2  H.  Bl.  609 , 

ment  within  that  period.     Id  ifarglaad,  Bniaanl  d.  Levering,  6  Wheat.  102;  Un- 

the  lapse  of  twelve  yeart  is  made  a  con-  dcnberger  v.  Beal,  Jb.  104 ;   Bnyley  on 

duilTc  presuniption  of  payment,  in  all  Bills  (by  Phillips  t  SewaQ),276,276, 277, 

case*  of  bonds,  judgments,  rctcogniianeea,  Waller  v.  Hayncs,  Ry-  &  M.  149 :  Warren 

and  other  epecialdee,  by  Stat.   1715,  ch.  c.  Warren,  1  Cr.  M.  &  R.  260.   [•RuKsellr. 

23,  S6;  IBorsey'aLawaofMaryl.  p.  11;  Seuckley.  4  R.  I.  Rep.  626. |   ISee  i<a>t,TDl. 

Carrol]  d.  Waring,  3  GiU   &,  Jolms.  491.  2  {Tth  cd.),  §  ISS,end  uolc;  loud  u.  Mer- 

A  like  provision  exiata  in  Jf(UKicAiu<U«,  ai  ritl,  46  Maine,  61S  ;  amira,  see  Fnxman 

lo  judgmenta  and  decrees,  after  the  lapse  v.  Morcy,  Jb.  60.J     |>It  would  seem  that 

d   Iwentj  jean.     Bar.   Stat.   ch.   120,  the  date  a  letter  bean  will  be  regarded, 

I  24.  priaa/iKi'.,  ita  true  ilato  ;  but  qucrc,  Batler 

s  A   more  extended  ccmsjiteation  of  v.  HouDtguret  7  Hn.  Lds.  Cai  G3S.'| 
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mesBDges  shoTo  to  have  been  dulj  forwarded.']  So,  71161X9  a  letter 
was  put  into  a  bos  in  an  attorney's  office,  and  the  course  of 
bu^ness  was,  that  a  bell-man  of  the  post-office  invariablj  called 
to  take  the  letters  &om  the  box ;  this  was  held  sufficieut  to  pre- 
sume that  it  reached  its  destination.'  So,  the  time  of  clearance 
of  a  vesBel,  sailing  under  a  license,  was  presumed  to  have  been 
indorsed  upon  the  license,  which  was  lost,  upon  its  being  shown, 
tliat  without  such  indorsement,  the  custom-house  would  not  have 
permitted  the  'goods  to  be  entered.^  So,  on  proof  that  goods 
which  cannot  be  exported  without  license  were  entered  at  the 
custom-house  for  exportation,  it  will  be  presumed,  that  there  was 
a  license  to  export  them.*  T&e  return  of  a  sherifi*,  also,  which  is 
concluslTely  presumed  to  be  true,  between  the  parties  to  the 
process,  is  taken  primd  fade  as  true,  even  in  his  own  favor ;  and 
the  burden  of  proving  it  fiilse,  in  an  action  against  bim  for  a  false 
return,  is  devolved  on  the  plaiiLti£f,  uotwitlistonding  it  is  a  nega- 
tive allegation.^  In  fine,  it  is  presumed,  until  the  contrarjr  is 
proved,  that  every  man  obeys  the  mandates  of  the  law,  and  peiv 
forms  all  his  official  and  social  duties.^  The  like  presmnptioD  is 
also  drawn  from  the  usual  course  of  men's  private  offices  and 
business,  where  the  primary  evidence  of  tlie  fact  is  wan(ang.' 

§  41.  Other  presumptions  are  founded  on  the  experienced  oon- 
tijoumce  or  permanency,  of  longer  and  shorter  duration,  in  human 
af^rs.  When,  therefore,  the  existence  of  a  person,  a  personal 
relation,  or  a  state  of  things,  is  once  established  by  proof,  tlio  law 
presumes  that  the  person,  relation,  or  state  of  things  continues 
to  exist  as  before,  until  the  contrary  is  shown,  or  until  a  different 

'  [•  Commonwealth  tf.Jeffl-ie*,  7  Alien,  38  MIbs.  117;  Curtis  v.  Hcrrick,  14  C»I. 

M8.]  117;  IsbeU  u.  N,  Y.  &  N.  Haven  H.  R. 

"SkilbeckP.GMbett,9Jiir.889;  7Ad.  Co.  26  Conn.  556,]    Hence,  diil.irpn  born 

&  Bl.  N.  ■.  B16,  8.  o.  dnring  the  scpamOon  of  Uusbftnd  and  wife, 

■  Batler  u.  AUnut,  1  Stark.  R,  222.      ■  by  a  decree  of  divorce  a  moisaeifA^ro,  are, 

*  Van  Omeron  v.  Dowick,  2  Campb.  nnm^/ocie,  illegitimalo.    St.  George  c.  St. 

M.  M9rgarel,lSalk.l23  [•Drake  w.Mooney, 

'  Clark  P.  Lyman,  10  Pick.  17;  Boyn-  31  Vt.  617 ;  Shelbyvillo  «.  Slielby  ville,  1 

ton  Ti.  Willsrd,  Id.  1S9.    ( •  Bnl  there  is  no  Met.   (Ky.)    64;    Cobb   v.  Newcomb,  7 

■peciai  ground  for  presuming  the  regu-  Clarke  (Iowa),  48]. 
larity  of  the  proceedings  ol  an  administra-         '  Doe  v.  Turftnl.  3  B.  &  Ad.  890, 896 ; 

tion  in  the  sale  of  real  estate.    DooLtUe  o.  Champneyi   b.  I'eck,   1   Stark.   R.  404; 

Holton,  a>  Vt.  R.  588.]  Pritt  v.  Fairclounh,  8  Campb.  305;  Dana 

»  Ld.  llalifax's  case,  BuU.  N.  P  [298] ;  u.KemWe,10Pick.ll2.    [•Anftgreement 

Bank    United   States   v.   Dondridge,   12  requiring  a,  stamp  being  lost,  and  not  haT- 

Wheat.  69,  70 ;  Williams  v.  E.  Ind.  Co.  8  ing  a  stamp  when  Inat  Been  bv  the  witnesa. 

East,  192;   HarlweU  d.  Root,  19  Johns,  will  be  presumed  never  to'   have   been 

846 ;  The  Maiy  Stewart,  2  W.  Rob.  Adm.  stamped ;  and  no  action  can  be  maintained 

R.  241;  [•Leap.  Polk  County  Copper  Co.,  by  proof  of  its  contents.    Arbon  w.  Fusscli 

21  How.  D.  8.  498 ;  Cooper  v.  Granbeny,  9  Jur.  n.  b.  763.  Excli.l 
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preaamption  is  maed,  from  the  nature  of  the  subject  in  questioo. 
Tlias,  where  tlio  issue  is  upon  the  life  or  death  of  a  person,  once 
shown  to  have  been  living,  the  horden  of  proof  lies  upon  the  party 
who  assorts  the  death.^  But  after  the  lapse  of  seven  years,  with-  ■ 
out  intelligence  concerning  tt»e  person,  the  presumption  of  life 
ceases,  aud  the  burden  of  proof  is  devolved  on  the  other  party.* 
This  period  was  inserted,  upon  great  deliberation,  in  tho  statute 
of  bigamy,*  and  the  statute  concerning  leases  for  lives,*  and  has 
unce  been  adopted,  from  analogy  in  other  cases.'  Sut  where  the 
presumption  of  life  conflicts  witti  that  of  innocence,  the  latter  is 
generally  allowed  to  prevail,"  Upon  an  issue  of  the  life  or  deatli 
of  a  party,  as  we  have  seen  in  the  like  case  of  the  presumed  pay- 
ment of  a  debt,  tlie  jury  may  find  the  fact  of  death  from  the  lapse 

>  Throgmorton  v.  W«lton,  2  Roll.  R.  Eng,  Law  &  Eq.  119:  Memtt  d.  Thoinp- 

461;  Wilgoou.  Hodgee,  2Efl8t,BlB;  Bat-  «)n,  1  Hillon,  660],    [•  Where  a  party  who 

tiD  V.  Bi^ielow,  1  Pet.  C.  C.  R.  41)2;  Gille-  takes  under  a  will  has  not  been  heard  of 

land  V.  Martin,  8  McLean,  490.     ViTcre  for  seven  years,  the  testator  having  died 

etiam   usque  ad  centuui   annos   quiiibot  after  three  fears  bad  elapaed,  and  adver- 

pneiDiDitur,  nisi  prabetiir  mortuus.    Cor-  tisemeot  issued  on  tlie  death  of  the  testa- 

rau  Juris  Gloteatum,  torn.  2,  p.  718,  note  tor  &iling  to  produce  any  information, 

(q) ;  Mascard.  De  rrob.  vol.  1,  Concl.  lOS,  such  legatee  must  be   assumed  to  havo 

0.6.  ["In  tracing  title  identity  of  name  is  survived  the  teatator,  and  cannot  be  pre- 

pn'inii^/iiFu  evidenu!  of  identity  of  person;  eumed  to  have  died   at   any  particalai 

Gift  V.  Watson,  18  Mo.  Hep.  274.]  period  during  the  seven  yeara.    Dunn  v. 

"  Hopen-ellp.  DePinna,2Campb.  118;  Snowdon,  11  W.  R,  160.  A  young  sailor 
Loring  v.  Slcineman,  1  Mel.  204 ;  Cofcr  v.  was  last  seen  in  the  summer  of  1340, 
Thermond,  1  Kelly,  038.  This  presump-  going  to  Portsmouth  to  cmhaik.  His 
tion  of  death,  from  seven  years'  absenDe.  grandmother  died  in  March,  1841.  It  was 
was  questioned  hy  llic  Vice-Cliancellor  of  presumed  tluit  be  was  tha  surriiOT.  Tin- 
Bngliinil,  who  said  it  was  "  daily  becoming  dall,  tn  re,  SO  Bcav.  161.] 
more  and  more  untenable ; "  in  Watson  v.  '1  Jac.  1,  c.  11. 
England,  14  Sim.  23;  and  again  tn  Dow-  *  19  Car.  2,  c.  6. 
ley  r.  Winficld,  Id.  2TT.  But  the  correct-  '  Doe  v.  Jesaon,  Q  East,  86;  Doe  v. 
aea  of  bis  rcinark  is  doubted  in  5  Law  Deakin,  4  B.  &  Aid.  4S8;  King  u.  Pad- 
Mag,  n.  e.  888,  339;  and  the  rule  was  dock,  18  Johns.  141.  It  is  not  necessary 
■nl^equently  adhered  to  by  the  Lord  that  tite  party  be  proved  to  be  absent  from 
Chancellor  in  Culhbcrt  V.  Purrier,  2  Phill.  the  United  States;  it  is  sufficient,  if  it 
IBS.  in  regard  to  the  capital  of  a  flmd,  the  appears  that  he  lias  been  absent  fbr  seven 
income  of  which  was  bequeathed  to  an  years,  &om  tlie  particular  state  of  liia 
tbicnt  lesttteo;  though  lie  seems  to  have  residence,  witiiont  having  been  heard  from, 
•omewliat  relaxed  the  rule  in  regard  to  Newman  d.  Jenkins,  10  Pick.  616;  Jnnis 
the  accamulated  dividends.  See  7  Law  v.  Campbell,  1  Kawle,  B73;  Bpurr  ti. 
Hep.  201.  The  presumption  in  auch  cnaes  Trimble,  1  A.  K.  Marsh.  278  ;  Wambough 
Is,  tliat  the  person  is  dca<I ;  but  not  that  v.  Slienk,  1  Pcnningt.  1U7 ;  Woods  g. 
be  died  at  tho  end  of  tlie  seven  voara,  nor  Woods,  2  Bay,  476 ;  1  N.  Y.  Rev,  Stat. 
al  anv  other  particular  time.    Doe  o.  Ke-  749,  §  6. 

pean,  6  B.  &  Ad.  80;   2  M.  &  W.  801.  '  Bex  v.  Twyning,  2  B.  &  Aid.  886. 

The  time  of  the  death  id  to  be  inferred  by  tupra,  §  36.     But  there   is  no  absolute 

the  JD>7,  from  the  circumstances.    Rust  presumption  of  law  as  to  the  continuance 

v.  Baker,  8  Sim. 443;  Smith  v-KnoolLon,  of  life;   nor   anr  absolute   presumption 

UN.  Kamp.  191;   Doe  v.  Flanagnn,  1  against  a  persons  doing  an  act  becaiws 

Kcllj,  543 ;  Burr  r.  Sim,  4  Whart.  IGO ;  the  doing  of  it  would  bo  an  oStaat  against 

Bradley  r.  Bradley,  Id.  173  [Whiteside's  the  law.    In  every  case  the  circumstance* 

Appeal,  23  Fenn.  St.  K.  114;  Spencer  n.  must  be  considered.    Lapsley*  Qrionoa 

Boper,  13  Ircd.  333;  Primm  u.  Stewart,  7  1  U.  L.  Ca.  498 
Teiss,  178.    See  also  Creed,  in  re,  19 
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ot  a  shorter  period  ttiaa  seven  years,  if  other  circumstancefi 
concur;  as,  if  the  party  sailed  on  a  voyage  which  should  long 
since  have  been  accomplished,  and  the  vessel  has  not  been  heard 
'  from.'  But  the  presumption  of  the  common  law,  Indepeudcut  of 
the  finding  of  the  jury,  does  not  attach  to  the  mere  lapse  of  time, 
short  of  seven  yeara,^  unless  letters  of  administration  have  been 
granted  on  his  estate  witliin  that  period,  which,  in  such  case,  are 
conclusive  proof  of  his  death.*  ["The  inquiry  in  regard  to  pre- 
sumptions aSecting  questions  depending  upon  the  continuance  of 
life  have  been  a  good  deal  considered  in  the  American,  as  well  aa 
tlie  English  courts.  Thus  it  has  been  held  that  no  presumption  of 
death,  or  marriage,  or  the  birth  of  children,  or  the  reverse,  can  be 
made.  But  if  events  are  remote,  slight  proof  may  satisfy  a  jury. 
Ajid,  ordinarily,  in  the  absence  of  evidence  to  tlie  conti'ary,  the 
continuance  of  life  will  be  presiuued,  to  the  common  ago  of  man.^ 
The  fact  that  one  sailed  in  a  ship  never  heard  from,  after  a  con- 
siderable period,  and  the  payment  of  the  amount  iiisured  upon  her 
as  of  a  total  loss,  is  good  ground  to  presume  his  deatli.''] 

§  42.  On  the  same  ground,  a  partnership,  or  other  similar  rela 
turn,  once  shown  to  exist,  is  presumed  to  continue,  until  it  is 
proved  to  have  been  dissolved.^  And  a  seitiri,  once  proved  or 
admitted,  is  presumed  to  continue,  until  a  disseisin  is  proved.' 
The  opinwns,  also,  of  individuals,  once  entertained  and  expressed, 
and  the  state  of  mind,  once  proved  to  exist,  are  presumed  to  re- 
main unchanged,  until  tlie  contrary  appears.  Thus,  all  the  mem- 
bers of  a  Christian  community  being  presumed  to  entertain  the 
common  faith,  jio  man  is  supposed  to  disbelieve  the  existence  and 
moral  government  of  God,  until  it  is  sliown  from  his  own  declara- 
tions.    In  like  manner,  every  man  is  presumed  to  be  of  sane 

'  In  tlie  case  of  r  missing  sliip,  bound  Green  v.  Broim,  2  SCra.  1199 ;  Farli  on 

from  Manilla  to  London,  on  wliicli  the  un-  Ins.  483. 

derwriters  had  Toluiitartly  paid  the  amount         '  Newman  v.  Jenkina,  10  Pick.  516. 

inenreil,  tlie  deatli  of  those  on  board  was  Tlie  production  of  n  will,  with  proof  of 

pre.4umed  by  the  Prerogative  Court,  after  payment  of  ■  lefntcy  nniler  it.  and  of  an 

an  absence  of  only  tno  years,  and  admin-  entry  in  the  rcf^tcr  of  burials,  were  held 

istnition  na»  gnmtod  accordingly.    In  re  sufficient  e»iilenoo  of  tlio  pnriv's  death. 

Button,  1  Curt.  595.    Sec  also  SiUiek  v.  Doe b.  PenfoM, 8  C.  &  P   "■'■ 


1  Y.  &  Col.  N.  C.  IIT.    If  the  per-         *  [•Stevens  v.  McMamara,  8G  Majuo 
"    ■     ■       ■  .        -    -  .  ■j-g 

>  Main,  i"«  re.  1   Sw.  &  Tr.  11.     Seo 


n  wu  nnmanied  when  lie  went  (d>road 


his  death  cai 

that  he  died  without  issue.    liowe  e.  'lias-         "  Alderson  v.  Clay,  1  RiarV.  R.  if)5 ; 

land,  1  W.  Bl.  104;   Doe  v.  Griffin,  16  Stark  Evid.  590,  G8S  I'Ennics  v.  Eamea. 

East,  arm.  4i  n.  h.  177]. 

<  Wat*on  V.  King,  1  Stark.  R.  121  j         '  Brown  v.  King,  6  Met.  ITS. 
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ndnd,  nntil  tiie  contrary  is  shown ;  but  if  derangement  or  iinbe- 
dlit7  be  proved  or  admitted  at  any  partictilar  period,  it  is  pre- 
mmed  to  continue,  until  disproved,  unless  the  derangement  wa&  . 
accidental,  being  cansed  hj  the  violence  of  a  disease.^  [*  But  those 
presumptions  are  rather  matters  of  fact  than  of  lav ;  or  at  most 
partly  of  law,  and  pw^ly  feet."] 

§  48.  A  spirit  of  comity,  and  a  disposition  to  friendly  intercourse, 
are  also  presumed  to  exist  among  nations,  as  well  as  among 
individnals.  And  in  the  absence  of  any  positive  rule,  affirming  or 
denying,  or  restruning  the  operation  of  foreign  laws,  courts  of 
justice  presnme  the  adoption  of  them  by  their  own  government, 
nnlees  they  are  repugnant  to  its  policy,  or  pr^ndicial  to  its  interest.' 
The  instances  here  given,  it  is  believed,  will  sufficiently  illustrate 
this  head  of  presumptive  evidence.  Numerous  other  examples  and 
caaes  may  be  found  in  the  treatisea  already  cited,  to  which  the 
reader  is  refeVred.* 

§  44.  PBBBDBfpnoira  qv  Fact,  naually  treated  as  composing  the 
ueond  genertd  head  of  presumptive  evidence,  can  hardly  be  said, 
with  propriety,  to  belong  to  this  branch  of  the  law.  They  are,  in 
tmtii,  but  mere  ailments,  of  which  the  major  premise  is  not 
a  role  of  law;  they  belong  equally  to  any  and  every  subject- 
matter  ;  and  are  to  be  jndged  by  the  conmion  and  received  tests 
of  the  truth  of  propositions,  and  the  validity  of  arguments.  They 
depend  upon  their  own  natural  force  and  efficacy  in  generating 
belief  or  conviction  in  the  mind,  as  derived  from  those  connections, 
wfaioh  are  shown  by  experience,  irrespective  of  any  legal  relations. 
They  diOer  from  presumptions  of  law  in  this  essential  respect, 
that  while  those  are  reduced  to  fixed  rules,  and  constitute  a  branch 
of  the  particular  system  of  jurisprudence  to  which  they  belong, 
these  merely  natural  presumptions  are  derived  wholly  and  directiy 
from  the  circumstances  of  the  particular  case,  by  means  of  the 
common  experience  of  mankind,  without  the  aid  or  control  of  any 
rules  of  law  whatever.  Such,  for  example,  is  the  inference  of 
guilt,  drawn  from  the  discovery  of  a  broken  knife  in  the  pocket 

>  Attonwj-OeneTal  v.  Punther,  S  B 

i.Cft.443i  Feailee  D.  RobbfDS,  S  M.-    . 
lU;    Wx.   V.  Whlttemore,   4    Met   646 
^"eiUna  n    PerUm,  89  N.  H.  169] ;  1 
OnfliDMo  on  LnuMT,  6fi;    Shelford  on    . 
LdnUici,  276;  1  Hal.  P.  C.  SO;  Sirinb. 
<■  WiUf,  Put  n.  S  liL  e,  *'.    [See  pod,    ■ 
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of  the  prisoner,  the  other  part  of  the  blade  being  foaad  stickiiig 
in  the  window  of  a  houae,  which,  hy  means  of  aucb  au  inBtnunent, 
had  been  burglariously  entered.  These  presumptions  remain 
tJie  same  ia  their  nature  and  operation,  under  whatever  code  the 
l^pil  effect  or  quality  of  the  facts,  when  found,  is  to  be  decided.^ 

§  45.  Tliero  axe,  however,  some  few  general  propositions  in 
regard  to  matters  of  &ct,  and  the  weight  of  testimonj  by  the  jury, 
which  are  universally  taken  for  granted  in  the  administration  of 
juBticQ,  and  sanctioned  by  the  usage  of  the  bench,  and  which, 
therefore,  may  with  propriety  be  mentioned  under  this  head. 
Such,  for  instance,  is  the  caution,  generally  given  to  juries,  to 
place  little  reliance  on  the  testimony  of  an  accomplice,  unless  it 
is  confirmed,  in  some  material  point,  by  otlier  evidence.  There 
is  no  presumption  of  the  common  law  E^lnst  the  testimony  of  an 
aeeompliee;  yet  experience  has  shown,  that  persons  capable  of 
being  accomplices  in  crime  arc  but  little  worthy  of  credit ;  and 
on  this  experience  the  usage  is  founded.^  A  similar  caution  is  to 
be  used  in  regard  to  mere  verbal  admiiavma  of  a  party ;  this  kind 
of  evidence  being  subject  to  much  imperfection  and  mistake.' 
Thus,  also,  though  lapse  of  time  does  not,  of  itself,  furnish  a  con- 
clusive legal  bar  to  the  title  of  tiie  sovereign,  agreeably  to  the 
maxim,  iwllum  temput  oeeurrit  regi;  yet,  if  the  adverse  claim 
could  have  had  a  1^^  conunencement,  juries  are  instructed  or 
advised  to  presume  such  commencement,  aft«r  many  years  of 
nnint«rrupt«d  adverse  possession  or  enjoyment.  Accordingly, 
roy^  grants  have  been  thus  found  by  the  jury,  after  an  indefinitely 
long-continued  peaceable  enjoyment,  accompanied  by  the  usual 
acts  of  ownership.*  So,  after  less  than  forty  years'  possession  of 
a  tract  of  land,  and  proof  of  a  prior  order  of  council  for  the  survey 
of  the  lot,  and  of  an  actual  survey  thereof  accordingly,  it  was  held, 
that  the  jmry  were  properly  instructed  to  presume  tliat  a  patent 
had  been  duly  isnned.'    In  regard,  however,  to  crown  or  public 

'  See  2  Stuk.  BTld.  tm ;  6  Law  Mag.  e.  TVlUkrai,  1   Hagg.   ConOtt.   K.  801. 

870.    Thi*  ribiect  haa  been  Terr  bucc»u-  Se«  infra,  under  tbe  bead  of  Admii^ont, 

ftallr  illuatrated  bj  Ur.  Willi,  in  his  "  Ea-'  £  200. 

aa;  on  the  liationale  of  Circnmatantial         '  Bex   v.   Broim,   dted    Cowp.   110; 

Evidence,"  Doat'in.   [The  ftcta,  from  which  t/ia-jot  of  Kingston  v.  Homer,  Coirp.  102; 

•  preaumption  or  innrence  ia  to  be  draim,  EldHdge  e.  Knott,  Cowp.  316 ;  Mather  r. 

moat  be  proved  by  direct  eridence,  and  Trinity  Church,  8  S.  &  R.  G09;  Roe  v. 

not  be  preanmed  or  inferred.    Songlaaa  v.  Inland,  11  East,  280 ;  Rtad  v.  Brookman, 

Mitchell,  Sfi  Penn.  440.1  8  T.  R.  169 :   Ooodtitle  e.  Baldwin,  11 

«  See  infra,  §G  890,  S81.  Baat,  488 ;  2  Stark.  Evid.  672. 

■  Earle  Jt.  Picken  6  C.  &  F.  &42,  note ;         •  Jockaon   d.  McCall,  10  Johna.  377. 

Rex  V.  Slnunona,  6  C.  ft  F.  MO;  Williama  "  Si  pn^C  poMeaaiooem  eicedentem  in» 
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grants,  a  longer  lapse  of  time  baa  generally  been  deemed  necee- 
Bary,  in  order  to  justify  this  presumption,  than  is  considered  snSi- 
dent  to  authorize  the  like  presumption  in  tbe  case  of  grants  from 
priTate  persons. 

§  46.  Juries  are  also  often  instructed  or  advised,  in  more  or 
less  foidble  terms,  to  presume  conveffonees  between  private  mdir 
viduala,  in  fiivor  of  the  party  who  has  proved  a  right  to  tbe 
beneficial  enjoyment  of  the  property,  and  whoBe  poasCBsiou  is 
consistent  with  the  ezistence  of  sucb  conveyance,  as  is  to  be 
presumed ;  especially  if  the  possession,  without  such  conveyance, 
would  have  been  unlawful,  or  cannot  be  satisfactorily  explained.' 
This  is  done  in  order  to  prevent  an  apparently  just  title  from 
being  defeated  by  matter  of  mere  form.  Thus,  Lord  Mansfield 
declared,  that  he  and  some  of  the  other  judges  had  resolved  never 
to  suflfer  a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term,  out- 
standing in  his  own  trustees,  nor  a  satisfied  term  to  be  set  up  by 
a  mortgagor  agunst  a  mortgagee ;  but  that  they  would  direct  the 
jury  to  presume  it  surrendered.'  Lord  Kenyon  also  said,  that 
in  Edl  cases  whore  trustees  ought  to  convey  to  the  beneficial  owner, 
he  would  leave  it  to  tbe  jury  to  presume,  where  such  presumption 
could  reasonably  be  made,  that  they  had  conveyed  accordingly.' 
After  the  lapse  of  seventy  years,  tbe  jury  have  been  instruc'^d  to 
presume  a  grant  of  a  share  in  a  proprietary  of  lands,  from  acts 
done  by  the  supposed  grantee  in  that  capacity,  aS  one  of  the  pro- 
prietors.* Tlie  same  presumption  has  been  advised  in  regard  to 
tbe  reconveyAuce  of  morlgages,  conveyances  &om  old  to  new 
trustees,  mesne  assignments  of  leases,  and  any  other  species  of 

Botum  hranbiiim,  balMt  vlin    titnll  et  bees  allowed."    And  he  dtea  u  eiamtdei 

HJTikKil, etum  »  Prbtdpe.    Bt  hsc  eit  Lade  b.  Halfbri.BuU.  K.P.  110;  England 

fflffeieDta  inter  poraesiionem  zzz.  rel.  zL  v.  filade,  i  T.  H.  682 ;  Doe  v.  S?banni,  7 

anoorain,  et  non  memoisUli*  temporia ;  T.  B.  S ;  Doe  v.  Hilder,  2  B.  ft  Aid.  782 ; 

qnia  per  ilUm  koquiiitar  non  diiectum,  Doe  b.  Wrlghle,  Id.  710.     See  Best  on 

ltd  ntfle  doinialuiTi ;  per  Ittam  antem  dl-  Freanniptionj,  pp.  144-169. 
KCtum."    Btawsard.    De  Probat  toL   1,         •  Lade  o.  Holihrd,  BnU.  N.  P.  110. 
p.  289,  ConcL  199.  n.  11, 12.  '  Doe  v.  Sjbourn,  7  T.  R.  2 ;  Doe  v. 

1  The  rule  on  thia  iulgoct  w««  atated  Blaples,  2  T.  R.  696.    Tiie  sul^ect  of  the 

trTindal,  C.  J.,  in  Doe  v.  Cooke,  SBing.  preiumed  viiTTeDderof  tenni  ii  treated  at 

174, 179.    "  No  caw  can  be  pnt,"  (btb  he,  bu^  In  Uattheir*  on  Preaumpt.  Evid.  di. 

"in  which  aqt  presoniptioD    haa    been  IS,  p.  226-269,  and  ii  ablv  ex^unded  bj 

made,  except  where  a  title  haa  been  ahown,  SirEdw.  Sngden,  in  hia  TreahBe  on  Ven- 

by  the  par^  who  caUa  for  the  preanmp-  dort  and  Pnrchaaers  eh.  it.  Bec.8,voLS, 

ttoa,  good  in  aubatnnce,  bnt  wannnK  aome  p.  24-67,  10^  ed.    See  alao  Beat  on  Pre- 

GdllMeiml  matter,  neceiaary  to  make   it  tiunptiona,  {  118-122. 
complete  in  point  at  tonn.    In  auch  case,         *  Fairar  v.  Merrill,  1   Gieenl,  17.    A 

wboe  tbe  poeseadon  is  abown  to  heTe  been  hy-hiw  mar,  in  like  maimer,  be  preanmed. 

■  with  tbe  fiu»  directed  U  be  pre-  Bull.  N.  P.  211.    The  ctue  of  Corpora, 

d  in  rnch  case*  0017,  has  it  eves  tiooa,  4  Co.  78 ;  Cowp.  110. 
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dociunentajy  evidence,  and  acta  tn  pais,  which  is  neoessaiy  for 
the  support  of  a  title  in  all  other  respecta  evideatlj  joat.^  It  is 
anfficient  tiiat  the  party,  vho  aaka  for  the  aid  of  this  preBumpta<m, 
has  proved  a  title  to  the  heneScial  ownership,  and  a  loi^  possea- 
sion  not  inconsistent  therewith ;  and  has  made  it  not  unreasonable 
to  believe  that  the  deed  of  conveyance,  or  other  act  essential  to 
the  title,  was  duly  executed.  Where  these  merits  are  wanting, 
tlie  jury  are  not  advised  to  make  the  presumption.^  ['These  pre- 
sumptions for  the  quieling  of  title  are  not  necessarily  restrictod 
to  what  may  fairly  he  supposed  to  have  in  fact  occurred ;  but 
rather,  what  may  have  occurred,  and  seema  requiaite  to  quiet  the 
title  in  the  possessor.'] 

§  47.  The  same  principle  is  applied  to  matters  belong^g  to  the 
pertonaity.  Thus,  where  one  town,  after  being  set  off  from 
another,  had  continued  for  fifly  years  to  contribute  annually  to 
the  expense  of  maintaining  a  bridge  in  the  parent  town,  this  was 
held  sufficient  to  justify  the  presumption  of  an  agreement  to  that 
effect.*  And,  in  general,  it  may  bo  said  that  long  acquiescence  in 
any  adverse  claim  of  right  is  good  ground,  on  which  a  jury  may 

1  EmetT   V.   Grocock,  S  Hadd.  U ;        *  Doe  v.  Cooke,  6  Btng-  1T8,  per  Tut- 

Ckwke  F.  Soltan,  2  Sim.  &  8ta.l54;  WU-  da],  C.  3.;  Doe  c.  BeedTe  B.  A  A.  282; 

•on  0.  Allen,  1  Joe.  A  W.  611,  B20;  Roe  Livett  v.  Wilson,  8  Bins.  116;  Scluuiber 

B.  Reade,  3  T.  R.  118,122;  White  v.  Fol-  v.  Jackson,  2  Wend.  U.ST;  Ee^naa  «. 

jambe,  11  Tei.  S60 ;  Eeene  v.  Deardon,  Aald,  6  Cnuicb,  262 ;  Valentine  v.  Fipw, 

8  Eaat,  218, 266 ;  Ttumy  v.  Jouea,  S  M.  &  22  ^ck,  85.    Thii  rale  hat  bean  ^idied 

Scott,  472;  Rowe  c.  Loire,  I  H,  Bl.  4M,  to  poMetdoni  of  diven  lengtba  of  dnra- 

469 ;  Van  Byck  r.  Van  Bnien,  1  Cainei,  tion ;  a»,  flftT-two  years,  Ryder  r.  Hatha- 

84 ;  Jackson  v.   Hurray,  7   John*.  6 ;   i  way,  21  Pick.  29S ;  fift^  yean,  MelTin  c. 

Kent,  Conun.  90,  Bl ;  Gray  a.  Gardiner,  8  Prop'rs  of  Lockj,  &c.   16  Pick.  187 ;  17 

Maia.  899 ;  Knox  i>.  Jenks,  7  Maai.  488 ;  Pick.  256,  B.  o. ;  thiiiy-three  yean.  White 

Sodetr,  £c  v.  Young,  2  New  Hamp.  R.  v.  Lorlng,  24  Pick.  SIS ;  tbiily  yean,  Uo 

810;  Colman  v.  Anderson.  10  Maaa.  106;  Nair  v.  Hunt,  6  Miw.   800;   twen^-alx 

P^epecot  Fraprietan  v.  Ramon,  14  Maaa.  years,  Newman  r.  Studley,  Id.  291 ;  twen- 

145 ;  Bergen  c.  Bennet,  1  Cainee,  1 ;  Bloa-  ty  yeare,  Biattle-Square   Cfanrch  v.   Bol- 

Bmn  n.  Cannon,  14  Hasa.  177 ;  Battles  v.  lard,  2  Met  863 ;  but  the  Utter  period  U 

HoUey,  6  Greenl.  145;  Ijdy  I>artmontli  held  sutScient     The  rnle,  however,  doe* 

s.  Roberta,  13  £ast,  SS4,  839 ;  Livingston  not  Mem  to  depend  so  much  upon  tbe 

V.  IJTiiwslon,4  Johns.  Ch.  2BT.     Whether  mere  lapse  of  a  definite  period  of  time  aa 

deeds  of  conveyance  can  he  presumed,  in  npon  all  the  circnmitanoei,  taken  togeUi- 

oaaet  where  the  law  lias  made  provision  er ;  the  question  being  ezcludTely  for  tho 

fl>r  their  rogistratioa,  has   been  doubted,  jury.     [See  also  Attorney-General  b.  Pto- 

Tbe  point  was  aroued,  but  not  dedded,  in  prietor*  of  HeetJng-house,  &c.  B  Gray,  1, 

Doe  V.  Hint,  11  Price,  476.    And  see  24  02~«G.] 

Pick.  822.     The  better  opinion  seems  to         ■  ["St.  Mary's  Colle«  v.  Attorney- 
be  that  though  the  court  wi!l  not,  in  such  General,  8  Jur.  n.  a.  675.] 
case,  presQine  ttie  existence  of  a  deed  as  a         *  Cambridge  n.   Ijezfnatca,  IT  Pick. 
-""-)  inftrence  of  law,  yet  the  fact  is  open  222.    "•"  -'-"  "—^  -   "— >•-  m  .t^w.,, 
[be  jury  lo  find,   as  in  other  cases.  402; 

.  Rei  D.   Long  Buckby,  7  East,  46 ;  87. 
Trial*  per  Pus.  &7 ;  Finch,  400;  ValaD- 
tine  n.  Piper.  22  Pick.  85,  SS,  94. 
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presome  that  l£ie  claim  had  a  legal  commeucemeat ;  Ednoe  it  is 
contrary  to  general  experience  for  one  man  long  to  continue  to 
paj  money  to  another,  or  to  perform  any  onerous  duty,  or  to  sub- 
mit to  any  inconrenient  claim,  unless  in  pursuance  of  some  con- 
tract, or  other  legal  obligation. 

§  48.  In  fine,  this  class  of  presumptions  embraces  all  the  con- 
nections and  relations  between  the  facte  proved  and  the  hypothesis 
stated  and  defended,  whether  they  are  mechanical  and  physical, 
or  of  a  purely  moral  nature.  It  is  that  which  prevails  in  the 
ordinary  afikirs  of  life,  namely,  the  process  of  ascertaining  one 
fact  from  the  existence  of  another,  without  the  aid  of  any  rule  of 
law ;  and,  therefore,  it  falls  within  the  exclusive  province  of  the 
jury,  who  are  bound  to  find  according  to  the  truth,  even  in  cases 
where  the  parties  and  the  court  would  be  precluded  by  an  estop- 
pel, if  the  matter  were  so  pleaded.  They  aro  osually  aided  in 
theiz  labors  by  the  advice  and  instructions  of  the  judge,  more  or 
less  strongly  urged,  at  his  discretion ;  but  tiie  whole  matter  is  free 
before  them,  unembarrassed  by  any  considerations  of  policy  or 
convenience,  sod  unlimited  by  any  boimdaries  but  those  of  tratii, 
to  be  decided  by  themselves,  according  to  the  conrictious  of  their 
own  ooderetanding. 
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UF  THE  BDLES  WHICH  GOVERN  THE  FBODUCIION  OF 
TESTIHONT. 


CHAPTER    I. 

OP  THE  BELE7AKCT  OF  EVIDENOB. 

*  I  tt.  The  ^^JTopriate  province  of  tJie  court  and  Jiuy  in  the  trial  of  mattert  of  fcci 
SO.  Claaiiflcatian  of  the  intqect 
CL  The  proof  most  be  confined  to  the  point  in  iame. 

51  a,  Eridence  rec^rable,  although  but  remotelj  tending  to  prOTs  the  lanu. 
52.  Proof  of  collateial  tacit  not  adinJBaible  even  to  diaciedit  witneei. 
68.  A  wide  range  ia  allowed  in  proof  of  knowledge  or  intent. 
58  a.  Bo  alio  in  regard  to  acts  of  poaaeuion  affecting  title  to  land. 
U.  Goieral  evidence  admiaaible  in  regard  to  character. 
56.  Bnt  thii  reatrided  to  a  verj  few  actiona  where  good  chanuiter  la  in  lisoe.] 

§  49.  Ik  trials  of  fact,  without  the  aid  of  a  jury,  the  question  of 
Qie  admiesibilitf  of  evidence,  strictly  speaking,  can  seldom  be 
raised ;  since,  whatever  be  the  ground  of  objection,  the  evidence 
otgect«d  to  most,  of  necessity,  be  read  or  heard  by  the  jadge,  in 
order  to  determine  ita  character  and  value.  In  such  cases,  the 
only  qoeetjon,  in  effect,  is  upon  the  sufficiency  and  weight  of  the 
evidence.  But  in  trwia  by  jury,  it  is  the  province  of  the  presiding 
jndge  to  determine  all  questionB  on  the  admissibility  of  evidence 
to  the  jury ;  as  well  as  to  instruct  them  in  the  roles  of  law,  by 
which  it  is  to  be  weighed.  Whether  there  be  any  evidence  or  not 
is  a  question  for  the  judge ;  whether  it  is  sufficient  evidence  is  a 
question  for  the  jury.'    If  the  decision  of  the  question  of  admissi- 

1  Per  Boiler,  J.,  In  Carpenter  v.  Hay*    oeed,"  Mid  he,  "  to  the  merila  of  thia  case. 


fer  V.  Von   Boeder,  24  How.  U.  S.  224.}  coonael  fbr  the  prisoner,  upon  which  I 

The  DOlirai  that  the  jury  hare  the  right,  have  had  a  decided  opinion  during  mj 

inanj  cue,  to  detenntnequesUoiuof  taw,  whole  proftsdonal  life.     It  is,  that  in 

was  Btnni^v  denied,  and  their  province  Inal  c —     "^ .-.....-   ..   ■... 

dediMd  by  8toi7,  J.,  in  the  United  Btate*  "     ' 

*■  Batdite,  3  Simn.  24S.    "  Before  I  pro-  : 


wnoie  proiesnoiuume.  ii  is,  inai  m  crim- 
Inal  c«sei,  and  etpecially  In  capita  cases, 
Uie  jniT  are  the  judge*  of  tlie  law  a«  well 
as  (K  the  bet    Uj  opinion  is,  that  th* 
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bilify  depends  on  the  decisioii  of  other  qnestioiis  of  &ct,  such  as 
the  iact  of  interest,  for  example,  or  of  the  execution  of  a  deed, 

jury  are  no  more  judge*  of  the  law  in  a  The  unie  lutnect  wa«  mora  Aillv  cxin- 

vapitat  or  other  diminal  caie.  upon  a  plea  tidered  in  The  Commonwealth  v.  Porter, 

of  not  guilty,  than  they  are  in  eTery  civil  10  Met;.  IKS,  irliich  wai  an  indictment  for 

caae  Cried  upon  the  general  iuue.    In  each  aoUiog  intoxicating  liquon  without  Ucente. 

of  tbeae  casee,  tbeir  venUet,  when  geqeral,  At  (he  trial  the  defendant'^  coun«el,  being 

U   neceeaarily  coiupomided    of  law  and  about  lo  argue  the  qoeadoni  of  law  to  the 

of  taut,  and  includet  both.    In  each  they  jury,  waa  itopped   by  the   judge,   who 

muit  necBBaarily  determine   the  law,  a«  ruled,  and  so  matructed  the  jury,  that  it 

well  as  the  fiut.    In  each,  ther  have  the  was  their  duty  to  receive  the  law  from  the 

Ehyaiisl  power  to  disregard  the  law,  ai  court,  and  implidtly  to  follow  it*  diicctioa 

lid  down  Id  them  by  Uie  court    But  I  upon  maiten  of  law.    Eic«)tiona  being 

deny,  that,  in  any  caM,  civil  or  criminal,  tAken  to  thi*  ruling  of  the  judge,  tlie  point 

they  have  tiie  moral  right  to  dedde  the  was  elaborately  ai^tied  in  bank,  and  flilly 

law  according  to  tbeir  own  notioni  or  cooaidered  by  the  court,  whose  judgment 

pleasure.    On  the  contrary,  I  hold  it  the  delivered  by  Shaw,  C.  J,,  concluded  as  fol- 

most  «acred  conatitDtional  right  of  every  lowi:  "  On  the  whob  subject,  the  view* 

party  accuaed  of  a  crime,  that  the  jory  of  tlie  court  may  be  BummHriiy  expressed 

•hoiild  respond  as  to  the  &cta,  and  the  in  the  following  propositions :  That,  in  all 

court  as  to  tlie  law.    It  is  the  duty  of  the  criminal  cases,  it  is  competent  fbrtjie  jury, 

court  10  instruct  the  jury  as  to  the  law ;  if  they  see  flt,  to  decide  upon  all  qnetliona 

and  it  i*  the  du^  of  the  jniy  to  follow  of  &ct  embraced  in  the  is*ue,  and  to  refer 

tbe  law,  a*  it  is  laid  down  by  the  court,  tlie  law  arising  thereon  lo  the  court,  in  the 

This  is  the  right  of  every  citizen ;  and  it  is  form  of  a  spedal  verdict    But  it  is  op- 

bia  only  protection.   If  Che  jury  were  at  lib-  tional  with  the  jury  thus  to  rettini  a  ape- 

erty  to  settle  the  law  fbr  themselves,  the  cial  verdict  or  no^  and  it  is  within  tfaelr 

eSbct  would  be,  not  only  that  (he  law  ilaelf  legitimate  province  and  power  to  return  a 

would  be  moat  uncertain,  from  the  difi^nt  general  verdict,  if  they  see  fit    In  thu* 
Tiews  wliieh  different  juries  might  laJt 

it;  but,  in  case  of  error,  there  would  b.  ^___   ., 

remedy  or  redress  by  the  Iqiured  party ;  compounded  of  the  law  and  of  the  tkr\ 

tea  the  court  would  not  have  any  right  to  and  tliey  may  thus  incidentally  pass  on 

review  the  law,  as  it  had  been  settled  by  ({ueations  of  law.    In  forming  and  retum- 

tbe  jury.    Indeed,  it  would  be  almost  im-  ing  such  general  verdict,  it  u  witbiu  the 

practicabio  to  ascertain  what  the  law,  a*  legitimate  autlioril^  and  power  of  tbejmy 

settled  by  the  jury,  actuallv  was.     On  the  to  dedde  deflnitiTely  upon  all  question* 

contiaiy,  if  tbe  court  should  err,  in  laying  of  But  involved  in  the  issue,  according  to 

down  the  law  to  the  jury,  tJiere  is  an  ade-  their  judgment,  upon  the  force  and  effect 

quaCs  remedy  for  the  iqjured  party,  by  a  of   tbe  competent   evidence  laid  belbra 

motion  for  a  new  trial,  or  a  wnt  of  error,  them ;  and  il  in  the  progress  of  the  trial, 

aa  the  nature  of  the  jurisdiction  of  the  or  in  the  summing-up  and  charge  to  the 

particular  court  may  require.    Every  per-  jury,  the  court  should  express  or  intimate 

son  accused  a*  a  criminal  has  a  right  to  be  any  ofdnion  upon  any  aucb  question  of 

tried  according  to  the  law  of  the  land,  the  &ct,  it  1*  witliin  the  legitimate  province 

fixed  law  of  the  land,  and  not  by  the  law  of  the  jury  to  revise,  reconsider,  and  de  - 

as  a  jury  may  understand  it,  or  choose,  dde  contraiy  to  such  opinion,  i^  in  their 

&om  wantonness  or  ignorance,  or  acdden-  judgment,  it  i*  not  correct,  and  warrant- 

l«l  mi«talce,  to  interpret  iL    u  I  thought  ed  by  the  eridence.    Bat  it  la  the  du^  of 

that  the  jury  were  the  proper  judges  of  the  court  to  instruct  the  jury  on  aU  que*- 

the  law  in  criminal  case*,  I  *lu»ud  hold  it  tioni  of  law  which  npear  to  ariae  La  the 


the  law  m  criminal  case*,  I  ahoutd  bold  it  tioni  of  law  which  npear  to  ariae  La  the 
my  du^  to  abstain  from  the  responsibilitr  cause,  and  also  upon  all  gueatioM  pertinent 
of  stating  the  law  to  them  upon  any  such    to  the  isaue,  upon  which  either  party  may 

trial.    But  believing  as  I  do,  that  every    ~ '■""    " '" 

citizen  has  a  right  to  be  tried  by  the  law, 
and  according  to  the  law ;  that  it  i«  bis 
privilege  and  truest  shield  againet  oppres- 
aion  and  wrong ;  I  feel  it  my  duty  to  state 
my  views  ftiUy  and  openly  on  the  present 
occasion."  The  same  oiunion  aa  to  the 
province  of  the  jury,  was  strongly  ex- 
pressed by  Lord  0.  3,  Best,  in  Levi  v. 
Hyine,  4  Bing.  195. 


trial.  But  believing  as  I  do,  that  every  request  the  direction  of  the  court  upon 
uiiizen  has  a  right  to  be  tried  by  the  law,  matters  of  law.  And  it  is  the  duty  of  the 
and  according  to  the  law;  that  it  i«  bis  jury  to  receive  the  law  from  the  court, 
privilege  and  truest  shield  againet  oppres-  and  conform  tlieir  judgment  and  decision 
aion  and  wrong ;  I  feel  it  my  duty  to  state  to  such  instmctions,  as  ^  as  tliey  under 
my  views  ftiUy  and  openly  on  the  present  stand  them,  in  axiplying  the  law  to  tbe 
occasion."  The  same  oiunion  aa  to  the  fhcta  to  be  foimd  by  them ;  and  it  Is  not 
'  ""      '  '  within  the  legidroate  province  of  the  jmy 

to  revise,  reconaider,  or  dedde.  contraiy  to 
each  opinion  or  diicctton  of  the  court  in 
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these  preliminar;  questious  of  iact  are,  in  tiie  first  instance,  to  be 

tried  by  the  judge;  thoi^  be  may,  at  his  discretion,  take  tbe 

nutlw  of  law.  To  this  duly  jnion  ai«  A«aph,  21  How.  St.  Tr.  1089,  IMOj  uid 
boond  hj  k  itrong  Hociol  and  mor«]  obligai-  of  Mr  HuvraTe,  in  hii  note.  276,  to  Co. 
li^D,  enforced  by  Uis  itncdon  of  on  oath,  to  Lit  156,  irRere  the  eariler  iiuhoritim  •>« 
(be  ume  extent  and  in  the  lame  manner  cited.  The  whole  sabject,  with  particn- 
aa  tlier  are  consdentiaiiBlj  bound  to  de-  Lit.  reference  to  eriminal  caaea,  wat  re- 
dde  aU  quesdon*  of  &ct  accordii^  to  the  viewed  with  great  learning  anfl  ability  bj 
endence.  It  i>  no  valid  objectiOD  to  this  Gilchriat,  J.,  and  again  bj  Parker,  C.  J., 
view  of  the  duties  of  juron,  that  they  are  in  Pierce'a  caae,  IB  N.  Hamp.  68ti,  where 
not  amenable  to  any  legal  prosecntion  for  the  right  of  the  juiy  to  jodge  of  the  lair 
a  wrong  decision  in  any  matter  of  law;  was  denied.  And  see,  accordingly,  The 
it  may  arise  from  an  honest  mittake  of  People  v.  Price,  2  Barb.  8.  C.  K.  566 ; 
jodgment,  in  their  appiebension  of  the  TowUBend  d.  The  State,  2  Blaelif.  162; 
rules  and  priitciples  of  law,  as  laid  down  Davenport  n.  The  Comioon wealth,  1 
by  the  court,  especially  in  perplexed  and  I<eigh,  B.  588 ;  Commonwealth  v.  Garth, 
eomplicated  cases,  or  from  a  mistake  of  S  Leigh,  K.  761 ;  Montee  u.  The  Common- 
judgment  in  appl^ng  them  honestly  to  wealth,  8  J.  J.  Marsh.  160 ;  Pennsylvania 
the  &cts  proved.  The  same  reason  ap-  e.  Bell,  Addii.  R.  160,  161 ;  Common- 
piiss  to  the  decisions  of  juries  upon  ques-  wealth  v.  Abbott,  18  Met.  128, 124 ;  Hardr 
tious  of  fact  cleariy  within  their  legiU-  f.  The  State,  T  Misso.  B.  60T ;  Snow's 
mate  powers ;  they  are  not  punishable  fbr  case,  6  Shepl.  816,  tenUi.  amtra.  (In  State 
doddmg  wrong.  The  Uw  vesta  in  them  i;.  Croteau,  28  Vt  (8  W««hb.)  14,  the  So- 
tfae  power  to  judse,  and  it  will  presume  preme  Court  of  Vermont,  Bemiett,  J., 
that  they  judge  honestly,  even  though  dissenting,  decided  that  in  criminal  cases 
there  may  be  reason  to  apprehend  that  the  jury  has  the  right  to  determine  the 
they  Jut^e  erroneously ;  they  cannot,  whole  matter  in  issue,  the  law  as  well  as 
thuefore,  be  held  reapoosible  for  any  such  tlie  fiu:t ;  and  the  some  rule  ii  egtablishcd 
deciuDo,  nnles*  upon  evidence  which  in  several  other  statea.  The  legislature  of 
clearly  estaUiahes  proof  of  corruption,  or  MassachuselU,  In  1855  (Acts,  1856,  ch. 
other  wilfiilrltdation  of  dmy.  Itbwithin  162),  enacted,  "that  in  all  trials  for  crimi- 
the  legitinule  power,  and  is  the  duty  of  nal  offences,  it  shall  be  the  duty  of  the 
the  oourl^  to  superintend  the  course  at  the  jniy  to  try,  according  to  established  fbrms 
trial;  to  decide  upon  the  adnussion  and  and  principles  of  law,  all  causes  which 
r^eotion  of  evidence ;  to  decide  upon  the  shall  be  conunillEd  to  them,  aod  after  har- 

—   ''  any   boolu,   papers,  documents,    ' ' — ^  •' -  - — ■— — > »^ -' ' 

.r  works   of  supposed  authority,  ._  .._.  ..                         -       .    ,      „ 

which  may  be  oSbred  upon  either  side ;  to  verdict,  both  the  tact  and  law  mvolved  in 
deuda  upon  all  colUt^sl  and  hiddental  the  issue,  or  to  And  a  special  verdict  U 
[nooeedings ;  and  to  confine  parties  and  their  election ;  but  it  shall  be  the  dunr  <^ 
counsel  to  the  matter*  within  the  isioe.  tlie  court  to  gnperiuteud  the  cotute  or  tha 
Aa  the  jury  have  a  legitimate  power  to  trials,  to  dedde  upon  the  admiagion  and 
wtum  a  general  verdict,  and  in  that  case  r^ectlon  of  evidence,  and  upon  oil  quea- 
mnst  pus  upon  the  whole  issue,  this  court  tious  of  taw  raised  during  the  trials,  and 
are  of  oidnion  that  the  defendant  has  upon  all  collateral  and  inddental  proceed- 
a  right,  b;^  Unuelf  or  hi*  counsel,  to  ad-  inga,  and  also  to  charge  the  jury  and  to 
dresa  the  jury,  under  the  genend  supetin-  allow  bills  of  exception,  and  the  court  may 
tendence  of  the  court,  upon  all  the  mate-  grant  a  new  trial  in  cases  of  conviction. 
rial  questions  involved  in  the  issue,  and  This  act  has  been  before  the  Supreme  Jn- 
M  this  extent,  and  in  this  coimection,  to  didal  Court  for  exposition  and  conslmo- 
address  the  jmy  upon  such  questions  of  tion  upon  exceptions  taken  to  the  ruling 
law  as  come  within  the  Issue  to  be  tried,  of  the  court  lielow  in  the  trial  of  an  in- 
Such  address  to  the  jnry,  upon  qneationa  dictment  against  a  defendant  for  being  a 
of  law  embraced  in  the  issue,  by  tlie  de-  common  seller  of  intozlcatjughquors,  and 
fendant  or  his  counsel,  is  warranted  by  the  the  court  has  decided,  aa  appears  hy  a 
long  practice  of  the  courts  in  this  Com-  note  of  their  dedaion  in  the  Monthly  Law 
inoDwealth  in  criniinal  cases,  in  which  it  Keporter  fbr  September,  1B5T  {Common- 
is  within  the  establisbed  author!?  of  a  wealth  f.  Anthes,  20  Law  Reprater,  298), 
jury,  if  they  see  fit,  to  retnm  a  gemtal  aa  ibllowa  :  "  Upon  the  questiun  whether 
verdict,  embraians  the  eollre  iMue  of  this  statute  purports  to  change  the  law  as 
law  and  StcL"  10  Met  S86-28T.  See  already  existhiK  and  recc^nized  In  Com- 
alM>  the  ofdnitMi  c^  Lord  Mansfield  to  tha  monwealth  d.  Porter,  10  Met.  268,  the 
same  effect,  in  Baz  b.  The  Dea^  of  St.  court  were  equally  divided.    But  by  a 
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opiuioD  of  the  JU17  upon  them.    Bat  where  the  qnesfioii  is  mixed, 
consistmg  of  lav  and  &ct,  so  intunatoly  blended  as  not  to  be  eaaUy 


TOBJoTitj  oC  tbe  court  it  wag  held,  tlut  if  The  i^neftion,  wtiataxeunafecueaanCfim 

*ach  change  of  the  law  it  oontempUted  a.  deed,  u  ■  question  for  the  jurj,  and  not  b 

br  the  stacute,  the  tune  u  Toid,"    8.C.  5  matter  of  construction  for  the  court    Ben- 

Gnj,  186.      [•  The  question  of  the  right  nett  v.  Womack,  8  C.  &  F.  66. 

of  the  jurj  to  judge  of  the  law  in  criminal  In  regard  to  rtamu^iUTian  oftimt,  tart, 

caeea  tuu  been  a  good  deal  diacusaed,  iMth  $lall,  and  the  like,  there   seems  to  bare 

in  England  and  America,  and  veiy  diderent  t>een  wme  divenily  in  the  application  of 

concluiioQs  reached  bj  judges  of  neariT-  the  principle ;   but  it  i(  conceded  that^ 

equal  eminence.     Tbe  opiuion  of  Hall,  J.,  "  whether  there  has  been,  in  any  particu 

in  State  v.  Croteau,  fupra,  may  be  coosnlted  lar  case,  resaonable    diligence   nsed,  or 

as  aTcry&ir  and  ahle  exposition  of  thear-  whether  unreasonable  delaj  has  occDired, 

gument  and  authonty  in  mvor  of  the  oppo-  is  a  mixed  question  of  law  and  fact,  to  be 

slle  view  fh>m  that  maintained  in  tlie  pre-  decided  br  the  jniy,  acting  under  ^e  di- 

ceding  portion  of  this  note.   For  oureelvetr^  rection  of  the  judge,  upon  tbe  porticnlaz 

we  have  always  l>een  content  not  (o  raise  cirdunstances  of  each  case."    Hellish  *. 

any  such  issae  with  the  jury  in  criminal  Rawdon,  9  Bing.  116,  per  Tindall,  C.  J. ; 

eases,  lest  they  might  be  thereby  provoked  NaUon  o.  Patrick,  2  Car.  &  K.  641,  per 

to  abuse  their  just  discretion  iu  the  appli-  Wilde,  C.  J.  The  judge  is  to  initnTa  the 

cation  of  the  law  to  Che  &cta.    Ourown  juiraatothedegreeofdiUnnce, orcareor 

views  are  briefly  presented  in   State  v.  skiU  which  tiie  law  demands  of  the  party, 

UcDonnell,  82  Vt.  Rep.  £81-688.]  and  wliat  duty  it  devolves  on  him,  and  the 

The  application  of  tins  dOdrine  to  par-  jury  are  to findwhetherthatdntylias  been 
ticolar  cases,  though  generally  ouiibrm,  is  done.  Hunter  u.  Caldwell,  llJnr.  770;  10 
not  perfectly  so  where  the  question  is  a  Ad.  ft  El.  69,  h.  s.  ;  Barton  u.  Griffiths,  11 
mixed  one  of  Uw  and  ftct  Thus  the  M.  k  W.  817 ;  Paeey  e.  llurdom,  8  B.  ft 
questim  of  probt^  eatm  Iwlongi  to  the  C-  213 ;  Stewart  o.  Canty,  8  M.  &  W.  ISO ; 
oourt;  batwhereitiisndxedqiiesti<»iof  Parker  v.  Palmer,  4  B.  &  Aid.  EST;  Pitt 
law  and  &et  intiuMtely  blended,  as,  for  v.  Shew,  Id.  306 ;  Mount  v.  I^u-kins,  8 
example,  where  th«  party's  Mief  is  a  mar  Bing.  108 ;  Phillips  t>.  Irving,  7  M.  &  Gr. 
terlal  element  In  tbe  ^utttion,  it  has  bem  S26;  Reece  v.  Bigby,  i  B.  k  Aid.  202. 
held  ri^ht  to  leave  it  to  the  jory,  witii  Bnt  where  the  du^  in  regard  to  time  ia 
OToper  mstructions  as  to  the  law.  Mo-  establislied  by  tmifonn  usage,  and  the 
Donald  d.  Booke,  2  Bing.  N.  C.  217 ;  Had-  rule  is  well  known ;  as  in  the  case  of 
drick  V.  Balne,  12  Ad.  &  El.  267,  r.  a.  notice  of  the  distionor  of  a  l)iil  or  note. 
And  tee  Taylor  u.  Willaoa,  2  B.  ft  Ad.  where  the  parties  live  in  the  same  town ; 
846;  6  Bing.  188;  poU,  tuI.  2,  i  454.  or  of  the  du^  of  sending  such  notice 
The  judDB  baa  a  light  to  act  t^on  all  tha  by  the  ttad  post,  packet,  or  other  ship ; 
uncontradicted  &cta  of  the  caae;  bnt  or  of  tbe  reasonable  hours  or  busineas 
where  the  creditntity  of  witnesses  is  in  hours  of  tbe  day,  within  which  a  bill  is  to 
qoMtion,  or  some  material  fact  is  in  dontit,  lie  presented,  or  eoods  to  be  delivered,  or 
DT  some  Inftrance  Is  attempted  to  be  drawn  the  like;  In  such  cases,  the  time  of  the 
firom  some  &ct  not  distinctly  sworn  to,  fiuit  being  proved,  its  reasonableness  is  set- 
tle iodge  ona^t  to  sobmit  the  question  to  tied  by  the  rule,  and  is  declared  by  th« 
the  jury.  Wtchel  v.  Williams,  11  M.  ft  judge.  See  Stoiy  on  Bills,  §§  281-284, 
W.  216,  217,perAlder8on,  B,  888.849;  post,  vol.  2,  55  178,  179,  186- 

In  trespass  dt  ionii  tuparlatiM,  the  bona  18B  [Watson  v.  Tsrpley,  18  How.  U.  8. 

Jida  of  the  defen  lant  In  taking  the  goods,  6i7L 

and  the  ressonableness  of  his  beli^  that  Whether  by  tbe   word  "month,"  In  a 

he  was  executing  his  du^,  and  of  his  bus-  contract.  Is  meant  a  calendar  or  a  lunar 

[adon  of  the  plaintiff',  are  questions  for  month,  Li  a  question  of  law ;  but  whether 

the  juJT.    Wedge  v.  Berkeley,  6  Ad,  ft  El.  parties.  In  the  particular  case,  intended  to 

668 ;  ^izeldine  v.  Orove,  8  Ad.  ft  El.  997,  n«e  it  in  the  one  sense  or  the  other,  is  a 

s.  B.,  Hughes  B.  Buckluid,  15  M.  &  W.  question  for  the  jury,  upon  the  evidence 

848.    In  a  question  of  pedigree,  it  is  ibr  the  of  circumstances  in  the  case.     Simpson  v, 

judge    to    dedde   whether    tha    person  Margitson,  12  Jur.  166;  Lang  v.  Gaie,  I 

whose  declarations  are  ofl^red  in  evidence  M.  &  S.  Ill ;  Hutchinson  t>.  Bowker,  6 

was  a  member  of  the  family,  or  so  related  H.  &  W.  686 ;  Smith  d,  Wilson,  S  B,  ft 

a«  to  be  entitled  to  be  lieaid  on  snch  a  Ad.   728 ;    Jolly  n.  Toung,  1  Esp.  186 ; 

question.    Doe  v.  Davies,  II  Jur.  607 ;  10  Walker  v.  Hunter,  2  M.  Or.  ft  Sc.  824. 
Ad.  ft  EL  ei4,  >.  t. 
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aosceptible  of  separate  deoision,  it  is  submitted  to  the  jury,  wlio 
are  first  instructed  by  the  judge  in  ih&  principles  and  rulea  of  law, 
hj  which  they  are  to  be  governed  in  finding  a  verdict ;  and  tliosc 
instructions  they  are  bound  to  follow.'  If  the  genuineueas  of  a 
deed  is  the  feet  in  question,  the  preliminary  proof  of  its  execution, 
given  before  tie  judge,  does  not  relieve  the  party  offering  it  from 
the  necessity  of  proving  it  to  the  jury.'  The  judge  only  decides 
vhotber  there  lb,  primd  fade,  any  reason  for  sending  it  at  all  to 
the  jury.' 

§  50.  The  production  of  evidence  to  the  jury  is  governed  by  cer- 
tain principles,  which  may  be  treated  imder  four  general  heads 
or  rules.  The  first  of  these  is,  that  tbe  evidence  must  correspond 
with  the  aUegaiiom,  and  be  confined  to  the  point  in  issue.  The 
tecond  is,  that  it  is  sufficient,  if  the  svistajtoe  only  of  the  issue  be 
proved.  The  third  is,  that  the  burden  of  proving  a  proposition,  or 
issue,  lies  on  the  party  holding  the  affirmative.  And  Hio/ourth  is, 
that  the  best  evidence  of  which  the  case,  in  its  nature,  is  suscep- 
tible, must  always  be  produced.  These  we  ^all  now  consider  in 
their  order. 

§  61.  First.  The  pleadings  at  common  law  are  composed  of  the 
written  allegations  of  the  parties,  terminating  in  a  single  proposi- 
tion, distinctly  affirmed  on  one  side,  and  denied  on  the  other,  called 
the  imue.  K  it  is  a  proposition  of  fact  it  is  to  be  tried  by  the  jury, 
npon  the  evidence  adduced.    And  it  is  an  established  rule,  which 

>  1  Stark.  Erid.  610,  619-6S6 ;  Hntch-  1845,  p.  27-M.    [It  is  the  proTince  of  tha 

tnacai  r.  Bowker,  6  M.  £  W.  5S6 ;  WU-  judge  who  presidea  at  the  trial  to  decide 

BuiUf.  Byrne,  2  If.  &P.  189;  McDonald  nil  quesdoiu  od  the  admiBsibility  of  evi- 

V.  Rooke,  2  Bing.  N.  C.  217 ;  James  n.  dence.    It  is  also  hli  prorin(«  to  decide 

Phelpa,  11  Ad.  &  El.  488 ;  S  P.  &  D.  231,  an7  prelimmaiy  questioiu  of  Oct,  hower- 

1.  c. ;  Panton  e.  Willionu,  2  Ad.  El.  169,  er  intricate,  the  eolutioa  of  which  maj  be 

;  Townsend  v.  The  State,  2  Blackf.  neceesar;  ti>  enable  him  to  determine  di 


UI ;  MontRomerj  b.  Ohio,  11    Oliio   K.  other  queitlon  of  AdmiMibilitj.    And  his 

434.    QueationB  of  interprelnlion,  as  well  decision  ie  conclusive,  unlesa  he  saves  tha 

M  of  construcdoQ  of  written  instruinenls,  question  for  revision  bj  the  tUU  court,  on 

are  fbr  the  coort  alone.     Infra,  §  277,  note  a  report  of  the  evidence,  or  counsel  bring 

(1).   But  wtiere  a  doubt  as  to  the  applica-  up  the  queition  on  a  bill  of  exceptions 

tioD  of  the  descriptive  portion  of  a  deed  to  which  contains  a  statement  of  tlic  evi- 

eitenul  objects  arises  fivm  a  hitent  amlii-  dence.     Gorton  v.  Eadsell,  9  Cusli.  611  ; 

gnity,  and  is  llierefore  to  be  solved  bj  parol  Bartlett  ti.  Smith,  11  Mees.  &  Wels.  468, 

evideaue,  the  qnestion  of  intention  is  ne-  Thus  (he  question  whether  the  applicniior 

ceesarilj  to  be   determined  by  the  rarj-  to  a  instiee  of  tlie  peace,  under  «.  sianite. 

Read  v.  Proprietore  of  Locks,  &c.,  8  How.  to  call  a  meeting  of  the  proprietors  of  a 

B-  C.  B-  274  [Savignac  7.  Oarriaon,  18  lb.  meeting-house,  was  signed  by  five  nl  least 

IM1  of  such  proprietors,  as  preliminary  to  the 

r.  Ooaid,  6  Qreenl.  204.  qnestion  at  the  admiasibiEity  of  the  r 


jnrr 


-     -     —  ingjti 

:,  M  diaangoished  from  ttiose  of  tba  not  for  tbe  jury.    Got 

'    '  "-  -nd  aHy  treated  in  an  arti-  . ■■ 

'  Beview,  No.  8,  for  May, 
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we  state  as  the  first  bule,  goTeming  ia  the  production  of  ev^ 
deuce,  that  the  evidence  offered  must  correspond  with  the  (dlegaiioru^ 
and  be  confined  to  the  point  in  ieaue.^  This  rule  supposes  the  all&- 
gatioDB  to  be  material  aud  necessw;.  Surplusage,  therefore,  need 
not  be  proved ;  and  the  proof,  if  offered,  is  to  be  r^ected.  The 
tenn  turpliaage  comprehends  whatever  may  be  stricken  from  the 
record,  without  destroying  the  plaintifTB  right  of  action ;  as  if,  for 
ezainple,  in  suing  the  defendant  for  breach  of  warranty  upon  the 
sale  of  goods,  he  should  set  forth,  not  only  that  the  goods  were  not 
such  as  the  defendant  warranted  them  to  be,  but  that  the  d^endant 
well  knew  that  they  were  not.^  But  it  is  not  every  immaterial  or 
unnecessary  allegation  that  is  surplusage ;  for  if  the  party,  in  stat- 
ing his  title,  should  state  it  with  unnecessary  particularity,  he 
must  prove  it  as  alleged.  Thus,  if,  in  justifying  the  taking  of 
cattle  damage-fcasant,  ui  which  case  it  is  sufficient  to  allege  that 
they  were  doing  damage  in  his  freehold,  he  should  state  a  seisin  in 
fee,  which  is  traversed,  he  must  prove  the  seisin  infee;^  for  if  tliis 
were  stricken  from  the  declaration,  the  plaintiff's  entire  title  would 
be  destroyed.  And  it  appears  that  in  determining  the  question, 
whether  a  particular  averment  can  be  rejected,  regard  is  to  be  had 
to  the  nature  of  tlie  averment  itself,  and  its  connection  with  the 
substance  of  the  charge,  or  chain,  rather  than  to  its  grammatical 
collocation  or  structure.* 

§  51a.  It  is  not  necessary,  however,  that  the  evidence  should 
bear  directly  upon  the  issue.  It  is  admissible  if  it  tenda  to  prove 
the  issue,  or  constitutes  a  link  in  tlte  chain  of  proof;  althou^, 
alone,  it  might  not  justify  a  verdict  in  accordance  with  it.*  Nor  is 
it  necessary  that  its  relevancy  should  appear  at  the  time  when  it  is 

1  See  BMfe  Friudplea  of  Evidence,  I«ka  r.  Hnmfbrd,  4  Sm.  A  Uarah.  B12; 

{229-219.    ["The  T«a«on  for  tbig  rule,  Beldeu  n.  Idunb,  17  Conn.  441.    I'TanM 

and  the  neceutt^  for  &  ttrict  adherence  to  v.  Bullitt,  86  Fenn,  St  S08 ;  BchnofaMdr 

U,  are  welt  ez^ained  and  illuatrated  in  d.  AJleni,  2  Wallace,  U.  8.869;  Tudnrv. 

Ualconuon  v.  Cl^ton,  18  Moore,  F.  C.  Feulee,  86  N.  H.  167.1   Where  Q»  (iL^- 

C.  196.]  tiff's  witneM  denied  the  exUtenoe  of  ft 

'  Williamson  o.  Alliaon,  2  Eut,  446;  material  Act,  and  Uetified  that  perabns 

Prntpin  V.  Solomona,  5  T.  R.  496 ;  Brom-  connected  vith  the  plaintiff'  had  oSbred 

field  D.  Jonea,  4  B.  &  C.  880.  Mm  money  to  amert  its  existence ;  the 

■  Sir  Francii  lake's  case,  Dyer,  866 ;  pUh>iiff'  was  permitted,  not  onlj  Co  prove 

2  Saund.  206  a,  note  22;   St^hen  on  the  &ct,  but  to  disprove  the  subormition. 

Pleading,  261,  262;  Bristow  v.  Wright,  on  the  ground   that  this  latter  fiu»  had 

Doog.  666 ;  Hilea  v,  Bbeword,  8  East,  7,  become  material  and  relevant,  iaasmoet: 

8,  9 ;  1  Smith's  Leading  Cases,  82S,  note,  as  its  truth  or  ^Isehood  may  adrij  infla- 

*  1  Stark.  Evld.  886.  ence  the  belief  of  the  jmj  ai  to  the  whola 

•  McAllister'*  caae,  11  Shepl.  1S9;  caae.  Melhoi^  v.  Collier,  16  Ad.  ft  Bl. 
Banghef  d.  Strickler,  2  Watts  &  Serg.  878,  ■.  B. 

411 ;  Jonef  v.  Vanzandt,  2  McLean,  596; 
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offered ;  it  being  tlie  usual  course  to  receive,  at  any  proper  and 
convenient  stage  of  the  trial,  in  the  discretion  of  the  judge,  any 
evidence  whicli  the  counsel  shows  iriU  be  rendered  material  by 
other  evidence,  which  he  underiakos  to  produce.  If  it  is  not  sub- 
sequently thus  connected  with  the  issue,  it  is  to  be  laid  out  of  tlie 
case.' 

§  52.  This  rule  excludes  all  evidence  of  collateral  facte,  or  those 
which  are  incapable  of  affording  any  reasonable  presumption  or 
inrcrouce  as  to  tlie  principal  f^t  or  matter  in  dispute ;  and  tlio 
reason  is,  that  such  evidence  tends  to  draw  away  the  minds  of  tlie 
jurors  from  the  point  iu  issue,  and  to  ezcite  prejudice,  and  mislead 
them ;  and  moreover  the  adverse  party,  having  had  no  notice  of 
such  a  course  of  evidence,  is  not  prepared  to  rebut  it,'  Thus, 
where  the  question  between  landlord  and  tenant  was,  whether  the 
rent  was  payable  quarterly,  or  half-yeiu-ly,  evidence  of  the  mode  in 
which  other  tenants  of  the  same  landlord  paid  their  rent  was  held 
inadmissible.^  And  where,  in  covenant,  the  iesne  was  whether 
the  defendant,  who  was  a  tenant  of  the  plaintiff,  had  committed 
waste,  evidence  of  bad  husbandry,  not  amounting  to  waste,  was 
rejected.*  So,  where'  the  issue  was,  whether  the  tenant  had  per- 
mitted the  premises  to  be  out  of  repair,  evidence  of  vohmtary 
waste  was  held  irrelevant.'  This  rule  was  adhered  to,  even  in  tlia 
crosa-ezamination  of  witnesses ;  the  party  not  being  permitted,  as 
will  be  shown  hereafter,^  to  ask  the  witness  a  question  in  regard 
to  a  matter  not  relevant  to  the  issue,  for  the  purpose  of  afterwards 
contradicting  him.^ 

1  HcAUirter'B  caw,  nrara;  Van  Buren  appuentlr  IrreleTant,  If  he  will  <md«rtaka 

V.  Wells,   19  Wend.  2C« ;    CranBhBw  u,  aJterwini  to  show  iti  relevancj,  \j  other 

DsTenport,  6  Ala.890;  Tnzzle  d.  BnrcUf,  evidence.    Baigh  r.  Belcher,  7  C.  ft  1'. 

Id.  407  ;  Abney  e.  Kinmland,  10  All.  866 ;  — 
YeattDsn  v-  Usrt,  6  Humph.  875.     ['In 

Harris  v.  Holroee,  80  Vt  Rep.  8E2,  the        „.  .. 

point  is  t)iu>  itated :  In  casei  where  the  is-  Rep.  h.  b,  886.1 
sue  JB  not  defined,  and  where  it  la  impOB-  *  Harris  e.  Mantle,  I 
■ibie  to  anticipate  what  qoeitiong  ma/  arUe  also  Balcetti  v.  Senmi,  Peake's  Cas.  142  ; 
in  ihe  course  of  the  tnat,  the  rule  in  le-  Fumeanx  v.  Hntchins,  Cowp.  807 ;  Doe 
ganl  ID  the  admiBiibUi^  of  leatimony  is,  v.  Sisaon,  12  East,  81;  Holcombe  p.  Hew- 
that  it  Bhould  be  received  if  It  would  be  son,  2  Campb.  891 ;  vinej  c.  Baca,  1  Esp. 
competentin  any  view  ofthecaseclaimed,  292;  Clothier  v.  Cbqanan,  14  East,  881, 
and  which  might  be  (hereafter  taken.   And  note. 

a  new  trial  will  not  be  granted  on  account         *  Edge  b.  Pemberton,  12  M.  A  W.  187. 
of  the  a<IraiBaion  of  such  evidence  unlesa         •  See  infnt,  §S  4i8,  44),  460. 
ii  appean  that  tfao  evidence  so  admitted         '  Crawlef  v.  Page,  T  Car.  &  F.  789; 

waa  nnproperlr  applied  in  the  deubion  of  Hnrrii  v.  Tippet,  2  Campb.  6S7 ;  Kex  v. 

Itw  case.]  Watson,  2  Stark.  R.  116;  Commonwealtb 

*  /">o,  S  4^-    But  counsel  may,  on  v.  Buazel,   16  Pick.  157,  168 ;  Ware  b 

wMjrrainliia tion,  inquire  as  to   a   &ct  Wire,  8   Greeul.  42;   [Coomba  b.  Wto 
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§  68.  In  some  c&aes,  hoverer,  evidence  has  been  received  of 
facts  ■which  happened  before  or  after  the  principal  transaction, 
and  which  had  no  direct  or  apparent  connectdon  with  it;  and 
therefore  their  admission  might  seem,  at  first  view,  to  constitute 
an  exception  to  this  rule.  But  those  will  be  found  to  have  been 
cases,  in  which  the  knowledge  or  intent  of  the  party  was  a  materia] 
fact,  on  which  the  evidence,  apparently  collateral,  and  foreign  to 
the  m^n  subject,  had  a  direct  bearing,  and  was  therefore  ad- 
mitted. Thus,  when  the  question  was,  whether  the  defendant, 
being  the  acceptor  of  a  bill  of  exchange,  either  knew  that  the 
name  of  the  payee  was  fictitions,  or  else  had  given  a  general 
authority  to  the  drawer,  to  draw  bills  on  him  payable  to  fictitious 
persons,  evidence  was  admitted  to  show,  that  he  had  accepted 
other  bills,  drawn  in  like  manner,  before  it  was  possible  to  have 
transmitted  them  from  the  place  at  which  they  bore  date.'  So,  in 
an  indictment  fbr  knowingly  ottering  a  forged  document,  or  a 
oounterfeit  bank-note,  proof  of  the  possession,  or  of  the  prior  or 
subsequent  utterance  of  other  false  documents  or  notes,  though  of 
a  difierent  description,  is  admitted,  as  material  to  the  question 
of  guilty  knowledge  or  intent.^  So,  in  actions  for  defamation,  evi- 
dence of  other  language,  spoken  or  written  by  the  defendant  at 
other  times,  is  admissible  under  the  general  issue,  in  proof  of  tho 
spirit  and  intention  of  the  pariy,  in  uttering  the  words  or  publi^- 
ing  the  libel  charged ;  and  this,  whether  the  language  thus  proved 
be  hi  itself  actionable  or  not."  Cases  of  this  sorii,  therefore,  in- 
stead of  being  exceptions  to  the  rule,  fall  strictly  within  it. 

chater,  89  N.  H.  11.    A  ftirther  reawm  Bullird,  28  How.  V.  S.  172;  BhUot  v. 

may  be,  that  the  evidence,  not  being  io  a  Colliiu,  12  Gal.  467 ;  French  v.  White,  6 

material  point,  cannot  be  the  lutiiect  of  Doer,  264.] 

an  indictment  for  perjury.    Odiorae   p.  *  Peireon  v.  T*  Maitre,  6  H.  £  Gt. 

Winkley,  2  G«U.  61,  68.  700,  6  Scott,  N.  R.'  607,  a.  o. ;  Boston  o. 

1  Gibson  It.  Hnntcr,  2  H.  Bl.  288;  Mi-  Maoqnister,  1   Campb.  49,  n. ;   Saanden 

net  c.  Gibaon,  8  T.  R.  481 ;  1  H.  Bl.  669.  v.  Mills,  S  Bing.  218 ;  Warwick  v.  Foulkea, 

>  B«z  V.  Wylie,  1  New  Rep.  92,  94.  12  M.  &  W.  «)T ;  Long  v.  Barrelt,  7  Ir. 

See  other  examplet  iDMcKenn^r.  Ding-  Law  11.489;  8  Ir.  I.aw  R.  8S1,  *.  o.  on 

ley,  5  Qreenl.  172;  Bridge  o.  Eggleaton,  error;  [post,  vol.  2,  %  418;  2  StarMe  on 

14  Masa.  246 ;  Rex  c.  Ball,  1  Campb.  824 ;  Slander,  58-67.    So  for  the  pnipoae  of 

Kez  V.  Roberta,  1   Campb.  B99;  R«z  v.  proving  that  a  conveyance  of  property 

Hoaghton,  Run.  &  Ry.  ISO ;  Rex  v.  Smith,  made  by  a  bankrupt  wa«  fradnlent  undw 

4  C.  A.  P.  411 ;  Hickman's  case,  2  East,  P.  the  United  States  Bankrupt  Act  of  184], 

C.  1085;  Robinson's  case,  Id.  1110, 1112;  becaase  made  to  de&aad  the  plaiutiff*  of 

Rex   V.  Northampton,  2  M.   ft  S.   202;  hit  debl^  evidence  is  admissible  lending 

Commonvteallh  v.  Turner,  8  Met.  R.  19.  to  allow  Out  the  defendant  entertained 

See  also  Bottomley  v.  United  States,  1  such  ftwidnlent  intent  even  before  the 

Story,  R.  143,  144,  where  this  doctrine  is  passage  of  said  budcraiit  act    Bigelow, 

clearly  ezponoded  by  Story,  J. ;  Fierce  v.  J.,  in  dehvering  the  o^ion  of  the  court, 

Hoffinan,  24  Vermont,  626.     [•Cutle  v.  laid:  "The  inquiry  beftire  the  jniy  in- 
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§  68a.  In  proof  of  tiie  Ttenen^ip  of  lands,  by  acts  of  poBsession, 
tiie  same  latitude  is  allowed.  It  is  impossible,  as  has  been  ob- 
Berred,  to  oonfine  the  evidence  to  the  precise  spot  on  which  a  sap- 
posed  trespass  was  oommited ;  evidence  may  be  given  of  acts  done 
on  other  parts,  provided  there  is  such  a  common  character  of  local- 
ity between  those  parts  and  the  spot  in  question,  as  would  raise  a 
reasonable  inference  in  tbe  minds  of  the  jury  that  the  place  in 
dispute  belonged  to  t^e  party,  if  the  other  parts  did.  The  evidence 
of  such  acts  is  admissible  ^^raprto  viffore,  as  tending  to  prove  that 
he  who  did  them  is  the  owner  of  the  soil ;  though  if  t^ey  were 
done  in  the  absence  of  all  persons  interested  to  dispnto  than,  they 
are  of  less  weight.' 

§  54.  To  tliia  rule  may  be  referred  the  admissibility  of  evidence 
of  the  general  character  of  the  parties.'  In  civU  cases,  such  evi- 
dence is  not  admitted,  unless  the  nature  of  the  action  involves  the 
general  character  of  the  party,  or  goes  directly  to  afi^t  it.'    Thus, 

Tolred  two  esuntial  elementa.     One  wm  eTidence  within  txxy  yrwiMe   limit     D 

flte  Mtablithneat  of  a  fraudalent  deaign  must   neccBxiTily   proceed   by   sUpa   of 

on  tbe  part  of  the  defenduit  towaidi  hit  Btsgea  leading  to  the  nuun  poiiit  In  Ihoo. 

ef«diton ;  the  other  ww  Che  caiT7iDg-0Dt  In  the  cate  at  bar,  when  tbe  plaintifi*  had 

and  ftilfllnient  of  that  dedsn  through  the  proved  an  intent  on  tbe  part  w  the  defend- 

inatonmenlalitr  of  the  bai^mpt  act    To  ant  to  conceal  fail  wcf»er^,  tot  the  pniv 

maintain  the  flrat  of  tliese  propoaitioDi,  as  poae  of  deftanding  hi*  crediton,  antmor 

MM  iinic  in  tbe  chain  of  sTidence,  proof  to  thepaaaageof  tnebankmpt  act,  he  had 

«f  an  intent,  prior  to  the  pasaage  i^  the  adTBUced  one  step  towarda  the  proof  of 

lankmpt  act,  to  det^ad  the  plaialiff'  of  the  real  iaane  beiore  the  jnrj,  and  if  ha 

Ida  debt  by  a  frandulent  concealment  and  aaUafled  tbe  jury  that  thia  intent  once 

conr^auce  of  hia  property,  waa  clearly  harbored  continDed  in  the  mind  of  the 

competent    Whenever  the  intent  of  a  defendaotandwaa  carried  out  by  availing 

party  Ibrm*  part  of  the  matter  in  iacae,  himaelf  of  tbe  provisiona  of  the  bankrupt 

upon  the  pteadinga,  evidence  may  he  fdv-  act,  he  had  thoa  proved  by  a  Icgidmato 

«i  of  otiMr  acta,  not  in  iiene,  provided  chain  of  evidence  the  matter  aet  up  in  bit 

tfaey  tend  to  eatabliah  the  intent  of  the  n)edfcat!on  w  a  groond  tea  invaUdatins 

mrty  in  doing  the  acta  in  qneation.    Boao.  the  defendant's  discharge  in  baakrapt^. 

Crtro.  Bt.  (8d  An),  ed.)  M,     The  reason  Cook r. Moore,  11  Cosh.  216-217.]    l^»The 

Ar  tbla  mle  is  obvious.    The  only  mode  party  to  a  suit,  if  admiaaible  u  a  witneti, 

of  (bowing  apreaent  intent  ia  oflen  to  be  may  testify  to  his  motive  in  doing  an  act, 

£iund  in  {foof  of  a  like  intent  previously  if  that  become   material.    Wheelden  >. 

Mertained.    The  existence  in  the  mind  Wilson,  H  Me.  1.1 

«f  a  delibente  design  to  do  a  certain  act,         >  Jones  c.  Williams,  2  H.  &  W.  830, 

when  once  proved,  may  properly  lead  to  per  Parke,  B.    And  aee  Doe  b.  Kemp,  7 

the  inference  that  tbe  intent  once  harbored  Bing.  882;   2  Bing.  II.  C.  102]   [*8im]v 

eontinDed  and  was  carried  into  effbct  by  aon  e.  Dendy,  86  Eng.  L.  Sc  Eq.  SBel. 
■CIS  long  snfaeeqaent  to  the  origin  of  the         '  [Commonwealth  v.  Webster,  6  Cnth. 

nodTe   by  which  they  were  prompted.  824,  B26.    See  »e  to  character  of  mtaates, 

Bven  in  oriminal  cases,  acts  and  declara-  pott,  i  469.] 

Ikns  of  a  par^  made  at  a  former  time  are         '  Attomey-Oeneral  v.  Bowman,  2  B. 

-^'--^'-  -o  prove  the  intent  of  the  same  ft  P.  682,  expretsly  adopted  in  Fowler  ». 

m  time  of  the  oommiasion  of  .£tna  Fire  Ins.  Co.  6  Cowen,  678,  67&i 

.   2  PhU,  Ev.  (8d  ed.)  498;  Anderton  r.  Long,  10  8.  &B.  56;  Hum. 

Roac  Crim.  Et.  (8d  Amer,  ed.)  95.    In  phrey  v.  Hmnphrey,  7  Conn.  116;  TS»th 

tbe  proof  of  caae*  invotrlng  the  motives  v.  Oilkeaon,  4  S.  ft  R.  862 ;  JefBie*  b. 

dr  men  *■  inflnendng  and  alTing  character  Harris,  8  Hawks,  105  j  [Pratt  v.  Andrews, 

to  Iheir  acta,  it  ia  hnpoeiible  to  confine  the  4  Comat  498 ;  Pwter  e.  Bditt,  28  Penib 
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evidcr.ee  impeachii^  the  previous  general  character  of  the  wife  or 
daughter,  111  regard  to  chastity,  is  admissihle  in  aa  action  by  the 
husbaiid  or  fathor  for  seduction ;  and  this,  again,  may  be  rebutted 
by  counter  proof.^  But  such  evidence,  referring  to  a  fame  subse- 
quent to  the  act  coinplaiuod  of,  13  rejected.^  And  generally,  in 
actions  of  tort,  wherever  the  defendant  iB  charged  with  fraud  irom 
mere  circumstances,  evidence  of  his  general  good  character  is 
admissible  to  repel  it.^     So,  also,  in  criminal  prosecutions,  the 

Sl   R.  424]   M6  also  24  lb.  401,  403;  thi*  cue  wu  recognized  ^  the  court  ai 

OotcUmith  V.  Fioud,  27  AU.  142 ;  Ludet  good  law,  in  Fourier  d.  £tiu  Fire  Ina.  Co. 

T.  Seaver,  82  Tt  114.]  6  ConeD,  676.   And  five  jean  aiUrwardt, 

'  Bate  V.  ffiU,  1  C.  &  P.  100 ;  Terry  v.  in  Towiaead  v.  Orayei,  8  Paige,  455,  456, 

WotkuiB,  7  C.  £  F.  808;   Carpenter  v.  it  was  sgaia  cited  with  approbation  br 

Watil,  11  Ad.  &  £1.  B08 ;  S  P.  &  D.  467,  ChanceUor  Walworth,  who  lud  it  dona  aa 

H.  0. ;  ElsamD.  Faucett,  2 Bap.  562;  Dodd  a  general  rule  of  evidence,  "that  if  a  par- 

V.  Norrii,  S  Campb.  519.     See  confrn,  Mc-  ty  U  charged  with  a  crime,  nr  any  other 

Bea  V.  LH\y,  1  Iredell,  R.  IIS.  act  involving:  moral  turpitade,  which  i> 

^  ElsBjn  D.  Faucett,  2  Eip.  662;  Coote  endeavored  to  be  faalcoed  upon  Idm  by  ciiv 

r.  Berty,  12  Mod.  282.    The  rule  ia  the  cunutantial  evidence,  or  by  the  testimony 

■«niainanactionbya"ronian,ftirabreach  of  wifnessea  of  doubcftU  credit,  he  may  in- 

promlw  of  maniBge.     SeeiTohnaon  c.  troduce  proof  of  hie  former  good  chanc- 

Ikins,  1  Johns.  Cas.  116 ;  Boynton  n.  ter  for  boneaty  and  integrity,  to  rebut  the 

Kellogg,  8  MJUB.  189 ;  Foulkea  e.  Sellwar,  pteamnption  of  ^uilt  arising  from   sucli 

8  Esp,  286 ;  Bamfield  n.  Massey,  1  Campb.  evidence,  which  it  may  be  ImpoasiMe  for 

460 ;  Dodd  v.  Noma,  3  Campb.  519.  him  to  contradict  or  explain."    In  Gougfa 

■  Kuan  u.  Perry,  8  Cainea,  120.    See  v.  St.  John,  IS  Wend.  646,  the  defendant 

alao  Walker  r.  StephecMm,  S  Esp.  284,  wa»  sued  in  an  action  on  the  case,  for  a 

Thia  case  of  Ruan  r.  Peiry  haa  aome-  &lse  representation  aa  to  the  solvency  of 

times  been  mentioned  with    diaapproba-  a  third  person.    The  representation  iteelf 

tion  1  but,  when  correctly  nnderstood.  It  vraa  in  wiitiag,  and  verbal  teatimonj  wa« 

is  conceived  to  be  not  oppoaed  to  the  well-  offered,  tending  to  ahow  that  the  dcfend- 

■etUed  rule,  that  evidence  of  general  chai-  ant  knew  it  to  be  lUse.    To  rebut  tliis 

Bcter  ig  admissible  only  in  cases  where  it  charge,  proof  that  the  defendant  sustained 

is  involved  in  the  laaue.    In  that  esse  the  a  good  chaiacter  for  honesty  and  MmcM 

commander  of  a  national  iHgate  was  sued  in  dealing,  was  oSered    and    admitted. 

in  ti^s^ss,  fbr  seizing  and  detaining  the  Cowen,  J.,  held,  that  the  fraudulent  intent 

plaintitTs  vessel,  and  taking  heront  of  her  was  a  necessary  inference  of  law  from  the 

coarse,  by  means  whereof  she  was  cap-  &lsity  of  tlie  representation ;  and  that  the 

tured  by  an  eoemy.    The  &cta  were  clear-  evidraice  of  character  was  improperly  ad- 

ly  proved;  but  the  question  was,  whether  milted.     He  proceeded  to  cite  and  con- 

the  defendant  acted  in  honest  obedience  demn  the  case  of  Ruan  v.  Perry,  as  &voi^ 

to  his  iostructiona  fi«m  the  Navy  Depart-  ing  the  general  admissibility  of  evideiice 

ment  which  were  in  the  case,  or  with  a  of  character  in  dvil  actions,  for  ijxjories 

fiaadaieni  inieai,  and  in  caiiunon  with  the  to  property.    But  such  is  manifestly  not 

captors,  as   the  plafntiO*  alleged    to   the  the  doctrine  of  that  case.    It  onlv  decides, 

jury,  and  attempted  to  sustain  by  some  of  that  where  intmiioa  (not  knotdrdgf)  is  the 

the  circumatances  proved.    It  was  to  re-  point  in  issue,  and  the  proof  consists  of 

pel  this  imputation  of  fraudulent  intenJ,  slightcircumstances,  evidence  of  character 

inferred  fhim  slight  circumstancea,  that  ia  admisaible.    The  other  judges  agreed 

the  defendant  was  permitted  to  qipesJ  to  that  the  evidence  was  improperly  admit. 

his  own  "  lair  and  good  reputation.    And  lad  in  that  case,  bnt  said  nothing  as  lo  the 

in  confirming  this  decision  in  bank,  it  waa  caae  of  Ruan  v.  Perry.     Tliey  denied, 

obaerf  ed,  that "  In  actions  of  tort,  and  es-  however,  that  fraud  was  in  such  cases  aa 

pecially  charging  a  defendant  with  gross  inlerence  of  law. 

depravity  and  G^ud,  upon  drciuDstancea        The  ground  on  which  evidence  of  good 

merely,  evidence  of  uniform  integrity  and  character  ia  admitted  in  crimmal  proaecv 

good  character  is  oftentimes  the  only  tes-  tions  Is  this,  that  the  inl«nJ  with  which  ttM 

timony  which  a  defendant  can  oi^KMe  to  act,  charged  as  a  crime,  was  done,  is  of 

■na^dous  circumsuui«e«."  On  this  ground  the  esaence  of  the  iatne ;  agreeably  ta  Uw 
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charge  of  a  rape,  or  of  an  aasault  vith  intent  to  commit  a  rape,  is 
coQBidered  as  involTing  not  only  the  general  character  of  the 
proBecQtriz  for  chastity,  hut  the  particular  fact  of  her  preyiouB 
criminal  connection  with  the  prisoner,  though  cot  with  other  per- 
sons.^  And  in  all  cases,  There  evidence  is  admitted  touching  the 
general  character  of  the  party,  it  ought  majiifeetlj  to  bear  refer- 
ence to  the  nature  of  the  cliarge  against  him.' 

§  56.  It  is  not  every  allegation  of  fraud  that  may  be  said  to  put 
the  character  in  issue ;  for,  if  it  were  so,  the  defendant's  character 
vould  be  pnt  in  issue  in  the  ordinary  form  of  declaring  in  assump- 
sit. This  expression  is  techuictd,  and  confined  to  certun  actions, 
from  the  nature  of  which,  as  in  the  preceding  instances,  the 
character  of  the  parties,  or  some  of  them,  is  of  particular  impor- 
tance. This  kind  of  evidence  is  therefore  rejected,  vherever  the 
general  character  is  involved  by  the  plea  only,  and  not  by  the 
nature  of  the  action.^  Nor  is  it  received  in  actions  of  assault  and 
battery ;  *  nor  in  assumpsit ; '  nor  in  trespass  on  the  case  for  mali- 
cious prosecution ;  ^  nor  in  an  information  for  a  penalty  for  violation 
of  the  civil,  police,  or  revenue  laws ; '  nor  in  ejectment,  brought 
in  order  to  set  aside  a  will  for  fraud  committed  by  the  defendant.* 
Whether  evidence  impeaching  the  plaintiff's  previous    general 

■nftzim,''Nemoreiueat,nisii7iauutrM,'"  Potter  v.  Webb  <<  al.  6  Greeol.  14;  Greff- 

and  ttM  pnT^lingchincur  of  the  party'i  ory  n.  Thomaa,  S  Bibb,  286. 
mind,  m  STinced  by  the  prevloiia  haUc  of        *  Qlvena  d.  Bndlej,  S  Bibb,  192.  Bnt 

hi*  life,  ia  ■  m&teilal  element  in  discorer-  in  tlie  Admiralt]'  Courti,  where  m  •eaman 

faig  that  intent  in  the  initence  in  qneatioa.  ihm  against  Um  nuurtor  for  damages,  for 

Upon  flie  Mme  iirindpje,  the  tame  evi-  illegal  and  mgnstlflable  puniahmeat,  Iiii 

wice  ought  to  be  admitted  in  all  other  general  conduct  and  character  during  the 

c>aea,  whatever  be  the  form  of  pn>ceeding,  voyage  are  involved  in  the  isme.    FetQn- 

whra«  the  imaii  it  mal«rial  to  be  found  gill  c.  Dinimore,  Daveii,  R.  2DB,  214. 
M  a  &ct  iDToIved  in  the  iasne.  '  Nash  b.  Gilkewin,  6  8.  &  R.  362. 

>  Sez  e.  Clarke,  2  Stark.  241 ;  I  Phil.         <  Gregory  v.  Thomas,  2  Bibb,  286. 
AAm.on  Bvid.  490;  Low  r.  M<tcheU,6         ^  Attoniej-General  o.  Bowman,  2  B.  * 

SbepL  87!;   Conmionwealth  v.  Mnipbj,  P.  682,  note. 

14  Mass.  887 ;  Z  Stark.  Evid.  (by  Met-         ■  Goodright  t>.  Hicks,  BuQ.  N.  P.  296. 

calf)  S69,  note  {1} ;  Bex  r.  Martin,  6  P.  [Nor  is  the  character  of  the  pluntiff  in- 

4  C.  662 ;  Rei  tf.  Hodson,  Ross.  &  Rj.  volved  in  the  issue,  where  the  action  is  on 

211 ;  Begins  n.  Clay,  5  Cox,  Cr.  C.  146.  a  policy  of  inauraoce  against  lots  by  Are, 

Bat  in  on  action  on  Uie  case  for  tednctioQ,  and  the  defence  is  that  the  flre  was  occar 

evidence  of  particular  acts  of  unchasCity  sioned  by  the  wilM  and  fisudulcat  act  of 

with  other  persons  is  admissible,    Verry  the  plamtiff'.    The  imtme  of  the  action 

w.  Watkins,  7  C.  &  P.  308.     Wbeie  one  U  excludes  all  ancb  inquiry  or  evidence  in 

chained  with  keeping  a  honse  of  ill  &me  relation  thereto.    Bchtnidt  v.  Sen  York 

wter  Oie  atatnte  went  into  operation,  evi-  ftc.,  Ini.  Co.  1  Ony,  529,  6S5;  tKir  in  an 

MDoe  <k  the  bad  reputation  of  tlie  house  actko  tot  commaKiiw  a  suit  against  tha 

Ufiwt  that  time,  was  held  admlsaible,  a»  plaintiff  without   auOiortty,  wliere    th* 

etadadng  to  prove  tbat  it  snatained  the  plaintiff  at  the  trial  gires  notice  that  ht 

Mme  reputation  afterwards.     Cailwdl  o.  shall  claim  do  damages  for  tpedal  ii^jiiTy 

TIm  State,  IT  Conn.  B.  467.  to  his  cbaracter  by  nason  of  the  suit 

*  Doi^aaa  v.  Totuey,  2  Wmd.  862.  Smith  a.  Hyndman,  10  Oosh.  661] 

■  Amfiwm  D.  Loae,  10  S.  A  R.  it; 
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charaoter  ia  admissible  ia  an  action  of  slandor,  as  ofiecting  the 
questioa  of  damages,  ie  a  point  wMob  has  been  much  controverted ; 
but  the  weight  of  authority  is  iu  favor  of  admiting  such  evidence.^ 
But  it  seems  that  the  charaoter  of  the  party,  in  regard  to  any 
particular  trait,  is  not  in  issue,  unless  it  be  the  trait  irhich  is 
involved  in  the  matter  charged  against  him ;  and  of  this  it  is  oalj 
evidence  of  general  r^vtation,  which  is  to  be  admitted,  and  not 
positive  evidence  of  general  bad  conduct.* 

>  2  Starkie  on  Slander,  88, 80-96,  note;  tore,  in  any  esse,  jet  the  record  behm 

Boot  p.  King,  7  Cowen,  618  j   BbiIbj  v.  the  ooort  contuned  a  piM  of  jnatiflcBtioii 

Hyde,  S  Conn.  468  i  Bennett  r.  Hyde,  Q  aapeiBlng  the  profecalonaL  cliAncler  of  the 

Conn.  24;  DougUsi  v.  Toiuev,  2  Wend,  plaintiff  In  general  avermenti,  witboat 

868  ;    Inman  v.  Foster,  8  Wend,    602 ;  atating  ui;  pMiicnlai'  acU  of  bad  con- 

I^med  V.  Bufflngtou,  8  Mbm.  562 ;  Wal-  duct ;  and  the  point  was,  whether,  in  sup- 

cott  D.  Hall,  Q  Man.  C14;  Rosi  e.  Lapbam,  port  of  thii  plea,  m  welL  aa  in  coniradio- 

14  Ma«i.  2TS;  Bodweli  a.  Swan,  8  Pick,  tion   of  the   declanuitHi,  the    defendant 

878]    Bufbrd  t>.  McLunj,  1  Nott  &  Mo-  should  giro  eridenoe  that  tbeplaindffwaa 

Cord,  268 ;    Sawder  v.  ^Seet,  2  Nott  &  of  genand  bad  obuacter  and  repute,  in 

McCord,  511 ;  King  v.  Waring  d  uz.  6  bia  practice  and  buiineas  of  an  attorney. 

E«p.  14 ;  BodrigneE  v.  Tadmire,  2  Esp.  The  court  strong  condemned  the  plead- 

721; D.  Hoore,  1   M.   &  B-  284;  liigaarei>rehendble,MKlMtld  tbatitooght 

Eari  of  Leicester  v.  Walter,  2  Campb.  to  have  been  demnned  to,  a*  due  to  the 

261 ;  Williami  v.  Callendar,  Holf  s  Cat.  court,  and  to  the  jndge  who  tried  the 

807;   2  Stark,   Erid.   216.      In  Foot  p.  cause.     See  J'Anson  v.  Stoart,  1   T.  B. 

Tracy,  1  Johns.  45,  the  Snpreme  Court  of  747 ;  2  Smith's  Leading  Cases,  87.    See 

New  York  was  a^uaUr  divided  upon  this  also  Bbodes  b.  Buncb,  8  McCord,  60.    In 

Siestion;  Kent  and  Thompson,  Ji.,  beins  WilUsloo  n.   Smith,  8  Kerr,  448,  which 

&Tor  of  admitting  the  evidence,  and  was  an  action  for  slander  by  charging  liaa 

LiTinoston  and  Tompkiot,  Js.,  agunst  it  defendant  with  larceny,  the  deiendant.  In 

[In  a  uter  case,  Sprjnsst^  d.  ileld.  An-  midgadoo  of  damaecti,  oflbred  eridence  of 

tbon,  1B6,  Spencer,  J.,  said  be  had  no  the  ^ilaintifCs  Qtp™  bad  character ;  which 

doubt  about  the  admluitttUV  of  the  evi-  the  judge  at  Nui  Priat  r^ecCed ;  and  tb« 

deoceoSfared  In  the  CSM  of  Foot  <r.  Tracy,  court  held  the  rejection  proper;  obeerr- 

but  Ibr  particular  reasons  connected  with  log,  that  had  the  evidence  been  to  the 

that  cam,  he  foibore  to  exprest  any  opin-  pUintifi*g  general  character /or  Aoneafjr,  it 

km  on  the  hearing  of  the  faiiie.    Bi  Pad-  might  have  been  admitted.     [Beei»«t,T0L 

dock ».  SallibuT,  3 Cowen. 811, Outaau.  O  424.1 

tion  came  again  before  the  Boprame  Court       ^  Bwitt'sETid.  140;  Boas  r.  I^duun, 

of  New  Tork,  and  the  evidence  was  ad-  14  Mass.   276 :    Douglass  t>.  Tonsey,  2 

mitted  In  mltigatlm  of  damiget,  under  Wend.   862 ;  Andrews   n.  Tandnzer,  11 

the  general  iwne,  which  was  the  only  Johns.  88;  Boot  v.  King,  7  Cowen,  618; 

plea  in  that  case.]    In  England,  according  Kewsam  o.  Carr,  2  Stark.  66;  Sawyer  i>. 

h>lfaelateTanthoritie«,eTi<lenceofthegen-  Eif^  2  Nott  &  McCord,  611  [Stone  b. 

eral  bad  character  of  the  plaintiff  seems  Vamey,  7  Met  SO;  Leonard  v.  Alien,  II 

to  be  regarded  as  IrreUvant,  and  thei«-  Cush.  241,  245;  Watmn  v.  Moore,  2  lb. 

fore  inadmissible.    Phil.  &  Am.  on  Evid.  188;    Orcutt  o.    Banney,   10    lb.  188]. 

488,  486 ;  Cornwall  s.  Btchardton,  By.  &  [  •  The  best  evidence  of  good  cbaracUr 

Mood.  805 ;  Jones  v.  Stevens,  11  Price,  286.  seems  to  be  that  the  witness,  if  thoronghly 

In  this  last  case  It  !•  observable,  that  oonveisant  with  the  hittory  of  the  par^ 

though   the   reasoning    of    the    learned  for  yean,  never  beard  any  qoeatlon  laiaed 

judges,  and  en>edBlly  of  Wood,  B.,  goea  In  T^ard  to  it     Qandolfii  *.  State,  11 

agunst  tiie  amnlaslon  of  the  erldcDce,  Otdo,  ■.  ■.  114.J 
•ven  ttioDgl)  It  be  of  the  moat  general  n»- 
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CHAPTER   n. 

OF  THB  SDBSTANOB  OF  THB  ISSUB. 

1*1 56.  BnffldenttoiatiTetntMtMKeof  iune,  nnleuln  matten  irfdMcription. 

£7.  How  Ur  an  all^alioa  it  dcMilptiTe,  dependi  npoo  iti  fbnn  and  tnt^ect-matUr 
fig.  ABegatioiii  u  to  coutimcta,  piescxlptiaiu,  and  character,  held  deacriptivB. 
W.  TiKtexat,  mada  e(  fvrm&-  ornlr  puts  in  inoe  the  vnbatBOce  of  the  ftrarmenta. 

60.  Allegatioii,  witli  or  wiUumt  DuMicxt,  will  not  geoeiaUr  afibct  tike  proc<  bul 

MmctintailtwilL 
flL  AllegatitHu  of  time,  place,  qnantil7,qiial{t7,Taltie,audInaggnvatJoaafdam 

agei,  not  material  to  be  itrictiy  proved,  nnleet  deecripUTe. 
82.  In  local  acttoni,  place  material,  and  so  of  the  kind,  and  boondariei,  of  land. 
68.  Tarianoe  coniiata  In  a  departuia  from  legal  prooH 

61.  Ctreinnirtantial  arermwit  not  Teqnirod  to  be  proTed,  mileaa  reqnSiite  to  identity. 
6C.  The  same  latitude  in  provilig  onl;  the  (nbttance  of  the  iaane.  In  criminal  •• 

06.  Slight  Tariances  In  description  of  contndi  often  materiaL 
67.  Distinction  betwemi  rednndancy  of  allegation,  and  of  proof. 
66.  Consideration  mnit  be  laid  ftally,  and  jnored  as  laid. 

OS.  Description  of  deeds  must  be  accnrate ;  may  be  bf  import;  on  iiy<r  must  ba 
pnefsdy  accurate. 

70.  Becords,  as  indncement,  most  be  iqlMtantiallr  prored ;  bnt  atrictlf ,  if  it  ba 

the  groond  of  action. 

71.  FrescriptiTa  grants  and  righta  most  be  itrictij'  prored. 

72.  Less  strictness  required  in  prodf  of  preseriptlaDs  tq^  whicdi  the  acticn  i* 

finmded.    Excess  of  proof  will  not  riliate. 
78.  Host  questions  of  Tariances  may  be  reUered  by  amendment.] 

§  56.  A  BBCONB  SDLE,  vhich  goTems  in  the  production  of  evi- 
dence,  is  that  it  it  n^maii,  if  the  mh^aaee  of  On  i*«u«  he  proved. 
In  the  application  of  this  rule,  a  distinotion  ia  made  between 
allegations  of  matter  of  tvhatcmeef  and  allegations  of  matter  of 
enential  detcriptiem.  The  former  may  be  substantially  proved ;  but 
the  latter  must  be  proved  with  a  degree  of  strictneea,  extending  in 
flome  cases  even  to  literal  precision.  No  allegation,  descriptive  ot 
ttke  identity  of  that  which  ia  legally  esaentiol  to  the  claim  or  chai^, 
oao  ever  be  n^ted.^    Thus  in  an  actioh  of  malicious  prof  ecution, 

1  Stark.  Erid.  878 ;  Pnrcell  s.  Macna-   466 ;   Pergaaon  n.  Earwood,  ;    Craneb, 
Biar^  9  East,  160;  Stoddard  ■■.Palmer,  S    408,  418    a>X,  toL  2,  S  2-11]. 
B.  ft  C.  4;  Tnnwr  v.  Ejlea,  8  B.  4  P. 
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the  plaintiff  alleges  tliat  he  woa  acquitted  of  the  charge  on  a 
certain  da; ;  here  tlie  sabstaace  of  the  allegation  is  the  acquittal, 
and  it  is  sufficient,  if  this  fact  be  proved  on  any  day,  the  time  not 
being  material.  But  if  the  allegation  be,  tliat  the  defendant  drev 
a  bill  of  exchange  of  a  cert^un  date  and  tenor,  here  every  aliegation, 
even  to  the  precise  day  of  the  date,  is  descriptive  of  the  bill,  and 
essential  to  its  identity,  and  must  be  literally  proved.^  So  also,  as 
vre  have  already  seen,  in  justifying  the  taking  of  cattle  damage- 
feasant,  because  it  «-as  upon  the  close  of  the  defendant,  the  alle- 
gation of  a  general  freehold  title  is  sufficient ;  but  if  the  party 
states,  that  he  vas  seised  of  the  close  in  fee,  and  it  be  traversed, 
the  preciBe  estate,  which  be  has  set  forth,  becomes  an  essentially 
descriptive  allegation,  and  must  be  proved  as  alleged.  In  this 
case  the  essential  and  non-essential  parts  of  the  statement  are  so 
connected,  as  to  be  incapable  of  separation,  and  therefore  both  are 
alike  material.' 

§  &7.  Whether  an  allegation  is  or  is  not  80  essentially  descrip- 
tive, is  a  point  to  be  determined  by  the  jui^  in  the  case  before 
him ;  and  it  depends  so  much  on  the  particular  circumstances, 
that  it  is  difficult  to  lay  down  any  precise  rules  by  which  it  can 
in  all  cases  be  determined.  It  may  depend,  in  the  firgt  place, 
on  the  nature  of  the  averment  itself,  and  the  subject  to  which 
it  is  applied.  But  teconMy,  some  averments  the  law  pronounces 
formal,  which  otherwise,  would,  on  general  principles,  be  descrip- 
tive. And  thirdly,  the  question,  whetlier  others  are  descriptive 
or  not,  will  often  depend  on  the  technical  manner  in  which  they  are 


§  58.  In  the/r*f  place,  it  may  be  observed,  that  any  allegation, 
which  narrows  and  limits  that,  which  is  essential,  is  necessarily 
deecriptive.  Tbns,  in  contracts,  libels  in  writing,  and  written  instm- 
ments  in  general,  every  part  operates  by  way  of  description  of  the 
whole.  lu  these  cases,  therefore,  allegations  of  names,  sums, 
magnitudes,  dates,  duratione,  terms,  and  the  like,  being  essential 
to  tlie  identity  of  the  writing  eet  forth,  must,  in  general,  be 

'  3  B.  &  C.  4,  e ;  Glawfbrd  on  Evid.  o.  Palmer,  S  B.  A  C.  4,  will,  on  cIomt  kx- 

809.  uniiiaticiD.  mult  merd?  in  this,  that  mat- 

*  Btei^eu  00  RMding,  261,  268.  419;  tenofdeKiiptionarematlenofmUtaiioe, 

Timer  n.  Eylea,  8  B.  &  P.  466 ;  2  Sannd.  when  the;  go  to  the  idenCitf  of  any  thing 

206  a,  n.   vi;   Sir  Fnuicii  Leke'a  can,  material  to  the  action.    Thus  the  rule  wiO 

Djer,  864  b.    Pertiap*  the  dittinctioii  tak-  ttand,  a»  originally  Btsled,  that  the  Bak 

•D  l^  Lord  ElienbDroosh,  in  Punwll  d.  stance,  and  this  alone,  mnat  be  prored. 
Jfacnamara,  and  recognijEed  in  Stoddaid 
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precisely  proved.*  Nor  is  it  material  vhetlier  the  action  be  founded 
in  contract  or  in  tort ;  for  in  either  case,  if  a  contract  be  set  forth, 
erery  allegation  is  descriptive.  Thus,  in  an  action  on  the  case 
for  deceit  in  the  sale  of  lambs  by  two  defendants,  jointly,  proof 
of  sale  and  warranty  by  one  only,  as  Ms  separate  property,  was 
held  to  be  a  fatal  Tariance.'  So,  also,  if  the  contract  described  be 
absolute,  but  the  contract  proved  be  conditional,  or  in  the  alterna- 
tive, it  is  fatal.'  The  consideration  is  eqnally  descriptive  and 
material,  and  must  be  strictly  proved  as  all^d.*  Prescriptions, 
also,  being  founded  in  grants  presumed  to  bo  lost  &om  lapse  of 
time,  must  be  strictly  proved  as  laid ;  for  every  allegation,  as  it  is 
supposed  to  set  forth  that  which  was  originally  contfdned  in  a  deed, 
is  of  course  descriptive  of  the  instrument,  and  essential  to  the 
identity  of  the  grant.''  An  allegation  of  the  character  in  which 
the  plaintiff  sum,  or  of  his  title  to  damages,  though  sometimes 
superfluous,  is  generally  descriptive  in  its  nature,  and  requires 
proof.' 

§  59.  Seeondljf,  as  to  those  averments  which  the  law  pronounces 
formal,  though,  on  general  principles,  they  seem  to  be  descriptive 
and  essential ;  these  are  rather  to  be  regarded  as  exceptions  to  the 
rule  already  stated,  and  are  allowed  for  the  sake  of  convenience. 
Therefore,  though  it  is  the  nature  of  a  traverse  to  deny  the  alle- 
gation in  the  manner  and  form  in  which  it  is  made,  and,  consequentiy 
to  put  the  party  to  prove  it  to  be  true  in  the  manner  and  form,  as 
well  as  in  general  eSect ; '  yet  where  the  issue  goes  to  the  poiia  of 
the  aetiffn,  these  words,  modo  et  formd,  are  bn£  words  of  form.* 
Thus,  in  trover,  for  example,  the  allegation,  that  the  plaintiff  lost 
the  goods  and  that  the  defendant  found  them  is  regarded  as 


Krid,  886,  868.  *  Mowwood  p.  Wood,  4  T,  B.  167j 

'  Weal  v.  King,  ttal.  12  East,  462.  Bogen  v.  Allen,  1  Campb.  809,  814,  816, 

*  Pennj  D.  Porter,  2  EMt,  2  i  Lopexv.  note  (a].  But  proof  of  a  more  ample 
Ue  Taatet,  1  B.  (k  R.  688;  Higgmi  n.  ri^t  diania  alleged,  will  be  regarded  at 
Dixon,  to  Jar.  876 ;  Hilt  v.  CampbeU,  6  mere  redimdBDc;.  Johiuou  v.  Thorough. 
Greenl.  109 ;  Stone  r.  Knowllon,  8  Wend,  good.  Hob.  M  ;  Buehffood  v.  Pond,  Cro. 
ST4.  See  alto  Saxton  ir.  Johnton,  10  £1.  722 ;  Bailiflk  of  Tewksbnir  n.  BiiiJc- 
Joluw.  661 ;  Sn«U  v.  Moees,  1  Johns.  M ;  neU,  1  Taunt  142 ;  Burgea  e.  Steer,  I 
Crawford  v.  MorroU,  8  Jolm«.  168 ;  Bay-  Show,  847 ;  4  Mod.  89,  t.  o.  fpc* J  71). 
liea  B.  FetCrpLace,  7  Masa.  826  i  Bobbin*  *  1  Btark.  Evid.  890 ;  Moiaea  v.  Thorn- 
V.  Otii,  1  Hck.  868;  Harria  o.  Rajnor,  ton,8  T.  B.  SOS,  808;  BeirTman  n.  Wise, 
8  Pick.  541 ;  White  v.  WilBon,  2  Bo«.  &  4  T.  B.  BOS. 

I^.   116 ;   Whitalter   v.  Smith,  4  Pick.  ^  Stephen  od  Pleading,  218. 

88;   Lower  v.   Winters,  T   Cowen,  268;  ■  Trial*  ptr  paU,  808  (Bth  ed.);  C» 

Alauoder  >.  Hairia,  4  Cnmvh,  299.  lit  281  b. 

•  Sallow  ■>.  Beaumont,  2  B.&  Aid.  706; 
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punil7  formal,  requiring  no  proof;  for  the  gut  of  &e  action  is 
the  coDversion.  So,  in  indictments  for  homicide,  thou^  the  death 
is  alleged  to  have  been  caused  b;  a  particular  instrument,  this 
averment  is  but  formal ;  and  it  is  suffideut  if  tiie  manner  of  death 
agree  in  substance  with  that  vhicb  is  charged,  though  the  instru- 
ment be  different ;  as,  if  a  w^ound  alleged  to  have  been  given  with 
a  Bword,  be  proved  to  have  been  inflicted  vith  aa  aze.>  But, 
where  the  traverBO  is  of  a  mUateral  point  in  pleading,  there  the 
words,  modo  et  formd,  go  to  the  substance  of  the  issue,  and  are 
descriptive,  and  strict  proof  is  required;  as,  if  a  feoSment  is 
alleged  by  deed,  which  is  traversed  modo  et  formd,  evidence  of 
a  feoffment  without  deed  will  not  suffice.'  Yet,  if  in  issues  upon 
a  collateral  point,  where  the  affirmative  is  on  the  defendant^ 
partial  and  defective  proof- on  his  part  should  show  that  the 
pluutiff  had  no  cause  of  action,  as  clearly  as  strict  and  &11  proof 
would  do,  it  is  sufficient.' 

§  60.  Thirdly,  as  to  those  averments,  whose  character,  as  being 
descriptive  or  not,  depends  on  the  manner  in  vhu^  tkn/  are  rioted. 
Every  allegation,  essential  to  the  issae,  must,  as  we  luive  seen,  be 
proved,  in  whatever  form  it  be  stated ;  and  things  immaterial  in 
their  nature  to  the  question  at  issue  may  be  omitted  in  the  proof, 
though  alleged  with  the  utmost  explioitness  and  formality.  There 
is,  however,  a  middle  class  of  circumstances,  not  essential  in  their 
natiire,  which  may  become  so  by  being  inseparably  connected 
with  die  essential  allegations.  These  must  be  proved  aa  laid, 
unless  they  are  stated  under  a  videlicet ;  the  office  of  whidi  is  to 
mark,  that  the  party  does  not  undertake  to  prove  the  precise 
oircumstances  alleged ;  and  in  such  oases  he  is  ordinarily  not 
holden  to  prove  them.*  Thus  in  a  declaration  upon  a  bill  of 
exchange,  the  date  is  in  it«  nature  essential  to  the  identity  of  the 
bill,  and  must  be  precisely  proved,  though  the  form  of  allegation 
were,  "  of  a  certain  date,  to  wit,"  such  a  date.  On  the  other 
hand,  in  the  case  before  cited,  of  an  action  for  maliciously  prose* 
outing  the  plaintiET  for  a  crime,  whereof  he  was  acquitted  on 
a  certain  day  ;  the  time  of  acquittal  is  not  essential  to  the  chai^, 

I  2  RuMeU  on  CrlmM,  Til ;  1  Eut,  P.  ■  Ibid. ;  2  Stark.  Bt.  8M. 

C.  Ml.  *  Stephen  on  Flewliiig,  809 ;  I  CaUttr 

>  BnlL  N.  F.  SOI:   Co.  Lit  281,  B.  onFl.  291,  262,  848(6lli  ed.);  Stnkelerv. 

Whether  rirMt  eujui,  in  n  ibeiiiTg  plea  in  Butlar,  Hob.  168,  172 :  2  Sound.  291,  not* 

jnidfloulon.  It  traTerwbla,  and  In  what  (1) ;  Gleuon  n.  McViokar,  T  Coven,  4^ 
CUM,  Le  diicaued  in  Lucu  v.  Hockdl*.  7 
BUgh,  X.  ■.  lU. 
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kod  need  uot  be  proved,  th^i^h  it  be  directiy  and  ezpreasly 
all^ed.^  Bat  where,  in  fm  abtion  for  brea^  of  varranty  upon 
Uie  sale  of  personal  chattels,  the  plaintiff  set  forth  the  price  paid 
for  the  goods,  without  a  videlicet,  he  was  held  bound  to  prove  tlie 
exact  sum  alleged,  it  being  rendered  material  bj  the  form  of 
allegatioQ;^  though,  had  tlie  averment  been,  that  the  sale  was  for 
a  valaable  consideration,  to  wiC,  for  so  much,  it  would  have  been 
otherwise.  A  vid^ea  will  not  avoid  a  variance,  or  diapense  with 
exact  proof,  in  an  allegation  of  material  matter ;  nor  will  the 
omission  of  it  always  create  the  neceasitj  of  proving,  precisely  as 
stated,  matter  which  would  not  otherwise  require  exact  proof. 
But  a  parfy  may,  in  certain  cases,  impose  upon  himself  the 
necesaity  of  proving  ptedsely  what  is  stated,  if  not  stated  under 
uviddicet* 

§  61.  But,  in  general,  the  aUegatious  of  time,  place,  juaniitjf, 
^tdUty,  and  value,  when  not  descriptive  of  the  identity  of  the  Bub: 
ject  of  the  action,  will  be  found  immaterial,  and  need  not  be 
proved  strictly  as  alleged.  Thus,  in  trespass  to  the  person,  tte 
material  foct  is  the  assault  and  battery ;  the  tame  and  place  not 
being  material,  nnleea  made  so  by  the  nature  of  the  juBtification, 
and  the  manner  of  pleading.    And,  in  an  action  on  a  policy  of 

>  St^xa,  S  66  i  FuTceU  v.  MacoMnui,  ton  ir.  Hdluid,  IT  Johu.  92;   Twlx  «. 

S  Eatt,  160;  GwiuuBU  v.  PhiUin,  8  T.  B.  Batdwin,  9  Conn.  292.    So,  where  the  «o- 

MS ;  vaU  v.  Lewia,  4  Johni.  460.  don  ww  fbr  an  iqjiur  to  the  pbdnUfT*  le 

■  Dnnttsi  o.  Tntban,  dted  in  8  T.  R.  venlonaiT  intereet  In  land,  ind  it  wa« 

67 ;  SjnaaoBm  n.  Enoz,  &  T.  B.  66 ,-  An-  alleged,  that  the  cloM  at  the  time  of  the 

fleld  c.  Bate*,  8  M.  &  S.  17S;  Sir  Frandt  Iivjiu?,  wa«,  and  "  cuiliiiuaU^  from  thence 

Leke*!   caa^  Dver,  8U  ( ;   Stephen  on  hitherto  hath  been,  and  still  is,"  in  the 

FleadiKK.  419,  430;  1  CUttr  on  PI.  SM  poBaeMion  of  one  J.  V.,  this  tatter  part  of 

(6th  ed).  the  averment  wsa  held  lupeifluous,  ind 

*  Crupin  V.  'WHUamaon,  8  Tannt  107,  not  neceaiarj  to  be  proved.    Voweli  v. 

112;  Attoni«r-<3en.  v.  Jeffieyi,  M'CI.  B.  Miller,  S  Taunt.  187.    Bat  if,  in  an  action 

277 1  2  B.  ft  C.  a,  4 ;  1  Chi^  on  Flead.  b;  a  leiKir  agtunst  hii  tenant,  for  negli 

848  a ,-  Grimwood  v.  Bamtt,  6  T.  B.  460,  gently  keeping  hla  flre,  a  demiae  for  mm* 

468 ;  &y  tow  V.  Wright,  Dong.  367, 668,  yeart  be  alleged,  and  the  proof  be  of  a  laaaa 

Tlieae  termE,  "  immaterial, "  and  "imper-  at  wi!l  onlj,  it  will  be  a  ratal  variance ;  for 

tiseot,"  tlMDgh  fbnnei|7  ^>pUed  to  two  though  It  would  have  tufflced  to  have  al- 

elanwa  of  aveiment*,  are  now  treated  ai  leged  the  tenanc;  generally,  jet  having 

•Tnanrmoni  i  8  p.  &  B.  S09 ;    the  num  mmecMaarilr  qwdlSed  it,  by  ttatjng  the 

■    "  ■■    ■■      -■      ■  ■  -  -     1  aa  Wd. 

So,  tn 

3  thoaa  which  debt  againat  an  <dflcer  for  extoiUng  iU^ 

need  neither  be  alleged  nor  proved  if  at-  gal  feet  on  a  JuriJacUm,  though  it  is  mt 

leged-    Dnneceaaarr  avermenta  coniiat  of  Sdoit  to  allege  the  iatning  c^  the  writ  of 

mattera  which  need  not  be  alleged ;  tm^  fiai  fixxu,  vet  if  the  n&ndfT  alao  nn- 

bring  aUeged,  mnit  be  proved.    Thos,  in  ueceaearilj  aUege  the  judgment  on  whi<di 

an  action  of  aaraniMit  iq)on  a  warrant  It  wa«  fbimded,  he  mtut  prove  it,  having 

on  tba  His  of  goo£,  an  allegation  of  de-  made  it  dewriptivG  of  the  prlniupal  thing. 

eeit  on  tbn  part  fA  die  MUer  ii  imperti-  Savage  n.  Smitii,  2  W.  Bl.  1101 ;  Briatow 

DMil,  and   need   not  be   proved.     Wil-  v.  Wright,  Dong.  668;  Gould'*  Fl.  160- 

BsnMon  v.  AUiaon,  2  Eaat,  416;  Pan-  166';  Dn^per  >.  Qairatt,  2  B.  &  C.  2. 
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insurance,  Qie  material  allegation  is  the  loss ;  but  whether  total 
or  partial  ia  not  material ;  and  if  Che  former  be  alleged,  proof  of 
the  latter  is  snffioient.  So  in  asBumpeit,  an  allegation,  that  a  bill 
of  exchange  was  made  on  a  certain  da^,  ie  not  descripti'vo,  uid 
therefore  strict  proof,  according  to  the  preciBe  da^  laid,  is  not 
neceasaiy ;  though,  if  it  frere  stated,  that  the  bill  bore  date  on  that 
day,  it  would  be  otherwise.'  Thus,  also,  proof  of  catting  the  pre- 
cise nnmber  of  trees  alleged  to  have  been  cut,  in  trespass ;  or,  of 
the  exact  amount  of  rent  alleged  to  be  in  arrear  in  replevin ;  or 
the  precise  valne  of  tlie  goods  taken,  in  trespass  or  trover,  is  not 
necessary.^  Neither  is  matter  of  aggravatdon,  namely,  that  which 
only  tends  to  increase  the  damages,  and  does  not  concern  the 
right  of  action  itself,  of  the  sabstauce  of  the  issae.  But,  if  the 
matter,  alleged  by  way  of  aggravation,  is  essential  to  tiie  support 
of  the  charge  or  clum,  it  most  be  proved  as  laid. 

§  62.  But  in  local  aeUont  the  allegation  of  place  is  material  and 
must  strictly  be  proved,  if  put  in  issue.  In  recJ.  actions,  also,  the 
statement  of  quality,  as  arable  or  pasture  land^  is  generally 
descriptive,  if  not  controlled  by  some  other  and  more  specific 
designation.  And  in  these  actions,  as  veil  as  in  those  for  injuries 
to  real  property,  the  abuttals  of  the  close  in  quesfdon  must  be 
proved  as  laid ;  fbr  if  one  may  be  rejected,  all  may  be  equally 
disregarded,  and  the  identity  of  tlie  subject  be  lost.* 

§  63.  It  being  necessai;  to  prove  the  substance  of  the  issue,  it 
follows,  that  any  departure  from  the  substance,  in  the  evidence 
adduced,  must  be  &tal ;  constituting  what  is  termed  in  the  law 
a  vitrianee.  This  may  be  defined  to  be  a  disagreement  between 
the  allegation  and  the  proof,  in  some  matter,  which,  in  point  of  law, 
is  essential  to  the  charge  or  claim.*  It  is  the  legal,  and  not  the 
natural  identity,  which  is  regarded ;  consisting  of  those  partioiilars 
only,  which  are  in  their  nature  essential  to  the  action,  or  to  the 
justification,  or  have  become  so  by  being  inseparably  connected,  by 
the  mode  of  statement,  with  that  which  is  essential ;  of  which  an 
example  has  already  been  given,'  in  the  allegation  of  an  estate  in 
fee,  when  a  genend  averment  of  freehold  would  sufBce.    It  ia 

I  GvdlnerB.  CroadalWiSBDiT.  eOl;  2Ea>t,49T,602;  Boa  N.  P.  89;  VoweU 

Cozon  V.  Lyon,  2  Cunpb.  807,  n.  v.  Millei,  8  Taunt  189,  per  Lamenoe,  J. ; 

*  Handtonr.  Banib7,5T.B.24S;  Co.  Begiii&  n.  Cniuge,  1  S^   866.      [Se» 

Lit   WZa;   Stephen   on  Flouliiur,  818:  JXM,  toL  2,  S  618  a.] 
Hntchina  v.  Adama,  8  Greenlea^  174.  *  Stepbra  on  PL  107, 108. 

■  Henej  &  Irwell  Nkt.  Co.  p.  Dn^u,        *  jSigira,  )  61-66. 
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necessary,  therefore,  in  these  cases,  first  to  ascertain  what  are  the 
essential  elements  of  the  legal  propositioQ  in  controTorsy ,  takiog 
care  to  include  all,  vliich  is  indispensable  to  show  the  ri^t  of  the 
[daintiff,  or  par^  aflSmung.  The  rule  is,  that  whatever  cannot 
be  stricken  out  without  getting  rid  of  a  part  essential  to  the  cause 
of  action,  must  be  retained,  and  of  coutse  must  be  proved,  even 
though  it  be  described  with  unnecessary  particulariiy.^  The  de- 
fendant is  entitled  to  the  bene&t  of  this  rule,  to  protect  himself 
by  the  verdict  and  judgment,  if  the  same  rights  should  come  ^ain 
in  controversy.  The  rule,  as  before  remarked,  does  not  generally 
apply  to  allegations  of  number,  magnit&de,  quantity,  valne,  time, 
sums  of  money,  and  the  like,  provided  the  proof  in  regard  to  these 
is  suffidient  to  constitate  the  offence  charged,  or  to  substantiata 
the  claim  set  up ;  except  in  those  cases  where  they  operate  by  way 
of  limitation,  or  description  of  other  matters,  in  themselves 
essential  to  the  offence  or  claim.' 

§  64.  A  few  examples  will  snf&ce  to  illustrate  this  subject. 
Thus,  in  tort,  for  removing  earth  from  the  defendant's  land^ 
whereby  the  foundation  of  the  plaintiff's  house  was  injured,  tiie 
allegataon  of  bad  intent  in  the  defendant  is  not  necessary  to  be 
proved,  for  the  cause  of  action  is  perfect,  independent  of  the 
intention.*  So,  in  trespass,  for  driving  against  the  plaintiff's 
cart,  the  allegation,  that  he  was  in  the  cart,  need  not  be  proved.* 
But,  if  the  allegation  contains  matter  of  description,  and  is  not 
proved  as  laid,  it  is  a  variance,  and  is  fatal.    Thus,  in  an  action 


.ja  V.  AUiaini,  3  Eait,-446,  462.  swom  belbre  the  Lord  Msjor.  Stephen  ol 
*  Sma,  S  61 ;  lUcketa  v.  Salwey,  2  B.  Flesding,  268.  The  qoMtiou  whetbw  in 
AAl^MS;  M*7V.Brown,8B.&C.118,  aUeg&tioii  mmt  "be  proved,  or  not,  tonu 
122.  It  hu  been  wid,  thst  sllegationB,  upon  itimateriality  tothecueiUidnotnp- 
vhich  are  merelr  nolten  a/"  iWucemoif ,  do  oathe(bnnuiwhicbitii>tAted,orits place 
not  require  auch  itrict  proo^  u  thoee  in  the  declajstion.  In  general,  ever;  alte- 
which  u«  prediely  put  in  tune  between  gadon  in  an  inducement,  which  ia  materi- 
the  putiea.  Smith  it.  Taylor,  1  New  Bep.  al,  and  not  impertinent,  <uid  fbrelgn  to  tlie 
sio,  per  Chamhre,  J.  But  this  diatiDcliou  caw,  and  which  consequently  cannot  b« 
aa  Mr.  Starkie  joitly  observei,  between  r^ected  aa  aurpluaage,  must  be  proved  •« 
that  which  ia  the  gilt  of  the  action,  and  alleged.  1  Cliltty  on  PI.  262,  820.  It  ia 
that  which  ii  inducement,  ia  not  always  true  that  those  natters  which  need  not 
dear  in  pdncipla.  1  Stark.  Erid.  GSl,  be  allied  with  porticulaii^,  need  cot  bo 
note  (fa);  8  Stark.  Evld.  1661,  note  (xj  proved  with  particuluity,  but  still,  all 
Hetcalf 's  ed.  Certainly  tltat  which  may  allegations,  if  material,  most  be  proved 
be  mvened,  miiat  be  piored,  if  It  is  not  substantiallj  as  aUtgtd. 
admitted ;  and  some  nets,  even  tboueti  *  Panton  v.  Holland,  IT  J<diii«.  02; 
•tated  in  the  tbnn  of  indueement,  may  be  Twias  v.  Baldwin,  9  Conn.  21)1. 
baveraed,  beooae  they  are  material ;  as,  *  Howard  v.  Peeta,  Chlt^  B.  SIS. 
tot  ^■TUTti^i  in  action  fi»  slander,  upon  a 
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for  malicious  prosecution  of  the  plaintiff,  upon  a  oliarge  of  felony, 
before  Baron  Waterpark  of  Wateifork,  proof  of  such  a  proBecntioa 
before  Baron  Waterpark  of  Waterpark  waa  held  to  be  fatally 
Tariant  from  the  declaration.^  So,  in  an  action  of  tort  founded 
on  a  contract,  every  particular  of  the  contract  ia  descriptiTe,  and 
a  Tariance  in  the  proof  is  fatal.  As,  in  an  action  on  the  case  for 
deoeit,  in  a  contract  of  sale,  made  by  the  two  defendants,  proof 
of  a  sale  by  one  of  tliem  only,  as  his  separate  properly,  vas  held 
insufficient ;  for  the  joint  contract  of  sale  was  the  foundation  of 
tiie  joint  warranty  Uid  in  the  declaration,  and  essential  to  its 
l^al  existence  and  validity.* 

§  65.  In  crimnal  prosemOiom,  it  has  been  thought  that  greater 
strictness  of  proof  was  required  than  in  civil  cases,  and  that  the 
defendant  might  be  allowed  to  take  advantage  of  nicer  exceptions.' 
Bat  whatever  indulgence  the  humanity  and  tenderness  of  judges 
may  have  allowed  in  practice,  in  favor  of  life  or  liberty,  the  better 
opinion  seems  to  be,  that  tiie  rules  of  evidence  are  in  both  cases 
the  same.*  If  the  averment  ia  divisble,  and  enough  is  proved  to 
constitute  tlie  offence  charged,  it  is  no  variance,  though  the  re- 
maining allegations  are  not  proved.  Thus,  an  indictment  for 
embezzling  two  bank-notes  of  equal  value  is  supported  by  proof 
of  the  embezzlement  of  one  only.'  And  in  an  indictment  for 
obtwning  money  upon  several  &lse  pretences,  it  is  sufficient  to 
prove  any  material  portion  of  them."  But  where  a  person  or 
thing,  necoBsary  to  be  mentioned  in  an  indictment,  is  described 
with  unnecessary  particularly,  all  tiie  circumstances  of  the  de- 
scription must  be  proved ;  for  they  are  all  made  essential  to  the 
identi^.  Thus,  in  an  indictment  for  stealing  a  hlaek  horse,  the 
animal  is  necesaarily  mentioned,  but  the  color  need  not  be  stated ; 
yet  if  it  is  stated,  it  is  made  descriptive  of  tiie  particular  animal 
stolen,  and  a  variance  in  the  proof  of  the  color  is  fotal.^  So,  in 
an  indictment  for  stealing  a  bank-note,  though  it  would  be  suffi- 
cient to  describe  it  generally  as  a  bank-oote  of  such  a  denomination 

1  W]ilten  r.  Mbm,  2  B.  &  Aid.  766.  Abbott,  J. ;  Lor]  HelrUle'i  oue,  29  Hav- 

*  WeaU  p.  King,  et  al.  12  Ewt,  462 ;  eU'i  St  Tr.  879 ;  2  BuneU  on  Crime*, 
I«es  v.  De  Tutet,  1  B.  &  B.  638.  [See  CSS;  Unilad  Slate*  v.  BilttoD,  2  Hmoo, 
AihlOT  E,  Wolcott,  11  Oiuh.  19^]  4M,  «8. 

*  Beech'i  oaic,  1  Leacli'i  Cu.  163;  *  CarKin'B  case.  Bus*.  &  Br.  SOS ;  FW 
United  State!  j>.  Porter.  8  Daj,  2SS,  286.  neau'i  caae,  Id.   BS5;   I^i  ewe,  U, 

*  Botcoe'i  Crim.  Evid.  TS ;  1  Deecou'i  *ti^ 
Dig.  Crim.   lAw,  469,  460.    And  lee  2 
■Eaet,  P.  n,  785,  1021 ;  1  PhU,  Evid.  606; 
Bex  ■>.  Wktto^i,  2  Stark.  B.  116,  166,  per 
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or  valae,  jet,  if  flie  Damo  of  the  officer  who  signed  it  bo  also 
stated,  it  must  be  strictly  proved.^  So,  also,  in  aa  indictmeat  for 
morder,  malicious  shooting,  or  other  offence  to  the  person,  or 
for  aa  oSeuco  gainst  the  habitation,  or  goods,  the  name  of  the 
person  vho  was  the  subject  of  the  crime,  and  of  the  owner  of 
the  house  or  goods,  are  material  to  be  proved  as  alleged.^  But 
where  the  time,  place,  person,  or  other  circumstances  are  not 
descriptJTe  of  the  fact  or  degree  of  the  cnmo,  nor  material  to  the 
jurisdiction,  a  discrepancy  between  the  allegation  and  the  proof 
is  not  a  variance.  Such  are  statements  of  the  house  or  field, 
where  a  robbery  was  committed,  the  time  of  the  day,  the  day  of 
the  term  in  which  a  felse  answer  in  chancery  was  filed,  and  the 
like.'  In  an  indictment  for  murder,  the  subetance  of  the  chai^ 
is,  that  the  prisoner  feloniously  killed  the  deceased  by  means  of 
shootii^,  poisonii^,  cutting,  blows  or  bruises,  or  the  like ;  it  is, 
therefore,  sufBcient,  if  Ihe  proof  agree  with  the  allegation  in  its 
sabstance  and  general  character  without  precise  confonni^  in 
erery  particular.  In  other  words,  an  indictment  describing  a 
thing  by  ite  generic  term  is  supported  by  proof  of  a  species  which 
is  clearly  comprehended  within  such  description.  Thus,  if  the 
diarge  be  of  poisoning  by  a  certain  drug,  and  the  proof  be  of 
poisoning  by  another  drug ;  or  the  charge  be  of  felouions  assault 
with  a  staff,  and  the  proof  be  of  such  assault  with  a  stone ;  or  the 
charge  be  of  a  wound  with  a  sword,  and  the  proof  be  of  a  wound 
with  an  axe ;  yet  the  chaise  is  substantially  proved,  and  there  is 
no  variance.*     But  where  the  matter,  whether  introductory  or 


X 


Grown* ;  it  wh  held,  flut  It  wu  am  gup-  osu. 
ported  by  evideuw  of  ateatlng  a  turn  »/         *  Wardle'i  cue,  2  Eut,  F.   C.  786; 

manq  coiulatuig  of  Bome  of  the  coin*  Pro'icue,  lb.;  Johnitoue'tCMejId.  786; 

■Dentloned    in    the    Indictment,    without  SUnton't  cue,  Id.  1021 ;  Kez  s.  W^ler,  3 

proof  of  eome  one  or  m(n«  of  the  ipedflc  Starlc  £Tld.  628;  Beiv.  Hncka,  1  Stark. 

tx&at  chained  to  Iuto  been  itoleo.    Beri-  B.  621. 

us  r.  Bond,  1  Dan.  Cr.  Cb*.  R.  61T ;  14         *  1  Eut,  F.  C.  S4I ;  Hutin'*  cue,  S 

iar.  SOD.  Cax.  A  F.  1S8;   CnlUn'i  cue,  Id.   121; 

*  Clark'i    cue,    Bun.    A    Rjr.    S68;  nipni,B68.  An  indictment  Atritealing"  ft 

WUte"!  cue,  1  Leach'*  Cm.  SSO  ;  Jenlu'i  theep  "  t*    *npported    by    ^wit  at  Hm 

cue,  2  Eut,  F.  C.  fil4;  Cnroie'*  cam,  1  tt^Jlns  of  an;  aez  or  TaHetj  of  that  ani- 

LMtdk'*  Cm.  890.    Bnt  a  nii*tBke  in  nwl-  nial j  nr  the  term  i*  nomoi  gtneraiiaimiat, 

Hng  &•  name  is  no  Tsriance,  if  it  be  K&m  U'CviOy't  cue,  2  Lew.  C.  C.  2T2 ;  BeEt 

■owMf  with  the  B«DM  prorod.  TnUlam*  v.  na  v.  S^cer,  1  DennI*,  C.  C.  82.    So,  if 

O^,  2  Stn.8S9;  Poitar'ioaaa.BiiH.  A  the  dHuve  be  <^  death  bj  •°'Ilx:«tiotii  t? 

Rjr.  412 ;  TaimM'*  cue,  Id.  8111 ;  Bingham  the  haoff  ovor  the  month,  and  tfaa  proof  be 

■■  IHgUb,  6  Tannt.  814    So,  ttOM  be  in-  that  nqdtadim  ma  itt^ped,  thon^  ty 
7* 
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otherwise,  is  descriptiTe,  it  must  be  prored  as  laid,  or  the  Tarianca 
vill  be  fatal.  As,  in  aa  indictment  for  peijuiy  in  open  court,  the 
tenn  of  the  court  must  be  truly  stated  and  strictly  proved.^  So, 
in  an  indictment  for  peijury  before  a,  select  committee  of  the 
House  of  Commons,  in  a  contested  election,  it  was  stated  that  an 
election  was  holden  by  virtue  of  a  precept  duly  issued  to  the 
bailiff  of  the  borough  of  New  Malton,  and  that  A  and  B  were 
returned  to  serve  as  membera  for  the  said  borough  of  New  Malton ; 
but  the  writ  appeared  to  be  directed  to  the  bailiff  of  Malton. 
Lord  Ellenhorougb  held  this  not  matter  of  description ;  and  the 
precept  having  been  actually  issued  to  the  bailifT  of  the  borough 
of  New  Ualton,  it  was  sufficient.  But  the  return  itself  was  deemed 
descriptive ;  and  the  proof  being  that  the  members  were  in  iact 
returned  as  members  of  the  borough  of  Malton,  it  was  adjudged 
a  fatal  variance.^  So,  a  written  contract,  when  set  out  in  an 
indictment,  muet  be  strictly  proved.* 

§  66.  Thus,  also,  in  actuma  upon  contract^  if  any  part  of  the 
contract  proved  should  vary  materially  from  that  which  is  stated 
in  the  pleadings,  it  will  be  &tal ;  for  a  contract  is  an  entire  tiling, 
and  indivisible.  It  will  not  be  necessary  to  state  all  the  parts  of 
a  contract,  which  consists  of  several  distinct  and  collateral  pro- 
visions ;  the  gravamen  is,  that  a  certain  act,  which  Uie  defendant 
engaged  to  do,  has  not  been  done ;  and  the  legal  proposition  to 
be  maintained  is,  that,  for  such  a  consideration,  he  became  bound 
to  do  such  ao  act,  including  the  time,  manner,  and  other  circum- 
stances of  ita  performance.  The  entire  consideration  must  be 
stated,  and  the  entire  act  to  be  done,  in  virtue  of  such  considera* 
tion,  together  with  the  time,  manner,  and  circumstauces ;  and 
with  all  the  parts  of  the  proposition,  as  thus  stated,  the  proof 
must  agree.*  If  the  allegation  be  of  au  absolute  contract,  and  the 
proof  be  of  a  contract  in  the  alternative,  at  the  option  of  tiie  d&- 
fendaut;  or  a  promise  he  stated  to  deliver  merchantable  goods, 
and  the  proof  be  of  a  promise  to  deliver  goods  of  a  second  quality  > 

•MM  other  violent  mode  of  Btran^nlation,         ■  2  But,  P.  C.  STT,  9T8,    981,   982 ; 

It  U  fnffldeiit.    Rex  o.  WUere,  T  C.  &  P.  Commoiiwealth    d.   Pumenter,   6   Kck. 

260    ICoiiiiDOiiiTe*lthi>.  Webtter.&Cnih.  279;  The  People  t>.  F^uiUln,  8  Jobna. 

821, 8281.  399. 

1  Wbsn  the  tenn  U  dedniatsd  by  the         *  Clarke  tr.  Orav,  6  Ewt,  564, 667, 668 ; 

day  of  the  month,  as  in  the  Circuit  CfiMUta  Gwhinett  t>.   Philllpi,  8  T.  B.  648,  M6; 

ot  the  United  St&tea,  the  predte  da;  h  Thornton  v.  Jonei,  2  Manh.  287 ;  Parker 

material.     United   State*  d.  McNeal,  1  d.  Pahner,  4  B.  t  A.  887 ;  Swallow  > 

aalL887.  BeuunoDt,2B.  &A.7IUi. 

■  Bex  V.  Leefb,  2  Campb.  18^  lU. 
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or  the  contract  stated  be  to  pay  or  perform  in  a  reasonable  time, 
and  the  proof  bo  to  pay  or  perform  on  a  day  certain,  or  on  the 
happening  of  a  cwtain  event ;  or  the  consideration  stated  be  one 
horse,  bought  b^  tlie  plfuntiff  of  the  defendant,  and  the  proof  be 
of  tro  horses ;  in  these  and  the  like  oases,  ii>^  variance  vill  be 
fiitaLi 

§  67.  There  is,  however,  a  mat«iial  diBtinctioa  to  be  observed 
between  the  redundancy  in  the  allegation,  and  redurtdoTic}/  on]y 
tn  the  proof.  In  the  former  case,  a  variance  between  the  allega- 
tions and  the  proof  will  be  fatal,  if  the  redundant  allegations  are 
descriptive  of  that  which  is  essential.  But  in  the  latt«r  case, 
redundancy  cannot  vitiate,  merely  because  more  is  proved  than 
is  alleged ;  unless  the  matter  superfluously  proved  goes  to  con- 
tradict some  essential  part  of  the  allegation.  Thus,  if  the  allega- 
tion were,  that  in  consideration  of  £10<i,  the  defendant  promised 
to  go  to  Bome,  and  also  to  deliver  a  certain  horse  to  the  plaintiff, 
and  the  plaintiff  should  &il  in  proving  the  latter  branch  of  the 
promise,  the  variance  would  be  fatal,  though  he  sought  to  recover 
for  the  breach  of  the  former  only,  and  the  latter  allegation  was 
unnecessary.  But,  if  he  had  alleged  only  the  former  branch  of 
the  promise,  the  proof  of  the  latter  along  with  it  would  be  imma- 
terial.   In  the  first  case,  he  described  an  undertaking  which  he 

1  Pemif  t>.  Forttr,  2  Eut,  2:  Briilow  i«  not  lupporUd  br  proof  of  ■  note  p*v»- 
v.  Wright,  2  Dong.  066;  Hilt  v.CunpbeU,  ble  "  without  defiOcation."  Addii  v.  Vim 
6  Greeta.  10»;  Svmondi  b.  Can,  1  Campb.  BuiUrk,  *  Zabr.  218.  Where  a  note  wu 
861 ;  KiDg  n.  Robinion,  Cro.  EI.  79.  See  deicribed  in  tha  dectaration  ai  pavable 
poN,  Tol.  •£,  illd.  [Wtiere  the  deda-  "on  or  befbre"  a  certain  day,  and  Uw 
ntion  set  forth  an  executor?  agreement  proof  wa«  that  it  wm  payable  "on"  the 
tt  the  defendant  to  dn  certain  work  for  a  daj  named,  it  wa*  held  no  variance.  Moi^ 
eertain  aum,  and  within  a  certain  time,  on  ton  v.  Penny,  16  tl.  434;  lee  alio  Walker 
nateriala  to  be  fnroiihed  by  the  plaintiff,  v.  Welch,  14  Hi.  277.  The  declaration 
and  alleged  that  the  plaintiff  did  fumiah  waaonaproiniHIopaymanejondemand; 
the  malerials  U  the  aefeadant  in  geuon  the  proof  wa«  a  promise  to  pay  incom- 
Ibr  him  to  complete  the  iiipulated  work  moditiet ;  and  it  waa  held  to  be  a  rariance. 
within  the  itipulaiiM]  time,  and  the  proof  Titui  v.  Aih,  4  t'otter,  N.  U.  81Q.  So  a 
«a>  that  the  plaintiff  bad  not  perftHmed  declaration  <ni  a  note  not  alleged  to  be 
in  full  Ilia  agreenfent,  but  that  he  wu  ex-  npoo  Intereit  ii  not  inatained  by  proof  of 
cmed  torn  the  performance  thereof  by  the  a  note  in  other  respects  similar,  but  draw- 
waiver  of  the  defendant ;  the  Tariance  wai  ing  intereit.  Gntgg  v.  Frye,  32  Maine, 
Iwld  fktal.  Colt  V.  Miller.  10  Cosh.  49,  Gl ;  283.  There  can  be  no  doubt  of  the  ad- 
lee  aiio  Metzner  c  Bolton,  24  Eng.  Law  &  mitiibiUty  of  a  written  contract  in  evi- 
Eq.  537.  And  where  the  declaration  al-  dence  to  prove  the  contract  declared  on, 
leged  an  authority  to  one  O.  W.,  trading  though  the  declaration  does  not  aver  that 
at  G.  W.  &  Co.,  to  sell  goods  as  the  gooda  it  was  in  writiiig.  It  is  generally  unnecea- 
of  O.  W., and  the  proof  was  of  ui  authority  mry  In  declaring  on  a  simple  cootnwt  in 
lo  G.  W.  to  aell  the  goods  ai  the  goodi  of  wridng  to  allege  it  to  be  so.  This  allegar- 
O.  W.  &  Co.,  the  variance  was  held  &tBl.  lion  ii  not  required  even  in  declarationi 
Addington  d.  Magan,  2  Eng.  Law  &  £q.  on  contracts  that  are  within  the  statute 
■27.  A  declamlioD  eetting  oat  a  not«  of  frauds,  Fiedlers.  Smith,  SCiuh.  840; 
payable  "wilhoatde&lcation  or  disconnt"  see  Irrine  ».  Stone,  lb.  SOS.] 
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has  not  proved ;  but  id  the  latter,  he  has  msnlj  alleged  one 
promise,  and  proved  that,  and  also  another.^ 

§  68.  Bat  where  the  subject  is  entire,  as,  for  example,  the  eon- 
nderation  of  a  contract,'  a  variance  in  the  proof,  aa  ve  have  just 
Been,  ehows  the  allegation  to  be  defective,  and  is,  therefore, 
material.  Thus,  if  it  vere  alleged,  that  the  defendant  promised 
to  pay  £100,  in  eoneideration  of  the  plaintiff's  going  to  Rome, 
and  also  delivering  a  horse  to  the  defendant,  an  omission  to 
prove  the  irholo  consideration  alleged  Tould  be  Iktal.  And  if  the 
conuderalion  had  been  all^;ed  to  consist  of  the  goii^;  to  Rome 
only,  yet  if  the  agreement  to  deliver  the  horse  vere  also  proved, 
as  forming  part  of  the  consideration,  it  would  be  equally  latal ; 
the  entire  thing  alleged,  and  tiie  entire  thing  proved,  not  being 
identical.*  Upon  the  same  principle,  if  the  consideration  alleged 
be  a  contract  of  the  pltuntiff  to  build  a  ship,  and  the  proof  be  of 
one  to  finith  a  ship  partly  built ;  *  or  the  consideration  alleged  be 
the  delivery  of  pine  timber,  and  the  proof  be  of  apruee  timber ; ' 
or  the  consideration  alleged  be,  that  the  plaintiff  would  indorse 
a  note,  and  the  proof  be  of  a  promise  in  confideration  that  he  had 
indorsed  a  note ;  *  the  variance  is  equally  fatal.  But  though  no 
part  of  a  valid  consideration  may  be  safely  omitted,  yet  that  which 
is  merely  frivolous  need  not  be  stated ; '  and,  jf  stated,  need  not 
be  proved ;  for  the  court;  will  give  the  same  construction  to  t^e 
declaration,  as  to  the  contract  itself,  r^ecting  that  which  is  non- 
aeneical  or  repugnant.^    - 

§  69.  In  the  case  of  deeds,  the  same  gen«^  principles  are 

1  Stuk.  Grid.  401.    Where  Oie  agrw-  ■  Ttotibhu  v.  OOt,  1  Hck.  868. 

ment,  u  in  thia  case,  ramlaiiu  Bevenl  di»-  ■  BhIUot  t>.  Ijuiaon,  ^  Conn.  404.    [So 

tinct  promiMi,  and  for  the  breach  of  one  if  the  allegation  be  of  aa  agreement  to 

onl;  the  acdou  ia    brought,  Qie  conae-  obtain  Iniurance  on  proper^,  "  in  conaid- 

quencei  of  a  rarlauce  may  be  aroided  by  eialloii  of  a  reatenaUe  comnaaiim,"  and  the 

alleging  the  promiM,  aa  made  into-  cUia.  proof  be  of  an  agreement  to  obttdn  the  in- 

And  no  good  reason,  in  principle,  la  per-  aonmce  in  conaideration  of  a  d^iie  tan, 

oelTed,  why  the  caae  mentioned  in  Uie  the  variance  is  filial.     ClcaTet  v.  hord,  8 

fallowing  lection  might  not  be  treated  in  Gray,  66,  Tl.    And  where  the  declaratioB 

a  similar  manner ;  but  the  authoritie*  are  alleged  that  the  defendant,  "  in  conaidera- 

othenriie.    In  the  example  given  in  the  tion  that  laid,  Ac.,  had  accepted  the  aa- 

tezt,  the  allegation  ia  anppoeed  to  impc^  iignment  of  a  certain  policy,  &c.,"  and  the 

that  the  trndertaking  conauted  of  neither  proof  was  that  "the  policy  having  hosa 

mora  nor  leu  tliau  H  alleged.  auigned  to  oa,  in  rvnaideratton  hereof, 

*  Swallow  D.   Beaumont,  S  B.  A  A.  we  promlee,  Ac.,"  it  waa  held  that  thei« 

766;  White  B.  Wilson,  2  B.  &F.  116;  m-  waaavariaooe.    New  Hampshire  Mutnal, 


pra.168.        _ _  _       &e..  Int.  Co.  cHnnt,  JOFoeter,  21B.J 

EUUp,8Ci 

8  Wend.  874.  •  Fergnton  v.  HarwMd  8  Ciaiicb,  406^ 


nowlton,    842. 
*  siaitb  >r  BaAer,  8  Da^,  812. 


aling  V.  Ho-        ^  Brooki  v.  Lowrie,  1  Not!  A  McCord, 
n.  Enowh 
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applied.  K  the  deed  is  declared  upoD,  every  part  stated  in  the 
jjeadiugB,  ai  descriptive  of  the  deed,  maBt  be  exactly  proved,  or  it 
vill  be  a  TariaDce ;  and  this,  whether  the  parts  set  out  at  length 
irere  necessary  to  be  stated  or  not.'  If  a  qualified  covenant  be 
set  oat  in  the  declaration  as  a  general  covenant,  omitting  the 
exception  or  limitatiou,  the  variance  \)etween  the  allegation  and 
the  deed  will  be  fatal.  If  the  condition,  proviso,  or  limitation 
afiects  the  original  cause  of  action  itself,  it  constitutes  an  essential 
element  in  the  original  proposition  to  be  maintained  by  the  plain- 
tiS*;  and,  therefore,  must  be  stated,  and  proved  as  laid ;  but,  if  it 
merely  afiecte  the  amount  of  damages  to  be  recovered,  or  the 
liability  of  the  defendant  as  afTected  by  circumstances  occurring 
after  the  caose  of  action,  it  need  not  be  alleged  by  the  plaintiff, 
but  properly  comes  out  in  tiie  defence.^  And  where  the  deed  is 
not  described  according  to  its  teuor,  but  according  to  its  legal 
effect,  if  the  deed  agrees  in  legal  effect  with  the  legation,  any 
verbal  discrepancy  is  not  a  variauce.  As,  in  covenant  against  a  ' 
tenant  for  not  repiuring,  the  lease  being  stated  to  have  been  made 
by  the  plaintiff,  and  the  proof  being  of  a  lease  by  the  plaintiff  aud 
his  wife,  she  having  but  a  chattel  interest ;  or,  if  debt  be  brought 
by  the  husband  alone,  on  a  bond  as  given  to  himself,  the  bond 
fqipearing  to  have  been  given  to  the  husband  and  wife ;  yet,  the 
evidence  is  sufficient  proof  of  the  allegation.^     But,  where  the  deed 

■BowdUciiD.  Uawler,  2  Campb.  1S6;  deed,  or  the  like,  liver;  bein^  nude  in  the 

DmidBi  V.  Ld.  Weymmitb,  Cowp.  666;  one  cue,  tud  poweBsioa  delirered  in  the 

Mpra,  S   56;   Fewuoit  v.   Hanrood,  7  other,  the  tranefer  of  title  is  perfect,  not- 

Ciaach,  408, 418 ;  Sheehy  k.  MandeTiIle,  irithsUndiag  any  mistake  in  tne  name  of 

Id.  208,  217.  the  granLor ;  for  it  takea  effect  bj  deliTery, 

*  1  Chittr,  FL  268,  269  (Sth  Am.  ed.) ;  and  not  by  the  deed.  Perk.  eec.  08-42. 
Howdl  V.  Ricbarda,  11  EMt,  6ES;  Clarke  But  where  the  efficacy  of  the  Q-ansactLau 
■.  Oni;,  6  East  6M,  670.  depends  on  the  instrument  itself,  u  in  tha 

*  Besver  v.  LMoe,  2  Hod.  217 ;  Arnold  case  of  a  bond  for  the  payment  of  moaey, 
V.  KiToolt,  1  Br.  &  B.  442;  Whitlock  v.  or  any  other  executory  contract  by  deed, 
Banue;,  2  Manf.  610 ;  Ankentela  r.  if  the  name  of  the  obhgor  In  the  bond  ia 
Clark,  4  T.  R.  616.  It  it  aaid  that  an  diSbrent  &om  the  signature,  as  if  it  were 
allegation,  that  J.  8.  otherwiae  B.  S.  made  wriitea  John  and  sigued  William,  it  ia 
a  deed,  ii  not  suppcnted  by  evidence,  that  said  to  be  void  at  taw  fbr  uncertain^', 
J.  S.  luade  a  deed  by  the  name  of  R.  S.  nnless  helped  by  proper  averments  on  tb* 
1  Stark.  Evid.  518,  cite«  Hyckman  v.  record.  A  mistake  m  this  matter,  as  in 
Shotbolt,  Byer,  279,  dL  9.  The  doctrine  any  other,  in  drawing  up  the  contract, 
of  that  case  is  very  cleaiiy  exponnded  by  may  be  refbrmed  by,  bill  in  equity.  At 
Parke,  B.,  in  Williami  d.  Bryant,  6  Mees.  law,  where  the  obligor  has  been  sued  by 
4  Wela.  447.  In  regard  to  a  discrep-  hie  true  name,  signed  to  the  Loitd,  aud 
ancy  between  the  name  of  the  obligor  in  not  by  that  written  in  the  body  of  it,  and 
the  body  of  a  deed,  and  in  the  aignature,  the  i^ed  tkct  pf  the  diacrepancy,  onex- 
a  distinction  is  to  be  obaerved  between  pl^ed,  is  all  which  ia  presented  by  the 
tnniactiona  which  derive  their  ^cacy  record,  it  haa  always  been  held  bad.  Thia 
wholly  from  the  deed,  and  thoae  wbjch  (u>  rule  was  orisinally  founded  In  thia,  that  a 
not.  Thna.in  a  JboOhient  at  the  common  man  cannot  have  two  names  of  bapttnn  at 
law,  or  a  tale  of  penooal  pn^ier^  by  the  same  time;  for  whatever  name  wai 
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is  set  out,  on  oyer^  the  rule  is  otlierwlBe ;  for,  to  have  oyert  is^  iu 
model  n  )iractice,  to  be  funushed  with  an  exact  and  liteiiil  copy 

impcned  at  his  baptiim,  whettm  nugte  or  kaevm  by  tie  proper  naae  n  which  tie  bond 

COm|>Ouiided  of  HTeial  namea,  he  being  inu  made,  at  the  time  of  mating  it.     We 

baptized  but  once,  that  and  that  alone  was  find  no  auchoritiei  for  aaymg,  that  the 

his  bapCiBmal  name ;  and  bylbat  nainobe  declaradon   would  have  been  bad   with 

declared  himaelf  bound.     So  it  was  held  Bucli  an  avenneDt,  evai  if  then  had  beai  a 

ia  Sercbor  u,  Talbot,  S  Hen.  VL  £fi,  pi.  6,  lolal  variance  of  tAe  ,firM  naiaea ;   idll  leM. 

and  Bubeequenlly  in  Tbomlon  v.  Wlkea,  where  a  man,  having  two  proper  names,  or 

S4  Hen.  VL  19,  pi.  3G ;  Field  k.  Win^low,  namea  of  baiitiam,  haa  bound  himself  by 

Cro.  £1.897  iOhvero.  Watkins,  Cro.Jac.  the  name  of  one.   Andoo  thepieaof  "non 

G68;  Uabjr  v.  Shepherd,  Cro.  Jac.  610]  eeC  bctum,"  icAen  the  diffamce  of  noma 

Graoi  v.  King,  Wilies,  564 ;   Gierke  v.  doei  not  appaat  en  the  record,  and  there  ia 

lated,  Lutw.   '21 1 ;   Gould  v.  Bamei,  8  evidenceof  the  partj  having  been  known, 

TauDt.  504.    "  It  appeaiB  &am  these  cases  at  the  time  of  the  oxecudon,  by  the  name 

to  t«  a  settled  point,"  said  Parke,  B.,  in  on  the  instrument,  thore  is  no  case,  tliat 

Williams  o.   Bryant,  "  that  if  a  dedara-  we  are  aware  of,  wljich  decidea  that  the 

tioQ  against  a  dofeodant  bj  one  ClirisCiui  Instrument  is  vuid,"     The  name  written 

name,  ■«,  Cor  instanoe,  Joseph,  state  that  in  the  bod;   of  the  instrument  is  that 

he  executed   a  bond   bf  the   name   of  which  the  party  by  the  act  of  execution 

Thomas,  and  there  be  no  auonent  to  explain  and  detiverr,  declu«s  to  be  hia  own,  and 

the  difference,  each  as  thai  he  looi  inoum  fijr  by  which  he  Bcknowledges  himself  bound. 

the  iaita-  name  at  lAe  time  of  the  execution.  By  this  name,  tlierefore,  he  should  re^- 

such  a  declaration  would  be  bad  on  de-  laiiy  be  sued ;  and  if  sued  with  an  alia* 

murrer,  or  in  arrest  of  judgment,  even  didia  of  his  true  name,  by  which  tbe 

after  issue  joined  on  a  plea  of  nun  ett  fac-  instrument  was  signed,  and  an  averment 

luni.    And  tlie  reason  appears  to  be,  that  iu  the  doclaratian,  that  at  the  time  of  eze- 

in  bonds  and  deeds,  the  efficacy  of  which  cutiog  the  instrument  he  was  known  ni 

depend*  on  tlie  instrument  itself,  and  not  well  hj  the  one  name  as  the  other,  it  ia 

on  matter  in  paie,  there  must  be  a  certain  conceived  that  he  am  take  no  advantage 

(/cM^natupsrsanicof  the  party,  whichregn-  of  the  diBcreponcy  i  being  estopped  by 

lady  onsbt  to  be  by  the  true  &rat  name  or  the  deed,  lo  deny  this  allegation,    Evan* 

name  of  b^tism,  and  surname ;  of  which  c.  King,  Wilies,  655,  note  (b)  ;  Reeves  v. 

Uie  flnt  la  the  most  important."    "  But  Slater,  7  Bam.  &  Cress.  486, 4B0 ;  Cro.  EL 

ou  the  otiier  hand,"  he  adds,  "it  is  cer-  897,  note  (a).    See  also  Regina  «.  Wool- 

toln,  that  a  person  may  at  this  time  sua  or  dale,  6  Ad.  &  El.  649,  ir.  a. ;  Wooster  a. 

be  sued,  not  merely  by  hia  true  name  of  Lyons,  6  Blackf.  60.    If  sued  by  the  name 

b^ttism,  but  by  any  first  name  which  he  written  in  the  body  of  the  deed,  without 

has  acquired  by  usage   or  reputation."  any  explanatory  averment,  and  he  [deada 

"  If  a  par^  ia  ^led  and  known  by  any  a  misnomer  in  abnlemeot,  the  pUintifi',  in 

proper  name,  by  that  name  he  may  b«  hia  replication,  toay  estop  tum  by  the 

sued,  and  the  misnomer   could   not   be  deed.    Dyer,  279,  b,  pi.  Q,  note;  Stoiy"! 

{deeded  in  abatement;   and  not  only  ia  PlesdingB,  43 ;  Wilies,  655,  note.    And  if 

this  the  est«blisbed  practice,  but  the  doc-  he  should  be  sued  by  his  true  name,  and 

trine    is    promulgated   in    verr    ancient  plead  non  ett  factum,  wherever  thia  plea, 

times.     In  Bracton,   186,  b,  it  is  said,  as  is  now  the  case  in  England,  since  tbe 

"Item,  si  quis   iinoniinu   Aierit,  iiDa  in  rule  of  Hilary  Term,  i  Wm.  IV.  U.  21, 

nomine  frmpn'o   sive   in   eognonaae,  illnd  "operates  as  a  denial  of  the  deed  in  point 

nomen  tenendum  erit,  quo  solet  frequentlhs  of  fiLCt  only,"  all  other  defences  agninst  it 

appellaii,   i^ula   adeo   imposita   sunt,   ut  being  required  to  be  specially  pleaded,  tlie 

demouslreDt  voluntatem  dicentis,  et  iid-  difficulty  occasioned  by  the  old  decisions 

mur  naiis  in  vods  ministerio."    And  if  a  may  now  be  avoided  by  proof,  that  die 

party  may  sue  or  be  sued  by  the  proper  party,  at  the  time  of  the  eiecndon,  waa 

name,  by  which  he  ia  known,  it  must  be  a  known  by  the  name  on  the  &ce  at  tlie 

anfficient  desienadoil  of  him,  if  he  enter  deed.    In  those  American  States  which 

into  a  bond  by  that  name.     It  by  no  have  abolished  special  pleading,  substito- 

means  follows,  thereEbre,  that  the  decision  ting  Uie  general  issue  in  all  cases,  with  a 

in  the  case  of  Gonldv,  Barnes,  and  othera  brief  statement  of  the  special  matter  of 

before  referred  to,  in  which  the  question  defence,  probably  the  new  course  of  prae- 

aroae  on  the  record,  would  have  been  the  dee  thus  introduced,  would  lead  to  a  simi- 

tame,  if  there  had  been  an  aixrvuad  on  l&s  lar  leiull. 
.^los  of  the  deciaration,  that  the  parU  teat 
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of  Gie  deed  declared  od,  everj  word  and  part  of  which  is  thereby 
made  dcEcriptive  of  the  deed  to  be  offered  in  evidence.  lu  such 
case,  if  the  plaintiff  does  not  produce  in  evidence  a  docd  literally 
eoirespondivg  with  the  copy,  tlie  defendant  may  well  say  it  is  not 
the  deed  in  issue,  and  it  will  be  rejected.^ 

§  70.  Where  a  record  is  mentioned  in  the  pleadings,  the  same 
distiactioa  is  now  admitted  in  the  proof,  between  allegations  of 
matter  of  substance,  and  allegatious  of  matter  of  description ;  the 
former  require  only  substantial  proof,  the  latter  must  be  literaily 
proved.  Thus,  in  au  action  for  malicious  prosecution,  the  day  of 
the  plfuntiff's  acquittal  is  not  material.  Neither  is  the  term  in 
which  the  judgment  is  recovered,  a  material  allegation,  in  an 
action  against  the  sheriff  for  a  false  return  on  the  writ  of  execu- 
tion. For  in  both  cases,  tlio  record  is  alleged  by  way  of  induce- 
ment only,  and  not  as  the  foundation  of  tlie  action ;  and  therefore 
literal  proof  is  not  required.*  So,  iu  an  indictment  for  peijury  in 
a  case  in  chancery,  where  the  allegation  was,  that  the  bill  was 
addressed  to  Robert,  Lord  Hcnly,  and  tlie  proof  was  of  a  bill  ad- 
dressed to  Sir  Robert  Henly,  KX.,  it  was  held  no  variance ;  the 
substance  being,  tliat  it  was  addressed  to  the  person  holding 
the  great  seal.'  But  where  tlie  record  is  the  foundation  of  the 
action,  the  term  in  which  the  judgment  was  rendered,  and  the 
number  and  names  of  the  parties,  are  descriptive,  and  must  be 
strictly  proved.* 

§  71.  In  regard  to  preteriptiom,  it  has  beeu  already  remarked, 
Uiat  the  same  rules  apply  to  them  which  are  applied  to  contracts ; 
a  prescription  being  founded  on  a  grant  supposed  to  be  lost  by 

I  Waugb  p.  Biuael,  5  Tannt.  707,  70B,         •  Per  BaUer,  J,,  in  Rex  t>.  Pippett,  1 

Ser  Gibbe,  C.  J.;  Jamee  v.   Wtdruth,  B  T.  B.  240;  Bodmim n.  Formui,  8  Johm. 

Dlini.  410 ;  Henry  v.  Cleland,  14  Johns.  29 ;  Brookg  v.  Bemiag,  Id.  456 ;  The  State 

400;  Jansen  v.  OBtraoder,  1  Coiren,  flTO,  o.  Caffej,  2  Murphy,  820. 
ace.    In  Henry  r.  Brown,  14  Johns.  49,         *  HosUU    v.    Stratton,    1   H.  Bl.  49; 

wliere  the   condition   of  the   bond  was  Woodford  c.  Ashley,  11  East,  606;  Black 

"  withoQt  fraud  or  oUur  delay,"  and  in  the  o.  Braybrook,  1   Stark.  E.  7 ;  Baynes  v. 

oyer  the  word  "other"  was  omitted,  the  Forrest,  2  Str.  892;  United  Stateg  v.  Mc- 

detendant  moved  to  set  aside  a  verdict  for  Neal,  1  Gall,  387.     [And  where  in  a  writ 

Uie  plaJntiQ*,  because  the  bond  was  admit-  of  error  brought  to  reverse  the  judgmeot 

led  in   evidence  without  regard  to  the  of  wiuiwr,  the  judgmeotwaacailedajudg- 

Tviance ;  but  the  couct  reftwed  the  mo-  ment  of  oiakiwry,   Ibe   variance,  upon  a 

tton,  partly  on  the  ground  that  tbe  vari-  plea  of  tiid  tid  record,  was  held  thtnl.    Bnr- 

ance  was  imnuuerial,  and  partly,  that  the  nett  u.  Phillips,  0  Eng.  Iaw  &  Eq.  46T. 

oyer  was  clearly  amendable.     See  also  And  thougli  the  variance  be  in  regard  lo 

Drar  V.  Fenno,  12  I^k.  621.  &cts  and  circumstancea  which  need  not 

*  PurceU  t>.  MacaatDora,  0  East,  167 ;  have  been  stated,  it  is  stiU  &tAl.    Whit*- 

Btoddart  D.  Palmer,  4  B.  &  B.  2 ;  Phillips  ker  v.  Bramson,  %  Pt^e,  C.  C.  300.) 
■.  Rhaw,  4  B.  &  A.  436;  6  B.  &  A.  9M. 
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lapso  of  time.*  If,  therefore,  a  prescriptive  ri^t  be  set  forth  as 
the  foundatioD  of  the  action,  or  be  pleaded  in  bar  aud  put  in  issue, 
it  must  be  proved  to  the  full  extent  to  which  it  is  claimed ;  for 
every  fact  alleged  is  descriptive  of  the  supposed  grant  Thus,  if 
iu  trespass,  for  breaking  and  entering  a  several  fishery,  the  plain- 
tiff, in  his  replication,  prescribes  for  a  Eole  and  exclusive  right  of 
fisliing  in  four  places,  upon  which  issue  is  taken,  and  the  proof  be 
of  such  right  in  only  three  of  the  places,  it  is  a  fa^al  variance.  Or, 
if  iu  trespass,  the  defendant  justify  under  a  prescriptive  right  of 
common  on  Eve  hundred  acres,  and  the  proof  be,  that  his  ancestor 
had  released  five  of  them,  it  is  fatal.  Or  if,  in  replevin  of  cattle, 
the  defendant  avow  the  taking  dsmage  feasant,  and  the  plaintiff 
plead  in  bar  a  prescriptive  right  of  conunon  for  all  the  cattle,  ou 
which  issue  is  taken,  and  the  proof  be  of  such  right  for  only  a  part 
of  the  cattle,  it  is-fatal.' 

§  72.  But  a  distinction  is  to  be  observed  between  cases,  whore 
tiie  prescription  is  the  foundation  of  the  claim,  and  Is  put  in  issue, 
and  oaaea  where  tlie  action  is  founded  iu  tort,  for  a  disturbance  of 
the  pltuntiff  in  his  enjoyment  of  a  prescriptive  right.  For  in  the 
latter  cases  it  is  sufficient  for  the  plaintiff  to  prove  a  right  of  the 
same  nature  with  that  alleged,  though  not  to  the  same  extent; 
the  gist  of  the  action  being  the  wrongful  act  of  the  defendant,  in 
disturbing  the  plaintiff  in  bis  right ;  and  not  the  extent  of  that 
right.  Therefore,  where  the  action  was  for  the  disturbaace  of  the 
pliuntiff  in  his  right  of  conunon,  by  opening  stone  quarries  tliere, 
the  allegation  being  of  common,  by  reason  both  of  a  messuage  and 
of  land,  whereof  the  plaintiff  was  possessed,  aud  the  proof.  In  a  trial 
upon  a  general  issue,  bemg  of  conunon  by  reason  of  the  laud  only, 
it  was  held  no  variance ;  tiie  court  observing,  that  the  proof  waa 
not  of  a  different  allegation,  but  of  the  same  allegation  in  part, 
which  waa  sufficient,  and  that  the  damages  might  be  given  accord- 
ingly.' Yet  in  the  former  class  of  cases,  where  the  prescription 
is  expressly  in  issue,  proof  of  a  more  ample  right  than  is  claimed 
will  not  be  a  variance ;  as,  if  the  all^atiou  be  of  a  right  of  com 
nion  for  sheep,  aud  the  proof  be  of  such  right,  and  also  of  common 
for  cows.* 

>  Supra,  §  GS  UkuI,  vol.  2,  |  637-640,  Tarier  v.  Tumock,  Cro.  Jfto  C29  j  Hani- 
tit.  Prbbcriftioh].  fold  V.  PenninKlon,  4  B.  &  C.  101. 

'  Kogers  ii.  Allen,  1  Cunpb.  813,  816;  *  Buahirooii   d.   Pond,   Cro.   EL   722; 

Botherlism  e.  Green,  Not,  67  ;  Conven  Tewkiburv  v.   Bricknetl,  1  Taunt   ]42i 

•.Jackson,  Clft7t.  IS;  Bull.  If.  P.  299.    -  rapni,  SS  ^,  67,  68. 

•  Riuketi  -  »;alwa7,  2  B.   &  A.  860; 
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§  78.  But  the  party  may  now,  in  almost  every  case,  avoid  tiie 
eonteqaences  of  a  variance  between  the  allegation  in  tlie  pleadings 
and  the  state  of  facts  proved,  by  amendment  of  tlie  record.  This 
power  was  given  to  the  courts  hi  Eaglaod  by  Lord  Tenderden's 
Act,'  in  regard  to  variances  between  matters  in  writing  or  in  print, 
produced  in  evidence,  and  the  recital  thereof  upon  the  record  ;  and 
it  waa  afterwards  extended'  to  all  other  matters,  in  the  judgment 
of  the  court  or  judge  not  material  to  the  merits  of  the  case,  upon 
Bnch  terms  as  to  costs  and  postponement  as  the  court  or  judge  may 
deem  reasonable.  The  same  power,  so  essential  to  the  administra- 
tiou  of  substantial  justice,  has  been  given  by  statutes  to  the  courts 
of  most  of  the  several  states,  as  well  as  of  the  United  States ;  and 
in  both  England  and  America  these  statutes  have,  with  great  pro- 
priety, been  liberally  expounded,  in  furtherance  of  their  beneficial 
design.'  The  judge's  discretion,  in  allowing  or  refusing  ameud- 
fflcnts,  like  the  exercise  of  judicial  discretion  in  other  cases,  cannot, 
in  general,  be  reviewed  by  any  other  tribunal.*  It  is  only  in  the 
cases  and  hi  tlie  manner  mentioned  in  the  statutes,  that  the  pro- 
priety of  its  exercise  can  be  called  in  question. 

1  9  Geo.  IV.c.  16.  Laine7ii.BUhop,4B.&Ad.4T9i  BrisnCi'. 

*  By  Stat.  8  &  4  Wm.  IT.  c  42,  S  23.  Eicke,  Mood.  &  Malk.  mi ;  Parka  v.  Edge, 

*  See  Hanbtuj  e.  Ella,  1  Ad.  &  El.  81 ;  I  C.  &  M.  429 ;  Maaterman  v.  Judson,  H 
Parry  v.  Fairhural,  2  Cr.  M.  &  R.  190,  Bing.  224  ;  Brooke  v.  Blaachard,  I  C.  & 
196;  Doe  V.  Edwaida,  1  M.  &  Kob.  819;  M.  779;  Jelf  b.  Oriel,  4  C.  4.  P.  22.  The 
6  C.  &  P.  208,  a.  c, ;  Hemming  v.  Farrj,  American  cases,  which  are  Ter;  numer- 
e  C.  &  P.  680 ;  Math  r.  Dengham,  1  M.  ft  0U8,  are  stated  in  1  Metcalf  Jb  PerkiDs's  Di- 
Eob.  442 ;  Ivej  v.  Young,  Id.  646 ;  How-  gest*,  p.  146-iea,  and  in  Puiimm's  Supple- 
elJ  V.  Thomas,  7  C.  &  P.  842:  Mayor,  &c.,  meat,  vol.  2.  p.  727-780.  [Sub  also  past. 
of  Carmarthen  d.  Lewia,  fl  C.  &  P.  608;  Tol.  2,  §  11  a-11  c] 

Hill  T.  Salt,  2  C.  &  M.  420 ;  Cox  v.  Faia^  •  Doe  v.  ErrinRtnn,  1  K.  Si  Rob.  844, 

tr,  1  Ner.  &  P.  681 ;  Doe  o.  Long,  9  C.  &  cote ;  Melliah  e.  Hichardaon,  0  Bing.  125 ; 

P.  777 ;  Krneat  v.  Brown,  2  M.  &  Roh.  18 ;  Parka  v.  Edge,  1  C.  4  M.  42a  ;  Jenkins  v. 

SioT7  H.  Witaon,  2  Scott,  S42 ;  Smith  v.  Phillipa,  9  C.  &  P.  768  ;  Merriara  v.  Ijtng- 

Bnuidrwn,  9    Dowl.    480;   WhitweU   ».  don,  10  Conn.  460,  473;  Clapp  o.  Balch, 

Scheer,  8  Ad.  &  El.  801 ;  Read  v.  Duna-  8  Gieenl.  216, 219 ;  MandevUie  v.  Wilson, 

more.  9  C.  t  P.  588;  Smith  v.  Knowel-  6  Cnuich,  15;  Marine  Ina.  Co.  v.  Hodg- 

dea,  S  Dowl.  40;  Norcott  v.  Mottram,  7  son.  6  Cranch,  206;  Walden  v.  Craig,  9 

Scott,  176 ;  Legge  p.  Boyd,  6 Bing. N.  0.  Wlieat   67fl;    Chirac    «.    Reinieker,   U 

240.    Amendments  were  refnaed  in  Doe  Wheat.  802 ;  United  States  v.  Buford,  3 

B-Errington,   1  Ad,  &  EL  750;   Cooper  Peters,  12,  82;  Benner  v.  Frey,  1  Bliin. 

r.  Whitehonae,  1  C.  &  P.  545 ;  Jolm  v.  SGO ;  Bsiley  v.  Muagrare,  2  S.  &  R.  219 ; 

Currie,  Id.  til8;  Watkini  g.  Morgan,  Id.  Bright  c.  Sagg,  4  Dever.  492.    But  if  Ilin 

(<6l;  Adams  n.   Power,  7  C.  &  P.   78;  judge  exercises  hie  discretion  ina  munncr 

Brashier  v.  Jackaon,  S  M.  &  W.  649  ;  Doe  dearly  and  manifestly  wrong,  it  ia  anid 

p.  Kowe,  a  DowL  444 ;  Empaon  o.  Griffin,  that  the  court  wilt  interfere  and  aet  it 

a  P.  &  D.  166.    The  following  ara  cnsei  right    Hacknun  v.  Femie,  1   M.  &  Vf. 

af  Tariance,  arlalng  under  Lord  Tenter-  506 ;  Geacb  v.  lugall,  S  Jur.  891 ;  14  M.  A 

den's  Act    Bentzing  o.  Scolt,  4  C.  ft  P.  ff .  96. 
24;  MoUliet  e.  PoweU,  6  C,  &  P.  228; 
TOi-  I,                                                 ft 
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[*|T4.  Tbebudenaf  proof  1« npon  him  who  takes  the  afflimatlTeof  the  Iiatw. 

75.  The  pliintiiT  will  bave  the  open  and  close,  if  it  be  necesiaij  ibr  him  to  give 

taj  proof,  in  the  flnt  liutance,  eren  aa  to  damagea. 

76.  Tbf*  will  erabrtce  all  actiom  where  damagea  are  onliiiiiidated,  even  when  no 

general  iaine  i«  pleaded. 

77.  FrDceediugi  not  according  to  the  oommon  law,  are  condacted  in  a  dmllar 

78.  Where  the  dction  ii  bated  npoD  twgatiTe  aTermenta,  proof  moil  be  given 

Id  their  support  In  the  flnt  inttance. 
79  and  n.  But  where  the  negatlTefkctlipecuUaTlj'ln  die  knowledge  of  defendant, 

•light  proof  la  snfBdeaL 
SO.  Where  the  acdon  ii  baaed  upon  a  negattve  breach  of  dniy,  some  eTid(>nce 

mnit  be  giren  in  snpport  of  the  allegations. 
81.  Manj  other  Gates  where  negattfe  it  required  to  be  prOTed.) 

§  74.  A  raniD  kulb,  which  goTerns  in  the  productioB  of  evidence, 
18,  that  (M  obligation  of  proviitg  any  faxA  lies  upon  the  party  toho 
truhttantially  assertt  the  a^rmative  of  the  uvue.  This  is  a  rule  of 
couveiiionce,  adopted  not  because  it  is  impossible  to  prove  a  nega, 
tire,  but  because  the  n^^tive  does  not  admit  of  the  direct  and 
simple  proof  of  which  the  aMnuative  is  capable.^  It  is,  therefore, 
geuerall;r  deemed  sufficient,  where  the  {legation  is  affirmatiTe,  to 
oppose  it  with  a  bare  denial,  until  it  is  established  by  evidence. 
Such  is  the  rule  of  the  Roman  law.  Hi  incumbit  probatio  qai  dicity 
non  qui  negat,^  As  a  consequence  of  this  rule,  the  party  wlio  asserts 
the  affirmative  of  the  issue  is  entitled  to  b^n  and  to  reply ;  and 
having  begun,  he  is  not  permitted  to  go  into  half  of  his  case,  and 

>  Dnnguet  v.  Frndhomme,  8  Looia.  R.  any  aspect  of  the  cause ;  the  latter  shifta 

88,  Be ;  Cosliean  e.  Mohawk  &  Hudson  from  side  to  side  in  the  progress  of  a  trial 

R.  Co.  2  Denio,  609.   [Powen  b.  Rottell,  according  to  tbe  natuie  and  ttrength  of 

18  Pick.  69,  76 ;  Commouweatth  t>.  Tuej,  the  proaa  oftbred  in  lupport  or  denial  of 

8  Cuih.   1 ;  Bumham  b.  Allen,  1  Qray,  the  main  &ct  to  be  estkblished.    Central 

486,   499:     Crowninshield    v.    Crownin-  Bridge   CorporaUon   v.  Butter,  2  Gray, 

shield,  2  Qrar,  624,  529.    Theburdoa  of  1S2;  Blandiard  c.  Toung,  11  Cnih.  846; 

jmot  and  the  weight  of  evidence  are  two  E^Mnldlng  v.  Eood,  8  Cnth.  006,  SOS] . 


Terr  diihrant  things.  The  fbrmer  r«-  *  I^.  lib.  22,  tiL  8, 1.  2 ;  Haasrd.  de 
mabuonthepar^afihu^gaftctlnsup-  Prob.  C^ncl.  TO,  tot ;  ConcL  1128,  n.  10. 
jort  of  hla  cste,  and  does  not  change  in    See alao  Tait  on  Evid.  p,  1. 
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reserve  the  remiunder ;  but  is  generally  obliged  to  develop  tho  whole.' 
Regard  is  had,  in  this  matter,  to  the  Bubstance  and  effect  of  the 
issue,  rather  tfa&D  to  tlie  form  of  it ;  for  in  many  cases  the  party,  by 
making  a  slight  change  in  his  pleading,  may  give  the  issue  a  ncgsr 
live  or  an  affirmatiTe  form,  at  his  pleasure.  Therefore  in  an  action 
of  covenant  for  not  repairing,  where  the  breach  aedgned  was  that 
the  defendant  did  not  repair,  but  snffered  the  premises  to  be  niin- 
008,  and  the  defendant  pleaded  that  he  did  repair,  and  did  not  suf- 
fer the  premises  to  be  minouB,  it  was  held,  that  on  this  issue  the 
plaintiff  should  begin.'  If  the  record  contains  several  issues,  and 
the  plaintiff  bold  the  affirmative  in  any  one  of  them,  he  is  entitled 
to  begin ;  as,  if  in  an  action  of  slander  for  charging  the  plfuntiff 
vith  a  crime,  the  defendant  should  plead  not  guilty,  and  a  justifica- 
tion. For  wherever  the  plaintiff  is  obliged  to  produce  any  proof  in 
order  to  establish  bis  right  to  recover,  he  is  generally  required  to  go 
into  his  whole  case,  according  to  the  rule  above  stated,  and  there- 
fore is  entitled  to  reply.  How  far  he  shall  proceed  in  his  proof,  in 
anticipation  of  the  defence  on  that  or  the  other  issues,  is  regulated 
by  the  discretion  of  the  jui!^,  according  to  the  circumstances  of 
the  case ;  regard  being  generally  had  to  the  question,  whether  the 
whole  defence  is  indicated  by  the  plea,  with  sufficient  particularity 
to  render  the  pluntiffs  evidence  intelligible.' 

§  75.  Whether  the  necessity  of  proving  damaget,  on  the  part  of 
the  plaintiff,  is  such  an  affirmative  as  entitles  him  to  b^in  and 

1  Beea  e.  Smith,  3  Stark.  R.   SI ;   8         '  Sovard  v.  Leggatt,  T  C.  &  P.  018. 
Chit^,  Gen.Pract  873-877 i.Swiffi  Law         ■  Bees  b.  Srailh,  2  Stark.  R.  81;  Jack- 

at  ETid.  p.  162 ;  Bull.  N.  P.  298 ;  Browne  ion  ■>.  Hegketb,  Jd.  618 ;  James  v.  Salter, 

V.  HoTTay,  R.  &  Hood.  254 ;    Jones  o.  1  M.  &  Rob.  601 ;  RawUns  c.  Desboroa^, 

Kennedy,  11  Pick.  136,  182.    Tlie  true  2M.  &Bob.  828;  Comitock  e.  Hadljme, 

teat  to  determine  whidi   party  ha«  the  8  Cona.  261;  Curtdi  v.  Wheeler,  4  C.  A 

right  to  begin,  and  of  comie  to  determine  P.  IW ;  1  M.  £  M.  498,  ».  0. ;  Williami  tr. 

where  is  the  burden  of  proof,  ie  to  consid-  Thomas,  4  C.  &  P.  284 ;  7  Pick,  100,  per 

ir  which  party  would  be  entitled  to  tlie  Parker,  C.  J.    In  Browne  o.  Murmy,  Ry. 

Tenjict,  if  no  eiidence  were  offered   00  &  Uood.  264,  Lord  C,  J.  Abbott  gave  the 

•ithra-  side ;  tbr  the  burden  of  proof  ties  plaintiff  bia   election,  afler  proTiog  the 

im  the  party  against  iTliom,  in  such  case,  general  issue,  eitlier  to  proceed  imirtcdi- 

IheTerdict  oaght  to  be  given.    Xcete  i>.  ately  with  alibis  proof  to  rebut  the  luitici- 

Greaham  Lite  Ins.  Co.  7  Eng.  Law  &  Eq.  paled  defence,  or  to  reserve  anch  priul' 

Rep.  678;  16  Jur.  IIQI.    And  see  Hack-  till  the  defendant  had  cloMd  his  own  (>vi- 

man  v.  Femie,  8  M.  &  W.  610.    [  ■  Mr.  dence ;  only  refusing  him  the  pnTi!ti;e  of 

Taylor  snggeBta  another  teat :   To  exam-  diriding  his  case  into  halves,  idvitit:  |iiin 

ine  what  would  be  the  efiW^  of  striking  in  the  tint  inaiance,  and  the  reeidue  after 

out  of  the  record  the  allegations  to  be  the  defendant's  case  was  proved.  [Yurkc. 

pored,  that  the  burden  of  proof  rests  np-  Pease,  3  Qr^,  282 ;  Holbrook  u.  McBrid^ 

-on  the  party  wboso  case  would  be  thereby  4  lb.  213;  Cnshing  o   BiUingi    i  Cudl. 

destroyed.     1  Taylor  Et.  j  888 ;  Amos  v.  168.1 
Hagbea,  1  H.  &  Rob.  4U,  per  Alder- 
Ma.B.i 
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reply,  is  not  perfectiy  clear  by  the  authoritieB.  Where  such  evi- 
lience  fonns  part  of  ttie  proof  necessary  to  sosttun  the  action,  it 
may  veil  be  supposed  to  fall  within  the  general  rule ;  as,  in  an 
action  of  slander,  for  words  actionable  only  in  respect  of  the  special 
damage  thereby  occasioned;  or,  in  an  action  on  the  case,  by  a 
master  for  the  beating  of  his  serrantper  quod  Bervitium  amigit.  It 
would  seem,  however,  tiiat  where  it  appears  by  the  recor4i  or  by 
the  admission  of  counsel,  that  the  damages  to  be  recovered  are 
only  nomin^,  or  are  mere  inatter  of  computation,  and  there  is  no 
dispute  about  them,  the  formal  proof  of  them  will  not  take  away 
tlio  defendant's  right  to  b^^n  and  reply,  whatever  be  the  form  of 
tlie  pleadings,  provided  the  residue  of  the  case  is  affirmatively 
justified  by  the  defendant.'  And  if  the  general  issue  alone  is 
pleaded,  and  tlie  defendant  will,  at  the  trial,  admit  tlie  whole  of 
the  plaintiff's  cose,  he  may  still  have  the  advantage  of  the  be^^nning 
and  reply -^  So  also  in  trespass  quare  dautvm  fr^t,  where  the 
defendant  pleads  not  guilty  as  to  the  force  and  arms  and  whatever 
is  against  the  peace,  and  Justifies  as  to  the  residue,  aud  the  dam- 
ages are  laid  only  in  the  \isuai  formula  of  treading  down  the  grass, 
and  subverting  the  soil,  the  defendant  is  permitted  to  b^n  and 
reply  ;  there  being  no  necessity  for  any  proof  on  the  part  of  the 
plaintifF-B 

§  76.  The  difficulty  in  determining  this  point  exists  chiefly  in 
those  cases,  where  the  action  is  for  utUiquidated  damages,  and  the 
defendant  has  met  the  whole  case  with  an  affirmative  pica.  In 
these  actions  the  practice  has  been  various  in  England ;  but  it  has 

'  Fowler  v.  Coster,  1  Mood.  &  M.  248,  ner,  Id.   721 ;    MUI»  e.   Oddv,  Id.   728 ; 

per  Lord   Tenterden.    And  tee  the  re-  Scott  d.  Hull,  8  Conn.  296.    But  lee  ui/fn, 

eier'i  note  on  that  case,  in  1  Mood.  &  §  TQ,  n.4. 

278-281.    The  dictum  of  the  learned  ■  Hodges  o.   Holden,  S  Campb.  860 ; 

judge,  in  Brooks  p.  Barrett,  7  Pick.  100,  Jackson  v.  Heskelh,   2  Stark.    R.   SIS; 

IS  not  Buppoaed  to  militate  with  this  rule;  Fearsoa  r.  Coles,  1  Mood.  &  Rob.  206; 

but  is  coQceired  to  apply  to  casee  where  Dsfie   b.  Mason,  4  Pick.  166;  Leech  v. 

proor  of  the  note  is  required  of  the  plain-  Armilsge,  2  Dall.  126.     [Where  a  defend- 

tiff.     Sanford  c.   Hunt,  1  C.  &  P.   118 ;  ant  under  a  rule  of  court  Sled  an  admis- 

Goodtitle  f.  Braham,  4  T.  B.  497.     [For  sion  of  the  plaintiff's  prima  /ode  case,  tn 

a  qualiQcation  of  Brooks  n.  Barrett,  see  order  to  obtain   the  right  to  open  ajid 

Crowuinsbieid  v.  Crowuinshield,  2  Gray,  close,  he  was  held  not  to  be  thep»'-y  es- 

528.]  topped  from  setting  up  in   defenije  Uie 

'  Tucker  v.  Tucker,  1  Mood.  &  H.  statute  of  limitations.    Emmons  v.  Hny- 

6S0;  Jowler  v.  Coster,  Id.  241;  Doe  v.  ward.  ll.Cush.  48;  norfh)m  showing  thai 

Bamea,  1  M.  &  Rob.  886 ;  Doe  v.  Smart,  the  ptaindlf  had  no  title  to  tlia  note  sued 

Id.  476 ;  Fish  n.  Trarere,  8  C.  &  P.  578 ;  on.     Spaulding  v.  Hood,  8  Cusb.  602    An 

Comstock  17.  Hadlyme,  8  Conn.  281 ;  La-  auditor's  report  in  IsTor  of  the  plamtiff 

\!.  Higgins,  8  Stark.  R.  178;  Corbett  will  not  rive  the  defendant  the  right  to 


Id.  476 ;  Fish  d,  Trarere,  8  C.  &  P.  578 1 
Comstock  17.  Hadlyme,  8  Conn.  281 ;  L«. 
con  17.  Higgins,  8  Stark.  R.  178;  Corbetl 
tt.  Corbett,  8  Campb.  S3S;  Foman  v. 
ThompKo,  6  C.  &  r  717 ;  Smart  v.  Ray-    Coib.  618.] 


Corbett,  8    Campb.    S3S;    Foman  v.    open  and  close.    Snow  v.  Itatcbeldtf,  9 
"""""•"'■       ■      "         CoiU. 
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at  Idi^tb  been  settled  hj  a  rule,  b;  the  fifteen  judges,  that  the 
plaintiff  shall  be^  in  all  actions  for  perBv>nal  injuriee,  libel,  and 
slander,  though  the  general  issue  majr  not  be  pleaded,  and  the 
affinoatiTe  be  on  the  defendant.^  In  actions  upon  contract,  it  was, 
until  recenUy,  an  open  question  of  practice ;  having  been  some- 
times treated  as  a  matter  of  right  in  tlie  party,  and  at  otlier  times 
T^arded  as  resting  in  the  discretion  of  the  judge,  under  all  the 
circumstances  of  the  case,^  But  it  is  now  settled,  in  accordance 
with  the  rule  adopted  in  other  actions."  In  this  countr7  it  is 
generallr  deemed  a  matter  of  discretion,  to  be  ordered  by  the 
judge  at  the  trial,  as  he  may  think  most  conducive  to  the  adminis- 
tration of  justice ;  but  the  weight  of  authority,  as  well  as  the  anal- 
c^es  of  the  law,  seem  to  be  in  favor  of  giving  the  opening  and 
closing  of  the  cause  to  the  plaintifT,  wherever  the  damf^cs  are  in 
dispute,  unliquidated,  and  to  be  settled  by  the  jury  upon  such 
e^dence  as  may  be  adduced,  and  not  by  computation  alone.* 
§  77.  Where  the  proceedings  are  not  according  to  the  course  of 

>  Carter  r.  Jonea,  e  C.  &  P.  G4.  uid  no  general  Uice ;  but  thig  U  plajnij 

*  Bedell  i>.  Itmsell,  Rv.  &  M.  29B;  contradicted  by  the  Bubeequent  case  of 
Vowtei  V.  Coster,  1  M.  &  M.  241 ;  Revett  Wood  v.  Pringle,  and  has  since  been  o>er 
D.  Bnham,  4T.  R.  497;  Haree.  Munn,  1  mled  in  Mercer  v.  Whall :  — Cotton  o. 
U.  &M.  241, note;  Scott  ir.  HuU,8Conn.  Jamei,  1  M.  &M.  278;  S  Car.  &  P.  505, 
296;  Buirell  d.  Nicholeon,  S  C.  &  P.  202,-  a.  c,  which  was  treapus  ibr  entering  the 
1  M.  &  R.  804,  806 ;  Hoggett  v.  Eilej,  Q  plaintiff's  house,  and  taking  his  goods  witJi 
C.  ft  P.  824.  See  alio  S  Cbitty,  Gen.  a  plea  of  juatiacation  undera  commiseiou 
PnuAice,  8T2-STT.  of  bankruptcy ;  but  tliis  hIbo  is  expresair 

■  Mercer  b.  Wball,  9  Jar.  578 ;  6  Ad.  coniradicted  in  Morris  u.  I«tan ;  —  Bedell 

ft  EL  447,  M.  B.  c.  RuaeeU,  By.  &  M.  298,  wliich  iraa  tre*- 

*  Such  wM  the  conree  In  Yotmg  o.  pass  of  assault  and  battery,  and  battery, 
Baimer,  1  Esp.  108,  which  was  aasumpait  and  for  shooting  the  plaintilT,  to  which  a 
for  work,  and  a  plea  in  abatement  tor  tlie  justiScatioa  was  pleaded  ;  where  Best,  J., 
□oD-ioinder  of  other '  defendants ;  Itobey  reluctantly  yielded  to  the  supposed  aa- 
B.  Iloward,  2  Stark.  H.  666,  8.  P.:—  thori^  of  Hodges  r.  Holden,  8  Campb. 
Stanifield  v.  Levy,  8  Stark.  R.  8,  S.  JP. ;  866,  and  Jackion  v.  Heiketh,  2  Stark.  R. 
—  Lacon  v.  Higgins,  2  Stark.  R.  178,  681 ;  in  neither  of  which,  however,  were 
where  in  aMumpait  for  goods,  coverture,  the  damages  controverted ;  —  Fish  d.  Trav- 
of  the  defendant  was  the  sole  plea ;  — '  ers,  S  Car.  ft  P.  6T8,  decided  by  Beat,  J., 
Haier.  Munn,l  H.  ft  M.  241,  note,  which  on  the  anthori^  of  Cooper  v.  Wakley, 
was  asanmpsit  tor  money  lent,  with  a  plea  and  Cotton  v.  James;  —  Burrell  o.  Nichol- 


n  abatement  tor  the  non-joinder  of  other    son,  6  Car.  &  P.  202,  which  was  trespaaa 

'  '     '     '  ;  —  Morris  v.  Lotan,   1   M,  ft    for  taking  the  plalntitfa  goods    in   his 

i.T.;  Wood  ir.  Pringle,  Id.  277,    hoase,anddetainJngthem  one  hour,  which 


which  was  an  action  for  a  libel,  with  aev-  the  defendant  juatiSed  aa  a  distress  for 
erat  special  pieae  of  justiScation  aa  to  pariah  rates;  and  the  only  iasue  was, 
part,  but  no  general  isaue ;  and  as  to  the  whether  the  house  was  within  the  pariah 
parta  not  JtutiHed,  judgment  was  suflbred  or  not.  But  here,  also,  the  damages  were 
by  de&olt.  See  ace.  Comstock  v.  Iliad-  not  In  dispute,  and  seem  to  have  been  re- 
fine, 8  Conn.  261 ;  Ayer  f.  Austin,  6  garded  as  inerely  nominal.  See  also 
Pick.  22E ;  Hoggett  v.  Gzley,  B  C.  ft  P.  Scott  o.  BnU,  8  Coon.  296.  In  Norris  o. 
824;  2  M.  ft  Rob.  261,  e.  o.  On  the  other  Ins.  Co.  of  North  America,  8  Yeates,  SI, 
hand  are  Cooper  r.  Wakley,  8  Car.  A  which  waa  covenant  on  a  policy  of  insnr- 
V.  474 ;  1  M.  ft  H.  248,  *.  □.,  which  wm  a  ance,  to  which  performance  waa  pleaded, 
rMC  tbr  a  Ubel,  with  pleas  in  justiflcstioii,  llie  damages  were  not  then  in  diapute,  th* 
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the  common  lav,  and  where,  consequent!;,  the  onus  probandi  is 
not  technically  presented,  the  courts  adopt  the  same  principles 


the  entire  subject  liaa  recently  undergone  diet  were  in  fiiTor  of  tlie  defendant.    This 

A  miew,  and   the  ru)e  baa   been  estab-  baa  never  been  done  or  proposed ;   if  it 

IJshed,  ai   applicable   to  all  personal  ao-  were  BU);gested,  tbe  jury  would  be  Uhelj 

tioD*,  that  tbe  plaintiff'  shal]  begin,  wher-  to  say,  on  most  ovcaaions,  that  they  could 

erer  he  goes  for  Bobatanlial  damages  not  not  form  a  Badefactory  opinion  on  the  et- 

already  ascertained.    Mercer  v.  Whnl],  9  feet  of  the  defendant'i  proofs  till  they  hnii 

Jnr.  576 ;  6  Ad.  &  El.  447,  n.  s.    In  this  heard  the  grievance  on  which  the  plaiutilf 

case  Lord  Denman,  C.  J.,  in  delivering;  ibundg  bia  action.    In  no  other  case  can 

tho  Jadgment  of  the  court,  exprsBwd  hia  any  practical  advantage  be  gugf^ted  as 

oplnloD  aa  follows:  "The  natural  course  arising  from  this  method  of  proceeding, 

would  seem  to  be,  that  the  plaintiff  should  Of  the  disadvantages  that  may  reault  from 

bring  his  own  caose  of  complaint  before  it,  one  is  the  strong  temptation  to  a  defend- 

the  court  and  jury,  in  evei^  case  where  ant  to  abuse  the  privilege.     K  he  well 

he  has  any  thing  to  jirove  either  as  to  Che  knows  that  the  case  can  be  proved  agunst 

&cts  necessary  for  his  obtaining  a  verdict,  him,  there  may  be  skitM  management  in 

or  as  to  the  amount  of  damage  to  which  confessing  It  by  his  plea,  aad  afflmiing 

he  conceives  the  proof  of  such  &ctB  may  something  by  way  of  deduce  which  he 

entitle   him.    The  law,  however,  has  by  knows  to  ne  imtrue,  ibr  Che  mere  purpose 

some  been  supposed  to  differ  &xim  this  of  beginning."     See  S  Jur.  578 ;  6  Ad.  & 

coureeandtorequire  tliatthedefezidant  by  El.  458,  v.  i.    Ordinarily  speaking,  tlie 

admitting  thecaueeof  action  stated  on  the  decision  of  the  judge,  at  }iis%  Prim,  on  a 

record,  and  pleading  only  tome  afBrma-  matter  resting  in  his  discretion,  is  not  sab- 

tive  fitct,  which,  if  proved,  will  deftat  the  ject  to  revision  in  any  other  court.    Bnt 

plaintiff's  action,  may  entitle  himself  to  m  Hackmsn  v.  Femie,  5  M.  &  W.  506,  tho 

open  the  proceeding  at  tbe  trial,  anticipa-  court  observed,  that  though  they  miglit 

ling  theplaintifT's  statement  of  his  iqjury,  not  interfere  in  a  very  douhtAil  case,  yet 

disparaging  him  and  his  ground  of  com-  if  the  decision  of  (he  judge  "  were  clear- 

plaint,  offering  or  not  offering,  at  hie  own  ly  and  manifestly  wrong,"  they  would  in- 

oplion,  any  proof  of  his  defensive  sllega-  (erfbre  to  Mt  it  right.    In  a  subsequent 

tion,  and,  if  he  oOers  that  proof,  adaptmg  case,  however,  it  is  said  that  inateail  of 

it  not  to  the  plaintiff's  case  at  established,  "  were  clearly  and  manifestly  wrong,"  the 

btit  to  that  which  he  chooses  to  represent  language  actually  used  by  the  court  was, 

that  the  plaintiff's  case  will  be.    It  ap-  "did  clear  and  manifest  wrong;"  meaning 

~      s  expedient  that  the  plaintiff  eboofd  that  it  was  not  sufflcient  to  show  merely 


i  iiyustice  had  been  done  ii 


pean  etpe 
begin,  in  c 
and  Che  di 

precisely  how  the  claim  is  shaped.    This  aoence.    See  Edwards  o.   Matthews,  11 

disclosure  may  convince  the   deftodant  Jnr.  898.    See  also  Geach  ti.  Ingall,  Q  Jar. 

that  the  defence  which  he  has  pleaded  691 ;  14  M.  &  W.  96.     [In  Page  v.  Ot- 

cannot  be  established.    On  heanng  the  good,  2  Gray,  260,  the  question  arose,  who 

extent  of  the  demand,  the  def^daut  may  should  have  the  opening  and  close  to  (he 

be  ludnced  at  once  to  euhmit  to  it  rather  jury,  the  defendant  admitting  the  plain- 

than  persevere.     Thus  the  a&ir  reaches  tiff's  cause  of  action,  and  the  only  issue 

Its  natnrtl  and  best  conclusion.    If  this  being  on  the  defendant's  declanition  in 

does  not  occur,  the  plaintiff,  by  bringing  set-otT ;  which  demand  in  setoff  the  ttat- 

fbrward  bis  case,  paints  his  attention  to  nte  provides  "shsll  be  tried  in  like  man- 

the  proper  otiject  <^  tiie  trial,  and  enables  ner  as  if  it  had  t>cen  set  forth  in  an  acdun 

tbe  defendant  to  meet  it  with  afHill  under-  bronght  by  him,"  and  there  being  a  uiii- 

■tandlng  of  its  nature  and  character.    If  form  rule  of  court  giving  the  nght  nt 

It  were  a  presumption  of  law,  or  if  expe-  opening  and  closing  in  alt  case*  to   the 

ricnce prove,  that  the  plaintiff's  evidence  piidntiff   Theconrtbeldthat  there  wastio 

must  always  occupy  many  hours,  and  that  reason  for  departing  Irom  the  ri^  wiiiuh 

the  defendant's  could  not  last  more  Chan  as  bad  been  tbimd  to  be  of  great  practiotl 

many  minutes,  some  advantage  would  be  convenience,  and    overruled   the   exce[>- 

secured  by  postponing  the  plaintiff's  cose  tions,  thus  sustaining  the  plaintiff's  right 

to  ChaC  of  the  defendant    But,  first,  the  in  such  a  case  to  open  and  dose.]     [  ■  It 

direct    contrary  in  both  instances  may  seems  to  have  been  considered.  In  some  of 

be  tme;   and,  secondly,  the  time  would  the  American  states,  that  in  actions  like 

only  be  saved  by  stopping  the  cause  for  iLander,  when  tiie  defendant  admita  thi.> 
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which  goTem  in  proceedings  at  common  law.  Thus,  in  the  probaU 
qf  a  vnU,  as  the  real  question  ie,  whether  there  is  a  valid  will  or 
not,  the  executor  is  considered  as  holding  the  afErmatlTe ;  and 
therefore  he  op«iB  and  closes  the  case,  in  whatever  state  or  condi- 
tion it  may  he,  and  whether  the  question  of  sanity  is  or  is  not 
laieed.' 

§  78.  To  this  general  rule,  that  the  hurden  of  proof  is  on  the 
party  holding  the  affirmatiTe,  there  are  some  excg>tio7ie,  in  which 
the  proposition,  though  negative  in  its 'terms,  must  be  proved  bj 
the  party  who  states  it.  One  class  of  these  exceptions  will  he  found 
to  include  those  cases  in  which  the  pluntiff  grounda  his  right  of 
action  t^on  a  negative  aU^ation,  and  where,  of  course,  the  establish- 
ment of  this  negative  is  an  ettsential  element  in  his  case ;  ^  as,  for 
example,  in  an  action  for  havii^  prosecuted  the  plaintiff  maliciously 
uid  without  probable  cause.  Here,  the  want  of  probable  cause 
most  be  made  out  by  the  plaintiff,  by  some  afiirmative  proof,  though 
the  proposition  be  negative  in  its  terms.'  So,  in  an  action  l^ 
hustttnd  and  wife,  on  a  promissory  note  made  to  the  wife  after 
marriage,  if  the  defendant  denies  that  she  is  the  meritorious  cause 
of  action,  the  burden  of  proving  this  negative  is  on  him.*  So,  in 
a  prosecution  for  a  penalty  given  by  statute,  if  the  statute,  in 
describing  the  offence,  contains  negative  matter,  the  count  must 
contain  each  negative  allegation,  and  it  must  be  supported  by 
primd  facie  proof.  Such  is  the  case  ui  prosecutions  for  penalties 
given  t^  statutes,  for  coursing  deer  in  enclosed  grounds,  not  having 

•peakinR  of  Ifae  wordf ,  uul  oAn  evidence  Brooks  ■>.  Burett,  7  Pick.  M ;  Comttock 

in  jutiflcatian,  or  even  in  mitigation  of  i>.  HHdlyme,  B  Conn.  2M ;  Were  o.  Wnie, 

daoMgea,  that  he  ii  entitled  to  open  the  8  Greenl.  42 ;    Hnbb«nl  v.   Habbard,  6 

Gate.    Oanl  0.  Fleming,  10  Ind.  26.    But  Mais.  897.    [Crowninahield  v.  Crownin- 

(hat  pn^otilioii  is  certainly  not  maintain,  shield,  2  Qra^,  S24,  528.) 

able,  since  the  plaintiff  U  still  entitled  tu  >  1  Chitty  on  Fl.  206;  Spien  v.  I>arker, 

giTe  eridence   of  Acta  showing  special  1  T.  R.  141 ;  Rex  v.  Pratlen,  6  T.  It.  660 ; 

luljce,  in  st^CTaTation  al  demBgea,  and  to  Holmes  d.  I>oie,  SB.  &  C.  242 ;  Lane  e. 

open  the  caae  graeiaUy  npon  the  qnettion  Crombie,  12  Pick.  177 ;  Harve;  c.  Tow- 

M   damuM.     The  Enj^Jih  form  of  ex-  en,  16  Jnr.  644 ;  4  Eng.  Law  &  Eq.  Sep. 

'      upon  Ait  point,  will  go  fir  to  in-  681.      ['Mi.  Tajlor,   £t.   §  88B,  bUIm 

.__ . — ._ which  the  the  role  to  be,  that  where  the  afflrmatiTe 

li  anpported  by  a  disputable  presumptiDn 
of  law,  the  partj  supporting  the  negntive 

. most  call  witnesses,  m  the  &*t  inaUmce,  to 

□  dose  retta.    The  part;  flnt  re-  orercome  this  preeumption.l 

to  giTe  proof  has  the  opening  and  '  Purcell  v.  Macnantan,  1  Campb.  199 ; 

the  snteral  dote;  the  other  paru- being  9  East,  861,  s.  c.  j    Ulmer  v.  Leland,  1 

r»qn&»d  to  giTe  all  his  evidence,  Doth  in  Greenl.   184;    Gibson   v.   Waterliouae,  4 

,-epljr  to  pltOTtifTf  cue  and  gnpport  of  hii  Greenl,  226. 

own,  at  one  time,  leaving  the  general  rr  *  nLii.i_u. 
b(t  to  the  other  pwtrj 

I  BockmiiMter  v.  Ferry,  4  Hmi   69J 
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tlie  consent  of  the  owner ;  ^  or  for  cutting  trees  on  lands  not  the 
party's  own,  or  taking  other  proper^,  not  having  the  consent  of 
the  owner ;'  or  for  sclluig,  as  a  peddler,  goods  not  of  the  produce 
or  manufacture  of  the  country  ; '  or,  for  neglecting  to  prove  a  will, 
witliout  just  excuse  made  and  accepted  by  the  Judge  of  Probate 
therefor,*  In  these,  and  the  like  cases,  it  is  obvious,  that  plenary 
proof  on  the  part  of  the  affirmant  can  hardly  be  expected ;  and, 
therefore,  it  is  considered  sufficient  if  he  offer  such  evidence  as,  in 
the  absence  of  counter  testimony,  would  aifbrd  ground  for  presum- 
ing tliat  the  allegation  is  true.  Thus,  in  on  action  on  an  agree- 
ment to  pay  ^100,  if  the  plaintiff  would  not  send  herrings  for  one 
year  to  the  London  market,  and,  in  particular,  to  the  house  of  J.  & 
A.  Millar,  proof  that  he  sent  none  to  that  house  was  held  sufiicient 
to  entitle  him  to  recover,  in  the  absence  of  opposing  testimony.' 
And  generally,  where  a  party  seeks,  from  .ostrinsic  circumstances 
to  give  eS^  to  an  instrument  which,  on  its  face,  it  would  not 
have,  it  is  incumbent  on  him  to  prove  those  circumstances,  though 
involving  the  proof  of  a  negative ;  for  in  the  absence  of  extrinsic 
proof,  the  instrument  must  have  its  natural  operation,  and  no  other. 
Therefore,  where  real  estate  was  devised  for  life  with  power  of 
appointment  by  will,  and  the  devisee  made  his  will,  devising  all 
his  lands,  but  without  mention  of  or  reference  to  the  power,  it  was 
held  no  execution  of  the  power,  unless  it  should  appear  that  he 
had  no  other  lands ;  and  that  the  burden  of  showing  tliis  negative 
was  upon  the  party  claiming  under  the  will  as  an  appointment." 

§  79,  But  wtiere  tlie  subject-matter  of  a  uegative  averment  lies 
panUiarlt/  wiihin  the  knowle^e  of  the  other  party,  the  averment  is 
taken  as  true,  unless  disproved  by  that  party.  Such  is  the  case  in 
civil  or  criminal  prosecutions  for  a  penalty  for  doing  an  act  which 
the  statutes  do  not  permit  to  be  done  by  any  persons,  except  those 
who  are  duly  licensed  therefor ;  as,  for  selling  liquors,  exercising 
a  trade  or  profession,  and  the  like.  Here  tlie  party,  if  licefised, 
can  immediately  sliow  it,  without  the  least  inconvenience ;  whereas, 

^  Itex  D.  Rogen,  2  Campb.  654 ;  Rex  Williams  b.  Hinghnni  nnd  Qnincj  Tum- 

V.  Jairii,  1  East,  64S,  noM.  pike  Co.  4  lick.  B41 ;   Rex  i>.  Stone,  1 

*  Little  D.  Thompson.  2  Oreenl.  128;  Eait,  687;  Rex  s.  Burditt,4  B.&  Aid.  0& 
Bex  D.  Uazy  «  a/.,  2  C.  &  P.  468.  140;   Rex  e.   Tomer,  5  M.  &  S.   206 

*  Commonwealth  v.   Samuel,  2  Pick.  Woodbury  v.  Frink,  14  Rl.  279. 

108.  >  Calder  v.  Rutherford,  8  B  &  B.  802 

*  Smith  V.  Moore,  6  Greenl.  274,     See    7  Moore,  158,  i.  o. 

other  examples  in  ConuDonweolth  O.Max-  ■  Doen.  Johiuon,  7  Man,  &Gr.  1147. 
wdL  2  Pick.  139;  1  Rut,  P.  C.  166,  J  IS; 
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if  proof  of  the  negative  were  required,  the  inconTenience  would 
be  very  great.^ 

§  80.  So,  where  the  negative  allegation  inTolves  a  charge  of 
erimijiat  neglect  of  duty,  whether  official  or  otherwise ;  or  &aud ; 
or  the  wrongfiil  violation  of  actual  lawful  possession  of  property ; 
the  party  making  the  allegation  must  prove  it ;  for  in  theae  cases 
the  presumption  of  law,  which  is  always  in  favor  of  innocence, 
and  quiet  possession,  is  in  favor  of  the  party  chai^d.  Thus,  in  an 
information  against  Lord  Halifax,  Tor  reining  to  deliver  up  the 
rolls  of  the  auditor  of  the  Exchequer,  in  violation  of  his  duty,  the 
prosecutor  was  required  to  prove  the  negative.  So,  where  one  in 
office  was  charged  with  not  having  taken  the  sacrament  within  a 
year ;  and  where  a  seaman  was  charged  with  having  quitted  the 
ahip,  witbout  the  leave  in  writuig  required  by  statute ;  and  where  a 
shipper  was  charged  with  having  shipped  goods  dangerously  com- 
bustible on  board  the  pifuntiff's  ship,  without  giving  notice  of  their 
nature  to  any  officer  on  board,  whereby  the  ship  was  burned  and 
lost ;  in  each  of  these  cases,  the  party  alleging  the  negative  was 

1  Rex  e.  Tnnter  6  U.  &  8. 206 ;  Smith  petent  erideDce,  and  if  no  license  to  tha 

r.  Jefflies,  9  Price,  267 ;  Sbeldon  v.  Clark,  defendant  appears  on  Bocb  docket  or  min- 

1  Johns.  61S ;  United  BCatee  v.  Hsjw&rd,  utei  (the  county  commiEsioiieTs  being  the 

2  G*U.  486;  Gening  v.  The  State,  1  Mc-  sole  authoritT  to  grant  licenses),  it  ia  pri- 
Cwrd,  678;  Commonwealth  n.  KiraboU,  7  ni4  j5um  cTidence  that  the  defendant  wae 
IIet.804;  Hani*(«'a<Me,Pale7onConr.  notbceoeed. 

46,  n. ;  ApMhecailei'  Co.  v.  Bentley,  Ry .  It  haa  been  decided  that  the  provisions 

*  Mood.  169;  Haikill  v.  The  Conunon-  of  tha  MasBachnaetta  Act  of  1844,  ch.  102, 

WMlth,  8  B.  Hmr.  842;   The  State  v.  do  not  apply  to  Indlctmenta  under  the  Uw 

HocTJMa,  8  Der.  299 ;  The  Slate  v.  Crow-  of   1865,  di.   405,  which  enacts  that  all 

dl,  12  ShepL  171 ;  Shearer  v.  The  State,  buildingt,  &c.,  oaed  for  the  illegal  sale  or 

7  Blackf.  99.    Bj  a  itatnte  of  M<uiadta-  keeping  of  intoxicating  liqnorg,  bIiaII  be 

aaO,  1844,  ch.  It^  the  bordeo  of  proving  deemed  common  nuisances ;  —  an  Act  of 

alicenae  fbrthe  aaleof  liquoreii  expresa-  the  .tame  year  (Acta  1866,  ch.  2151,  mak- 

Ij  devolved  on  the  person  aellins,  in  all  inganjsaleor keeping  Ibr  sole,  withiollie 

imiKcDtiona  for  selling  liquors  inihout  a  stale,  of  intoxicating   liquora  unless  in 

ncenie.  [See  also  Commonwealth  e.  Thur-  the  original  packages,  &c.,  without  aa- 

low,   24   Pick.  874,  881,  which  was   an  thority,   an  unlawtU   and   criminal  act. 

indictment    against   the    defendant    for  This  was  decided  in  Commonnealth  b. 

nreauming   to  be  a  retailer  of  spirituous  Lahey,  S.  J.  C.  Berkshire,  Sept  T.  I85T, 

liqaors  withoat  a  license  therefbr.   In  this  not  jet  reported  ;  —  which  was  an  indict- 

c«M  the  court  did  not  decide  the  general  ment  under  the  Act  of  ltJ66,  ch.  405,  for 

question,  aajing  that  "cases  maybe  af-  maintaining  a  common  nuisance  in  keep- 

neted  bj  special  circumstances,   girlng  ing  a  buildmg  used  for  the  illegal  sale  of 

rise  to  distiitctioaa  applicable  to  them  to  be  intoxicating  liquors.     The  court    below 

considerei)  m  tliey  arise,"  bat  held  nndar  ruled  that  the  government  need  not  show 

that  indictment  that  the  goremmentmntt  that  the  defendant  was  not  hceneed,  butit 

proiliice  primi  foot  evidence  that  the  de-  the  defendant  relied  on  a  license  to  sell  hi 

liNidanl  wa«  not  licensed.     See  pM,  vol.  )us   defence,  he   should  show  that  fltct 

3.  S  24  and  note.    In  Commonwealth  t>.  The   Supreme  Judicial   Court  sustained 

Kimball,  7  Met.  301,  the  court  held,  in  a  the  exceptions  to  this  ruling.    See  note  ot 

umilar  iiidictment,  that  the  docket  and  the  decision  in  this  case  in  SO  Law  Re- 

minuloa    of    the    counly  commiMioners  porter  (Oct  1867),  862). 
tefivr  their  records  are  made  up.  are  com- 
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required  to  prove  it.^  So,  where  tie  defence  to  an  action  on  a 
policy  of  insurance  vaa,  that  the  plaintiff  improperly  concealed 
from  the  underwriter  certain  &cts  and  information  which  be  then 
already  knew  and  bad  received,  it  was  held  that  the  defendant  was 
bound  to  give  lome  evidence  of  the  non-communication.^  So,  where 
the  goods  of  the  plaintiff  are  seized  and  taken  out  of  his  possession, 
though  for  an  alleged  forfeiture  under  the  revenue  laws,  the  seizure 
is  presumed  unlawful  until  proved  otherwise.^ 

§  81.  So,  where  infancy  is  aHeged ;  *  or,  where  one  horn  in  law- 
ful wedlock  is  alleged  to  be  iUeffittmate,  the  parente  not  bemg 
separated  by  a  sentence  of  divorce ;  ^  or,  where  in»anity  is  alleged ;  * 
or,  a  person  once  living  is  alleged  to  be  dead,  the  presumptiou  of 
life  not  being  yet  worn  out  by  lapse  of  time ;  ^  or,  where  nonfeasance 
or  negligence  is  alleged,  in  an  action  on  contract ;  *  or,  where  the 

1  United  SOite*  v.  Ht^ward,  'i  Qall.  on  such  land,  aa  catling  down  trees,  were 
408;  H&rtwell  u.  Rool^  19  Jahni.  845;  doae  for  the  purposes  of  the  road.  Brain- 
Ball.  N.  P.  1^96] ;  Rez  v.  Hawkini,  10  ard  v.  Clapp,  10  Ctuh.  6.  So  ev^tj  ia- 
East,  211;  EronOne  v.  Frost,  8  B.  &  P.  priaaiunent  (^  a  man  ia,  pn'nid  _/a(;u,  a  trea- 
802;  Williams  v.  E.  India  Co,  8  Eait,  pass;  and  in  an  action  to  reuover  damage* 
192.  Sea  also  Commonwealth  v.  Stow,  1  tlicrefor,  if  the  iinpriaoumeat  is  proved  or 
Ma««.  M;  ETaoa  d.  Birch,  8  Campb.  10.  admitted,  tbebunjen  of  justi^iug  it  is  on 

1  So  in  an  action  against  an  officer  fbr  neg-  the  defendant.    Metcalf,  J.,  in  Baasett  u. 

Bcting  to  attadi  propertr  aa  the  propeiV  Porter,  10  Cueh.  420.1 

of  the  plaintiff's  debtor,  the  buiden  of  '  Borthwick  v.   Carmthert,  1   T.   B. 

proving  that  the  proper^  wa«  «o  fiu*  the  648. 

debtoi^  as  to  be  liabte  to  attachment  aa  *  Case  of  the  Bsnburj  Peerage,  2  S«lw. 

his,  is  upon  the  plaintiff  throughout,  al-  N.  P.  (by  Wbenlon)  558;    Mocria  v.  Da- 

thougb  the  defendant  dalnu  the  title  to  riei,  8  Car.  &  P.  518. 

himielf  nnderkpnrcbaaeftom  the  debtor.  ■  AtComej-Gen.  v.  Pamtber,  8  Bro.  C. 

Fbelps  V.  Cutler,  4  Gray,  189.]  C.  441, 448,  per  Lord  Thurlow ;  cited  with 

*  Elkin  D.  Janson,  18  M.  &.  W.  666.  approt>ation  in  While  v. .  Wilson,  18  Vea. 

»  Aitidieaon  w.  Maddock,  Peake'e  Caa.  87,  88 ;  Hoge  v.  Fisher,  1  Pet.  C,  C.  B. 

16Z    An  exception  to  this  rule  ia  admit-  188. 

ted  in  Chancery,  In  the  caae  of  atlorqey  '  Throgmorton  e.  Walton,  2  BoU    K. 

and  client ;  it  being  a  rule  there,  that  if  461 ;  Wilson  v.  Hodgea,  2  East,  s: " 


the  attome/,  retaining    the    connection,    pm,  §  41. 

contracte  with  his  client,  he  ia  subject  to         '  Crowley  u.  Page,  7  C.  P.  790 ;  Smith 

the  burden  of  proTing  that  no  advantage    v.  Davies,  Id.  807 ;  Clarke  v.  Spence,  10 


if  proving  that  no  advantage  v.  Davies,  Id.  807 ;  Clarke  v.  Spence,  10 

has  been  taken  of  the  situation  of  the  lat  Watu,  R.  83J> ;  Story  on  Bailm.  §3  461, 

ter.     1  Story,  Eq.  Jur.  3  811 ;   Gibson  v.  467,  note  {8d  edit.) ;  Brind  u.  Dale,  8  C. 

Jejes,  6  Ves.  278 ;  Cane  u.  Ld.  Allen,  2  &  1'.  207.    See  further,  as  to  the  light  to 

Dow,   289,  294,    29e.      [So   in   trespaaa  begin,  and,  of  course,  the  burden  of  proo^ 

bronght  by  the  owner  of  land  agunat  a  Fontifez  v.  Jolly,  B  C.  &  P.  202;  Hsmeti 

railroad  corporation,  where  the  plaintiff  e.  Jobnaon,  Id.  203 ;  Aston  d.  Ferkea,  Id. 

has  shown  his  Utle  to  the  land,  th6  entry  281 ;  Oabom  f.  Thumpgon,  Id.  SS7 ;  Bing- 

by  the  defendants  and  the  constmcljon  of  ham  v.  Stanley,  Id,  874 ;  Lambert  d.  Hale, 

theirroHdu^n[t,thedefendantamustjua-  Id.  508;  Lees  ■>.  HofTatadt.Id.Sgg;  Cht^ 

tify  by  showmg  that  this  land  is  covered  by  man  v.  Emden,  Id.  712;  Doe  n,  Bowlanda, 

the  authorized  location  of  their  road.     Ha-  Id.   784;   Bidgway  e.  Ewbank,  2  M.  4 

sen  V.  Boston  &  Maine  B.  R.  2  Gray,  574,  Bob.  217  ;  Hudson  v.  Brawn,  8  C.  &  P 

670.    Where  such  land  is  shown  or  ad-  774;  Soward  k.  Leggatt,  7  C.  ft  P.  618^ 

mitted  to  be  lo  covered  by  the  location,  Bowles  v.  Neale,  Id.  282 ;  Bichardson  v. 

the  burden  does  not  rest  on  the  coipora-  Pell,  4  Dowl.  10;  Silk  v.  Humphrey,  T  C 

tion  or  its  servants,  to  show  that  acts  done  &  P.  14. 
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want  of  a  due  etamp  is  alleged,  there  being  Mut  traces  of  a  stamp 
of  some  kind ; '  or,  where  a  failure  of  coneideration  is  set  up  hj  the 
plaintdfT,  iu  an  action  to  recover  tiie  money  paid ; '  or,  where  the 
action  is  founded  on  a  deficiency  in  the  quantity  of  land  goIcL,  and 
the  defendant  alleges,  in  a  special  plea,  thai  tliere  was  no  defi- 
ciency ;  ■  the  burden  of  proof  is  on  the  party  making  the  allegation, 
notwithstanding  its  negative  character. 

[  i  81a-  In  actioiiB  upon  pitxiUMOr}'  notes  or  billi  of  exctuuigs,  if  It  be  bIiowu  thmt 
they  were  itoleD,  w  Dthenriw  ftavdulentl;  pot  in  circulatioii,  the  burden  of  proof  U 
on  the  holder  to  ihow  that  he  took  them  in  good  &ith.  Monroe  c.  Cooper,  5  Pick. 
412;  Worceater  Co.  Bank  v.  Dorchetter,  &c.  Bank,  10  Ciuh.  468,  431 ;  Wyer  v.  Dor- 
chetter,  &e.  Bank.U  Ciuh.  62;  BIemU  c.  Morgan,  lb.  IHB ;  FabeoB  f.  Tirrell,  IS  Law 
Reporter  (Haj,  1661!),  44 ;  Perrm  v.  Hojei,  39  Maine,  884 ;  Goodman  t>.  Uarvej,  4 
Ad.  t  El.  870 ;  Arboum  v.  Andereon.  1  Ad.  &  EL  N.  R.  501.  According  to  recent 
deciaiona,  that  butden  i*  very  light  WcaoetXer  Co.  Bank  v.  Dorchester,  &c.  Bank  , 
Wjer  V.  Dorchetter,  Ac.  Bank,  ubi  Mupru,  But  where  the  action  ii  bj  the  holder  of  a 
bank-lull,  and  the  defendant  prorea  it  to  haie  been  itoien,  the  piaintiff  la  not  bound  to 
•bow  how  he  came  bj  the  bill,  to  enable  him  to  recoier  upon  it,  but  the  defendantB,  to 
defeat  the  plaintiff'i  right  to  recover  upon  it,  must  show  that  be  received  it  onder  aucb 
drcnnutances  as  to  prevent  the  maintenance  of  hii  action.  Wyer  i'.  Dorchester,  &c. 
Bank,  tibi  tapra;  Solomons  v.  Bank  of  England,  IS  East,  135,  note;  De  la  Chaumetta 
V.  Bank  of  England,  2  Bam.  &  Adolph.  8B5. 

j  Sli.  It  would  feem  to  be  the  trae  rule  in  diminol  caeee,  though  there  are  tome 
deciskiiu  to  the  txmOtij,  that  the  burden  of  proof  never  shift*,  but  that  it  is  upon 
Hw  govenunenl  Ihronghoat ;  and  that  in  all  cases,  before  a  conviction  can  be  had,  the 
jurjr  mnst  be  satisfied,  upon  all  the  evidence,  bejood  a  reasonable  duubt,  of  the  af 
fimiative  of  the  issue  presented  bf  the  government,  to  wit,  that  the  defendant  is  guilty  in 
tmnner  and  fbrm  aa  charged  in  the  indictment.  Tbe  opinion  of  the  court,  by  Bige- 
low,  J.,  in  the  case  of  Commonwealth  v.  McKie,  1  Gray,  61-66,  contains  an  accept- 
able and  very  able  eipotition  of  tbe  general  rule  of  law  as  to  the  burden  of  proof  in 
erimitMl  cas««,  but  it  it  too  eitensive  to  be  here  inserted. 

S  81c.  Although  the  above  deciaion  is  caretblly  limited  to  that  precise  case,  yet  it 
would  seem  that  its  principle  woald  cover  all  cases,  including  those  in  which  the  de- 
ftndant  reliee  on  some  distinct  substantive  gromid  of  defence  not  necessarily  connected 
with  tbe  transaction  on  which  tbe  indictment  is  founded,  as  insanity  fbr  instance.  For  in 
«Tery  case  the  Issue  which  the  govenunent  presents  is  the  guilt  of  the  defendant,  and 
to  prare  this  tbe  jnry  most  be  latlsfled  not  only  that  the  defendant  committed  tbe  act 
oonstituling  the  earpta  ddicti,  but  also  that  at  the  time  of  the  commission  thereof,  he 
bad  intelligence  and  capaci^  enough  to  have  a  criminal  intent  and  purpose ;  becaoae, 
"  if  his  reason  and  mental  powen  era  either  so  deficient  that  bo  has  no  will,  no  coo- 
science  or  controlling  mental  power,  or  if,  through  the  overwhelming  violence  of  men- 
tal disease,  his  intellectosl  power  Is  for  the  time  obliterated,  be  is  not  a  responsible 
mond  agent,  and  is  not  punishable  fbr  criminal  acts."  By  Shaw,  C.  J.,  In  Common- 
wealtb  V.  Rogers,  7  Met  501 ;  see  Commonwealth  c.  Hawkins,  S  Gray,  465 ;  1  Bat- 
nett  t  Heard's  Lead.  Crim.  Cases,  87,  note  to  Commonwealth  v.  Rogers,  and  p.  847, 

■  Doe  V.  Coombes,  S  Ad.  k  Bl.  l 
S87. 

*  Treat  t>.  Ocono,  13  Sb^l.  217. 
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note  to  CommoQwealtb  v.  McKie.  And  if  the  burden  ii  on  the  goiermnent  thiu  to 
■atigfy  ttie  jury,  it  !■  difficult  to  see  wby  the  rule  of  proof  bejond  a  reofoaable  donbt 
doea  not  appl? ;  ind  why  a  reasouftble  doubt  of  the  avuty  of  the  defeodint  ibonld 
not  require  tlie  juij  to  acquit. 

Li  llie  mora  racent  caie  of  Commonwealth  b.  Eddy,  T  Gray,  5S3,  which  was  an  in- 
diiitmenC  agoinat  Ilie  defendant  for  the  murder  of  hit  wife,  and  in  wliich  the  inianitj  of 
the  defendant  vaa  preued  to  the  jury  sa  a  defence,  the  court  instructed  the  jniy  in 
■ub«tance  that  the  burden  of  proof  waa  on  tiie  goremment  thronghont,  and  did  not 
ehifl;  althongb,  lo  &r  ai  the  sanity  of  the  defendant  was  concerned,  the  burden  waa 
iiutaiued  by  the  legal  pr««umption  that  all  men  are  lane,  which  preiumptioD  mnit 
■land  ontil  rebutted  by  procrf  to  the  contniy,  tatli&ctaty  to  the  jmj. 
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[*|82  The  belt  dftu  or  fcind  of  erldcnoe,  in  the  power  of  the  par^,  mntt  Ym  jk» 

88  and  92.  But  proof  that  one  acted,  and  wu  recognlndac  an  officer,  will  bend^ 

fldMit. 
81.  Exidence  St  primary  and  aecGndaiT.    DiittneUoii  eoniidered. 

86.  Thb  duttDdiiiii  haa  nSsKDoe  to  the  •ubcdtation  of  onl  far  written  arldmoe. 
8S.  Where  the  law  reqniret  a  tranaaction  to  be  by  writing,  it  cannot  be  prored 

by  other  eTidenoe. 

87.  All  contract!  reduced  to  writing,  when  directly  In  lune,  mnat  be  produced. 

88.  All  writing!  material  to  the  lune  or  the  credit  of  witneaBeatnnit  be  produced. 

89.  But  where  the  writing  ia  collateral  merely,  Ita  production  ia  not  required. 

90.  WrilJngB  merely  lapplelory,  or  not  admlaaible  for  want  of  a  atamp,  do  not  Ur 

dude  oral  proo£    All  the  impreaaiona  of  tame  type,  original!. 
01.  Beeordi  and  public  documenta  prared  by  Bzamined  copiea. 
B8.  General  reaolti  from  Tolnminona  docmneola  mi^  be  prored  ontllf . 
M.  loaciiptioni  on  monvmenta  prored  orally. 
06.  In  examinationa  on  twtr  <lire,  documenta  need  not  be  produoed. 

96.  The  party'!  admladon  of  the  eziatenoe  of  a  writing  admladbla,  but  not  u  ta 

Itinatnre. 
90.  The  role  carried  ftirtber  In  Kxne  caaea.   Ho  raatrletion  upon  oom^joiiaB^ 
tion. 

97.  Numerona  apparent  exoeptlona  to  flte  fiiregoing  rule.] 

§  82.  A  FODBTH  BDi^,  Thicb  goTems  in  tiie  prodaction  of 
OTidence,  is  that  which  reqnires  the  bett  evidence  of  whi^  the  eats 
tn  ita  nature  it  tu»cept3>U.  This  rule  does  not  demKod  the  great- 
est amonnt  of  evidence  which  can  possibly  be  given  of  anj  &ct ; 
but  its  design  is  to  prevent  the  introduction  of  an;,  which,  from 
the  nature  of  the  case,  supposes  that  better  evidence  is  in  the 
possession  of  the  partj.  It  is  adopted  for  the  prevention  of  &aud ; 
for  when  it  is  apparent  that  better  evidence  is  withheld,  it .  is  fair 
to  presume  that  the  party  had  some  sinister  motive  for  not  pro- 
ducing it,  and  that,  if  offered,  his  design  would  be  frustrated.^ 
The  role  thus  becomes  essential  to  the  pore  administration  of 
justice.    In  requiring  the  production  of  the  best  evidence  appli- 

nitra  eum,  qui    mentia  probare  poteat    Ifonoch.  ConiO. 
d  quod  initm-    422,  n.  12G. 
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cable  to  each  particular  Cact,  k  la  meant,  that  no  evidence  BhaU 
be  receirod  which  ia  merely  aubstitutionaiT'  in  its  nature,  bo  long 
as  the  original  evidence  can  be  had.  The  rule  excludes  only  that 
ovidence  which  Itself  indicates  the  existence  of  more  origmal 
sources  of  information.  But  where  there  is  no  substitutiou  of 
evidence  but  only  a  seldction  of  weaker,  instead  of  stronger  proofe, 
or  an  omission  to  supply  aU  the  proofe  capable  of  being  produced, 
the  rule  is  not  infringed.'  Thus,  a  title  by  deed  must  be  proved 
by  the  production  of  the  deed  itself,  if  it  is  within  the  power  of 
the  party ;  for  this  is  the  best  evidence  of  which  the  case  is  sus- 
ceptible ;  and  its  non-production  would  raise  a  presumption,  that 
it  contained  some  matter  of  apparent  defeasauce.  But,  being 
produced,  the  execution  of  the  deed  itself  may  be  proved  by  only 
one  of  the  subscrilliug  witnesses,  tho^h  the  other  also  is  at  hand. 
And  even  the  previous  examination  of  a  deceased  subscribing 
witness,  if  admissible  on  other  grounds,  may  supersede  the  neces- 
sity of  callii^  the  survivor.*  So,  in  proof  or  dkproof  of  hand- 
writing, it  is  not  necessary  to  call  the  supposed  writer  himself.* 
And  even  where  it  is  necessary  te  prove  negatively,  that  an  act 
was  done  without  the  consent,  or  against  the  will  of  another,  it  is 
not,  in  general,  necessary  to  call  the  person  whose  will  or  consent 
is  denied.* 

§  83,  All  rules  of  evidence,  however,  are  adopted  for  practical 
purposes  in  the  administration  of  justice ;  and  must  be  so  applied 
as  to  promote  the  euds  for  which  they  were  designed.  Thus,  the 
role  under  consideration  is  subject  to  exeeptiont,  where  the  general 
onvenienee  retiuires  it.  Proof,  for  example,  that  an  individual 
has  acted  notoriously  as  a  public  officer,  is  primd  faoie  evidence 
of  his  official  character,  without  producing  his  conmiission  or 
appointment.' 

1  FhiL  &  Am.  on  Erld.  4S3;  1  Fhfl.  862,867;  Sex  o.  GOTdon,  2  Leach,  Cr.  CI 

ETid.  418 ;  I  Stwk.  Ertd.  487 ;  OUnfbid  681, 586, 686  j  R«i  i>.  SheUey,  Id.  881,  n. ; 

on  Grid.   268-278 ;   Tayloe  o.   Siga,  1  Jacob  v.  Uniled  Statei,  1  Brockenb.  620 : 

Feten,  501,  606;  United  Bbta*  c.  Kej-  Hilnor  n.  TilloUon,  7  Pelere,  100,  101: 

bam,  e  Peten,  662,  667  j  Minor  d.  Tillot  BenTnun  e.  Wi«e,  4  T.  R.  866 ;  Bank  at 

■on,  7  Feten,  100,  101;  [•Shoenbergher  U.  Statea  v.  Dandridge,  12  Wheat.  TO; 

*.  Hacknun,  87  Fenn.  St.  8671.  Doe  t>.  Brawn,  6  B.  £  A.  248 ;  Cannell  w. 

'  Wright  0.  Tatham,  I  Ad.  &  El.  8.  Curds,  S  Bing.  N.  C.  228,  284;    Sei  ■>. 

[See  atfra,  9  669-675.]  Verelit,  8  Campb.  482 ;  Hex  v.  Howard, 

*  Hughe*'  OMe,  2  Eut,  F.  C.  1002;  IM.i,  Rob.  187;  McGabey  v.  Alston,  2 
McGnire'a  cate,  lb. ;  Bex  v.  Benson,  2  M.  &  W.  206,  211 ;  RegJna  v.  Vickery,  12 
CwuA).  608.  Ad.  &  El.  478,  k.  i. ;  tn/ro,  S  02.     But 

*  Sum.in;  Bezo.  Haif  k  Collina,  there  mtut  be  some  color  of  right  to  the 
S  C.  &  F.  4W.  office,  or  an  BcqnieaceDce  on  the  part  of 

*  Uidted  SbUM  V.  Bejbom,  6  Feten,  the  public  for  inch  lenstli  of  tjme  u  will 
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§  84.  This  role  naturally  leads  to  the  dividon  of  evidence  into 
PBnusT  and  Secondabt.  Primary  evidaue  is  that  which  ire  hare 
jost  mentioned  as  the  best  evidence,  or  that  kind  of  proof  which, 
under  any  possible  circumstances,  affords  the  greatest  certainty 
of  the  fact  in  question ;  and  it  is  illustrated  by  the  case  of  a  written 
document;  the  inBtrumeut  itself  being  always  regarded  as  the 
primary  or  best  possible  evidence  of  its  existence  and  contents. 
If  llie  execution  of  an  instmment  is  to  be  proved,  the  primary 
evidence  is  the  testimony  i^  the  subscribing  witness,  if  there  be 
one.  Until  it  is  shown  that  the  production  of  the  primary  evi- 
dence is  out  of  the  party's  power,  no  other  proof  of  the  fact  is  in 
general  adn^j^tpd.^  All  evidence  falling  short  of  this  in  its  degree 
is  termed  tecondary.  The  question,  whether  evidence  is  primary 
or  secondary,  has  reference  to  the  nature  of  the  case  in  the  abstract, 
and  not  to  the  peculiar  circumstances  under  which  the  party  la 
the  particular  cause  on  trial  may  be  placed.  It  is  a  distinction 
of  law,  and  not  of  &ct ;  referring  only  to  the  quality,  and  not  to 
Ihe  strength  of  the  proof  Evidence  which  carries  on  its  face  no 
aidication  that  better  remains  behind  is  not  secondary,  but 
primary.  And  though  all  information  muet  be  traced  to  its 
source,  if  possible,  yet  if  there  are  several  distinct  sources  of 
information  of  tiie  same  fact,  it  is  not  ordinarily  necessary  to  show 
that  they  have  all  been  exhausted,  before  secondary  evidence  can 
be  resorted  to.* 

mhorize  the  prenunptioii 
— ' — '"i  electiMi  or  «p™ 
jmith,  6  Wend. 

applied   only  t_    , .,  ._.__....      „_ 

Where  Ihe  office  ii  private,  Hinie  proof  table   ezteiuian  of  the  principle  i 

tniut  be  ofleced  of  iu  eiiatence,  uid  of  poEqxnieBall  lecondaryeTideDiSiUntllthe 

the  appoiatment  of  tlie  ageot  or  incum-  abtence  of  the  primai?  a  '  ' 

bent    Short  k.  Lee,  1  Jac.  &  W.  4M,  468.  and  it  Is  said  tiiat  Ihe  sr- 


fliat  he  acted  ai  picsiilent,  and  need  not  shall  be  proTed  by  a  cop;,  if  in  eiiatence, 

produce  the  recwda  of  the  company  to  rather  dian  bv  the  memory  of  a  witnew 

*how  hia  election.     Cabot  v.  Given,  45  irho  has  read  il ;  and  that  the  secondary 

Uaine,  144.1  proof  of  aloat  deed  ought  to  be  marshalled 

1  Sebree  v.  Dorr,  S  Wheat  568,568;  into,  flrat,  the   counierpart;   secondly,  a 

Hut  r.  Yont,  1  Watu,  258.  copj ;  thirdly,  the  abetract,  &c. ;  and,  hut 

*  Cntbuih  E.  Gilbert,  4  S.  &  B.  556;  of  all,  tlie  inemon;of  a  witneM.    Ludlam, 

Dnited  Stales  v.  Gilbert,  2  Biuim.  19,  80,  sc  dtm.  Huit,  Lofll,  R.  862.    On  the  other 

81;PbiL&Ain.onETid.  440,  441;  IPhU.  hand,  it  ig  said  that  this  argtmient  for  tb* 

End.  421.     Whether  the  lair  recognize*  extension  of  the  rule  confhunds  ail  dis. 

any  degree*  in  the  liuiou*  kinds  <^  sec-  tinction  )<elween  Ibe  weight  of  evld*ao* 

ondary  eridence.  sjtd  requires  the  party  and  it*  Ifgal  admissibility ;  that  the  rule 

oflbcing  liiJt  irhich  is  deemed  k«  certain  is  Ibimded  npon  the  nature  of  the  BTidcno* 


D.gitizecbyG00glc 


100  LAW  OF  ETIDiKOX.  [PABT  n. 

§  85.  The  cases  which  most  fi-equently  call  for  the  application 
of  the  rale  now  tmder  consideration,  are  those  which  relate  to  the 

oSbred,  aoA  not  upon  its  iCrengOi  or  ireak-  ondary  erideDoe  whAteTer  may  be  rMorted 
mesa ;  and  th&t,  to  carry  it  to  &e  IsdkUi  of  to  bj  the  par^  leekiiig  to  nte  the  Kune. 
egtabliahing  degrees  in «ecoadai7 evidence,  Sue  Doe  t>.  Ron,  8  Dowl.  889  i  TM.&W. 
BB  flxed  mien  of  law,  would  often  tend  to  102,  s.  o. ;  Doe  v.  Jack,  1  Allen,  476, 48S. 
tlie  Bubveraion  of  justice,  ani  always  be  The  American  doctrine,  ai  deduced  from 
productive  of  iocoDTomcQce.  If,  for  ex-  Tarions  authoriliet,  (eems  to  be  this ;  that 
ample,  proof  of  the  existence  of  an  abstract  if,  from  the  nature  of  die  case  itself  it  ia 
of  a  deed  will  exclude  oral  evidence  of  its  manifest  that  a  mt^e  salis&ctoTy  Und  of 
contents,  this  proof  may  be  withheld  by  secondary  eridence  exists,  the  party  wilt 
the  adverse  party  mitil  the  moment  of  be  required  to  produce  it;  but  tliat,  whero 
trial,  aad  the  other  side  be  deftoted,  or  the  the  nature  of  the  case  doe*  not  of  itself 
cause  be  greatly  delayed ;  and  the  same  disclose  the  eiistenoe  of  such  better  evi- 
mischief  may  be  repeated,  through  all  the  dence,  the  oly'cctor  must  not  only  prove  ita 
diderent  degrees  of  the  evidence.  It  is  existence,  but  also  must  prove  that  it  waa 
theratbre  iasisCed,  that  the  rule  of  exclu-  known  to  the  other  party  iu  season  to 
sion  ongbt  to  be  restricted  to  such  evi-  have  been  produced  at  the  triaL  Thns, 
deoce  only,  as,  upon  its  &ce,  diadoees  the  where  the  record  of  a  conviction  was  de- 
existence  of  better  proof;  and  that,  where  stroyed,  oral  proof  of  its  existence  waa 
the  evidence  is  not  of  this  nature,  it  ia  to  r^ected,  because  the  law  reunited  a  tnui- 
be  received,  notwitlistandlng  it  may  be  script  to  be  sent  to  the  Court  of  Exche- 
sbown  from  other  sources  that  the  party  quer  which  was  better  evidence.  Hiita  v. 
might  have  oSercd  that  which  was  more  Colvin,  14  Johns.  182.  So,  a  grant  of  let 
satisfkctory ;  leaving  the  weight  of  the  evi-  ters  of  administration  was  presumed  after 
dence  to  be  jadged  of  by  the  jury,  under  proof,  from  the  records  of  various  courts, 
all  the  circumstances  of  the  case.  See  4  of  the  administrator's  recognition  there. 
Monthly  Law  Mag.  266-279.  Among  the  and  his  acts  in  that  capacity.  Battles  e. 
eases  cited  in  support  of  the  affirmalive  Holley,  6  Oreenl.  146.  And  where  the 
side  of  the  question,  there  is  no  one  in  record  books  were  burnt  and  mutilated,  <w 
which  this  particuiar  point  appeara  to  have  lost,  the  clerk's  docket  and  the  jonmals  of 
been  expressly  adjudged,  though  in  seve-  the  judges  have  been  deemed  the  next 
ral  of  them,  as  in  Sir  E.  Sej^rnonr's  case,  best  evidence  of  the  contents  of  the  tec 
10  Mod.  8 ;  Villier*  u.  Villiers,  a  Atk.  71 ;  ord.  Cook  t>.  Wood,  1  McCord,  189 
Rowlandson  v.  Wainwiight,  1  Nev.  &  Per.  Lyons  o.  Gregory,  8  Hen,  &,  Mnnf.  287  ■ 
8  i  and  others,  it  has  been  passingly  ad-  Imittj  v.  Cady,  4  Vermont,  604 ;  Doe  v 
verted  to  as  a  &miliar  doctrine  of  the  law.  Greenlee,  8  Hawks,  2S1.  In  all  tbeae  and 
On  the  other  hand,  the  eiistence  of  any  (be  like  cases,  the  nature  of  the  fict  to  be 
degrees  in  secondary  evidence  was  doubt«nl  proved  plainly  discloses  the  existence  of 
by  Patterson,  J.,  in  Rowlandson  f.  Wain-  some  evidence  in  writing,  of  an  ofBdal 
Wright;  tadUy  denied  by  the  same  judge,  character,  more  aatisfbctory  than  mere 
in  Coyle  b.  Cole,  6  C.  &  P.  859,  and  by  oral  proof;  and  therefore  the  ptodnction 
Parke,  J.,  in  Hex  v.  Fursey,  C.  &  P.  81 ;  of  such  evidence  is  demanded.  Such, 
and  by  the  court,  m  Hex  p.  Hunt  a  ai.  i  also,  is  the  view  taken  by  Oh.  B.  Gilbert. 
B.  &.  Aid.  609 ;  and  expressly  denied  by  See  Gilb.  Evid.  by  LoK,  p.  6.  See  also 
Parke,  J.,  in  Brown  v.  Woodman,  6  C.  &  Collins  v.  Msule,  8  C.  ft  P.  502  ;  Eveiing- 
P.  206.  See  also  UaU  v.  BaU,  8  Scott,  N.  ham  v.  Roundell,  2  M.  ft  Bob.  1S8 ;  Hai^ 
B.  577,  And  in  the  more  recent  case  of  vey  u.  Thomaa,  10  Watts,  68.  But  when 
Doe  d.  Gilbert  v.  Ross,  in  the  Exchequer,  there  is  no  ground  for  legal  presumptira: 
where  proper  notice  to  produce  an  origimU  that  better  secondary  evidence  exists,  any 
document  bad  been  given  without  success,  poof  is  received,  which  is  not  inadniisal- 
it  was  hdd,  that  the  party  giving  the  notice  ble  by  other  n^  of  law ;  ujilesa  the  c^ 
was  not  afterwards  restricted  as  to  the  na-  jecting  party  can  sliow  that  better  evidence 
ture  of  the  secondary  evidence  he  would  was  previously  known  to  tlie  otiier,  ahd 
produce  of  the  contents  of  the  document ;  might  have  been  produced ;  thus  suljject^ 
and,  theretbre,  having  oObred  an  attested  ing  him,  by  positive  proof,  to  the  gome 
copy  of  ttie  deed  In  that  case,  which  was  imputation  of  fraud  which  the  law  itself 
inadmissible  in  itself  tor  want  of  a  stamp,  presimies,  when  primary  evidence  is  with- 
it  was  held,  that  it  was  competent  fhr  him  held.  'Thus,  where  a  notarial  copy  waa 
to  ^«ndon  tliat  mode  of  proof,  and  to  called  for,  aa  tbe  best  evidence  of  the  con- 
resort  to  parol  testimony,  uiere  being  no  teots  of  a  lost  note,  the  court  held,  Oiat  it 
degrees  in  secondary  evidence;  for  when  was  sufficient  fiir  tlie  party  to  prove  the 
once  the  original  is  accoimted  for,  any  sec-  note  by  the  best  evidence  actually  Id  hi* 
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tiif>9titution  of  tmA  for  written  etndmei'i'ahi. ti  ey  may  be  arranged 
into  three  classee:  including  in  the  firalr,^c^e^  those  iustruments 
which  the  lav  requires  sliould  be  in  vriBii^;*— in  the  seamd, 
those  contracts  which  the  parties  have  put  in'  writ>iig ;  —  and  in 
the  third,  all  other  writings,  the  existence  of  which  .4&- disputed, 
and  which  are  material  to  the  issue.  ''■*!-'..■ 

§  86.  In  the  first  place,  oral  evidence  cannot  be  suhsfatqtci}'  for 
any -^iffrmnent  lahieh  the  lata  requires  to  be  in  writing;  sucV.ttS, 
records,  public  documents,  official  examinations,  deeds  of  convey/ 
ance  of  lands,  wills,  other  than  nuncupatlTe,  promises  to  pay  the 
debt  of  another,  and  other  writings  mentioned  in  the  Statute  of 
Frauds.  In  all  these  cases,  the  law  having  required  that  the 
evidence  of  the  transaction  should  be  in  writing,  no  other  proof 
can  be  substituted  for  that,  as  long  as  the  writing  exists,  and  is 

power;  and  thMtoieqoireAiMtuialaqij,  the  primuyeTidencebe/ondpoMilMlilTof 
wotild  be  to  denuuid  that  of  tbe  existence  miaUke :  but  oa\j  taamoralcertunCy.  Mr. 
of  which  there  waa  no  eHdence,  and  which  Justice  Caiiipbell  In  United  Sistei  v.  Sal- 
die  law  would  not  preaume  wu  in  de  ter,  21  How.  U.  8.  170,  176.  The  lde«  li 
power  of  the  paxty,  it  not  being  necessiuy  lugeeated  in  a  caie  in  New  York,  Hub- 
that  •  promiMorf  note  ahonld  be  protested,  bsrd  v.  Susiell,  24  Bsrb.  404,  that  two  let- 
Benner  v.  the  Bank  of  Columbia,  Q  Wheat,  ters  written  at  the  some  time  to  the  same 
GSl,  687;  Deno  v.  McAllister,  2  HaJst.  person,  one  being  the  exact  counterpart  of 
W,  68 ;  XJnited  States  v.  Britton,  2  Mason,  the  otlier,  msj  both  be  regarded  as  origi- 
4U,  468.  But  where  it  was  proved  that  a  oaU ;  and  where  one  ii  sent,  and  tbe  other 
tofij  existed  of  a  ooCe,  he  was  held  bound  retained,  that  the  tatter  ma;  be  given  in 
to  prove  it  l^  the  copy.  2  Mason,  168.  evidence  niUiont  notice  to  produce  the 
But  if  the  party  has  ToJtmtsHl;  destroyed  other.  That  might  t>e  true  If  the  &ct  to 
tbe  instrumeDt,  be  is  not  allowed  to  prove  be  proved  were  merely  the  writing  of  the 
Its  coDtentt  by  secondary  evidence,  undt  letlen.  Bat  where,  as  is  commonly  the 
be  haa  repelled  ever;  inference  of  a  ftaa-  ose,  the  point  to  be  reached  is  the  send- 
dnlettt  design  in  its  destroctioQ.  Blade  o,  ing  or  receiptof  the  letter  to  or  by  another, 
Noland,  12  Wend.  17S.  So,  where  the  a  letter  not  sent  coaid  only  be  used  as  a 
rabtcribiag  witness  to  a  deed  is  dead,  and  copy.  And  if  the  letter  sent  was  in  fkct 
hi*  handwriting  cannot  be  proved,  the  next  a  copy  of  that  retained,  it  would,  b;  tbe 
best  evidence  is  proof  of  uie  handwriting  &ct  <»  being  used  fbr  that  purpose,  become 
tit  tbe  grantor,  and  this  is  therefore  re-  tbe  original.  We  attempted  to  illustrate 
oDired.  Clark  v.  Courtney,  S  Felers,  SIB.  this  point  in  Durkee  ti.  Venaont  Central 
But  la  KoB  York,  proof  of  the  handwrit-  Railway,  29  Vt.  Rep.  127,  with  reference 
lug  of  the  witness  himself  Is  nejtt  de-  to  contracts  created  b;  telegraphic  corre- 
manded.  Jackson  v.  Waldron,  IS  Wend,  spondence.  It  Is  there  held,  that  where  a 
178.  See  m/ra,  5  575.  Bntwhero  adeed  telegraphic  commnnication  is  relied  on  to 
was  lost,  the  part;  claiming  under  it  was  establish  a  contract,  it  must  be  proved  aa 
not  held  bound  to  coll  the  subscribing  wit-  other  writings  are,  b;  the  production  of 
nesaes,  unless  it  could  be  shown  that  he  tbe  original.  If  that  is  lost,  it  may  be 
prerknisly  knew  who  they  were.  Jack-  proved  by  a  copy  if  there  is  one,  and  if 
--    I.  Vul,  T  Wend.  125.    Soitwasruled  there  is  not,  by  oral  testimony  reipecting 


r. 


Lord    Kenyon,    in   Keeling   v.   Ball,    It.     The  original,  where  the  persi 


^^ake's  Evid.  App.  Ixxviil.    In  Gillies  r.  whom  it  is  sent  takes  the  risk  of  its  trans- 

Knither,  2  Stork  B.  528,  this  point  does  mission,  or  is  the  employer  of  the  tele- 

not  seem  to  have  been  conddeted:  bncthe  graph.  Is  the  message  delivered  to  the 

caae  turned  on  the  state  of  the  pleadings,  operator.    But  wbera  the  person  sending 

■nd  die  want  of  any  proof  whatever,  that  the  message  takes  the  initiative,  so  that 

Ibe  bond  in  question  was  ever  executed  the  telegraph  is   to  be  regarded  as  hii 

by  the  IntMtale.     [•  This   mie  of  evi-  agent,  the  original  is  the  message  actoally 

tawedoeanot  requrapniof  of  thelosaof  delivered  at  the  end  of  the  line.] 
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in  the  power  of  the  pai^.'-.'mid  where  oaths  toe  required  to  be 
taken  iu  open  cour^t'-^liere  a  record  of  the  oath  is  made,  or  before 
a  particiilar  of&<ie\  Whose  duty  it  is  to  certifj  it ;  or  where  an 
appointment  %p  an '  additional  office  is  required  to  be  made  and 
certified  .«ai^'*1;he-'l>ack  of  the  party's  former  commission;  thewritteu 
evideate,'hH)8t  be  produced,'  Even  the  admiBsion  of  the  fact,  by 
a.  pSrtj;  unless  solemnly  made,  as  a  substitute  for  other  proof,' 
'.dq^not  supersede  direct  proof  of  matter  of  record  by  which  it 
'■IE 'sought  to  afiect  him;  for  the  record,  being  produced,  may  be 
found  irregular  and  roid,  and  the  party  might  be  mistaken.' 
Where,  however,  the  record  or  document  appointed  by  law  is  not 
part  of  the  fact  to  be  proved,  but  is  merely  a  collateral  or  subse- 
quent memorial  of  the  fact,  such  as  the  r^astry  of  marriages  and 
births,  and  the  like,  it  has  not  this  exclusive  d^acter,  but  any 
other  legal  proof  is  admitted.* 

§  8T.  In  the  ieamd  place,  oral  proof  cannot  be  substituted  for 
the  ufritten  evidmce  qf  any  eorUract  which  iKe  parties  have  pui  m 
writir^.  Here,  the  written  mstrument  may  be  regarded,  in  some 
measure,  as  the  ultimate  fact  to  be  proved,  especially  in  the  cases 
of  negotiable  securities ;  and  In  all  cases  of  written  contracts,  the 
writing  is  tAcitly  agreed  upon,  by  the  parties  themselves,  as  the 
only  repository  and  the  appropriate  evidence  of  their  [^reement. 
The  written  contract  is  not  collateral,  but  is  of  the  very  e 
of  the  transaction.''    If,  for  example,  an  action  is  brought  ii 

1  Rex  B.  Habe,  Peske'i  Cna.  IS2 ;  Bu-  e.Wjint,  8  H.  &  McH.  898 ;  2  Stark.  Erid. 
tett  D.  HanhaU,  9  Mus.  812;  Tripp  v.  671 1  Sex  v.  A]li«>n,  R.  &  K.  109;  Read 
GereT,  ^  Greenl.  269;  2  Stark,  Evid.6T0,  v.  Passer,  Peake's  Caa.  2S1.  [So,  when 
671 ;  Dole  o.  Allen,  4  Greenl.  627.  [la  a  grantee  at  the  time  of  receiving  a  deed 
an  action  against  the  selectmen  of  a  town  of  land,  agreed  bj  parol  that  the  grant^K 
for  retHising  to  receive  the  Tole  of  the  might  continue  to  exercise  a  right  ofTFar 
plaintiff,  an  inhabitant  of  the  town,  paro!  over  the  land,  the  evideuce  was  held  ad- 
evidence  tlmt  the  plsiotifl'E  name  was  on  miasible,  not  becaose  a  right  of  vaj  can 
tlie  Todng  lial  uaed  at  the  election  is  inad'  be  created  h;  a  parol  grant,  hut  to  show 
missible  nithouc  flnt  giving  notice  ^opro-  that  the  grantor's  tubsequent  possession  of 
duce  the  list,  such  list  being  an  official  auch  easement  commenced  under  a  claim 
document.  Harris  ■-  Whilcomb,  4  Oraj,  of  right.  Ashle;  u.  Ashley,  4  Grav,  199.] 
433.]  ("There  will  be  recognized  no  *  The  principles  on  which  a  writing  iJ 
degrees  m  the  same  class  of  secondarv  deemed  part  of  the  essence  of  anj  trant- 
ovidence.  Carnenter  >.  Dame,  10  Ind.  action,  and  consequently  the  best  or  pri. 
126.  But  see  Harvey  v.  Thorpe,  28  Ala.  mar;  proof  of  it,  are  thus  explained  by 
250.]  Domat :  "  Tlie  force  of  written  proof  con- 

»  Seenwm,  £  27  ;  injra,  gg  169,  170,  sists  in  this;   men  agree  to  preserve  by 

186,  204,  205.  wridng  the  remembrance  of  past  events, 

*  Scott  c.  Clare,  S  Campb.  286  ;  Jenner  of  which  they  wish  to  create  a  memorial, 

p.  JolliiTe,  6  Johns.  S ;  WelUttd  Canal  Co.  either  with  a  view  of  laying  down  a  role 

V.  Hathaway,  8  Wend.  480;  1  leach,  Cr.  for  their  own  gxildaoce,  or  in  order  to  have, 

C.  849;  2  Id.  626,  686.  in  the  inttmment^  a  laatins  proof  of  Ute 

'  Commonwealth  v.  Norcross,  9  Mass.  truth  of  what  is  written.    Thus  contracti 

492;  Ellis  t>.  Ellii,  11  Maw.  92;  Owing*  are  written,  in  order  toprnrare  the  ma- 
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and  occupation  of  real  estate,  and  it  appears  b^  the  plaintiff*! 
ovn  Blioving  that  there  was  a  written  contract  of  teuaucj',  he 
must  produce  it,  or  account  for  its  absence ;  though,  if  he  were  to 
make  out  a  primd  facie  case,  without  any  appearance  of  a  written 
contract,  the  burden  of  producing  it,  or  at  least  of  proving  its 
exifiteDce,  would  be  derolved  on  ^e  defendant.'  But  if  the  &ct 
of  the  occupation  of  land  is  alone  in  issue  without  respect  to  the 
terms  of  the  tenancy,  this  fact  may  be  proved  by  any  competent 
oral  testimony,  snoh  as  payment  of  rent,  or  declarations  of  the 
tenant,  notwithstanding  it  appears  that  the  occupancy  was  under 
an  agreement  in  writing ;  for  here  the  writing  is  only  collateral 
to  the  fact  in  question.'  The  same  rule  applies  to  every  other 
species  of  written  contract.  Thus,  where  in  a  suit  for  the  price 
of  labor  performed,  it  appears  that  the  work  was  commenced 
under  an  agreement  in  writing,  the  agreement  must  be  produced ; 
and  even  if  the  claim  be  for  extra  work,  the  plaintiff  must  still 
produce  the  written  agreement ;  for  it  may  furnish  evidence,  not 
only  tJiat  the  work  was  over  and  beyond  the  original  contract,  but 
also  of  the  rate  at  which  it  was  to  be  paid  for.  So,  in  an  indict- 
ment for  feloniously  setting  fire  to  a  house,  to  defraud  the  in- 
surers, the  policy  itself  is  the  appropriate  evidence  of  the  fact  of 
insurance,  and  must  be  produced.'  And  the  recorded  resolution 
of  a  chariteble  society,  under  which  the  plaintiff  earned  the 
fi^ary  sued  for,  was  on  the  same  principle  held  indispensably 
necessary  to  be  produced.*  The  fact,  that  in  such  cases  the  writ- 
ing is  in  the  possession  of  the  adverse  party,  does  not  change  its 
ebaracter ;  it  is  still  the  primary  evidence  of  the  contract ;  and 
its  absence  must  be  accounted  for,  by  notice  to  the  other  party  to 

morialofwhat  the  contiacdnKpMlieB  bare  thenuelTei,  that  Ib,  br  the  inapection  of 

pT«icribed  for  each  other  to  do,  and  to  the  ori^inalg."    See  Domat*!  Ciril  Law, 

make  fbr  thcnuetiei  a  fixed  and  inunuta-  LiT.  8,  tlL  6,  5  2,  aa  tianBlated  in  7  Month, 

ble  law,  as  to  whftt  baa  been  agreed  tia.  I7  Law  Mag.  p.  78, 

So,  testaments  are  written,  in  order  to  pre-  ^  Brewer  t>.  Pohner,  3  Esp.  213 ;  con- 

■erre  tlie  remembrance  of  what  the  party,  firmed  in  Bamsbottora  r.  Timln-ldge,  2  M. 

who  has  a  rJRhi  to  dispose  of  his  proper?,  &  S.  484 ;  Rex  v.  lUwden,  8  B.  &  C.  708 ; 

has  ordained  conceniing  it,  and  thereby  Strother  v.  Batr.bBing.lse.perParke,  J. 

ll]'  down  a  rule  for  the  gaidaace  of  hii  [•  Magnaj  d.  Knight,  1  M.  &  Gr.  944.] 

bun  and  legatees.     On  Uie  same  principle  ^  Kei  v.  Inhabitants  of  H0I7  Trini^. 

are  reduced  into   writiog  all  sentences,  7  B.  &C,  811;   Doe  v.  Harvey,  8  Bing. 

jndgments,  edicts,  mdoniuuices,  and  other  289,  241 ;    Spien  v.  Wllligon,  4  Crancb, 

-  -"- Ts,  which  either  confer  title,  or  hare  898 ;  Dennet  v.  Crocker,  8  Greenl.  289, 


written  acta  is    established  bj  the  acta    Holton  ■>.  Hnnii,  2  Esp.  649. 
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produce  it,  or  in  Bome  other  legal  mode,  before  Becondary  eTidenoe 
of  its  coutents  can  be  reoeiTed.* 

§  88.  In  the  Uiird  place,  oral  evideace  cannot  be  Bubstitated 
for  anif  utriting,  &e  exUtmee  of  whvh  is  eUtpuUd,  and  which  is 
material  either  to  the  tame  between  the  partiee,  or  to  the  credit  (ff 
toitneseet,  and  is  not  merely  the  memorandum  of  some  other  iact. 
For,  by  applying  the  rule  to  such  cases,  the  court  acquires  a 
knowledge  of  the  whole  contents  of  the  instrument,  which  may 
have  a  different  effect  &om  the  statement  of  a  part.'  "  I  havo 
always,"  said  liord  Tenterden,  "  acted  most  strictly  on  the  rule, 
that  what  is  in  writing  shall  only  be  proved  by  the  writing  itself. 
My  experience  has  taught  me  the  extreme  danger  of  relying  on 
the  recollection  of  witneases,  however  honest,  as  to  the  contents  of 
written  instruments ;  they  may  be  so  easily  mistaken,  that  I  think 
the  purposes  of  justice  require  the  strict  enforcement  of  the  rule."  ' 
Thus,  it  is  not  allowed,  on  cross-examination,  in  Hie  statement 
of  a  question  to  a  witness,  to  represent  the  contents  of  a  letter, 
and  to  ask  the  witness  whether  he  wrote  a  letter  to  any  person 
with  such  contents,  or  contents  to  the  like  68*601 ;  without  having 
first  shown  the  letter  to  the  witness,  and  having  asked  him  whether 
he  wrote  that  letter,  because,  if  it  were  otherwise,  Ae  cross- 
examining  counsel  might  put  the  court  in  possession  of  only  a 
part  of  the  contents  of  a  paper,  when  a  knowledge  of  the  wholo 
was  essential  to  a  right  judgment  in  the  cause.  If  the  witness 
acknowledges  the  writing  of  the  letter,  yet  he  cannot  be  questioned 
as  to  its  contents,  but  the  letter  itself  must  be  read>  And  if 
a  witness  beii^  examined  in  a  foreign  country,  upon  interrt^;ato- 
ries  sent  out  wiUi  a  commisdon  for  that  purpose,  should  in  one 
of  his  answers  state  the  conteute  of  a  letter  which  is  not  produced ; 
that  part  of  the  deposition  will  be  suppressed,  notwittistanding, 
he  being  out  of  the  jurisdiction,  there  may  be  no  means  of  com- 
pelling him  to  produce  the  letter.' 

§  89,  In  cases,  however,  where  the  written  communication  or 
agreement  between  the  parties  is  collateral  to  the  question  in  issue, 

>  See  ftiTther,  Bex  o.  Bawdeu,  8  B.  &  *  So  held  b^  lU  the  indget  In  0^ 

C.  T08i  Sebree  b.  Dorr,  9  WbeM.  Ii58;  Qoeen'i  eue,  2  Brod.  & bW.  2S7.    Se« 

BnllM^  v.  Koon,  9  Coven,  80 ;  Mather  v.  aUo  Phil.  1  ^m.  ra  Bvid.  441 ;  I  PhIL 

Ooddud,  T  Conn.  S04 ;  Ruik  v.  Shewev,  Evid.  422. 

4  Watts,  218 ;  Northnip  i>.  JackMo,  IS  *  Vincent  v.  Cole,  1  U.  &  M.  268. 

Weiid.86;    Tinklir.BDirill,16Pick.401,  *  The Qneen'a eaw,  2 B. &  B.  287 ;  m- 

407,  406;  Luwue  >.  FBlnMT,.IU.&M.  /ii,>4G8. 

81.  *  Stdnkeller  v  SvwUm,  S  C.  &  P.  SU 
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it  need  not  be  produoed ;  as,  whero  the  writing  is  a  mere  proposal, 
which  has  not  been  acted  npon ; '  or,  where  a  written  memorandum 
was  made  of  the  terms  of  the  contract,  which  was  read  in  the 
presence  of  the  partiee,  but  nerer  signed,  or  proposed  to  be 
signed  ;^  or,  where,  during  an  emploTment  under  a  written  con- 
txact,  a  separate  verbal  order  is  given ; '  or,  where  the  action  is 
not  directly  upon  the  agreement,  for  noo-perfonnance  of  it,  but 
is  in  tort,  for  liie  conversion  or  detention  of  the  document  itself;* 
or,  where  the  action  is  for  the  plaintiff's  share  of  money  had  and 
received  bj  the  defendant,  under  a  written  security  for  a  debt  due 
to  them  both.^ 

§  90.  But  where  the  writing  does  not  &11  within  either  of  the 
three  classes  already  described,  there  is  no  ground  for  its  exclud- 
ing oral  evidence.  As,  for  example,  if  a  written  communication 
be  aeeompanied  by  a  verbal  one,  to  the  same  effect,  the  latter  may 
be  received  as  independent  evidence,  though  not  to  prove  the 
contents  of  the  writing,  nor  as  a  substitute  for  it.  Tbtis,  also, 
the  payment  of  money  may  be  proved  by  oral  testimony,  thoi^jh 
a  receipt  be  taken ;  ^  in  trover,  a  verbal  demand  of  the  goods  is 
admissible,  though  a  demand  in  writing  was  made  at  the  same 
time ; '  the  admission  of  indebtment  is  provable  hy  oral  testimony, 
tiiough  a  written  promise  to  pay  was  simultaneously  given,  if  the 
paper  be  inadmissible  for  want  of  a  stamp.^  Such,  also,  is  the 
case  of  the  examination  and  confession  of  a  prisoner,  taken  down 
in  writing  by  the  magistrate,  but  not  signed  and  certified  pursuant 
to  the  statutes."  And  any  writing  inadmiBsible  for  the  want  of 
a  ttan^,  or  other  irregularity,  may  still  be  used  by  the  wituess 
who  wrote  it,  or  was  present  at  the  time,  as  a  memorandum  to 


1  Ingram  «.  Leo,  2  Campb.  S21 ;  Banu-  er  v.  Welih,  17  IiIih.  185;  McFadden  v. 

twtUnn  c.  Tunbridge,  2  M.  &  S.  4S4 ;  Ste-  Elnnburj,  11  Wend.  667 ;  StniEhwick  v. 

riHnu  V.  I^nnej,  6  Taunt  827 ;    Doe  v.  Stepbeni,  10  Johni.  MS.      [Whers  a  writ- 

Cartwright,  8  B.  &  A.  826;  WiUoii  v.  iug  doei  not  piu^Kirt  to  coElain  tbe  entira 

Bowie,  1  C.  &  P.  B  i  Hawkiu  e.  Wura,  8  contract  between  partiei,  ftdditlonal  tenna 

B.  &  C.  690.  mar  be  Bhown    br  parol.     Webater   v. 

■  "       ■—      '      • .   -.  "-J-.---.    '"  ster  (N.  H.l,  128.] 

^u^u«>  a.  Cowen,  8  Eap.  218;  J*. 

*  neia  c.  lume,  an.  «  m,.  iio.  Cob  v.  LindMT,  1  Eait,  460;  Doe  v.  Cart 

*  JoUey  r.  Taylor,  1  Campb.  148 ;  Scott  wrlght,  8  B.  1  A.  826. 

V.  Jonea  S  Taunt.  865 ;  How  v.  H^,  14         'Smith  v.  Toong,  4  Canmb.  489. 
Eatt,  274 ;  Bocher  v.  JamtL  8  B.  &  P.         ■  Singleton  r,  Barrett,  2  Cr.  &  Set.  868. 
148;  Whitehead  D.  StMtt,  1  M.  &  Rob.  2;         •  Lambe'i  ca«e,  2  Leach,  62G;  Rex  e 

Bow  V.  Bruce,  1  Day,  100;  ThePeoulee.  r"         ....-"-   —  —-         

Holbrook,  18  Johni.eO;  Mclean  D.  Hert-  : 

M,6&.  &R.154.  1 

*  B^iiei>.SuiDe,4Eq;.I8.    SeeTnckp 
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refresh  his  own  memory,  from  irhich  alone  he  is  supposed  to  tes- 
tify, independently  of  the  vrittea  paper.*  In  like  manner,  in 
prosecutions  for  political  oSencea,  Ruch  aa  treason,  conspiracy,  and 
sedition,  the  inicr^tion  on  flags  and  banners  paraded  in  public, 
and  the  contents  of  retohiHons  read  at  a  public  meeting,  may  be 
proved  as  of  the  nature  of  speeches,  by  oral  testimony ; '  and  in 
the  case  of  printed  papers,  all  the  impressons  are  regarded  as 
originals,  and  are  evidence  against  the  person  vho  adopts  the 
printing  by  taking  away  copies.' 

§  91.  The  rule  r^ecting  secondary  evidence  is  subject  to  some 
excf^twna;  grounded  either  on  public  convenience,  or  on  the 
nature  of  the  facts  to  be  proved.  Thus,  the  contents  of  any 
record  of  a  judicial  coiirt,  and  of  entries  in  any  other  pvMic  hooka 
or  registers,  may  be  proved  by  an  examined  coj^.  This  exception 
extends  to  all  records  and  entries  of  a  public  nature,  in  books 
required  by  law  to  be  kept ;  and  is  admitted  becaose  of  the  incon- 
venience to  the  pablic  which  the  removal  of  such  documents 
might  occasion,  especially  if  they  were  wanted  in  two  places  at 
the  same  time ;  and  also,  because  of  the  public  character  of  the 
fqcta  they  contun,  and  the  consequent  &cili^  of  detection  of  any 
fraud  or  error  in  the  copy.* 

§  92.  For  the  same  reasons,  and  from  the  strong  presumption 
arifflng  from  the  undisturbed  exercise  of  a  public  office,  that  the 
appointment  to  it  is  valid,  it  is  not,  In  general,  necessary  te  prove 
the  written  appointment*  nf  public  offieers.  All  who  are  proved  to 
have  acted  as  such  are  presumed  to  have  been  duly  appointed 
to  the  office,  until  the  contrary  appears ; '  and  it  is  not  material 
how  the  question  aiises,  whether  in  a  civil  or  criminal  case,  nor 

1  DaUiou  V.  Stark,  4  E«p.  168;  Jacob  1  M.  &  Bob.  189.     [A  regjstrj  copj  <^ 

B.  Lindsay,  1  Eaat,  460 ;  Maaghtun  n.  Hub-  a  deed  of  land  ft  not  adnusiible  in  eri- 

bard,  8  B.  &  C.  14 ;   Bex  b.  Tarrant,  6  C.  deiice  againtt  the  grantee,  withoat  notico 

A.  P.  182 ;  Bex  v.  Freaelj,  Id.  ISS ;  Laj-  to  him  to  prodnce  the  original,  tlie  original 

er**  case,  16  Howelt'i  8t  Tr.  223;  injni,  being  preeumed  to  be  in  his  poBseuioD. 

SS  228, 4Se.  Commonwealth  v.  Emery,   2  Gray,   80. 

^  Rei  D.  Hunt,  S  B.  &  A.  560 ;  Sheri-  Where  the  originals  are  not  preaumed  to 

dan  &  Eirvan'i  caae,  81  Howall'i  St.  Tr.  be  in  the  poaaeaaion  of  either  party  to  tha 

S72.  luit,  office  copiea  of  deeda  are  admisaible. 

'  Rei  p.  Watson,  2  Stark.  R.  129,  ISO.  Blaocliard  n.  Yonng,  11  Cnah.  S46.    See 

•  Bull.  N.  P.  220 ;  1  Stark.  Bvid.  IBS  abo  Pahner  v.  StsTsna,  lb.  147.1 

191.    But  this  exception  doea  not  extend  *  An  officer  de  faOo  is  one  who  ezerci- 

to  on  anawer  in  chancery,  where  the  party  sea  an  office  under  color  of  right,  by  Tip. 

ia  Indicted  tbr  perjury  therein ;  for  there  tne  of  some  appointment  or  election,  or  of 

the  original  must  be  produced,  in  order  tn  inch  acquiescence  of  the  public  at  will 

IdentiQ'  tht  party,  by  proof  of  his  hand-  autborize  the  preaumptiot),  at  leatt,  of  a 

writing.    The  taroe  reason  appKae  to  de-  coloraUe  appo)atment  or  election;  being 

poaitiiKw  and  affldaTitt.    Il«x  v.  Howtid.  dittjngnlahea,  on  tbe  one  band,  from  a 
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whether  the  officer  ia  or  is  not  a  part^  to  the  record ;  ^  unless 
being  plaintiSr,  he  unnecesaarily  avers  his  title  to  the  office,  or  the 
mode  of  his  appointment;  in  which  case,  as  has  been  already 
shown,  the  proof  must  support  the  entire  allegation.'  These  and 
similar  ezceptione  are  also  odndtted,  as  not  being  within  the 
reason  of  the  rule,  which  calls  for  primary  OTldeuce,  namely,  the 
presumption  of  &aud,  arising  from  its  non-production. 

§  98.  A  further  relaxation  ef  the  mle  has  been  admitted,  where 
Uie  evidence  is  the  result  of  volwntTwut  facts,  or  of  the  inspection 
ofmanj/  hoo&t  andpapen,  the  examination  of  which  could  not  con- 
Teniendy  take  place  in  court.'  Thus,  if  there  be  one  invariable 
mode  in  which  bills  of  exchange  have  been  drawn  between  partic- 
olar  parties,  this  may  be  proved  by  the  testimony  of  a  witness 
conversant  with  their  habit  of  business,  and  speaking  generally  of 
tlie  fact,  without  producing  the  bills.  But  if  the  mode  of  dealing 
has  not  been  uniform,  the  case  does  not  fall  within  this  exception, 
but  is  governed  by  the  rule  requiring  the  production  of  the  writ- 
ings.* So,  also,  a  witness  who  has  inspected  the  accounts  of  the 
pw-ties,  though  he  may  not  ^ve  evidence  of  their  particular  con- 
tents, may  be  allowed  to  speak  to  the  general  btdance,  without 


mere  unipeT  of  office,  and  on  the  other  ir.  ■. :  Flmner  o.  Briicoe,  12  Jar.  861 ;  11 

ftom  an  officer  dn  inn.    Wilcox  v.  Bmith,  Ad.  &  El.  46,  h.  e. ;  Doe  t>.  Young,  8  AA. 

6  Wend.  281 ;   Plymonth  b.  Painter,  17  &  El.  68,  ».  ■. 

Cono.  66fi;  Burke  d.  Elliott,  4  Ired.  866.         ■  Stara,  §  66;   Cannell  v.   Ciirdi,   S 

Proof  that  a  pereoo  a  reported  to  be  and  BinE.  N.  C.  ^ ;  Moiaee  o.  Thornton,  8  T, 

hai  acted  ai  a  public  olfloer  \b  primd  fade  B.  SOS ;  The  People  u.  Eopaon,  1  Dmio, 

eridence,  bet-ween  third  penoiu,  or  hii  574.    In  an  action  by  the  iberlff  for  hia 

official  character.     McCoy  v,  Curtice,  9  poundage,  proof  tliaC  be  haa  acted  b«  eher- 

Wend.  17.    And  to  this  end  eTidence  It  Iff  has  been  held  ■ufficSent/TnmJ./^ifiu  eil 

admiailble,  not  only  to  ihow  that  he  exer-  dence  that  be  U  lo,  without  proof  of  hli 

died  the  office  before  or  at  the  period  in  appointment.    Bnnbury  i>,    Hattbewi,   1 

qnettjon,  but  bIbo,  limited  to  a  reasonable  Cw.  &  Kir.  880.    But  In  New  York  it  liaa 

time,  that   he   exercised  it  afterwards,  been  held  otherwUe.    The  People  v.  Eap- 

DoeK.  Young,  8  Ad.  &  El.  68,11.  8.    And  sod,  rapa. 

see    mpra,  g  88.     [Cabot  e.   GiTen,'46         *  Phil,  ft  Am.  on  Brid.  446;  1  Phil. 

Maine,  44.]  Erid.  488,  484.    The  rulea  of  pleading 

1  Rex  B.  Gordon,  2  Leach's  C.  C,  681 ;  hare,  for  a  similar  reason,  been  made  ta 

Benyman  v.  Wise,  4  T.  R.  866;  HcGa-  yield  to  public  conrenieace  in  the  admiu. 

bey  r.  Alston,  2  Mees.  &  Wela.  wa,  211 ;  Wadon  of  justice  ;  and  a  general  allega- 

Radford  v.  Mcintosh,  8  T.  B.  682  ;  Cross  tidn  Is  ordinarily  allowed.  "  when  the  mat 

V.  Saye,  Q  T.  K.  SS8 ;  James  c  Brawn,  6  ten  to  be  pleaded   tend   to   inflniteness 

B.  i  A.  248;   Rex  v,  Jones,  2  CampI).  and  mulliplici^.  whereby  the  rolls  shall 

ISl;    Rex    v.   Verelst,    S    Campb.    4S2.  be  encumbered  with  the  length  thereof." 

A  cotDinisaiooer  appointed  to  take  affl-  Uinta  o.  Bethil,  Cro.  Eliz.  749 ;  Stephens 

davile  is  a  public  officer,  within  this  ex-  on  Pleading,  869,  860.    Courts  of  Equity 

ception.    Bex  v.  Howai^  1  M.  &  Bob.  admit   the  lame  exception  in  regard  to, 

""      See  itqira,  J  88 ;  United  States  v.  paitiea  to  bills,  where  they  are  numeroua. 
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producing  the  accoouts.^  And  where  tiie  qnestion  is  upon  the 
BolTency  of  &  party  at  a  partioular  ttme,  the  general  result  of  an 
examinatioQ  of  his  books  and  securitioB  may  be  stated  in  like 
manner.' 

§  94.  Under  this  head  may  he  mentioned  the  case  of  imcriptimi 
on  walls  and  fixed  tables,  rtna-al  monuments,  gravestonet,  turvegor^ 
marks  on  boundary  trees,  Ac,  which,  as  they  cannot  conveniently 
be  produced  in  court,  may  he  proved  hy  secondary  evidence.' 

§  95.  Another  exception  is  made,  in  the  examination  of  a  wit- 
ness on  the  voir  dire,  and  in  preliminary  inquiries  of  the  same 
nature.  If,  upon  such  examination,  the  witness  discloses  the  exis- 
tence of  a  written  instrument  affecting  hie  competency,  he  may 
also  be  interrogated  as  to  its  contenbB.  To  a  case  of  this  kind, 
the  general  rule  requiring  the  production  of  the  instrument,  or  no- 
tice to  produce  it,  does  not  apply;  for  the  objecting  party  may 
have  been  ignorant  of  its  existence,  until  it  was  disclosed  by  the 
witness  ;-nor  could  he  be  supposed  to  know  that  such  a  witness 
would  be  produced.  So,  for  the  like  reason,  if  the  witness,  oa  the 
voir  dire,  admits  any  other  &ct  going  to  render  him  incompetent, 
the  effect  of  which  has  been  sul^iequently  removed  by  a  written 
document,  or  even  a  record,  he  may  apeak  to  the  contents  of  auch 
writing,  without  producing  it ;  the  rule  being  that  where  the  ob- 
jection arises  on  the  voir  dire,  it  may  be  removed  on  the  voir  du'e.* 
If,  however,  the  witneae  produces  the  writing,  it  must  be  road, 
being  the  best  evidence.' 

1  Boterta  V.  Doxon,  Peike'i  Cm.  S8.  produotfon  1«  T«qiiiT«d.    Thni,  wlien  it 

But  not  M  to  partioular  &ct«  KppearinKon  »u  propoMd  to  iboir  the  contenla  of  > 

fli«  books,  or  deducible  fivin  the  entnea,  printed  notice,  hung  up  in  the  ofSce  of  the 

Dupuj  D.  Trnman,  2  T.  ft  C.  S41.  party',  who  wu  a  cairlel',  parol  erldenoo 

■  Hever  n.  SeAon,  2  Stark.  R.  274.  of  iu  content*  wm  tweeted,  it  not  being 
[When  books  and  documanta  Introduced  affixed  to  the  freehold.  Jonet  u.  Tariton, 
in  eridence  at  the  trial  are  mnltibriooa,  1  D,  P.  C.  (n.  a.)  025. 

and  voluminous,  and  of  such  a  clumcter  *  Fhil.  &  Am,  on  Erid.  149 ;  1  PhiL 
M  to  render  it  diScuIt  fbr  the  jory  to  com-  Etid.  164, 1&6 ;  Butcben'  Co.  v.  Jones.  1 
prebend  material  &cti,  without  schedule*  Bq).  160;  Botham  d.  Swingler,  Id.  lU; 
containing  abttracta  tjiereof,  it  ia  within  Rez  t>.  Qtsbnm,  16  East,  67;  Carhile  «. 
the  discretion  of  the  presiding  judge  to  Eadj,  1  C.  &F.  284,  note;  Miller d.  Mar- 
admit  luch  achedules,  TCriflsd  bj  the  iners'  Church,  7  Greenl.  51 ;  Sevell  «. 
testimonj  of  Che  person  hj  wbom  ihey  SCubbs,  1  C.  &  P.  7S. 
were  prepared,  allowing  the  adverse  party  ^  Butler  t>.  Carver,  2  Stark.  R.  4S4.  A 
an  opportunity  to  ezamiDe  [hem  befbre  the  distinction  has  been  taken  between  case*, 
case  Is  eubinitCed  to  the  jurj.  BostoQ  &  where  t'le  cotnpetcnc?  appears  th)m  tb« 
W,  B.  R.  Corp.  V.  Dana,  1  Qray,  83,  104.  examination  of  the  witness,  aod  those 
Bee  alto  Holbrook  e.  Jackaon,.  7  Cush.  where  it  is  alrendj  apparent  &om  the  reo 
180.]                                              '  ord,  without  his  examination ;  and  it  baa 

■  Doe  B.  Coyle,  fl  C.  &  F.  SGO ;  Bex  v.  been  held,  that  the  latfer  case  tails  withia 
Fars^,  Id.  Bl.  But  if  the;  can  convMi-  the  rule,  and  not  within  the  exception, 
lantl;  be  braught  Into  court,  their  actual  and  that  the  writing  which  rettorea  tlM 
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§  96.  It  ma^  be  proper,  in  this  place,  to  coDsider  the  question, 
whether  a  verbal  admitiitm  of  fAe  aontenta  of  a  writing,  by  tlie  partf 
himself,  irill  supersede  tiie  oecessity  of  gi^g  notice  to  prodnce  it ; 
or,  in  other  vorda,  vhether  eucb  admission,  being  made  t^inst 
the  party's  own  interest,  can  be  oaed  as  primary  evidence  of  tlie 
contents  of  tiie  mriting,  against  him  and  those  claiming  imder 
him.  TJpuQ  this  question,  there  appears  some  discrepancy  in  tiie 
authorities  at  Nm  Priua?  But  it  it  to  be  observed,  that  there  is 
a  material  difference  between  proving  the  execution  of  an  attested 
instrument,  when  produced,  and  proving  the  party's  admission, 
that  by  a  written  instrument,  which  is  not  produced,  a  certain  act 
was  done.  In  the  former  case,  the  law  is  well  settled,  as  we  shall 
hereafter  show,  that  when  an  attested  instrument  ia  in  court,  and 
its  execution  is  to  be  proved  ^tunst  a  hostile  party,  an  admission 
on  his  part,  unless  made  with  a  view  te  the  trial  of  that  caose,  is 
not  sufficient.  This  rule  is  founded  on  reasons  peculiar  to  &e 
class  of  cases  to  which  it  is  applied.  A  distinction  is  dso  to  be 
observed  between  a  a>i^e»»u>  JurU  and  a  corffetaio  facti.  If  the 
admission  is  of  the  former  nature,  it  falls  within  the  rule  already 
considered,  and  is  not  received ;'  for  the  party  may  not  know  the 
legal  effect  of  the  instmment,  and  his  admission  of  its  nature  and 
efifoct  may  be  exceedingly  erroneous.  But  where  the  exietenee, 
and  not  the  formal  execution,  of  a  writing  is  the  subject  of  inquiry, 
or  where  the  writing  is  collateral  to  the  principal  facta,  and  it  is 
on  these  &cta  that  the  claim  is  founded,  the  better  opinion  seems 
to  be,  that  the  confession  of  the  party,  precisely  ideutiGed,  is 
admissible  as  primary  evidence*  of  the  facts  recited  in  the  writmg; 
though  it  is  less  satisfactory  than  the  writing  itself.'  Yeiy  great 
weight  ought  not  to  be  attached  to  evidence  of  what  a  party  has 
been  supposed  to  have  said ;  as  it  frequently  happens,  not  only 


J.    But  M«  CarliiL  -    ,,  _   _    ..  _       ^ „ 

2M,  per  Farke,  J.;    WaudleM  v.   Caw-  lubilitj;  tiuce  if  the  decbmitioiu  varied 

tbome,  1  M.  &  M.  SSI,  li.,  per  Parke,  J.,  the  terms  of  the  written  coatract,  thej 

eontm.     See  1  Hiil.  E»id.  164,  165.  were  not  competent  teatimony ;   it  ther 

■  Phil.  &  Am.  on  Evid.  SOS,  SM ;   I  did  not,  they  were  immaterial.     OoodeU 
PhU.  ETid.  S4e,  M7.    Bee  the  Monthly  n.  Smith,  9  Cnih.  692.] 

Law  Magazine,  Tol.  6,  p.  175-187,  where  ■  Howard  e.  Smith,  S  Bcott,N.B.6T4; 

Ihia  point  i«  distinctly  treated.     [•See  Smith  n.  Palmer,  6  Ciuh.  615;  [Slatterk 

Taylor'!  Eridenoe.  t§  SSl-SSS.]  v.  Pooley,  6  Heei.  ft  WeU.  664.     Bm  i» 

■  Supra,  S  86;  Hxiie  D.  Hitchcock,  4  yhi,  I  206.] 
WeDd.262,298,  209:  Pune  n.  Tucker,  8 
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that  the  Titness  has  miBimdarstood  vhat  the  paxfy  said,  but  that, 
by  unintentionallj  altering  a  fev  of  the  ezpre^ona  really  used, 
he  gives  &d  effect  to  the  statement,  completely  at  variaQoe  with 
what  the  party  actually  did  say.'  Upon  this  distinction  tiie  ad- 
judged cases  seem  chi^y  to  turn.  Thus,  where  in  an  action  by 
the  assignees  of  a  bankrupt,  for  infringing  a  patent-right  standing 
in  bis  name,  tiie  defendant  proposed  to  prove  the  oral  declaratioa 
of  the  bankrupt,  that  by  certain  deeds  an  interest  in  the  patent- 
right  had  been  conveyed  by  him  to  a  stranger,  the  evidence  was 
properly  rejected ;  for  it  involved  on  opinion  of  the  party  upon 
the  legal  effect  of  the  deeds.^  On  the  other  hand,  it  has  been 
held,  that  the  fact  of  t^e  tenancy  of  an  estate,  or  that  one  person, 
at  a  certain  time,  occupied  it  as  the  tenant  of  a  certain  other 
person,  may  be  proved  by  oral  testimony.  But  if  the  terms  of 
the  contract  are  in  controversy,  and  they  are  contained  in  a  writ- 
ing, the  instrument  itself  must  be  produced.' 

[  •  §  9d».  Notwithstanding  the  decision  in  Siatterie  v.  PooUy,^ 
that  the  admission  of  a  party  is  i^ways  receivable  against  him, 
although  it  relate  to  the  contents  of  a  deed,  or  other  written 
instrument,  and  even  though  its  contents  be  direcUy  in  issue  in 
the  case,  the  proposition  seems  not  to  have  mot  with  universal 
acquiescence.  The  Irish  courts  dissent  from  it.^  And  the  New 
York  courts  adopt  a  different  view.*  And  there  is  no  restriction 
to  inquiries,  upon  cross-examination,  in  regard  to  writings,  and 
facts  evidenced  by  writings;  and  the  role  extends  to  the  party 
who  is  a  witness  in  support  of  his  own  case ;  and  he  may  be 
asked,  with  a  view  to  discredit  him,  if  he  did  not  in  a  sunilar  suit 
in  on  inferior  court,  give  evidence  before  the  jury  in  support  of 

'  Per  Parke,  J,,  in  Earle  e.  Fichen,  6  Bmt,  0  Bins.  188 ;  Ramubottom  v.  Tnn- 

C.  A  P.  M2,  nole.  See  ilwi  1  Stork.  Evld.  bridge,  2  M.  &S.4S4. 
86,88;  2  8t»rk.  Erid.  17;  infm,  SS  200.  •  l*6M.  4W.  684. 
208 ;  Ph.  &  Am.  on  Evid.  Sei,'892 ;  1  Phil.         >  LswleM  v.  Queale,  8  Ir.  Law,  382 ; 

Evid.  872.  Lord  Goafbrd  v.  Robb,Id.  217 ;  Paraoni  u. 

3  Blaxam  v.  Eljee,  1  C.  &  P.  668 ;  Rj.  Porcell,  12  Id.  BO. 
ftM.  187,  H.  □.  See,  to  the  lame  poiat,  ■>  Jenner  v.  Joliffe,  0  Johns.  9;  Ban- 
Hex  V.  Hube,  Feoke's  Cai.  182 ;  Thama*  brauck  v.  Baker,  10  Id.  248 ;  Welland  Canal 
V.  Aiuley,  8  Esp.  SO;  Scott  v.  Clare,  3  v.  Hathsway,  8  Wendell,180.  Butitiraa 
Campb.  286 ;  liex  v.  Careinion,  8  Eait,  decided  in  a  recent  case  in  New  York,  Sla- 
77;  Harriaon  v.  More,  PWl.  &  Am.  on  phensr.Vroman,16N.T.App,881,rever«- 
Erid.  866,  n. ;  1  Phil.  Erid.  S47,  n. ;  Rex  fn^  the  judgmetit  of  the  Supreme  Court, 
V.  Inhabiii=ta  of  CaiUe  Uorton,  3  B.  &A.  that  it  ie  not  competeal  to  giie  ineTideoca 
688.  the  declarations    of  the  oppoaite   party, 

*  Brewer  o.  Palmer,  8  E«p,  218;  Rex  that  he  had  heard  atatemeiita  inconiia- 

v.  liihabiUota  of  Holy  Trinity,  7  B.  b.C.  tent  with  the  testimony  of  hia  own  «U 

611 ;  1  Man.  &  Ry.  444,a.  o. ;  Sbother  v.  nesses.     Such  evidence  is  none  the  lei* 
hearsay  because  repeated  by  tlie  party.] 
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his  defenoe,  and  whether  a  verdict  vas  not  rendered  againBt  him, 
vitliout  produdng  any  record  in  the  action.*  And  the  doctrine  of 
SUaterie  t.  Pooley  is  approved  in  MasBaohoBetts  in  recent  cases.^ 

§  97.  There  is  a  class  of  cases,  which  seem  to  be  excepUoia  to 
this,  rule,  and  to  &Tor  the  doctrine,  that  oral  declarations  of  a 
partT-  to  an  instrument,  as  to  its  contents  or  effect,  may  be  shown 
as  a  substitate  for  direct  proof  by  the  writing  itself.  Bnt  these 
oases  stand  on  a  diSerent  principle,  namely,  that  where  the  admis- 
fflon  involvea  Ae  matervil  fatA  in  pai$,  at  well  at  a  motto-  of  Icm,  the 
latter  shall  not  operate  to  exclude  evidence  of  the  fact  from  the 
jury.  It  is  merely  placed  in  t^e  same  predicament  with  mixed 
qaestionfi  of  law  and  fact,  which  are  always  left  to  the  jury,  under 
the  advice  and  inatructiona  of  the  court.'  Thus,  where  the  plain- 
tJfT,  in  ejectment,  had  verbally  declared  that  he  had  "  sold  the 
lease,"  under  which  he  claimed  title,  to  a  stranger,  evidence  of 
this  declaration  was  admitted  against  him>  It  involved  the  fact 
of  the  making  of  an  instrument  called  an  assignment  of  the  lease, 
and  of  the  deliveiy  of  it  to  the  assignee,  as  well  as  the  legal  efifect 
of  the  writing.  So,  also,  similar  proof  has  been  received,  that  the 
party  was  "  possessed  of  a  leasehold,"'  —  "  held  a  note,'" — "  had 
dissolved  a  partnership," — which  was  created  by  deed,^ — and, 
that  the  indorser  of  a  dishonored  bill  of  exchange  admitted,  that 
it  had  been  "  duly  protested."  '  What  the  party  has  stated  in  his 
answer  in  Chancery,  is  admissible  on  other  grounds,  namely,  that 
it  is  a  solemn  declaration  under  oath  in  a  judicial  proceeding,  and 
that  the  legal  efibct  of  the  instrument  is  stated  under  tlie  advice 
of  counsel  learned  in  the  law.  So,  also,  where  both  the  existence 
and  the  legal  effect  of  one  deed  are  recited  in  another,  the  solem- 
nity of  the  act,  and  the  usual  aid  of  counsel,  take  the  case  out  of 
the  reason  of  the  general  rule,  and  justify  the  admission  of  such 
recital,  as  satisfactory  evidence  of  the  legal  effect  of  the  instrument, 
as  well  aa  conclusive  proof  of  its  execution.'    There  are  other  cases, 

1  I  •  Heimum  tr.  Letter,  12  U.  B.  ■.  ■.         '  Doe  d.  Wuthnun  n.  Mile*,  1  SUrk. 

TTS;  B.  c  OJdt.h.  h.  601.  B,  181 ;  4  Cunpb.  876. 

*  LoomiB  V.  Wadhauii,  8  Qnj,  66T ;  ■  Oibboiu  o.  CoggoD,  2  Cuopb.  188. 
Bmlth  v.  Palmer,  6  Cash.  620.]  Whether  an  ■dmiinoa  of  the  counterfeit 

■  United  BtBtei  *.  Battiite,  2  Sonui.  chanctsr  of  a  bank-note,  which  the  partj 

340.    And  see  Newton  v.  Belcher,  IS  Ad-  bad  paMed,  ii  luffldent  eTidence  of  the 

ft  EL  921,  v.  s.  fact,  without  prodnciiiK  the  note,  ipiim; 

*  Doe  d.  Lowdeo  v.  Wataon,  2  Stark,  and  See  Commonwealth  v.  Bigelow,  8 
K.2tO.  Met  285. 

*  DielT  B.  Steele,  8  Campb.  US.  •  Aabmore  e.  Hardy,  7  C.  &  F.  GOl ; 

*  SeweU  V.  Stubbt,  1  C.  &  F.  78.  Digbj  e.  Steele,  S  Campb.  116;  Barleii^ 
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which  ma;  Beem,  at  first  Tiew,  to  oonstitute  exoeptioiu  to  the 
present  rule,  hot  in  vbich  the  declarations  of  the  paiiy  vere 
admisflible,  either  as  oontemporaneotu  with  the  act  done,  and  ex- 
pounding its  character,  thns  being  part  of  the  ret  getta ;  or,  as 
establishing  a  collateral  fact,  independent  of  the  written  instru- 
ment. Of  iia&  sort  was  the  declaration  of  a  baokropt,  upon  his 
return  to  his  house,  that  he  had  been  absent  in  order  to  aroid  a 
writ  issued  against  him ; '  the  oral  acknowledgment  of  a  debt,  for 
which  an  unstamped  note  had  been  given ;'  and  the  oral  admis- 
sion of  the  pady,  that  he  was  in  &ot  a  member  of  a  society  created 
bj  deed,  and  had  done  certain  acts  in  fliat  capadty.' 

tr.  Stibba,  6  T.  B.  465;  WMt  t>.  Dbtu,  7  >  Newman  v.  Btretch,  1  H.  &  U.  SSS. 

EMt,868;  Pwilf.  Meek,2  T.  4  J.  116;  "  "'    '"         "       ..--.-    — 

Breton  r.  Cope,  Pei^»  Cm.  80,     [Ai  to  

auiwen  In  Ctuntwr,  i«e  in/ra,  {  260,  and  HMrej  o 
8  QteenL  Erid.  %%  280,  290;  m  to  redtab 
in  deedi,  aee  tapra,  S  28,  note.] 
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CHAPTER  V. 

OF  Hi:ABaA.T. 

(*|  96.  'Witnenea  miut  tetHty  from  knowledge,  uid  not  from  bt*iwmj. 

09.  Be«ru;  evidenoe  may  embnce  writingi  and  all  matCen  not  within  the  knowL 
tige  <a  the  wjOMH. 

100,  TIm  atrntemenl*  of  ttaiid  pcnoiu  may  become  the  point  of  inqnirj.    Thejr  an 

then  not  heanay. 

101.  Thii  rule  applies  to  proof  of  probable  caiue,  (aDily,  general  repnte,  &a. 
101a.  The  lulgect  farther  iUottrated. 

1U2.  The  BtatementB  of  a  party  niaj  be  iliown  with  reference  to  mental  or  bodily 
■flbctiom,  whether  made  to  phTildani  or  othen. 

108.  General  repntatlon  In  the  &mily  will  lupport  pedigree. 

101.  And  thii  Is  competent  to  prore  the  time  of  births,  marriages,  and  deaths. 
104a.  Recent  En^ish  decisions. 

106.  So  inscriptions  on  tombstones  and  other  monomenta,  and  engravings  on  rings, 

and  charts,  pedigrees,  &c,,  are  admissible  as  original  evidence, 
lot.  The  conduct  of  bmilies  Is  evidence  of  reladonihip. 

107.  The  feet  that  persons  are  recognined  as  husband  and  wife  is  sufficient  evidence 

of  marriage,  in  ordinary  eases. 
106.  The  declarations  of  a  party  giving  character  to  his  acts  may  be  proved  as 

part  of  the  transacUon. 
lOeo.  So  also  his  correspondence  in  connection  with  the  bwuaction. 

109.  Dedamtiona  affecting  claim  of  title  to  land  made  while  the  par^  is  in  posaat- 

iion,  competent 

110.  All  declamtioDa  must  be  concurrent  with  the  acta  to  be  admissible. 

HI.  The  declarations  of  co-coospirators  in  flirtherance  of  the  common  design  ad- 
missible against  each  other. 

112.  In  copartnerships,  the  acta  and  declarationa  of  each  partner  in  AirHieiance  of 
the  common  design,  Mod  the  firm. 

IL  to  112.  Review  of  the  cases,  as  to  the  admission  of  one  partner,  aAer  the  disso- 
Intion,  removing  the  bar  of  the  statnte  of  Umitatjons. 

118.  The  declarations  of  an  agent,  made  In  the  course  of  his  agency,  are  admissi- 
ble as  part  of  the  ras  gttta. 

114.  Aa  to  any  other  fecta,  within  the  knowledge  of  the  agent,  not  connected  with 
his  agency,  he  most  tie  called  as  a  witness. 

L14a.  The  extent  to  which  pubUc  corporate  companies  are  bound  by  the  declarai- 
tions  of  their  agenia,  by  whom  they  alone  can  act. 

Hit,  Official  and  professional  entries,  by  persons  conusant  of  the  fiKta,  in  the 
conrM  of  their  duty,  and  where  there  is  DO  known  motive  to  felsliy,  and 
made  at  the  date  of  the  transaction,  the  person  being  dead,  may  be  received. 

lis.  Further  illDstratiooB  of  the  point.    Cases  dted. 

117.  Private  books  of  account  admissible  on  the  same  gronnd. 
10» 
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JUS.  In  th*  Amnican  oonrb  thernle  !■  extondad  to  tO  piiTate sn&ries af  thepar^ 
in  the  orilaaij  ooutm  of  hii  boiiueM. 

119.  Tlie  lame  rule  exiited  in  th«  Komao  QtII  Iaw,  ind  in  Fnnee  and  ScoOwid. 

120.  it  leeniB  Dut  requisite  to  the  admlMioii  of  entiiei  bj  tha  partj,  u  part  of  ttM 

n>  gatir,  that  he  be  ilMd. 

121.  IndortemenU  of  pnrt  juj'inent  upon  Beenritlai  la  erldence  of  the  same  chap- 

122.  If  made  befbre  debt  barred,  fbey  will  prarant  the  operatioD  of  the  ilatule  d 

limilatioiu. 

125.  EnnmemtioD  of  the  leveral  gnnmdi  (br  admitting  the  otal  dadatatioM  ol 

penont  as  anhstantiTe  eridence. 
124.  Prindpal  grounds  for  rqectlDg  heana;  eridence. 

126.  The  rule  appliei,  although  the  statement  were  made  npon  oath,  and  be  dm 

best  proof  atudnable. 
laS.  ETeo  the  decUiUioni  of  a  mibacriUng  witnBH  are  not  admiaiiUe  to  discredit 
his  own  attettadon.! 

§  98.  Toe  firet  degree  of  morsl  evidence,  and  that  vhich  is  most 
satisfactory  to  the  mind,  is  afforded  hy  our  own  senses ;  this  being 
direct  evidence,  of  the  highest  nature.  Where  this  oaouot  be  had, 
HA  is  general!;  the  case  in  tlie  proof  of  facts  by  oral  testimony,  tho 
law  requires  the  next  best  evidence,  namely,  the  testimony  of  those 
who  can  speak  from  their  own  personal  knowledge.  It  is  not 
requisite  that  the  witness  should  have  personal  knowledge  of  the 
main  fact  in  controversy ;  for  this  may  not  be  provable  by  direct 
testimony,  but  only  by  inference  &om  other  &ct8  shown  to  exist. 
But  it  is  requisite  that,  whatever  facts  the  witness  may  speak  to, 
he  should  be  confined  to  those  lying  in  his  own  knowledf^,  whether 
they  be  things  eaid  or  done,  and  should  not  testify  from  informa- 
tion ^ven  by  others,  however  worthy  of  credit  they  may  be.  For 
it  is  found  indispenai^le,  sa  a  test  of  truth,  and  to  the  proper  ad< 
ministration  of  justice,  that  every  living  witness  should,  if  posdble, 
be  subjected  to  the  ordeal  of  a  cross-examination,  tliat  it  may 
appear  what  were  his  powers  of  percepti(Hi,  his  opportunities  for 
observation,  bis  attentiveneBS  in  observing,  ttie  strength  of  bis 
recollection,  and  his  disposition  to  speak  the  truth.  But  test^ 
mony  from  the  relation  of  third  persons,  even  where  the  informant 
is  known,  cannot  be  sutigected  to  this  test ;  nor  is  it  often  possible 
to  ascertain  through  whom,  or  how  many  persons,  the  narrative 
has  been  transmitted,  from  the  original  witness  of  the  &ot.  It  ia 
this  which  constitutes  tliat  sort  of  second-hand  evidence  termed 
"  hearsay." 

§  99.  The  term  Keanay  is  used  with  reference  to  that  which  ia 
written,  as  well  as  to  that  which  ia  spoken ;  and,  in  its  legal  senBO* 


D.gitizecbyG00glc 


CHAP.  T.3  BXIBSIT.  llff 

it  denotes  that  kind  of  eridence,  nrhich  does  not  derive  its  value 
solely  from  the  credit  to  be  given  to  the  witneBB  himself,  but  lestB 
also,  in  part,  on  the  veracity  and  oompeteucy  of  some  other  per- 
son.^ Hearsay  evidence,  aa  thus  described,  is  uniformly  held 
incompetent  to  establish  any  gpecifie  facty  which,  in  its  nature,  is 
susceptible  of  being  proved  by  witneeaes,  who  can  spe^  from  their 
own  knowledge.  That  this  species  of  testimony  supposes  some- 
thing better,  which  might  be  adduced  in  the  particular  case,  is 
not  the  sole  ground  of  its  ezduaiou.  Its  exfa-insic  weakness,  its 
incompetency  to  satisfy  the  mind  as  to  the  existence  of  the  fact, 
and  the  &auds  which  may  be  practised  under  its  cover,  combine 
to  support  the  rule,  that  hearsay  evidence  is  totally  inadnussible.* 

§  100.  Before  we  proceed  any  forther  in  the  discussion  of  this 
branch  of  evidence,  it  will  be  proper  to  ditttngimth  more  clearly 
between  heartay  evidmce  and  that  which  is  deemed  originai.  For 
it  does  not  follow,  because  the  writing  or  words  in  question  are 
those  of  a  third  person,  not  under  oath,  that  therefore  they  are 
to  be  considered  aa  hearsay.  On  the  contrary,  it  happens  in 
many  cases,  that  the  very  fact  in  controversy  is,  whether  such 
things  were  written  or  spoken,  and  not  whether  tiiey  were  true ; 
and  in  other  cases,  such  language  or  statements,  whether  written 
or  spoken,  may  be  the  natural  or  inseparable  concomitants  of  the 
principal  fact  in  controversy.'  In  such  cases,  it  is  obvious,  that 
the  writings  or  words  are  not  within  the  meaning  of  hearsay,  but 
are  ori^al  and  independent  facts,  admissive  in  proof  of  IJie 
issue. 

1 101.  Thus,  where  the  question  is,  whether  the  party  acted 
prudently,  wisely,  or  in  good  faith,  the  it^ormaivm  on  which  he 
acted,  whether  true  or  fhUe,  is  ori^al  and  material  evidence. 
This  is  often  illustrated  in  actions  for  malidous  prosecution ;  * 
and  also  in  cases  of  agency  and  of  trusts.  So,  also,  letten  and 
eoiuiertation  addressed  to  a  person,  whose  sanity  is  the  fact  in  the 
question,  being  connected  in  evidence  with  some  act  done  by  him, 
are  .original  evidence  to  show  whether  he  was  insane  or  not.* 

>  1  FbiL  Etid.  IBS  ISiuwx  PeerRgs        •  Tftjlor  v.  WQlans,  2  B.  &  Ad.  S46. 

erne,  11  CL  ft  Ffn.  86, 118;  Stopjlloii  v.  So,  to  reduce  tlw  duugei,  in  vx  actum 

Clooffh,  22  Eng.  I^w  and  Eg.  R.  :na].  for  libel.    Colman  0.  Sonthwlclc,  9  Jobo*. 

■  Pel  Muihall,  C.  J..  In  Minn  Queen  46.  _        _ 

r.  Hqibnn),  7  <^;<mch,  29D,  2B6,  29S ;  Dir         *  Wheeler j^  AlderwiD,  B 

;  i  Bln^ 

,  _ . _    _    _         ,        .  Whether  totten  addrened 

Bart  e.  Beteattnd,  2  CHnpb.  611.  to  die  pvMM,  whote  tani^ia  In  iwoe,  are 
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The  replie*  given  to  inquiries  made  at  the  reudeuce  of  an  absent 
witnesB,  or  at  the  dwelling-house  of  a  baokropt,  denjing  tjiat  he 
vaa  at  home,  are  also  original  evidence.'  In  these,  and  tho  like 
cases,  it  is  not  necesaaiy  to  caU  the  persons  to  whom  the  inquiries 
were  addressed,  since  their  testimony  could  add  nothing  io  the 
credibility  of  the  fhct  of  the  denial,  which  is  the  only  fact  that  is 
material.  This  doctrine  applies  to  all  other  communicatioiis, 
wherever  the  fact  that  such  communication  was  made,  and  not  its 
truth  or  falsity,  is  the  point  in  controversy.'  Upon  the  same 
principle  it  is  considered,  that  evidence  of  general  reputation,  rejm- 
Ud  ownership,  public  rumwr,  general  notoriety,  and  the  like,  though 
composed  of  the  speech  of  third  persons  not  imder  oath,  is  origi- 
nal evidence  and  not  hearsay ;  the  subject  of  inquiry  being  the 
concurrence  of  vnauy  voices  to  the  same  fact.' 

kdmiwible  evidence  to  prore  how  he  wu  to  the  part;  were  not  tdmlMible  tn  eri- 

treaied  by  those  who  knew  him,  without  deoce,  unioM  cotmected,  by  proof,  with 
•bowing  anj  replj  on  hit  part,  or  any  tome  act  of  bit  own  in  regard  to  the  let- 
other  act  connected  with  the  tetters  or  ten  tbeinnivea,  or  their  contents. 
their  coutentB,  wai  a  question  much  di>-  '  Crosb;  v.  Vktcj,  1  Taunt.  864 ;  Mor- 
coseed  in  Wright  p.  Tathun,  Their  ad-  gan  v.  Morgan,  9  Bing.  859 ;  Sumner  v. 
missibilitj  waa  Btronsly  urged  a«  evidence  WUIiama,  6  Mara.  441;  PeUetreau  v. 
of  the  manner  in  whTch  tiio  person  wa«  in  Jackson,  11  Wend.  110,  128,  121;  Key 
ftct  treated  by  those  who  knew  him ;  but  i>.  Shaw.  6  Bing.  820 ;  Pbelpt  v.  Foot,  1 
It  was  replied,  that  the  effect  of  the  letters.  Conn.  887. 

alone  considered,  was  only  to  show  what  '  Whitehead  d.  Scott,  1  M.  &  Bob.  2- 

were  (he  opinion  of  the  writers;  and  that  Bhottw.Streatfleld.Id.S;  1  Ph.  Evid.  188. 

mere  opinions,  upon  a  dieiitict  bet,  were  '  Foulkes  u.  Sellway ,  8  E*p.  286 ;  Jonet 

in  general  inadmissible ;  bat,  wlienerer  ad-  o.  Perry,  2  Eap.  492 ;   Rei  v.  Watson,  3 

missible,  they  must  be  proved,  like  other  Stark.  B.  110 ;  Bull.  If.  P.  296, 297.    And 

Sets,  by  the  witnew  himself  under  oath,  see  Hard  v.  Brown,  8  Waabb.  87.    Etj- 

The  letters  in  this  case  were  admitted  by  dence  of  reputed  ownership  is  seldom  ad- 

Gurney ,  B.,  who  held  the  assizes ;   and  missible,  except  in  cases  of  bankruplcy, 

upon  error  in  the  Exchequer  Chamber,  by  virtue  of  the  statute  of  21  Jac.  1,  c.  19, 

'- '  -'  -  '-- "  "   "         '          ■  ■'  S  11;  Gurt  B.  Rutton,  Holt's  N.  P.  Caa. 

B27;  Oliver  v.  Bartlett,  1  Brod.  &  Dine. 
wfae;  butthepointwas  not  decided,  anan'ra  269.  Upon  the  qaes  lion,  whether  a  libel- 
ee ravo  being  awarded  on  another  ground,  lous  paindng  was  made  to  represent  a  cer- 
See  2  Ad.  &  El.  8;  and  T  Ad.  &  £1.  Via.  tain  individual,  Lord  Ellenborougb  per- 
Upon  the  new  trial  before  the  same  judge,  mitted  the  declaraiions  of  the  spertaliHs, 
Die  letters  were  again  received  ;  and  for  while  looking  at  the  picture  in  the  eihibi- 
thi*  cause,  on  motion,  a.  new  trial  waa  tion-room,  to  be  given  in  evidence.  Dn 
granted  by  Lord  Denman,  C.  J„  and  Lit-  Boat  v.  Beresford,  2  Campb.  fil2.  [The 
Uedale  and  Coleridge,  Judges.  The  caoso  Act  that  a  debtor  was  repuled  insolvent  at 
was  then  again  tried  before  Coleridge,  J.,  the  time  of  an  alleged  finudiilent  pretbr- 
who  rqected  the  letter;  and  eiceptions  ence  of  a  creditor,  is  competent  eviienca 
being  taken,  a  writ  of  error  waa  again  tending  to  show  that  his  preferred  creditor 
brought  in  the  Exchequer  Chamber;  had  reasonable  caase  to  believe  him  inaol- 
where  the  six  learned  judges  present,  be-  vent.  Lee  s.  Kilbum,  8  Gray,  594.  And 
Ing  divided  equally  upon  ue  question,  the  the  fiict  that  he  was  in  good  repute  as  to 
judgment  of  the  King's  Bench  was  af-  property  may  likewise  be  proved,  to  show 
flmied  (see  7  Ad.  &  El.  SIS,  408},  and  this  that  such  a  creditor  had  not  reasonable 
judgment  was  afterwards  affirmed  In  the  cause  to  believe  him  insolvent.  Bartlett 
House  of  Lords ;  see  4  Bing.  n.o.  489);  a  v.  Decreet,  4  Gray,  118;  Heywood  v. 
large  m^ority  of  the  learned  Judges  con-  Beed,  lb.  674.  In  both  coses  the  tesli- 
curing  in  opinion,  thai  letters  addressed  moiiy  ia  admiMible  on  the  ground  that  th« 
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[*  §  101a.  Uudsr  this  head,  it  has  been  held  that  where  one 
daimed  to  have  procured  a  piBtoI  to  defend  himself  against  the 
stta(^  of  aiioth8r,.upon  the  ground  of  certain  information  received 
from  others,  such  information  becomes  an  ori^al  fact,  proper  to 
be  proved  or  disproved  in  the  caee.^  So  in  an  action  for  fraudu- 
leDtlf  representing  another  worthy  of  credit,  witnesses  conversant 
with  the  facts  of  the  transaction  in  question  may  be  allowed  to  de 
pose  that  at  the  tiine  they  also  regarded  the  persou  trustwortliy. 
So  it  may  be  shown  that  such  person  was  at  that  time  generally 
so  reputed  among  tradesmen  with  whom  he  dealt.^ 

§  102.  Wherever  the  bodily  or  mental  fedin^»  of  an  individual 
are  material  to  be  proved,  the  usual  expressions  of  such  feelings, 
made  at  the  time  in  question,  are  also  original  evidence.  If  they 
were  the  natural  language  of  the  affection,  whether  of  body  or 
mind,  they  furnish  satisfactoiy  evidence,  and  often  the  only  proof 
of  its  existence."  And  whether  they  were  real  or  feigned  is  for 
the  jury  to  determine.  Thus,  in  actions  for  criminal  conversation, 
it  being  material  to  ascertain  upon  what  terms  the  husband  and 
wife  lived  together  before  the  seduction,  their  language  and  de- 
portment towards  each  .other,  their  correspondence  together,  and 
their  conversations  and  correspondence  with  third  persons,  are 
original  evidence.*  But  to  guard  against  the  abuse  of  this  rule; 
it  has  been  held,  that  before  the  letters  of  the  wife  can  be  received, 
it  must  be  proved  that  they  were  written  prior  to  any  misconduct 
on  her  part,  and  when  there  existed  no  ground  for  imputing 
collusion.'*  If  written. after  an  attempt  of  the  defendant  to  accom- 
plish the  crime,  the  letters  are  inadmissible.^  Nor  are  the  dates 
of  the  wife's  letters  to  the  husband  received  as  sufficient  evidence 
of  the  time  when  they  were  written,  in  order  to  rebut  a  charge  of 
cruelty  on  his  part ;  because  of  the  danger  of  collusion.^    So,  also, 

belief  of  men,  u  to  matten  of  which  tlisj  exclamatioai,  aad  eipreulons  ai  uiiibUt 

bare  not  personal  knQirledge,  ii  reaaona-  and  nHtaratly  accompany  and  fumieh  evi- 

Wy  snppoied  to  be  affected  by  the  opin-  deuce  of  a  iiresenienisling  paJn  ormalady. 

km*  of  others  who  are  about  them.    See  Bacon  ti.  CharltoD,  7  Cush.  581,  686.1 
tiao  CBri)eiiter  p.  Leonard.  S  Allen,  B2j         *  Trelawney  d.  Coleman,  2  S»rt.  R. 

tUHl  Whilcher  v.  Shnttuck,  lb.  81B.]  191 ;  1  Bam.  &  Aid.  90,  e.  c. ;  Willis  v. 

>  r  •  People  r.  Shea,  tj  Cai,  6S8.  Barnard,  8  Bing.  876;  Elaam  u.  FaUL-elt, 

■  Sheen  u.  Bumpetead,  10  Jur.  s.  a.  2  E>p.  562;  Winter  v.  Wroot,  1  M.  &,EDb. 

3(2;  Eich.  Cham. ;  s.  c.  2  H.  &  C.  198.)  404;    Gilcbrlst    v.  Bale,  8  Watta,  866; 

'  [Such  evidence,  hoiTever.ia  not  to  be  Thoinpaon  v.  Freeman,  Skin.  402. 
«xl«Dded  beyond  the  neceiaity  on  which         *  Blwarda  v.  Crock,  4  Eep.  89;  Tr©- 


ture  of  narration  or  a 

canflilly  excluded,  and  the  testimony  ii 

lo  be  tjonfined  itrictly  to  anch  complamta. 
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the  reproBenUtioQ  I7  a  itok  /waon,  of  the  nature,  afmptoms,  and 
effects  of  the  maladjf,  under  which  he  is  laboring  at  the  time,  are 
received  ae  original  evidence.  If  -made  to  a  medical  atten^fuit, 
Ihe^  are  of  greater  weight  as  evidence ;  hut,  if  made  to  anj  other 
person,  thej  are  not  on  that  account  r^cted.^  In  prosecutions 
for  rape,  too,  where  the  party  iigiued  is  a  witness,  it  is  material 
to  show  that  she  made  compl^nt  of  the  injury  while  it  was  jet 
recent.  Proof  of  such  complaint,  therefore,  is  original  evidence ; 
but  the  statement  of  details  and  circumstances  is  ezclnded,  it 
being  no  legal  proof  of  Hieir  truth.* 

§  108.  To  this  head  may  be  referred  much  of  the  evidence  some- 
times termed  "  hearsay,"  which  is  admitted  in  cases  of  pedigree. 
The  principal  question,  In  these  cases,  is  that  of  the  parentage, 
or  descent  of  the  individual ;  and  in  order  to  ascertain  this  fact, 
it  is  materiid  to  know  how  he  was  acknowledged  and  treated  by 
those  who  were  interested  in  him,  or  sustained  towards  him  any 
relations  of  blood  or  affinity.  It  was  long  unsettled,  whether 
any  and  what  kind  of  relation  must  have  subsisted  between  the 
person  speaking  and  the  person  whose'  pedigree  was  in  question ; 
and  there  are  reported  cases,  in  which  the  dedarations  of  servants, 
and  even  of  neighbors  and  fiiends,  have  been  admitted.  But  it 
is  now  setded,  that  the  law  resorts  to  hearsay  evidence  in  cases 
of  pedigree,  upon  the  ground  of  the  interest  of  the  declarants  of 
the  person  from  whom  the  descent  is  made  out,  and  their  con- 
sequent  interest  in  knowing  the  connections  of  the  family.  The 
rule  of  adnuseion  is,  therefore,  restricted  to  the  declarations  of 
deceased  persons,  who  were  related  by  blood  or  marriage  to  the 
person,  and,  therefore,  interested  in  the  succession  in  question.* 

TreUwiiej  e.  Coleman,  1  B*m.  I  Aid.  SO.  fbr  tb«  pWDtUT.  Bacon  d.  CharlbM  7 
'And  where  in  an  action  againtt  »  hm-    Ciuh.  681,  686.     Slate  n.  Hovard,  S2  Vt. 


[Ani 


fbrthebiMrdofhiaiTitb,  thepluntur    SSO;  Kent  n.  Lincoln,  lb.  691.1 


bad  introdoced  teatimonr  tending  to  show  >  1  Eait,  P.  C.  444.  445 ;  1  Hale,  P.  C. 

acertun  state  of  mind  on  the  part  of  the  688;  1  HuMell  on  Crimea,  666;   Rex  *. 

wife,  her  declaratiiinB  to  third  pertCHU  on  Clarke,  2  Stark.  R.  241 ;  Laaghlin  v.  The 

that  subject,  ezpreseive  of  her  mental  fe^  State,  18  Uhio,  B9.    In  a  proiecalJon  fbr 

ingB,  are  admissible  in  ihvor  of  tlie  hus-  conspiring  to  asaembte  a  urge  lueetiDg, 

buid.   Jacobs  u.  Whitcomb,  10  Cuah.  256.]  fbr  tlie  purpoae  of  ezcitinic  terror  in  the 

1  Aveion  V,  Lord  Einoalid,  0  East,  communitj,  the  oomplainta  of  terror,  made 

1S8 ;  1  Ph.  Evid.  191 ;  Orer  v.  Toung,  i  hj  persona  professing  to  be  alarmed,  were 

McCord,  S8 ;  Oilchrist  v.  Bale,  6  Walts,  permitted  to  be  proTed  by  a  witoeas,  who 

865.     [In  an  action  Sir  an  ii^arj  earned  heard  them,  without  calling  the  perw^ia 

br  a  detect  in  the  htghwa;,  groans  or  ox-  themaeWea.    Begina  v.  Vincent  ttal.  9C, 

cUmuiions  uttered  b;  the  pUntiS'  at  any  A  P.  276.    See  Bacon  v.  Charlttm,  T  Coah. 

time,  expressing  prrunt  pain  or  agonj,  Ml. 

and  referring  by  word  or  geature  to  the  '  Vowlea  v.  Toung,  18  Vea.  140,  147 ; 

aoat  of  tbn  pain,  an  competent  teatimonj'  Qoodrighl  v.   Moai,  Cowp.  691,  CM,  h 
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And  gawral  r^wtf  m  tA«  family^  proved  by  the  teBtimoay  of  • 
Burviving  jnember  of  it,  has  been  coomdered  aa  falling  within  the 

§  104.  The  term  p«eUgrte,  horever,  embraces  not  only  descent 
and  relationship,  but  also  the  foots  of  Urth,  marriage,  and  death, 
and  the  times  when  these  events  happened.  These  facts,  there- 
fore, may  be  proved  in  the  nuumer  above  mentioned,  in  all  cases 
where  they  occur  incidentally,  and  in  relation  to  pedigree.  Thns, 
an  entry  by  a  deceased  parent,  or  other  relative,  made  in  a  Bible, 
lamily  missal,  or  any  other  book,  or  in  any  document  or  paper, 
stating  the  fact  and  date  of  the  birth,  marriage,  or  death  of  a  child, 
or  other  relative,  is  regarded  as  a  dedaratiou  of  each  parent  or 
rdative,  in  a  matter  of  pedigree.'     So  also,  the  correspondence 

*.  Baker 
•mi,  2  I 

GenenJ,  ,        ___ 

a.  Burett,  1  Cromp.  Uses.  &  Koe.  SIB,  alio  with  such  auapiduiu,  m  ooght  re*- 

928;  Cuey  n.  O'ShauDesajr,  T  Jur.  1140;  lonably  to  be  attached  to  iL     When  &m- 

GrsgoiT  n.  Ban^'  4  Rand.  607 ;  JeweU  r.  ily  lepatatioD,  or  declantioni  of  kindred 

Jewell,  1  Bow.  s.  c.  Bop.  231 ;  .17  Feten,  nude  in  a  family,  are  the  sulgect  of  evl- 

21S,  •-  o. ;  Kajwood  e.  Barnett,  t  Dev.  ft  deuce,  and  tiie  repatatton  isof  longilaod- 

Bat  Bl ;  JackaoD  v.  Browner,  IS  Joiiiu.  ing,  or  the  declaraiioiu  are  of  old  date,  tlit 

ST;  Chapman  D.  Chapman,  2  Conn.  847;  memory  a«  to  the  source  of  the  repotatioii, 

Waldron  c  Tuttle,  4  S.  Hamp.  871.    The  or  aa  to  the  pertons  who  made  the  deda- 

dedarationi  of  a  mother,  in   diiparage-  rationi,  can  rarety  be  characterized  by  per- 

ment  of  the  legitimacy  of  her  child,  have  tect  accuracy.     What  it  true  may  becoma 

leen  received  in  a  quMlion  of  Bncceaaion.  blended   with,  and  acarcely   dittinguialt' 

Bargrare  c.  H«ncnT6>  S  C.  &  K.  TOl.  able  from  ■omeihing  that  la  erroneous  j 

ydooera  D.  Bunker,  9  FcNter  (N.  H.},420;  the  detection  of  ertor  in  anj'  port  of  the 

meraon  t>.  White,  lb.  482 ;  Kellc^  v.  Ho-  italemeiit  neceaaariJy  throws  doubt  npoo 

Gniie,  15  Ark.  666.1  the  whole  atatement,  and  yet  all  that  li 

1  Doe  ir.  Griffin,  16  Beat,  39.    Than  la  nutetial  to  the  cause  may  be  perfbctlj 

no  valid  otyection  to  tnch  evidence,  be-  true;  and  if  the  whole  be  i^iected  as  &]se, 

canae  it  ia  hearaay  npon  heara«y,  provided  becaoae  error  in  some  part  is  ^oved,  tha 

all  the  declarationa  are  within  the  fiunily.  oreateat  iqjuatice  may  be  done.    All  lea- 

Thna,  the  deoUmtiimi  of  a  deeeaaed  lady,  fimony  ii  lubject  to  such  errors,  and  (esti- 

•a  to  what  had  been  stated  to  iter  b^  bar  monv  of  this  kind  Is  more  particularly  so ; 

hoaband  in  his  Ufedme,  were  admitted,  and  nowaver  difficult  it  may  be  to  discover 

J>oe  B.  Randal],  2  M.  A  F.  20 ;  Uonkton  the  truth,  in  cases  where  there  can  be  no 

(I.  Attomey-GeDeral,  2  Buss,  k  My.  166 ;  demonatration,  and  where  every  condu- 

Ball.  N.   P.  296;   EUiott  v.   Pimtoll,   1  aion  which  may  be  drawn  is  aulyect  to 

Feten,  828.  S37.    It  iafbr  tha  judge  tode-  some  doubt  or  uncertainty,  or  to  soma 

dde,  whether  tbe  declarant!  were  "mem-  (q)posingprobabilitiea,thecourts  are  bound 

bars  of  the  lamily  to  as  to  render  their  to  adopt  the  conclusion  which  appears  la 

evidence  admissible ; ''  and  tor  the  Jury  rest  on  the  most  solid  foundation."    See 

to  settJe  the  &ct  to  which  their  de<Uai»-  Johnson  e.  Todd,  6  Beav.  GB9,  600. 
tioni  relate.    Doe  v.  Davia,  11  Jur.  607 ;        ■  The  Berkley  Peerage  case,  4  Campb. 

10  Ad.  &  El.  814,  N.  *.     [See  alwi  Copea  401,  418;  Doe  v.  Bray,  8  B.  &  C,  818; 

tt.  Pearoe,  7  Gill,  247 ;  Clements  v.  Hunt,  Honkton  v.  The  Attorney-General,  2  Buaa. 

1  Jtmea,  Law  (N.  C),  400.J    In  regard  to  &  Hy.  147 ;  Jackson  c.  Cooley,  8  Johns, 

die  value  and  weight  to  be  ^ven  to  thta  128,  ISl,  per  Thpmpsoa,  J. ;  Douglas  e, 

kind  of  evidence,  the  followmg  obserra-  Saunderaon,  2  Dall.  IIB ;  The  Slaue  Feer- 

tionBOfLotdI«ngdale,M.B.,areentJtled  age  case,  6  Clark  &  Fin.  24;  Carakaddm 

to  great  oonaidention.    "  In  ceaea,"  said  v.  Poorman,  10  Watti,  82 ;    The  S'lsaex 

to,  "  wlkire  tbe  whole  evidowe  ia  kadi-  Feenge  case,  11  Chvk  t  Fin.  86;  Wafr 
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of  deceased  members  &f  the  fomily,  recitals  in  fomilf  deeds,  sacb 
as  marriage  setUements,  descriptioBS  in  wills,  and  other  solemn 
acts,  are  ori^al  eridence  in  all  cases,  where  the  oral  declara- 
tions of  the  parties  are  admissible.*  In  regard  to  recitals  of 
pedigree  in  bills  and  answers  in  Chancery,  a  distinction  has  been 
taken  between  those  facts  which  are  not  iu  dispute  and  Hiose 
which  are  in  controversy;  the  former  being  admitted,  and  the 
latter  excluded.'  Eedtals  in  deeds,  other  than  family  deeds,  are 
also  admitted,  when  corroborated  by  long  and  peaceable  possession 
according  to  the  deed.' 

[  *  §  104a.  It  seems  to  be  requisite,  in  regard  to  the  admissibility 
of  evidence  of  reputation  to  prove  a  marriage,  that  the  persoos 
iVom  whom  the  information  is  derived  should  be  shown  to  have 
deceased,  or  that  the  reputation  should  be  known  to  the  witness 
to  have  been  general  among  the  connections  in  the  family,  and  that 
there  should  have  been  no  controversy  in  regard  to  it.  For  after 
the  existence  of  Its  mota  it  is  not  competent  to  give  evidence  of 
such  reputation ;  and  it  will  not  be  allowed  to  give  such  evidence 
upon  proof  that  such  suit  was  fraudulently  instituted  for  the  pur- 
pose of  excluding  the  testimony.  But  the  existence  of  a  former 
suit  between  the  same  parties  will  not  exclude  such  reputation, 

•on  V.  Brewster,  1  But,  881.    And  In  a  tall  mile,  tmd  dtdand  thenueha  heSra  m 

recent  cue  this  doctrine  hai  been  thought  the  bodiesof  hit  daughter),  who  were  der- 

to  warrant  the  admiiaion  of  declaradoni,  isee*   in   remainder  i   and  in   Slane;   v. 

made  by  a  deceaaed  person,  ai  to  where  Wade,  1  Mylne  A  Craig,  838,  the  grantw 

hia  &mlt7  came  from,  where  he   came  was  a  mere  trustee  of  the  eitale,  not  rela- 

from,  and  of  what  placo  hia  fMher  was  ted  to  the  portiea.     See  also  Jackaon  t>. 

designated.    Bhieldi  v.  Boucher,  1  DeOex  Cooley,  8  John*.  12S ;  Jaduon  d.  Rnaaell, 

&  Smale,  40.     [■  So  aieo  the  common  r«p-  4  Wend.  548 ;  Keller  v.  Nutz,  6  S.  &  B. 

ntation  In  the  omily  ii  suffldent  eTideuce  261.     If  the  recital  in  a  will  is  made  after 

of  Che  death  of  a  person.    Anderson  r,  the  &ct  recited  ia  in  controTerav,  the  will 

Parker,  6  Cal.   197.     See  also  Bedfleld  ia  not  admiaaible  aa  evidence  of  that  &ct. 

on  WiUa,  Part  2,  {  1.    So  also  in  regard  The  Soaaez  Feer^e  case,  11  Clark  &  Fin. 

to  the   time  of  one'a  death.    Horrffl  r.  86. 

Poster,  88  S.  B.  STB.)  '  PhiL  &  Am.  on  Brid.  281,  282,  and 

>  Bull.  N.  P.  288 ;  Neal  o.  Wilding,  3  the    authorities    there   cited.     Ez  parU 

Str.  1161,  per  Wright,  J. ;  Doe  v.  E,  of  affldarita,  made  sereral  ^tun  betbre,  to 

Pembroke,  1 1  East,  608 ;  Whitelocke  v.  prove    pedigree    by  official  Teqidrement, 

Baker,  18  Ves.  614 ;  Elliott  u.  Piersoll,  I  and  prior  to  any  ha  meia,  are  admisaiUe. 

Pet.  828 ;  1  Ph.  Erid.  219,  217,  and  Peer-  Hural  v.  Jouea,  Wall,  Jr.  878,  App.  8. 

age  cases  there  cited.    In  two  recent  cases.  As  to  the  e^ct  of  a  fii  mala  upoo  the  ad- 

the  recitals  in  the  deeda  were  held  admit-  misaiUhty  of  dedarationB  and  reputation, 

aiblo  only  against  the  partiaa  to  the  deeds ;  aee  infra,  J  181-184. 
but  in  neither  of  tliose  cases  was  the  party         *    Stokea    f.    Daws,    4   Haaon,    2SS. 

proved  Co  have  been  related  to  those  whoae  [*  Common  practice,  In  regard  to  one'a 

pedigree  was  redted.    In  Fort  v.  Clarke,  name,  ia  not  o^ectiotuble  on  the  ground 

1  Rum.  601,  the  granton  recited  Che  death  of  heataay.    WilUs  d.  Quiraby,  11  Pt«m 

td  the  wna  of  John  Cormick,  tananta  in  486.J 
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unless  Die  same  point  vera  brought  into  controTere/,  wliioh  it  ia 
now  sought  to  establish.'] 

§  105.  JmcripUatu  on  tombttonetf  _and  other  funeral  m&mtjnatU, 
mffravinga  on  rmgt,  mteriptiom  on  famHy  portraita,  eharU  or 
pedigree,  and  the  like,  are  also  admissible,  as  ori^al  evidence 
of  the  same  facts.  Those  which  are  proved  to  have  been  made  by, 
or  under  the  direction  of  a  deceased  relative,  are  admitted  as  his 
declarations.  But  if  they  have  been  publicly  exhibited,  and  were 
well  known  to  the  &mily,  the  publicity  of  them  supplies  the  defect 
of  proof,  in  not  showing  that  they  were  declarations  of  deceased 
members  of  the  family ;  and  they  are  admitted  on  the  ground  of 
tacit  and  common  assent.  It  is  presumed,  that  the  relatives  of  the 
family  would  not  permit  an  inscriplion  without  foundation  to 
remain ;  and  that  a  person  would  not  wear  a  ring  with  an  error 
on  it.^  Mnral  and  other  funeral  inscriptions  are  provable  by 
eopiei,  or  other  secondary  evidence,  as  has  been  already  shown.' 
Their  value,  as  evidence,  depends  much  on  the  authority  under 
which  they  were  set  up,  and  the  distance  of  time  between  their 
erection  and  the  events  they  commemorate.* 

§  106.  Under  this  head  may  be  mentioaed  famd,jf  conduct,  such 
as  the  tacit  recognition  of  relationship,  and  the  disposition  and 
devolution  of  properly,  as  admissible  evidence,  from  which  the 
opinion  and  belief  of  the  family  may  be  inferred,  resting  ultimately 
on  the  same  basis  as  evidence  of  family  tradition.  Thus  it  was 
remarked  by  Mansfield,  C.  J.,  in  the  Berkley  Peerage  case,^  that, 
"  if  the  father  is  proved  to  have  brought  up  the  party  as  bis 
le^timate  son,  this  amounts  to  a  daily  assertion  tiiat  the  son  is 
legitimate."  And  Mr.  Justice  Asbhurst,  in  another  case,  remarked 
that  the  circumstance  of  the  son's  taking  the  name  of  the  person 
vith  whom  his  mother,  at  the  time  of  his  birth,  lived  in  a  state 

>  [•  Butler  d.  Moantgutett,  7  Ho.  Lda.  bearingB,  proTsd  tohaTee^tedirbile  tha 

CMC,  Q3S ;  Shedden  v.  Patrick,  2  Sw.  &  heralds  had  the  power  to  punish  luurpa- 

Tt.  170.]  tloa>,  pcwsewed    an  affldal  weight  and 

*  Per   Lord   EraUne,    In  Vowles   d.  ctedh.    But  tlua  authority  U  thought  to 

ToilDg,  18  Vea.  114  ;  Monkton  tr.  The  At-  have  ceased  with  tlie  last  herald'e  TJsitar- 

tontej-Geneml,  2  Riu.  &  Mfbie,  147 ;  Kid-  tioD,  in  1686.     See  1  Phil.  Evid.  224.    At 

tiey  D.  Cockbum,  Id.  167.     The  Camoye  preeent,  they  amoont  to  no  more   tbin 

Fewage,  6  CI.  Jb  Fin,  789.    An  ancient  fcmily  deelarationB,    [■  See  Shrewibuiy 

pcdigTM.  purporting  to   have  been  col-  Peei^e,  7  Ho.  Lda.  Caa.  1.] 
lected  from  httoru,  at  well  ai  from  other         '  Sapra,  S  94.     [See  alio  Eaitmu  v. 

■onrce*,  was  held  admiuihle,  at  leait  to  Martin,  IB  TS.  H.  162.] 
ihow  the  relationship  of  penoni  described         *  Some  remarkable  mistake*  of  ftcCin 

by  the  thuner  as  lirmg,  and  therefore  to  inch  inecriptlons  ate  meutioned  in  I  Phil 

be  i^esumed  as  known  to  him.    Davie*  v.  Erid.  222. 
Lowndes,  7  Scott,  N.  B.  141.    AimoiUl         *  4  Con^b.  416. 
TOI    •                                                      11 
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iHt  uw  or  irnxKCE.  [Furt  u. 

of  adulteoy,  wMc^  nwne  he  and  hu  descendants  ever  afterwaida 
retuned,  "vaa  a  veiy  strong  funilf  lecogoititm  of  bii  ille^ti- 
mac;."^  So,  the  declarations  of  a  person,  sinoe  deceased,  that 
he  vas  going  to  visit  his  celatireB  at  such  a  place,  have  been  held 
admissible  to  ebow  that  the  family  bad  relativea  there.* 

§  107.  It  is  frequently  said,  that  ^nwrof  r^utation  ia  admissible 
to  prove  the  faot  of  the  marriage  of  the  parties  alluded  to,  even  in 
ordinary  cases,  where  pedigree  i^  not  in  question.  In  one  case, 
indeed,  such  evidence  was,  after  verdict,  held  sufficient,  primd 
facie,  to  warrant  the  jury  iu  finding  the  &ot  of  marriage,  the 
adverse  parfy  not  having  cross-examined  the  witness,  nor  con- 
troverted the  bet  by  pro(^.*  But  the  evidenoe  produced  in  the 
other  cases,  cited  in  support  of  this  positioQ  cannot  properly  be 
called  hearsay  evidenoe,  but  was  strictly  and  truly  original  evi- 
dence of  facte,  from  which  the  marriage  m^ht  well  be  inferred ; 
such  as  evidence  of  the  parties  bemg  received  into  society  as  man 
and  wife,  and  being  visited  by  reqwctahle  families  in  the  neighbor- 
hood,  and  of  their  attending  church  and  public  places  together  as 
such,  and  otherwise  demeaning  themselves  in  pubUc,  and  address* 
ing  eacli  other  as  persons  actually  married.* 

§  108,  There  are  other  declaratiotu,  which  are  admitted  as 
original  evidence,  beii^  distinguished  from  hearsay  by  tiieir  oon- 
neotion  with  the  principal  fact  under  investigatioQ.  The  affairs 
of  men  consist  of  a  complication  of  circumstancea,  so  intimately 
interwoven  as  to  be  hardly  separable  &om  each  other.  Each  owes 
its  birth  to  some  preceding  circumstances,  and,  in  its  turn,  be- 
comes the  prolific  parent  of  others ;  and  each,  during  its  existence, 
has  its  inseparable  attributes,  and  its  kindred  facts,  materially 
affecting  its  oliaracter,  and  essential  to  be  known,  in  order  to 
a  right  understanding  of  its  nature.  These  surrounding  circum> 
stances,  constituting  parts  of  the  re»  gettte,  may  always  be  shown 
to  the  jury,  along  wi&  the  principal  &ct;  and  their  admissibility 

>  aoodriKhtP.8sii],4T.B.86a.  ■  Brttni  o.  Morain,  2  C.  &  J.  45S. 
*  Riilium  V.  Kettutt,  2  M.  &  Rob.  262.         *  1  Phil.  End.  &4, 23fi ;  Heirej  v.  Hei> 
•  TbeM  deduatiooi  embnc*  whU  la  tbt,  2  W.  Bl.  S7T ;  Birt  o.  Bvlow,  Douit. 
•  171,  1-     "     ■        "  ■   ■■       "--• 


■  may  be  produced  to  Bhow  how  tha 
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b  detennined  hj  the  jadgo,  aooording  to  tho  d^ree  of  their 
relation  to  that  &ct,  and  in  the  exercise  of  bis  sound  discretion ; 
it  being  extremolj  difficult,  if  not  impossible,  to  bting  tbla  class 
of  cases  within  tho  limits  of  a  more  particular  description.^  The 
principal  pdnta  of  attention  are,  whether  the  circumstances  and 
declarations  ofiered  in  proof  were  contemporaneous  with  the  main 
fact  under  conaderation,  and  whether  the;  were  so  connected 
•wiih  it  aa  to  illustrate  its  cfaaracter.*    Thus,  in  the  trial  i^  Lord 

>  Per  Park,  J.,  in  BawMU  n.  Haiab,  2  tar  her  itmth,  h  a.  part  ol  the  ret  gttta. 

Blng.  104;  SIdlerv.  0 yde,  9  Blng.  849,  Commonwealth  o.  HcPlke,  8  Cub.  ISl.I 

862 ;  Pool  V.  BridgM,  4  r\tk.  879 ;  Allen  >  DMlantloiia,  to  become  port  of  tba 

V.  Dnncan,  11  Hck.  809  (UaTnet  v.  Sut-  n*  gala,  "mtut  bare  been  made  at  the 

ler,  24  Pick.  242;   Ora?  v.  Ooodiich.  7  tinte  of  tlie  act  done,  which  ■^j  are  lup. 

Johna.  96 ;  Bank  of  Wooditock  v.  Clark,  poeed  to  chaiacteriie  i  and  have  been  well 

■&  Vt.  808;   Mitchum  v.   State,  It  Geo.  calculated  to  unfbtd  the  nature  and  quall- 

SU ;  Tomkiei  v.  BeTnoldi,  16  Ala.  109 ;  ^  of  tbe  lluitB  thej  were  intended  to  ex- 

Cwneliiu  n.  The  Slate,  T  Eng.  TB2.  plain,  and  so  to  bannanize  with  them,  aa 

On  Che  trial  of  an  action  brought  by  a  obvlouslj  to  conttitute  one  Crannction." 
principal  againit  an  agent  who  had  charge  Per  Hoemer,  C.  J.,  in  Enoa  v.  Tuttle,  8 
of  certain  buaineei  of  the  principal  for  Conn.  K.  2S0.  And  tee  In  n  Taylcr,  0 
nuuiT  rean,  ta  recorer  nooej  receiTed  Paige,  611 ;  Carter  u.  Bucbannon,  8  Kel- 
t^  Um  deftodant  from  dandeettne  Mlei  ley,  K.  618;  Blood  f.  Sideout,  IS  Met. 
ta  property  of  the  plaintiC  and  money  of  237 ;  Boyden  v.  Burke,  14  How.  i.  c.  S7&. 
the  plaintiff  frevdolMitly  taken  by  ^  [*Dedaratioiii  to  beadmUwble  moat  be 
defendant,  endenoe  that  the  defendant  conlemporaneons  with  the  act.  Faner  v. 
■t  the  time  of  entering  the  plaititiff'i  Turner,  1  Clarke  (Iowa),  53;  and  they 
aerrice  waa  iniolvent,  and  that  he  bod  must  tend  to  characterize  the  act ;  Klkina 
■ince  received  only  a  limited  ealory  and  v.  Hamilton,  'HI  Vt.  Kep.  6^;  but  if  not 
■ome  tmoU  additional  compensation,  and  eoiuUlent  with  the  obvioui  chaiecler  of 
that  Buheequent  to  the  time  of  lui  al-  the  act,  they  will  not  ctnitiol  it-  StMe  e. 
leged  misdoings,  and  during  the  period  Sbellidy,  8  Clarke  (Iowa),  477.]  But 
■pecifled  in  the  writ,  he  wa«  the  owner  of  de<dAiMioni  ezplenatory  of  a  prerioua 
a  large  properly,  ior  exceeding  the  iggte-  &ct,  e.  g.  bow  the  party'i  banda  became 
gate  of  all  his  Balary  and  receipts  while  in  bloody,  are  inadmintble.  Screggs  v.  The 
the  plaincifi"!  lervice,  is  admiisible  aa  State,  S  Smed.  ft  Manh.  7^.  So,  where 
having  some  tendency  to  prove,  if  the  a  par^,  on  removing  an  ancient  fence,  put 
jury  are  aadsfled  by  other  evidence,  that  down  a  ttone  in  one  of  the  post-holes,  and 
money  bad  been  taken  from  the  [riajntlfi'  the  neit  day  declared  that  be  placed  it 
by  some  oae  in  bii  emjdoy,  that  the  de-  there  at  a  botmdary ;  it  was  bold  that  thia 
fiendant  ii  the  goil^  person ;  luch  &u:ti  declaration,  not  constituting  pmt  ai  tlie 
being  in  natora  of  rei  gala  acoompimying  act  done,  was  inadmissible  in  evidence  in 
the  very  acts  and  transactions  of  the  de-  his  fevor,  Noyes  v.  Ward,  19  Conn.  260. 
lendant  under  investigation,  end  (ending  See  Ctn'inth  n.  Lincoln,  84  Maine,  810. 
to  give  them  character  and  significance.  In  an  action  by  a  bailor  against  the  bailee. 
And  the  declarattoni  of  the  defendant  fbr  loe*  by  bis  negligence,  tlie  dedaratiom 
coDoeminglUepropertyand  business  trans-  <^  the  bailee,  contemporaneous  with  the 
•ctioni,  madelo  third  persons,  in  the  ab-  lose,  are  admissible  in  his  favor,  to  show 
stUKs  of  the  plaintiff  or  bia  agents,  are  the  nature  of  the  toss.  Story  on  Boilm. 
iuadmiseible  to  rebut  such  evidence,  Boe-  S  S89,  cites  Tompkins  v.  Saltmorsli,  14  S.  ft 
ton&W.  a.  R.  Corp.  o.  Dana,  1  Gray,  R.  275;  Beardsteew.Riciiardson.il  Wend. 
m,  101,  108  ['Hackett  a.  King,  8  Allen,  26;  Doorman  v.  Jenkins,  2  Ad.  &  El.  80. 
144].  See  also  Commonwealth  v.  Mont-  So,  in  a  suit  fbr  enticing  away  a  tervant, 
gomery,  11  Met.  684.  Ttie  declaration  of  his  dedorations  at  the  time  of  leavmg  bit 
a  person  who  it  wounded  aod  bleeding,  tnaater  are  adnusiible,  at  part  of  the  na 
that  the  defendant  has  stabbed  her,  made  gritit,  to  show  tbe  motive  of  ids  departure. 
Immediately  after  the  occnrrence,  though  Hodley  v.  Carter,  a  N.  Uamp,  40,  [In 
with  such  an  interval  of  time  as  to  allow  Lund  v.  Tyngsborough,  9  Cush.  Sfl,  wlucb 
J  go  up-stalr*  from  her  room  to  an-  was  an  action  for  iqjurie*  received  through 
e  in  evidence  af-  a  defect  in  a  highway,  during  the  trial  at 
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George  Gordon  for  treason,  the  C17  of  the  mob,  vho  accompanied 
the  prisoner  ou  bis  enterpme,  was  received  in  evidence,  as  forming 
part  of  the  re$  gestae^  and  shoving  the  character  of  the  principal 
fact.^  So  also,  where  a  person  enters  into  land  in  order  to  take 
advantage  of  a  forfeiture,  to  foreclose  a  mortgage,  to  defeat  a  dts- 
seisin,^  or  the  like ;  or  changes  his  actual  residence,  or  domicile, 
or  is  upon  a  journey,  or  leaves  his  home,  or  returns  thither,  or 
remuus  abroad,  or  secretoB  himself;  or,  in  fine,  does  any  other 
act,  material  to  be  tmderstood ;  bis  declarations,  made  at  the  time 
of  the  transaction,  and  expreBsive  of  its  character,  motive,  or 
object,  are  regarded  as  "  verbal  acts,  indicating  a  present  purpose 
aud  intention,"  and  are  therefore  admitted  in  proof  like  any  other 
material  facts.'  So,  upon  an  inquiry  as  to  the  state  of  mind, 
sentiments,  or  dispositions  of  a  person  at  any  particular  period, 
his  declarations  and  conrersationB  are  admissible.*  They  are 
parts  of  the  ret  ge»tce.^ 


when  he  (the  doctor  who  died  befiire  the  686 ;  Oorham  v.  CaDtou,  6  Greenl.  SSa ; 

trial)  wai  called,  and  while  engHged  ia  Fellowei  v.  Williamton,  1  U.  &  M.  806 ; 

■uuh  ex»inin»tioii,  what  did  he  lay  con-  Vacher  r.  Cocks,  Id.  863  ■   1  B.  4  Ad. 

ceminE  such   injury,  ita  nature  and  ei-  186;  Thomdike  v.  Ci^  of  Boaton,  1  Met. 

tent  1 "  that  "  T  heard  him  lay  tlmt  it  wai  242  ;  Carroll  v.  The  Slate,  8  Humph.  S16 ; 

a  TerrseriooB  Injurj  — that  it  wai  more  Kilbarn  v.  Bennet,  3  Met.  199;  Salem  v. 

injured  Ihtui  thoogb  the  bone  wa«  hroken,"  L^n,  Ig  Met.  644;  Potter  v.  Fergiuui, 

&c.    It  did  not  appear  how  long  it  wa«  4  Flor.  B.  104. 

after  the  accident  happened  when   these  *  Bartheteror  v.    The  People,   &c.  2 

dadarationi  were  made.    The  flill  bench  HiU,  N.  Y.  E.  £l8,  267;  Welmore  v.  MeU, 

decided   that  the   evidence  wa4  wrongly  1  Ohio,  it.  e.  26  [lupra,  £  1021. 

ftdmitted,  and  in  eiving  the  opinion  of  the  '  [It  it  on!^  when  the  uiing  done  Ii 

court,  Fletcher,  J.,  itatet  at  some  length  equivocal,  and  it  is  neceBsar;  to  render  iu 

the  rules  of  law  applicable  to  ttie  admisii-  meaning  clear,  and  expresaire  of  a  motira 

bilitf  of  this  class  of  testimon;  [*  which  or  olgect,  that  it  is  competent  to  proTO 

the  profession  will  find  a  valuable  sum-  declaratlooa  accompanflng  it,  as  biling 

mary  of  the  law  upon  the  pointl.  witliin  the  Blast  of  ra  gala.    By  Bigelow, 

1  21  HoweU't  Bt.  Tr.  6*2.     [In  an  ta-  J.,  in  Nutting  o.  Page,  4  Gray,  684,   Thn» 

dictwent  ti>r  keeping  a  house  of  ill  &me,  the  reasoni   itated  by  Uie  masier-work- 


evidence  of  conversations  held  by  men  im-  man,  when  buildins  a  dam,  ibr  making  It 
mediately  upon  coming  out  of  the  house,  lower  in  the  middle  than  at  eitJier  end, 
■nd  apon  the  sidevralk  in  front  thereof,    ate  not  competent  evidence  against  hit 


_ n  presence  of  the  deifendant,  nor  o(  employer  tliat  it  wat  so  made;  ___   . 

any  of  the  inmates,  as  to  wliat  had  taken  the  instructions  given  by  the  owner  of  the 

place  in  the  house,  iias  been  held  to  be  in-  dam  while    rebuilding  it,   to    mark   tha 

admissible  as  part  of  the  re(  golie  and  height  of  the  old  dam  and  to  erect  the  new 

tending  to  show  the  character  of  the  visi-  one  of  the  same  height.    Nutting  v.  Page, 

tors  in  the  honse.   Conunonwealth  v.  Har-  id  tupm.     See  also  (^lelon  v.  Patterson,  9 

wood,  4  Gray,  41.]  Foster  (N.  H.)  680.     The  conduct  and  ex- 

*  Co-  LitL  49,  b,  246,  b;  Robinson  v.  clamationsof  paasengerionarailraadBttfa'' 

Swett,S  Oieenl.  816;  8  BL  Comm.  174,  time  of  an  accident,  though  not  In  the  prea- 

'"'  — «  of  the  party  receiving  an  injury,  s~" 


the  observations  of  Mr.  Evans  upon  it  in  tlie  conduct  of  theparty  injured.  Galena, 
2  Poth.  Obi.  App.  No.  xvi.  g  11 ;  Rawson  &c.  R.  R.  Co.  t>.  Fay,  16  111.  668.  A  lettor 
V.  Haigh,  2  Bing  99 ;  Newman  e.  Stretuh,    whichispartoftherEtfM(is,isadniissiblaia 


;,Goo'^le 
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[*  §  108(1.  So  it  has  been  recentl/  held,  in  England,  that  it  ia 
competent  for  the  plaintiff,  for  ihe  purpose  of  proving  upon  Those 
credit  the  goods  sued  for  were  sold,  to  put  in  OTidence  a  letter 
TTitten  by  himself,  at  the  time  the  bargain  iras  made,  to  his  agent, 
desiring  him  to  inquire  as  to  the  credit  of  the  defendant,  of  a 
person  to  whom  the  person  receiTing  the  goods  had  referred  Mm 
for  that  purpose,  and  stating  therein  that  the  defendant  trae  the 
buyer.  And  it  was  further  considered,  that  the  jury  might  look 
at  the  whole  letter,  and  althoi^h,  in  iteelf,  it  was  not  CTidence  of 
the  truth  of  the  &ote  affirmed,  it  might  be  considered  as  cor* 
roboratire  of  the  plaintiff's  version  of  the  transaction.^ 

§  109.  In  r^^ard  to  the  declarations  of  persons  in  possession 
of  land,  explanatory  of  the  character  of  their  possession,  there  has 
been  some  difilerence  of  opiaion ;  but  it  ie  now  well  settled,  that 
dMlarati(m»  in  di^aragemeia  of  the  title  of  the  declarant  are  admis- 
sible, as  original  evidence.  Possession  is  primd  facie  evidence  of 
seisin  in  fee-simple ;  and  the  declaration  of  the  possessor,  that  he 
is  tenant  to  another,  it  is  said,  makes  most  strongly  agtunst  his 
own  interest,  and  therefore  is  admissible.'  But  no  reason  is  per- 
ceived, why  every  declaration  accompanying  the  act  of  possession, 
whether  in  disparagement  of  the  claimant's  title,  or  otherwise 
qualifying  his  posseanon,  if  made  in  good  fwth,  should  not  be 
received  as  part  of  the  reageatce;  leaving  its  effect  to  be  governed 
by  other  roles  of  evidence.' 

It  be         ■  Davfaa  n.  Pierce.  2  T.  R.  68:  Doc.. 

ilO.    In  a  qnestioD  of  settlem^t  the  pau-  Stark.  ^,09;  2>oth'.  on  Obi.  264,  App. 

par's  declaratiotu  wlieii  in  the  »ct  of  re-  Ko.  xri.   §   11 ;    lUnkiQ   e.  Tenbrook,  S 

moTing,  Are   adnuMible.      Rtclunond   d.  Watu,  888,  S90,  per  UubCod,  J.  i  Doe  e, 

Thomaaton,  38  Maine,  282 ;  Comyilla  e.  Pettett,  &B.&  Aid.  228 ;  Keed  v.  Dickej, 

Brigtiton,  89  lb.  838.    The  acta  and  mj-  1  Watta,  1G2 ;   Walker  u.  Broadilock,   1 

iog*  of  a  constahle  at  the  time  of  a  levr,  Eip.  US ;  Doe  b.  Austin,  B  Bing.  il ;  Doe 

w«  admiasibte  ae  part  of  the  ru  gala,  in  v.  Jonei,  1  Campb.  867 ;  Jockton  v.  Bard, 

an  action  against  the  auredes  on  lu»  bond  4  Jobni.  280. 284 ;  Weidman  v.  Kohr,  4  S. 

fbr  neglecting  to  make  a  return  thereoC  A,  R.  174 ;  QibUehouie  v.  Strong,  8  Rawie, 

Dobbs  B.  Justices,  17  Geo.  024.]  £.467;  Norton  v.  Pettibone,  7  Tonn.  B. 

,    1  [•Milne  v.  Leisler,  7  H.  4  N.  786;  819;  Snelgrote  b.  Msrtin,  2  McCord,  241, 

8.  c.  8  Jur.  n.  R.  HI ;  Easimaa  v.  Benjiett,  248 ;  Doe  d.  Majoribanks  v.  Greeo,  1  Gow, 

6  Wis.  2S'i,  where  the  Mune  prin<nple  i«  K.  237;  Came  t>.Nicoll,l  Biag.N.  C,  480; 

maintamed.1  DaTii  o.   Campbell,  1    Iredell,  R.   482; 

■  Peaceable  t>.  Wataon,  4  Taunt  IS,  IT,  Ciue  r.  Hanball,  4  Shepl.  27 ;  Adami  o. 

Cr  ManaSeld,  C.  J. ;  West  Cambridge  *.  French,  2  N.   Hamp.  R.   287;   Treat  v. 

lington,  2  mck.  686,  per  Futoam,  J. ;  Strickland,  10  Bhepl.  284 ;  Blake  v.  White, 

Uitle  B.  Libbf ,  2  Oreeiil.  242 ;  Doe  b.  Pet-  18 14.  Hamp.  R.  287 ;  Doe  v.  Langfield,  16 

telt,6B.  &Ald.  22S;  Came  b.  Nich(dl,  1  M.  &W.  497;  Baron  deBode'scate,  8  Ad. 

Bing.  N.  C.  480 ;  per  Lpdhnnt,  C.  B.,  in  &  El.  ^8,  244,  ir.  s. ;  Abne?  b.  King** 

Chamber*  n,  Bemaaconl,  I  Cnnnp.  &  Jer.  land,  10  Ala.  B.  B66 ;  Daggett  b.  Shaw, 

457;  Smith  c.  Martin,  17  Conn.  R.  899;  6  Met.   228-    [Bartlett   c.    Emenon,    7 

H|/hi,  {  18ft  On7, 171 ;  Ware  v.  Brookhonae,  Ih,  464i 
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§  no.  It  is  to  be  observed,  that  vhw9  declaratioQB,  oSered  in 
evidence,  are  merely  narrative  <^  a  paat  ocmurence,  they  cajmot 
be  received  as  proof  of  the  existeaoe  of  each  occurrence.  They 
must  be  concomiiont  vith  the  principal  act,  aad  so  connected  with 
it  as  to  be  regarded  as  tbe  mere  result  and  cousequraice  of  the 
co-existing  motives,  in  order  to  form  a  proper  criterion  for  directing 
the  judgment,  which  is  to  be  formed  upon  the  whole  conduct^ 
On  this  ground,  it  has  been  holden,  that  letters  written  during 
absence  from  home  are  admia^ble  ae  original  evidence,  explana- 
tory of  the  motive  of  departure  and  absence,  the  departure  and 
abseuee  being  regarded  as  one  continuing  act.' 

§  111.  The  same  principles  apply  to  the  acta  and  dedarations 
of  one  of  a  company  of  oonapiratort,  in  regard  to  the  comm(»L 
design  as  affecting  his  fellows.  Here  a  foundation  must  first  be 
Ifud,  by  proc^,  sufficient  in  the  opinion  of  the  judge,  to  establish, 
primd  facte,  the  fact  of  conspiracy  between  the  parties,  or  proper 
to  be  laid  before  the  jury,  as  tending  to  establish  such  fact.    The 

Flwg  E.  Uason,  8  Orof,  666]  1  [*Wood  on!  declaimtlan  of «  deceased  occopant  of 
t>.  FMter,  S  Allen,  241.  8taii  v.  Boiwell,  premUei,  that  he  oocnpied  the  nine  >■ 
6  Hill,  M.  Y.  Rod.  406;  Pike  v.  fiajes,  14  Imuntat  a  rent  of  £20  per  innum,  waa 
N.  Hamp.  19 ;  Bmith  o.  Poven,  16  S.  admiasible  to  prove  not  onl/  the  &ct  of  tba 
Hamp.  546, 6SS ;  [lUnj  c  StotM^  Cuah.  teuncv,  bnt  the  amount  of  the  rent.] 
4j  Steama  e.  Hend^vawk  B  lb.  497;  ^  2Foth.ouObLbrE;Tiuu,pp.24S,249, 
Plimpton  D,  Chamberi^,  4  Qraj,  820  j  App.  No.  x»i.  S  11.  Ambroae  y,  Clendim, 
Hjrde  n.  MiddleKX  Co.  2  Gcaj,  267 ;  Fotts  Cai.  temp  Hardir.  267 ;  Doe  v.  Webber,  1 
e.  ETcrhait,  26  Penn.  St  R.  493 ;  St  Ad.  ft  El.  738,  In  Ridley  p.  Qyde,  9 
Clair  V.  Shaie,  20  lb.  106 ;  Doe  o.  Camp-  Bing.  S49,  where  the  point  waa  to  eitab- 
bell,  1  Ired.  4S2 ;  Brewer  v.  Brewer,  19  liih  an  act  of  banlcmptcj,  a  converaatioa 
Ala.  481.  A  dockiation  by  a  tenant,  dead  of  Ibc  bankrupt  on  the  21)th  of  November, 
at  the  dmeof  the  trial,  that  he  wai  not  an-  beinsareaaDiptionaiidcMilinuationof  oos 
titled  to  ooDunon  of  paatnre  in  respect  to  whichhadbeeDbegaii,b(itbiN>lcenotroQtbe 
hia  brm,  i*  not  admUdljIe  •i:>Utut  hii  re.  26th  of  Octol»r  praeeding,  wa«  admiitad 
venioner.  Piveodick  v.  BridgwUer,  80  in  evidence.  See  alio  Bojden  d.  Moore, 
Hog.  I«wftEq.2981.  Accordingly,  it  hai  11  Pick.  862;  Walton  o.  Qreen,  1  C.&  P. 
beeabeld,thataat>teiiientmade^apei^  631;  Bcedo.  Dick,  B  Watts,  479 ;  O'Kel- 
■oo  not  suapected  of  theft  and  befbre  any  ]y  v.  O'Eellv,  8  Met.  4S6 ;  Styles  e.  WeaW 
•earch  made,  acoomulni;  for  hia  poiaaarioo  era  Baiimid  Coip.  Id.  44  [Battlea  v.  Batcb- 
of  property  which  he  tiaAerwardicliarged  elder,  89  Maine,  19]. 
with  having  itolen.  It  admiatible  In  hia  &-  '  Raw«on  v.  Haigh,  2  Bing.  99,  104 : 
Tor.  Eex  c.  Abnham,  2  Car.  ft  K.  560.  M»nh  r.  DavU,  24  Verm.  868 ;  New  Mil- 
Bat  aee  Smith  e.  Uartin,  17  Conn.  B.  899.  tori  v.  Sherman,  21  Conn.  101.  {The 
Where  a  par^  after  a  poatnnptial  aettle-  reMOUi  given  by  a  wife,  on  the  dag  afier 
BWmt  mortgaged  the  aame  preaiiBea,  it  wai  her  letum  to  her  &ther'i  hoiuc  for  leaving 
0*14 that,  a>  hia  declantiaiM  coold  Idnd  herhiubMid.arenotapanof the tvtptitie, 
hrm  onty  while  tba  interaat  renulnad  ia  aa  ctnuiected  with  and  part  of  the  act  of 
him,  hia  dedanUiou,  •■  to  the  CMk^d-  leaving  bw  hiuband'i  nouae,  and  lo  ai« 
KdiXL  F^d  bj  the  anbaequent  pwohMor,  not  admiaaiUe  in  evidence  in  an  action 
were  not  adniaaibie  againat  ^  daimanta  brought  by  tlM  biher  •nunst  the  hiuband 
under  the  aetttement,  for  thi*  would  ena-  Ibr  Deoeaiarie*  iiqn^ied  the  wift ;  tboae 
blehim  to  cut  down  Ida  own  prevbnia  acta,  made  at  the  time  of  the  return  bong  ad- 
Uo«i>.Webber,8NeT.&Man.6a6.  ['And  mltaible.  J<diBKn  o.  Sherwin.  8  Otv. 
It  ha«  recently  been  held  in  England,  Beg.  874.1 
-  "'— '--^-T.6L.T.M.».809,thattto 
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OonnectioQ  of  tiie  mdiTidoals  in  the  nnlawfiil  enterprise  btniig  tlius 
■hown,  every  act  and  declaration  of  each  member  of  the  con- 
federacy, in  pursuance  of  the  origiual  concerted  plan,  and  vitb 
reference  to  the  common  object  is,  in  contemplation  of  law,  the 
act  and  declaration  of  tbem  all ;  and  is  therefore  orij^nal  evidence 
against  each  of  them.  It  makes  no  diS^rence  at  what  time  any 
one  entered  into  the  conspiracy.  Every  one  who  does  enter  into 
a  common  purpose  or  design  u  generally  deemed,  in  law,  a  par^ 
to  every  act,  which  bad  before  been  done  by  the  others,  and  a  , 
part^  to  every  act,  which  may  afterwards  be  done  by  any  of  the 
otliera,  in  fortherance  of  such  common  design.*  Sometimes,  for 
die  sake  of  convenience,  the  acts  or  declarations  of  one  are  admitted 
in  evidence,  before  sufficient  proof  is  given  of  the  consinracy ;  the 
prosecutor  undertakii^;  to  fdmish  such  proof  in  a  subsequent 
stage  of  the  cause.  But  this  rests  in  the  discretion  of  the  judge, 
and  is  not  permitted,  except  under  particular  and  ui^ent  circum- 
stances ;  lest  the  jury  should  be  misled  to  infer  the  fact  itself  of 
the  conspiracy  from  the  declarations  of  strangers.  And  here,  also, 
care  must  be  taken  that  the  acts  and  declaratious,  thus  admitted, 
be  ^oee  only  which  were  made  and  done  durii^  the  pendency  of 
the  criminal  enterprise,  and  in  iiirtherance  of  its  objects.  K  they 
took  place  at  a  subsequent  period,  and  are,  therefore,  merely  narra- 
tive of  past  occurrences,  tiiey  are,  as  we  have  just  seen,  to  be 
rejected.'  The  term  aett,  includes  written  oorrespondence,  and 
other  papers  relative  to  the  main  design ;  but  whether  it  includes 
uupublished  writings  upon  abstract  questions,  though  of  a  kin- 
dred nature,  has  been  doubted.'  Where  conversations  are  proved, 
the  effect  of  the  evidence  will  depend  on  otlier  circumstances,  such 
as  the  fact  and  degree  of  the  prisoner's  attentitm  to  it,  and  his 
assent  or  disapproval.* 

1  Rex  e.  W&Uon,  82  Howell'*  St.  Tr.  fldse   ImprfioDiiwnt^  flie  dftclonUlon  of  a 

7.  per  hayWy,  J. ;  Rex  p.  Brandreth,  Id.  co-deftnduit,   ihoiriiiK   penonai   maiioa, 

8-lf,  S58 ;  Rex  v.  Hariy,  24  Howell's  St  though  mede  in  Ihe  sbunce  of  the  other*. 

Tr  451.  452,  468.  476 ;  Amerioui  Fur  Co.  and  MTeTBl  weeki  after  the  Ikct,  wu  ad- 

*  The  United  Slatei,  2  Peten,  86S,  865;  nutted  by  Gairow,  B.,  withont  such  r»- 

Crownin»hieM'»CB»e,  10Rck.4B7;  Hexp.  striction.     Where  no  common  otiect  or 

Hwnt,  3  B,  *  Aid.  566 ;  1  East,  P.  C.  07,  motiTe  ii  hnputed,  n  in  action*  fbr  negU- 

|U8;  NiclioU  EF.  Dowding,  I  Stark.  R.  81.  gence,  the  declanilion  or  admiuion of  one 

*  Hex  p.  Hardy.  »upra.    The  dectarft-  defendant  it  not  ftdmitled  againit  any  bnt 

diMU  of  one  co-treipaoaer,  where  seTeral  himielf.     Danieli  d.  Potter,  1  M.  &  M. 

tra  iointlj  iued,  nay  be  given  In  eri-  601. 

deuce  anlnat  Umaelf,  at  wbaterer  tinie  It         ■  Foater'i  Bep.  198 ;  Bel  v.  WaUoD,  3 

waa  made ;  bat,  if  it  wa*  not  pert  of  tbe  Sta^  R.  110, 141-147. 
ie.«te,  itaoflectUtobereetrfcledtothe         '  Rex  t..  Hardy,  24  HoweU'a  St  Tt. 

nr^  DMkiDg  It   Yet,  Id  Wright  v.  Court,  708,  pet  Byn,  C.  J. 
3C.  *  F.  ^  whSch  wa*  an  actioii  Ibr 
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§  112.  This  doctrine  exteads  to  all  cases  o^  partnerth^.  Where- 
ever  &aj  number  of  persons  assoGia.to  themselves  in  the  joint 
prosecution  of  a  common  enterprise  or  design,  conferring  on  the 
collective  bodf  the  attribute  of  Individualitj'  by  mutual  compact,  as 
in  commercial  partnerships,  and  similar  cases,  the  act  or  declaration 
of  each  member,  in  furtiieranoe  of  the  common  object  of  the  associa- 
tion, is  the  act  of  all.  ■  B;  the  very  act  of  association,  each  one  is 
constituted  the  agent  of  ail.^  While  the  being  thus  created  exists, 
it  speaks  and  acts  only  by  the  several  members ;  and  of  course, 
when  that  existence  ceases  by  the  dissolution  of  the  firm,  the  act 
of  an  individual  member  ceases  to  have  that  effect ;  binding  himself 
alone,  except  so  far  as  by  the  articles  of  association  or  of  dissolu- 
tion it  may  have  been  otherwise  agreed.'  An  admission,  however, 
by  one  partner,  made  after  the  dissolution,  in  regard  to  bu^ess  of 
the  firm,  previously  transacted,  has  been  held  to  be  binding  on  the 
firm." 

1  Sauditaodi  e.  Maxtb,  2  B.  &  Aid.  N.  Hainp.  R.  246,  to  the  Bame  point     [See 

678,678,676;  Wood d, Braddick,  1  Tatrnt  alio  Ixraais  d.  Lootnij, 26  VL198;  Pienie 

104,  uid  Petherlck  n.  Torner  tl  al.  th<in  e.  Wood,  8  Foster,  61S ;   Dramright  d. 

cited;   Rei  v.  Hardwick,  11   Eoat,  678,  Phllpot,  16  Geo.  424.    Bot  where,  after 

.  689 ;  Van  Reimidjk  d.  Kane,  1  Gall.  680,  the  diuolutioii  of  a  copartneiBblp,  one 

686 ;  Nichols  n.  Dowding,  I  Stark,  B.  SI ;  paitoer  aulgned  hia  intereet  in  a  partoer- 

Hodempyl  v.  ViiiRerhoed,  Chitt;  on  Bills,  ship  cloiia  agalnit  the  ilef^ndant  to  the 

618,  note  (2) ;  Coit  u.  Tracj,  8  Conn.  R.  other  partner,  fa  a  suit  on  such  claim 

268.     [In  an  action  against  two  ai  alleged  bronght  in  the  name  of  both  partners  for 

copartners,  evidence   of  Btatttments   and  thebeoefltoTlheaesignce,  thedeclarationa 

declaralJotu  which  vrould  be  admissible  of  Uie  usignor  made  alter  the  asBignment 

oni?  upon  the  assumpCioD  of  the  existence  are  not  admissible  in  faror  of  the  defeod- 

of   the  copartnership,  ia  incompetent  to  ant.     Gillighan   v.   Tebbetts,   S8  Maine, 

prove     such    copartnenUp.      Dutton   t>.  860,]    In  Nan  York,  a  diOerent  dodrine 

Woodman,  9  Gush.  266 ;  ABcott  v.  SUong,  is  eslabUslied.    Walden  d.  Sherburne,  16 

S  Cusb.  323.    And  eridence  to  show  the  Johns.  409;  MopMni  v.  Banks,  7  Cowen, 

continuance  of  a  partoertUp  after  it  has  660 ;  Clark  e.  (ileason,  6  Conen,  67 ;  Ba- 

been  dissolved,  with  notice  to  the  parties,  kern.  Slackpole,  Id.  420.    Soiouuui'ona. 

must  be  as  sslis&ctorr  aa  that  required  to  X-ambeth  v.  Vawter,  6  Bob.  La.  R.  127. 

show  its  establishment.    Allcott  d.  Slron{^  See,  also,  in  support  of  the  tent.  Lacy  t>. 

utiupra.]  McNeil,  4  Dowt.  &  By.  7.    Whether  the 

*  Bell  V.  Morrison,  1  Peters,  8T1 ;  Bur-  acknowledgment  of  a  debt  b;  a  partner, 

ton  D.  Iisitt,  6  B.  4  Aid.  267.  alter  dissolution  of  the  partnership,  will 

'  This  doctrine  was  extended  bj  Lord  be  sufficient  to  take  the  case  out  of  the 

Brougham,  to  the  admission  of  payment  to  statute  of  limitations,  and  revive  the  ren- 

the  partner  after  the  disaolatlon.    Pritch-  edj  against  the  others,   has  been  varjr 

ard  D.  Draper,  1  Huh.  &  H.  191, 199,  200.  much  controvert^  in  this  country ;  and 

See  Wooa   b.  Braddick,  I   Taont.  l(A;  theauthorities  to  the  pointareconffictitig 

Wliilcomb  D.  Whiting,  2  Dong.  662 ;  ap-  In  £nsland,  it  is  now  settled  by  Lord  Teo 

proved  in  McJntire  v.  OUver,  2  Hawkes,  terden's  Act  (9  Geo.  4,  c.  14),  that  such 

209;  Beltzi>.  Fuller,  1  McCord,  641 ;  Cady  acknowledgment,  or  new  promise,  inde- 

V.  Shepiierd,  11  Pick.  400;  VanBeimsdyk  pendent  of  the  &ct  of  part  payment,  shall 

0.  Kane,  1  GalJ.  686, 686.    See  also  Parker  not  have  such  eflect,  except  against  the 

p.  Merrill,  6  Greenl.  4! ;  Martin  b.  Root,  party  making  it.    This  provision  has  been 

17  Mass.  228,  227;  Vinal  v.  Borrill,  16  adopted  in  the  laws  of  some  of  the  United 

Pick.  401 ;  Le&vour  c.  Yandes,  2  BLackf.  Slates.    See  SfoMtaehuteai,  Rev.  Sta.  ch. 

240 ;  Bridge  s.  Gray,  14  Pick.  66 ;  Gay  r.  120,  §  14-17 ;   Verm'M,  Rev.  Sts.  ch.  68, 

Bowen,  8  Met  100;  Mann  v.  Locke,  11  ${28,27.    Andithas  since  been  boldea 
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§  lis.  A.  kindred  principle  gOTems  in  regard  to  tlie  declaration! 
afagenU.    The  principal  couEtitutes  the  agent  his  represeDtative,  in 

in  England,  where  a  debt  was  i 
EOnnncted  witli  fc  partneraliip,  ■ 
than  (ix  jrean  afterwanja,-  but  wiiMn  six  the  other* ;  that  a  virtual  agency  etlaU  in 
rears  befuie  aciion  brought,  the  partner-  each  joint  debtor  to  paj  tor  the  wliole; 
tnip  having  been  dlssolTed.  one  partner  and  that  a  Tirtnal  agencT  exiita  by  anatog^ 
iiuJe  a  iNutial  payment  in  reipect  of  the  to  charge  the  whole.  Now,  thiB  lety  pool- 
debt, —  that  t hie  harrvd  the  Operation  of  tion  conBtitntea  the  matter  in  controvertj. 
the  alatute  of  limitations  ;  although  the  It  is  true,  that  a  payment  by  one  does  en- 
jury  luund  that  he  made  the  pajment  ure  for  the  beoeflt  of  the  whole ;  bat  this 
by  conon^  with  the  plaintiffs,  in  the  jaws  arise*  not  so  much  fMm  any  virtual  agency 
of  bankruptcy,  and  in  fraud  of  his  late  for  the  whole,  as  by  operation  of  law  ;  fiir 

Sriners.  Ooddafd  v.  Ingram,  8  Ad.  &  the  payment  extinguishes  the  debt;  if 
.  »89,  K.  a.  The  American  cases  seem  such  payment  were  made  aAer  a  positive 
to  have  turned  mainly  on  the  question,  refnsal  or  prohibition  of  the  other  joint 
whether  the  admission  of  the  existing  in-  debtors,  it  would  etiU  operate  at  en  eitin-* 
debmient  amounted  to  tlie  making  of  a  guishment  of  the  debt,  and  the  crediun 
new  contract,  or  not.  Tlie  courts  which  could  no  longer  sue  them.  In  truth,  be 
have  viewed  it  as  Tirtaally  s  new  conIiw;t,  who  pays  ajoint  debt,  pays  to  discharge 
hare  held,  that  the  acknowledgment  of  hinuelf;  and  so  Gw  from  binding  the 
the  debt  by  one  partner,  after  the  dissoln-  others  conclusively  by  hii  act,  as  virtually 
tion  of  partnership,  was  not  admissible  theirs  also,  he  cannot  recover  over  agunst 
aj^ainst  his  copartner.  This  side  of  the  them,  in  coutribotion,  witlioot  such  p»- 
question  was  argued  by  Mr.  Justice  Story,  ment  has  been  rightMly  made,  and  ought 
with  bis  accustomed  ability,  in  dehveriug  to  charge  tliem.  Wlien  the  statute  ha* 
liie  judgment  of  the  court  in  BeU  i:  Hot-  run  against  a  joint  debt,  the  reasonable 
riion,  1  Peters,  S6T,  tf  Mtq. ;  where,  after  p^eiunption  Is,  that  it  is  no  longer  a  sub- 
stating  the  point,  he  proceeded  as  foUows :  listing  debt ;  and,  therefore,  there  is  no 
"  In  the  case  of  Bland  v.  Haaelri^,  2  Vent  ground  on  which  to  raise  a  virtual  agency 
161,  wliere  the  action  was  against  tbur,  to  pay  that  which  is  not  admitted  to  exist. 
upon  a  joint  promise,  and  the  plea  of  the  Bat  if  this  were  not  so,  still  there  is  a  great 
statute  tk  limilatioos  tret  put  in,  and  tlie  dififerenee  between  creating  a  virtual  agen- 
jnrj  found  that  one  of  the  defendants  did  cy,  which  ii  for  the  benefit  of  all,  and  one 
pnnniae  within  six  ^eara,  and  that  the  which  !«  onerous  and  pngudicial  to  all. 
';  ttiree  judges,  against  Veu-  The  one  is  not  a  natural  or  necesaary  cc 
that  the  plaintiff  codM  not  seqoence  ftum  the  other.    A  person  mi 


trii,  J.,  beid  that  the  plaintiff  could  not    seqoence  ftum  the  other.    A  person  may 
hare  iudsment  against  the  defendant,  who    well  authorize  the  payment  cJ  a  debt  for 
1  promise.    This  case  has    whtL'h  he  is  now  liaUe,  and  yet  refuse  to 


and  ettahlisb  a  joint  pomlse.    It  is  very  principle  of  Lord  Mangflefd    .         . .  ,     _ 

donbtfol,  upon  a  critical  examination  of  acknowledgment  of  one  joint  debtor  will 

the   report,  whether  the  opinion  of  the  bind  all  thereat,  even  though  they  should 

oooit,  or  of  any  of  the  judges,  moceeded  have  utterly  denied  the  debt  at  the  time 

•olely  npon  sucb  git>und.     In  Whitcomb  when  such  acknowledgment  was  m^tde. 

».  Whiting,  2  Uoug.  H52,  decided  in  1781,  The  doctrine  of  Whitcomb  u.  Whiting  has 

1b  an  action  on  ajoint  and  several  note  been  followed  in  England  in  subscqient 

bronght  against  one  of  the  makers,  it  was  cases,  and  was  resorted  to  in  a  strong  nisn- 

held,  tbalproof  of  payment,  by  one  of  the  ner,  in  Jackson  v.  Fairbank,  2  H.  Bl,  MO, 

others,  of  interest  on  tlie  note  and  of  port  where  the  admission  of  a  creditor  to  prove 

of  tbeinincipal,  within  six  years,  took  the  »  debt,  on  a  joint  and  several  note  Qud^  a 

case  ont  of  the  statute,  as  against  the  de-  bankruptcy,  and  to  receive  a  ditrleml, 

fendant  wlio  was  sued.    Lord  MuiKSeld  was  held  suffldent  to  <;harge  a  scilvcni 
'oint  debtor,  in  a  several  actioi 
im,  in  which  he  pleaded  the  s 
n  acknowledgment  of  a  subsisting  debt 

i*  an  admission  by  all.  and  the  law  It  ha*  not,  however,  been  receiced  without 

••  the  promise  to  pay,  when  the  debt  is  hesitation.     In  Clark  ».  Bradshaw,  li  Esp. 

itted  tobedne.'   This  is  the  whole  rea-  156,  Lord  Kenyon,  at  A'in'i'riuj,  expressed 

Msungreported  in  the  case,aud  is  certainly  some  doubt*  upon  it;  and  the  cause  went 

— ■  — jj... — .     f. ,  jji^j  offon  another  ground.    And  in  Bradnm 
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the  transacfjoa  of  certain  business ;  whateTer,  therefore,  the  agent 
does,  in  the  lawful  proseoution  of  that  businesB,  is  the  act  of  the 

r.  Wbsrton,  1  Buri.  &  Aid.  468,  the  um  of  tbe  Matate,  The  scknowledgment  will 
wai  T«ry  mach  ehoken,  if  not  overturned,  not,  of  itself,  be  evidence  of  an  orisinal 
LorI  Elienburough,  upon  that  occaaion  debt ;  (or  that  would  enable  one  parly  to 
Qaed  language,  from  wlitch  hii  d[sHtii&0-  bind  the  other  in  new  contracts.  Bat 
tlon  with  the  whole  docliiiie  mav  be  clearly  the  •riginol  debt  being  proved  or  admitted, 
inferred.  'This  doctrine,'  said  he,  'of  re-  the  conffeMJOD  of  one  will  biod  the  oUier, 
butting  the  atatDte  of  UmitatiDna,  by  ao  so  ai  to  prereat  him  &am  availing  hiiDBelf 
acknowledgment  other  than  that  of  the  of  the  etatute.  Thii  is  evident,  &om  the 
par^  himself,  be^  with  the  cue  of  case«orWbitoombD.Whlting,aiid Jackson 
wbitcomb  D.  WhiBng.  By  that  dedsion,  u.  Fairbank;  and  it  results  necessarily 
where,  however,  there  was  an  express  ao-  from  the  power  given  to  ai^uat  accoimta. 
knowledgmeot,  by  an  actual  payment  of  a  Tbe  court  also  tijought  the  acknowledg- 
purtof  thedebt  by  oneof  the  partiea,  I  am  mcnt  of  the  partner,  getting  up  the  atat- 
bound.  But  that  6aae  waa  mil  of  hard-  ute,  was  aufflcient  of  itself  to  sustain  tbe 
•  ships  ;  for  this  inconvenience  may  follow  action.  This  case  has  the  pecnliari^r  of 
from  it  Suppose  a  person  liable  jointly  an  acknowledgment  made  by  both  port- 
with  thirty  or  forty  others,  to  a  debt ;  be  ners,  and  a  formal  acknowledgment  by 
may  have  actually  paid  It,  lie  may  have  the  partner  who  was  authorized  to  adjust 
had  in  his  poBsession  the  document  by  the  accounts  alter  the  diasotution  of  the 
which  that  payment  was  proved,  but  may  partnership.  There  waa  not,  therefore,  a 
have  lost  hu  receipL  Then,  though  this  virtual,  but  an  express  and  notorious 
was  one  of  the  very  cases  nhicli  this  stat-  agency,  devolved  on  him,  to  settle  the  ac- 
nte  WIS  passed  to  protect,  he  may  still  be  count.  Tbe  correctness  of  the  deciuon 
V)und,  and  his  liability  be  renewed,  by  a  cannot,  upon  the  general  view  taken  by 
nndom  acknowledgment  made  by  some  the  court,  be  questioned.  In  Roosevelt  c. 
one  of  tbe  thirty  or  forty  others,  who  may  Marks,  S  JohoB,  Ch.  266,  291,  Mr,  Chan- 
be  careless  of  what  miBchief  be  is  doing,  cellor  Kent  admitted  the  authority  of 
and  who  may  even  not  know  of  the  pay-  Whitcomb  v.  Whiting,  but  denied  that 
ment  which  has  been  made.  Beyond  that  of  Jackson  o.  Fairbank,  thr  reasons  which 
3ase,  therefore,  I  am  not  prepaid  to  go,  appear  to  us  solid  and  ealjalactory,  UpoD 
•0  as  to  deprive  a  party  of  the  advantage  some  other  cases  in  New  Tork,  we  ahall 
given  him  by  the  statute,  by  meana  of  an  have  occasion  hereafter  to  com  ment.  In 
unplied  acknowledgment.'  In  tbe  Ameri-  Hunt  v.  Bridgham,  2  Pick.  581,  the  Sn- 
can  courts,  so  &r  aa  our  researches  have  preme  Court  of  Massachusetts,  upon  tbe 
extended,  tbw  cases  have  been  litigated  authority  of  the  cases  in  Douglas,  H.Black- 
npon  this  question.  In  Smith  c.  Ludlow,  stone,  and  Johnson,  held,  that  a  partial 
6  Johns.  268,  the  suit  was  brought  agoiiut  payment  by  the  principal  debtor  on  a  note, 
both  partners,  and  one  of  them  pleaded  took  the  case  out  of  the  statute  of  limita- 
the  statute.  Upon  the  dissoiutioa  of  the  tions,  as  against  a  lure^.  The  court  do 
partnership,  public  notice  was  nven  that  not  proceed  to  any  reasoning  to  establish 
the  other  panner  was  authorized  to  adjust  tlie  priocipte,  considering  it  as  the  result 
all  RcODunts ;  and  an  account  signed  by  of  the  authorilJea.  Shelton  v.  Cocke,  S 
bim,  after  stich  adverUsemeat,  aiid  withm  Mnnfbrd,  191 .  is  to  the  same  effect ;  uid 
•iz  yean,  was  introduced.  It  was  also  contains  a  mere  annunciation  of  the  rule, 
proved,  that  the  pUmtiff  called  on  the  without  any  discussion  of  ita  principle, 
partner,  who  pleaded  the  statute,  before  Slmpsou  v.  Morrison,  2  £ay,  6S8,  pro- 
the  commencement  of  the  lult,  and  re-  ceeded  upon  a  broader  grotmd,  and  aa 
quealed  a  settlement,  and  that  he  then  sumes  the  doctrine  of  Ibe  case  in  1  Taunt, 
admitted  an  account,  dated  In  ITQT,  to  104,  hereinafter  noticed,  to  be  correct. 
have  been  made  out  by  him ;  that  he  Whatever  may  be  the  just  influence  of 
thought  the  account  had  been  settled  by  such  recognitioDS  of  the  principles  of  th« 
the  other  defendant,  in  whose  hands  tbe  English  cases,  in  other  states,  as  the  doc- 
books  of  partnenb^  were;  and  thAi  he  trine  is  not  so  settled  in  Kentucky,  we 
ironld  see  the  other  def^dant  on  the  sub-  must  resort  to  such  recognition  only  as 
ject,  and  commimicate  the  result  to  the  Aimishing  illustrations  to  assist  our  rea- 
plaintilT.  The  court  held  that  this  was  soiling,  and  decide  the  case  now  as  if  it 
sufflcieat  to  tuke  the  case  ont  of  the  stat-  had  never  been  decided  before.  By  the 
Die ;  and  said,  that  without  any  express  general  law  of  partnership,  the  act  of  each 
authority,  the  confession  of  one  partner,  partner,  during  the  continuance  of  tb« 
tiler  the  diasolutioi],  will  take  a  oebt  ont  partnership,  aud  within  the  scope  of  Ita 
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principal,  whom  he  represents.    And, "  where  the  acts  of  the  agent 

will  bind  the  principal,  there  his  representations,  declarations,  and 

abject*,  trindi  all  the  othen.    It  to  ooii'  wu  gone.    Tbat  doubt  has  been  orer- 

iid««d  the  set  of  e>ch,  and  of  all,  retnlt-  come ;  and  It  ii  now  held,  that  the  origi- 

ioft  from  B  general  and  mutual  delegation  nal  comideratioii  iimffluient.  If  recognized 

of  Buihoriir.     Roch  porlner  may,  there-  to  uphold  the  new  promise,  although  the 

fore,  bind  the  partneraliip  by  his  cchtracto  iCatuCe  cnli  !t  off,  as  a  oupport  for  the  olil. 

in  tlie  partnership  bui-ineaa  ;  but  he  cannot  What,  indeed,  would  aeem  to  be  ileciBive 

bind  it  bj  any  contract!  beyond  those  Urn-  on  this  subject  is,  that  tha  new  promise, 

it*.    A  dissolutioQ,  however,  puts  an  end  U  qualified  or  coodilional,  restrains  tliu 

to  the  authority.   By  the  force  of  iti  termg,  rights  of  the  party  to  ita  owe  terms  ;  aii<l 

it  operates  as  a  revocation  of  all  power  to  if  ha  cannot  recorer  by  those  terms,  hi; 

create  new  contracts;   and  tlie  right  of  cannot  recorer  at  all.    If  apersonpromitu 

partners  as  inch,  can  extend  no  further  to  pay,  upon  condition  that  the  other  do 

tlian   to  settle  the  pftrtnerghip  concern*  anact,perfbrmancemu*tbeshown,beforu 

alrtrailj  existing,  and  to  distribute  the  i«-  any  title  accrue*.    If  the  declaration  laj  :< 

tnaiiiing  Ainds,  .  Even  this  right  may  be  a  promise  by  or  to  an  intestate,  proof  of 

Sualitied,  and  restrained,  by  the  express  the  ackouwledgment  of  the  debt  by  or  lo 

elegation  of  the  whole  authority  to  one  his  personal  representative  will  not  main- 

M'Ihe  partners.    Tlie  question  is  not,  how-  tain  the  writ.    Why  not.  since  it  estab- 

ever,  as  to  the  authority  of  a  partner  after  lishesthe  continued  existence  of  the  debt! 

tlie  dissolution  to  a^juBl  an  admitted  and  The  pttun  reason  is,  that  the  promise  is  a 

SDbaisting  debt ;  we  mean,  admitted  by  new  one,  by  or  to  the  administrator  him- 

the  whole  partnership  or  unbarred  by  the  self,  upon  the  original  consideration ;  and 

statute  ;  but  wliether  lie  can,  by  hi*  sole  not  a  revlml  of  the  original  promise.    So, 

act,  afler  the  action  is  barred  by  lapse  of  if  a  man  promises  to  pay  a  preexisting 

time,  revive  it  aj^inst  all  the  partners,  debt,  barred  by  the  statute,  when  he  is 

wiihout  any  new  authority  communicated  able,  or  at  a  future  day,  his  ability  must 

to  liim  for  ^is  purpose.    We  think  the  be  shown,  or  the  time  must  he  parsed  be- 

proper  resolution  of  this  point  depends  tore  the  action  can  be  maintained.   Why) 

upon   another,  thai  is,  whether  the  ac-  Because  it  rests  on  the  new  promise,  and 

knowleilgment  ar  promise  is  to  be  deemed  its  terms  must  be  complied  with.    We  do 

a  mere  continuation  of  the  original  prom-  not  here  speak  of  the  tbrm  of  alleging  the 

ise,  or  a  new  contract,  springing  out  of,  promise  in  the  declaration ;  upon  wTiich, 

and  supported  by,  the  original  considera-  perhaps,  there  has  been   a  diversity  of 

tion.     We  think  It  ts  the  latter,  Imlh  upon  opinion  and  Judgment;  but  of  tlie  &cl  it- 

prindpleandanChority;  and  if  so,  as  alter  self,  whether  the  promise  ought  to  be  laid 

ihe  dissolution  no  one  partner  can  create  in  one  way  or  another,  as  an  absolute,  or 

a  new  contract,  bindins  upon  the  other*,  as  a  conditional  promise ;  whicli  may  de- 

his   acknowledgment  Is  inoperative  and  pend  on  the  nUes  of  pleading,     Tliis  very 

void,  as  to  them.    There  Is  some  confti-  point  came  befbre  the  twelve  judges,  in 

sion  in  the  language  of  the  ixiokg,  result-  the  case  of  Ueyling  e.  Hastings,  1  Ld. 

ing  from  a  want  of  strict  attention  to  Ihe  Raym.  S8B,  4^1,  in  the  time  of  Lord  Holt, 

distinction   here    indicated.     It  is   often  There,  one  of  the  point*  was,  'whether 

said,  that  an  acknowledgment  revives  the  the  adcnowledgment  of  a  debt  within  six 

promise,  when  it  is  meant,  that  it  revives  years  would  amount  to  a  new  promise,  to 

the  debt  or  cause  of  action.     The  revival  bring  it  out  of  the  statute ;  sua  they  were 

of  a  debt  SDp[ioses  that  it  hoi  once  been  all  of  opimon  that  it  would  not,  but  that  it 

extinct  and  gone ;  that  there  has  been  a  was  evidence  of  a  promise.'    Here,  then. 

period  in  which  it  bad  lost  its  legal  use  the  judges  manifestly  contemplated  tbt 

and  validity.     The  act  which  revives  it  acknowledgment,  not  as  a  continuation  of 

is  what  essentially  constitutes  its  new  be-  the  old  promise,  but  as  evidence  of  a  new 

tng.  and  a  inseparable  from  it.    It  stands  promise;  and  tiiat  it  is  the  new  promise 

not  by  its  original  force,  but  by  the  new  whiub  takes  the  case  out  of  tlie  statute. 

prom»e,   which    imparts   vitauty   to    it.  Kow,  what  is  a  new  promise  but  a  new 

Woof  of  the  latter  is  indispensable,   to  contract;  a  contract  to  pay,  upon  a  pre- 

nise  the  assumpsit,  on  which  an  action  £xislin^  consideration,  which  doe*  not  of 

can  be  mainlaiiied.    It  was  this  view  of  itself  bind  the  pArly  to  pay  independently 

the  matter  which  Srst  created  a  doubt,  of  the  contract?     So,  in  Boydell  v.  Drum- 

whether  it  was  not  necessary  that  a  new  mond,  2  Campb.  16T,  Lord  Etlenboiougli, 

lonaideTalion  *hould  be  proved  to  support  with    his  characteristic   precision,  »aia : 

Ibti  proouse,  sinca  the  old  consideration  '  If  a  man  acknowledges  the  existence  of 
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admisdoDB,  respecting  the  Balgect-matter,  wilt  aleo  Innd  Mm,  if 
made  at  tlie  same  time,  and  constitutiiig  part  of  the  ret  ge»ta." ' 

a  debt,  barred  bf  the  statute,  the  l&w  haa  sdmittingpToof  of  an  antecedent  debt,  sx- 
been  Bupposed  to  raise  a  new  promise  to  tinguiBlied  by  the  Blalute  a»  lo  iliem,  lo 
pay  it,  and  lliUB  the  remedy  is  revived.'  be  revived  without  their  cunaeot!  It 
And  it  may  be  affirmed,  that  the  general  seemi  difficult  w  find  a  aatiafaclory  reason 
eurreut  of  the  Eiigiiah,  aa  ireU  aa  tlie  why  an  acknowledgment  ihould  nise  a 
American  authorities,  confnrniB  to  this  new  promise,  wlieti  Che  conaideration,  up- 
vitw  of  the  operation  of  an  acktiowledg-  on  which  aluue  it  rests,  aa  a  legal  obliga- 
ment  In  Jones  d.  Moore,  5  Uinney,  alS,  tion,  is  notctjupled  with  it  in  auch  asliapo 
Mr.  Cliief  Justice  TiJghimui  went  into  an  as  to  bind  the  partiea ;  that  the  partiea  are 
c.uboralo  exaiiiiiialion  ol'  Ihia  very  point;  not  bound  by  tlie  admission  of  the  dtU,  as 
and  oame  to  the  concluaion,  fhim  a  review  a  debt,  but  are  bound  by  the  acknowled^ 
of  all  th«  caaea,  that  an  acknowledgment  ment  of  the  debt,  aa  a  promise,  upon  ex- 
of  tlie  debt  can  only  be  coneiiiered  as  evi-  trinaic  proof.  The  doctrine  in  I  Taunt. 
dence  of  a  new  promise  ;  and  he  added,  104,  itandt  upon  a  clear,  if  it  ba  a  legal, 
'  I  uannot  comprehend  the  meaning  of  r»-  ground  ;  that,  aa  lo  the,  things  put,  the 
Tiving  the  old  debt  in  any  other  manner,  partnership  continues,  and  always  most 
than  by  a  new  promiHe.'  There  ia  a  class  continue,  notnithttanding  the  dinolnlion 
of  casex,  not  yet  adverted  to,  which  mate-  Tbal,  however,  is  a  matter  which  ««  are 
rially  illustrates  the  right  and  powers  of  not  prepared  to  admit,  and  coiutitntet  the 
partners,  alter  the  dissolution  of  the  parv  very  ground  now  in  controTeny.  The 
nerahip,  and  beari  direuily  on  the  point  light  in  which  wo  are  dispoaed  to  consider 
under  conaideration.  In  Uackley  v.  Pal-  this  guesCioD  is,  thai  alter  a  dissolution  of 
rick,  3  Johng.  58U,  it  was  said  by  the  court,  a  partnership,  no  partner  can  cntate  a  cause 
that '  after  a  iliasolution  of  the  parlnerehip,  of  action  gainst  the  other  partners,  except 
the  power  of  one  parly  lo  bind  the  othen  by  a  new  authority  communicaled  to  him 
wholly  ceaaea.  There  ia  no  reason  why  for  that  purpoae.  It  is  wholly  immaterial, 
(his  acknowledgment  of  an  account  ahould  what  is  the  consideration  which  ia  to  raise 
bind  hia  copartners,  any  more  than  his  such  cause  of  acUon ;  whether  it  be  a  sup- 
giving  a  promissory  onte,  in  the  name  of  posed  preexieting  debt  of  the  partnenhip, 
the  firm,  or  any  other  act.'  And  it  was  or  any  auxiliary  consideration,  whii^ 
tiiererore  held,  that  the  plaintiS'must  pro-  might  prove  beneficial  to  them.  Unleaa 
duce  further  eridencc  of  the  eiistence  of  adopted  by  them,  they  are  not  bound  by 
an  anlecedent  debt,  before  he  could  re-  it.  When  the  atatute  of  limilatioos  hu 
cover  ;  even  though  the  acknowledgment  once  run  agajnat  a  debt,  the  canae  of  action 
wss  by  a  partner  authorized  to  settle  all  against  the  partnersliip  is  gone.  Tlie  pc 
Che  accouota  of  the  firm.  This  doctrine  knowledgmeot,  if  it  is  to  opeiau  at  all,  ia 
was  again  recognized  by  the  same  court,  to  create  a  new  cause  of  aciim ;  lo  reviro 
in  Walden  v.  Sherburne,  IG  Jolma.  409,  a  debt  which  ia  extinct;  and  thus  to  give 
424,  although  it  was  admitted,  that  in  an  acdon,  which  hM  its  life  &om  tlie  nev 
Wood  s.  Braddlck,  1  Taunt.  104,  a  diflkr-  promise  implied  by  law  from  such  an  ac- 
ent  decision  had  been  had  in  England.  If  knowledgmeot,  and  operating  and  hmited 
this  doctrine  be  well  founded,  as  we  think  by  ita  purport.  It  is,  then,  in  its  esaence, 
it  ia,  it  fUmishes  a  strong  ground  to  ques-  tbe  creation  of  a  new  right,  and  not  lh« 
tion  the  efficacy  of  an  acknowledgment  to  enforcement  of  an  old  one.  We  Ihink, 
bind  tlie  partnership  far  any  purpose.  If  that  the  power  to  create  such  a  right  doe* 
it  doea  not  estabhah  the  existence  of  a  not  exist  alter  a  dissolution  of  tbe  partner- 
debt  against  the  partneiBhip,  why  ehauld  chip  in  any  partner." 
it  be  evidence  agsioat  it  at  all?  If  evi-  It  is  to  be  obaerred,  that  in  this  opinion 
dence,  aliunde,  of  facts  witliin  the  reach  of  the-conrt  were  not  unauimoua;  ana  that 
die  atatute,  as  the  existence  of  a  debt,  the  learned  judge  declares  that  the  m^joiS 
be  necessary  before  the  acknowledgment  ity  were  "  principally,  though  not  exclu- 
biiida,  is  not  tliis  letting  in  all  the  mis-  sively,  influenced  by  the  course  of  deciaiMu 
chiefe  against  which  the  statute  intended  in  Kentucky,"  where  the  action  arose.  A 
to  guard  tlie  partiea  ;  viz.,  tlie  introduction  similar  view  of  the  question  haa  been 
of  stale  and  dormant  demands,  of  long  taken  by  tbe  courts  of  Ptttntflvania,  both 
BCanding,  and  of  uncertain  proof  1  If  the  befbre  and  since  &e  decUion  of  B^  ». 
acknowledgment,  per  (s,  does  not  bind  the  Hoiricon;  Levy  v.  Cadet,  17  Serg.  & 
other  yaitaen,  where  a  the  propriety  of  Baw.  127 ;  Seanght  v.  Ciaigbead,  1  P«tm. 

1  8KH7  on  Agency,  }  lSi-18T. 
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They  are  of  the  iiature  of  ordinal  evidence,  and  not  of  hearsay ; 
the  reprusentatioQ  or  Btatement  of  the  agent,  in  such  cases,  being 
Ihe  ultimate  fact  to  be  proved,  and  not  an  admission  of  aome 
other  fact.'  But,  it  muat  be  remembered,  that  tlie  admiseiou 
of  the  agent  cannot  always  be  assimilated  to  the  admission  of 
the  principal.  The  party's  own  admission,  whenever  made,  may 
be  given  in  evidence  ogoiust  him;  but  tlio  admltii-iuii  or  declaration 
of  his  agent  binds  him  only  when  it  is  made  during  the  continu- 
ance of  the  agency  in  r^^d  to  a  transaction  thou  depending  et 
dum  ferret  opu».  It  is  because  it  is  a  verbal  act,  and  part  of  the 
ru  ffesUe,  that  it  is  admissible  at  all ;  and  therefore,  it  is  not  neces- 

186 ;   and   it  hu  been  followed  by   the  aWe,  and  the  latter  not    Fisher  d.  Tucker, 

CoDcts  of  Indiana.     Yuidta  n.  Lc&Toiir,  1  McCord,  Ch.  It.  1T6,    And  >ee  Scales  o. 

SBUcikf.  8TI.    Otherjudt^s  have  viewed  Jacob,  8  Bing.  tiSH  ;  Gardner  c.  McMabon, 

■och  admisaiani  not  at  gwng  to  create  a  S  Ad.  &  El.  6Sfl,  it.  «.     See  ftirther  on  the 

new  tonlmcl,  but  as  ueie  acknuwledg-  ijeneml  duuLrine,  posl,  §  17^,  aule.    In  all 

ntenta  of  llie  continued  exialence  of  a  debt  coaea,  where  the  admi^aion,  whether  of  a 

(aevioualy  created,  thereby  repelling  the  partner  or  other  joint  contractor,  ia  re- 

pieiuniption  of  payuient,  resulting  Croin  ceived  against  hia   companions,  it  tnait 

bKMe  ot'  tiuie,  auu  thus  lakiiiK  tlie  txim  out  have  been  made  in  good  tilth.     Coit  v. 

of  the  opcralion  of  tlie  alalule  of  limita-  Trauy,  6  Conn.  268.    See  also  Chardon  b. 

tkna.     To  this  effect  are  While  v.  Halu.S  Oliphant,  2  Const.  It.' 666;  dted  in  Coil- 

fick.  291 ;  Martin  b.  Root,  17  Mass.  222.  yer  on  Partn.  236,  n.  (2d  Am.  ed.).    It 

227;    Cadj  n.  Shepherd,   11   Piuk.   400;  may  not  be  naeleaa  to  obaerve,  that  Bel!  d. 

Tinal  n.  Raniil,  10  I'ick.  401 ;   Bridge  Morriaon   waa   cited    and    diitingniahed, 

a.    Gnj,    14    J^k.    lil  ;     I'alterson    v.  partly  aa  (bunded  on  llie  lacai  Uw  of  Ren- 

CboUe,  7  Wend.  441;  Uopkiu  v.  Banks,  tucky,  in  Parker  d.  Merrill,  6  Greenl.  47, 

7  Cowen,  650;    Anitin  d.  Boatwtck,  B  48;  and  in  Greenleaf  u.  Quincy,  8  Fairf. 

Conn.  4Wl;  Greenleaf  ii.  Quincy,  8  Fairf.  11;    and    that   it  waa    not  cited  in  tlie 

11  ;   Mclntire  b.  Ohver,  2  Hawks,  209;  cases  of  Patterson  u.  Choate,  Austin  ». 

Ward  o.   Uuwell,  6  Uar.  &  Johns.  60;  Bostwick,   Cady  b.   Shepherd,   Vinal   v. 

Eislter  V.  Tucker,  1  McCord,  Ch.  It.  175;  Burritl,  and  Yandes  i'.  LcGivour,  though 

Wheelock  a.  DooUttle,  8  Woshb.  Vt  R.  these  were  decided  subsequent  to  its  pub- 

440.    In  Bouie  of  the  uues  a  dii^tinction  is  lication.    1*  Partners,  after  tiie  diasolution 

■Irunglj'  taken  between  admisaions  which  of  the  partnership,  and  aside  from  any 

go  to  establish  the  original  eziatenue  of  ageni^  in  settling  the  business,  are  pei> 

the  dobt,  and  those  which  only  show  that  hup»  airly      '  ....... 

it  has  never  been  paid,  but  atill  remains  in 
[la  original  force ;  and  it  ia  held,  that  be- 
fore the  admission  of  a  partner,   made  , ...  .-„ ._  

after  the  dissolution,  can  be  received,  the  ness,  are  adinissible.    But  where  only  oi 

debt  must  first  be  proved,  uitun/e.     See  or  any  number  less  than  the  whole,  am 

Uwings  c.  Low,  5  GiU.  &  Johns.  184, 144  ;  partiei,  the  mere  declarations  and  admia- 

Smilh  D.  Ludlow,  6  Johns.  267  ;  Pattenun  sions  of  a  c(M»ntractor,  not  a  party,  and 

r.  Choatt,  7  Wend.  441,  445 ;   Ward  o.  tuiaccoinpanteii  by  any  act  in  flinheranco 

Howell,  Fisher  b.   Tucker,   Hopkins   v.  of  the  common  duty  or  obligation,  are  not 

Banks,  Vinal  v.  Burrill,  obi  tapnti  Sbel-  ordinarily  held  admiasibleevideticea^inst 

ton  V.  Cocke,  8  Munf.  197.    In  Austin  «.  the  olhere,  but  the  casea  are  conflicting 

Boativick,  the  partner  makiDg  the  admls-  upon  this  point.     Where  paymenla  were 

■ton  had  beuome  iiwilvent;  but  tJiia  was  loade  by  a  co.contractor,  it  was  held  sufh 

held  to  make  no  diSerence,  aa  to  the  ad-  dent  to  remove  Ihe  bar  of  the  statute  of 

miaaibilily  of  his  declaiatioii.    A  distino-  limitations,  even   when    such    payments 

don  has  always  been  taken  between  ad-  were  made  by  the  principal  debtor,  and 

nisaions  byaparmerafterthedi&solutioa,  the  suit  wM  against  the   surety  alona 

kit  before  the  statute  of  limitatioiu  haa  Josiyn  v.  Smith,  16  Vt  Bep.  SM.) 
Ktached   lo  the  debt,  and   those    made         ■  1  Phil.  Gvid.  881. 
■flerwards ;  the  fotmer  being  held  t«ceir- 
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sary  to  call  the  agent  bimself  to  prove  it ;  ^  but  vhei-ever  what  he 
did  is  admissible  iu  evidence,  there  it  is  competeut  to  prove  That 
he  said  about  the  act  while  he  was  doing  it ;  ^  and  it  follows,  Uiat 
where  his  right  to  act  in  the  particular  matter  in  question  has 
ceased,  the  principal  can  no  longer  be  affected  bj  his  declarations, 
they  being  mere  hearsay.*  [  •  Then  the  declaration  of  the  driver  of 
a  car,  after  the  car  had  stopped,  assigning  the  reason  why  h^  did 
not  stop  the  car,  and  thus  prevent  the  injury  to  plaintifT,  while 
crossing  the  street,  that  he  could  not  stop  the  car  because  the 
brakes  were  out  of  order,  being  made  after  the  injury  was  in- 
flicted and  the  transaction  terminated,  is  not  admissible  against 
the  company  in  whose  employ  auch  driver  was,  it  beii^  mere 
hearsay.*] 

1  Doe  u.  Hawfcin«,  2  Ad.  &  El.  212,  v.  field,  2  Hill,  R.  U6;  Doe'c.  Hawkins, 

K.  a. ;  SamiieTe  d.  Wode,  S  Horriaan,  B.  2  Ad.  &  El.  212,  m.  a.    Whether  the  dec- 

2S9.  lamtlou  or  wJnuutoD  of  the  agent  made 

'  Garth  V.  Howard,  8  Biog.  4S1 ;  Fair-  in  regard  to  a  traneactioii  already  past 

lie  V.  Hast^ngi,  10  Ves.  I2£,  127 ;   The  bnt  while  his  agency  fbr  gimilar  olyeclt 

Mechaniu  Bulk  of  Alexandria  v.  The  still  contiiiuea,  will  bind  the  principal,  doef 

Bank  of  Columbia,  B  Wheat  886,  SST ;  not  appear  to  hare  been  eipretsly  de 

Langhorn  v.  Ailnutt,  4  TaunL  519,  per  dded ;  but  the  weight  of  authority  is  ir. 

GIbbi,  J-i  Hannay  v.  Blawart,  G  Watts,  tlie  negative.     See  the  obaerrations  of 


487,  489 ;  Stockton  v.  Uemuth,  8  Watts,  Tindal,  C.  J.,  in  Gailli  c.  Howard,  rocm. 
8& ;  Story  on  Agencr,  128,  129,  note  (2) ;  See  also  Mordmer  v.  McCatUn,  6  U.  & 
Woods    V.   Banks,   14   N.    Hump     101  ;    W,  6B,  69,  78  ;  Haven  e.  Brown,  7  Greenl. 


Cooley  u.  Norton,  4  Cush.  98.  In  a  case  421,  124 ;  Thalblmer  i>.  Brinkerhoff,  4 
of  hbel  tur  damages,  occaeiouod  by  colli-  Wend.  394 ;  City  Bank  of  Baltimore  o. 
ston  of  sbipa,  it  waa  held  that  the  admis-  Bateman,  7  Har,  A  Johns.  104 ;  Stewart- 
siou  of  the  master  of  the  ship  proceeded  son  v.  Watts,  8  Watts,  392;  Betham  d. 
against  might  well  be  ardculated  in  the  Benson,  Gow.  B.  45,  48,  n. ;  Baring  d. 
libel.  The  Manchester,  1  W.  Bob.  62.  Clark,  19  Pick.  220;  Parker  v.  Oieen,  8 
But  it  does .  not  appear,  in  the  report.  Met.  142,  143 ;  Plumer  o.  Briscoe,  12  Jur. 
whether  the  admission  was  made  at  the  851;  11  Ad.  &  EI.  46,  h.  h.  [Bumham  s. 
time  of  tlie  occurrence  or  not.  [The  dec-  Ellis,  S9  Maine,  819].  Where  the  fraudn- 
larattons  of  the  master  concerning  Uie  lent  representations  of  the  vendor  are  set 
contract  of  the  steamer,  are  admissible  in  up  in  defence  of  an  action  for  the  price  of 
a  suit  nffsinst  the  owners.  The  Enter-  luid,  the  defence  may  be  maintained  by 
prise,  2  Curtis,  C.  C.  81T.1  The  question  proof  of  such  repreBentalions  by  the  ven- 
haa  been  discussed,  whether  ^ere  ii  any  dor's  agent  who  eSected  the  side ;  bnt  it 
Bubstandal  distinction  between  a  written  is  not  competent  to  inquire  as  to  hin 
entry  and  an  oral  declaration  by  an  agent,  roodves  or  inducements  for  making  them, 
of  the  fitct  of  his  having  received  a  par-  Hsmmatt  v.  Emerson,  14  Shepl.  8^. 
ticular  rent  fbr  Iiig  employer.  The  case  ■  Beynolda  v.  Rowley,  8  Rob.  LouU. 
was  one  of  a  snbagent,  employed  by  a  R.  201 ;  Stiles  v.  The  Western  Raih^>aa 
steward  to  collect  rents,  and  the  declara-  Co.  8  Met.  44.  [The  declarations  of  a  son 
tion  offered  in  evidence  was,  "M.  S.  paid  while  employed  m  perfbrming  a  contract 
me  the  hiUf-j-eiir's  rent,  and  here  it  is."  fbr  his  services,  made  by  him  as  agent  for 
Its  ailmtsaibility  was  argued,  both  as  a  his  father,  are  not  admissible  in  evidence 
declaration  against  interest,  and  also  aa  to  prove  the  terms  of  the  contract.  Cor- 
made  in  the  course  of  discharging  a  duty;  bin  v.  Adams,  6  Cush.  98.  See  Printup 
and  the  court  inclined  to  admit  it,  but  e.  Mitchell,  IT  Geo.  G58;  Covington,  $«. 
took  Ume  for  advisement  Furedon  v.  B.  R.  Co.  u.  Ingles,  16  B.  Mon.  687  ; 
Clogg,  10  M.  &  W.  672  :  I'n/ra,  §  149.  Tuttte  V.  Brown,  I  Gray,  457,  460,1 
See  also  Regina  v.  Uail,  8  C.  &  P.  368;  •  [•  Laby  b.  The  Hudson  River  Rail- 
Allen  B.  IXjnslone,  Id.  760;  Lawrence  u.  road  Co.,  17  New  York  Ct.  App.  181. 
Thatcher,  6  C.  &  P.  669 ;  Bank  of  Honroe  But  in  Insurance  Company  v.  WoodrafC^ 
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§  114.  It  is  to  be  observed,  tbat  the  rule  admitting  the  deolara- 
tbns  of  the  agent  is  founded  apou  the  legal  identity  of  the  agent 
tod  the  principal ;  and  therefore  they  bind  only  bo  &r  as  there  is 
antfaority  to  make  them.^  Where  this  authority  ^  derived  by 
implication  from  authority  to  do  a  certain  act,  the  declarationa  of 
the  agent,  to  be  admissible,  must  be  part  of  the  ret  ge»UB?  An 
autiiOrity  to  make  an  admission  is  not  necessarily  to  be  implied 
from  an  authority  previously  given  in  respect  Xo  the  thing  to  which 
tiie  admission  relates."  Thus  it  has  been  held,*  tbat  the  declara- 
tions of  the  bailee  of  a  bond,  intrusted  to  him  by  the  defendant, 
▼ere  not  admissible  in  proof  of  tiie  execution  of  the  bond  by  the 
bulor,  nor  of  any  other  ^reements  between  the  plaintiff  and 
defendant  respecting  the  subject.  The  re»  getta  consisted  in  the 
&ct  of  the  bailment,  and  its  nature;  and  on  these  points  only 
were  the  declarations  of  tiie  agent  identified  with  those  of  the 
principal.  Ae  to  any  otiier  fects  in  the  knowledge  of  the  agent, 
he  must  be  called  to  testify,  like  any  other  witness.' 

[*  §  114a.  Considerable  nicety  of  discrimination  will  be  found  in 
some  of  the  cases,  in  regard  to  the  extent  to  which  pubhc  corporate 
companies,  engaged  in  the  transportation  of  freight  and  passengers, 
are  responsible  for  tlie  declarations  and  admissions  of  their  Events 
and  emi^oyees,  through  whose  instrumentality  tiieir  whcde  business 
is  transacted.  In  general,  such  companies  are  not  responsible  for 
the  declarations  or  admissions  of  any  of  their  servants  beyond  the 
immediate  sphere  of  their  agency,  and  during  the  transaction  of 

2  Butcher,  Ml,  it  wm  held,  two  jndget  raeuit  that  lacb  deduwtioiu  ixe  eridence 

4itMiitiiig,  that  llw  dedaralioiis  ind  ad-  only  where  they  relate  to  the  identical 

muiioiu  of  the  caa^any't  agent,  aathra^  contracC  that  a  uie  matter  tn  controvertv. 

ized    to   receive   prenuums  and  deliTer  Doma  v.  Bouthwork  Man.  Co.  11  Cuui. 

pDlideB,  respecting  the  deliver?  of  a  pol-  206;  Tokb  v.  Child,  18  Barb,  246.] 
t^,  are  admiuible,  and  bind  the  company         '  Fbil.  &.  Am.  on  Evid.  402.    As  to  the 

In  an  action  upon  the  pollcj,  although  erideiice  of  authoritj  inferred  trom  dr- 

made  after  the  ioai,    Bnt  this  coae  a  cei^  eumstauces,  see  Storj  on  Agenu; ,  |  67* 

tainly    not    maintainable    upon    general  106, 259, 260, 
prind^ei.]  *  FairUe  v.  Hattluga,  10  Te«.  12S. 

1  [Thus  where  the  caahier  of  a  bank,         *  Matten    v.  Abraham,    1    Eip.    GTS 

being  inquired  of  by  the  (nielr  upon  a  (Day's   ed,),   and   note    (1);    Story   on 

'\  that  the  note  bad  been  paid,  Agencf,  S  186-14S;  Johniton  v.  Ward, 


and  thereupon  the  surelj  released  prop-  6  Esp,  47.  [But  Uie  dectaratlaos  of  a 
•rty  which  he  held  to  indenuiify  himself  professed  agent,  however  public!;  made, 
fcr  any  liability  on  the  note,  when  in  fiun    and  although  accompanied  by  acts,  as  bj 


___     ^ ,....  ..  .      it  competent  evidence  in 

DM  within  hit  authority,  and  were  Jnad-    fiivorof  ^ird  persona  to  prove  tlie  author- 


the  bank.    Bank  n.  Stew-    ity  of  the  sjcent,  when  questioned  by  ttie 
610.     See  also  Bunk  d.    principal,    Mussey  v.  Beec'         ~  ^    ■ 
Ten  Efck,  4  Zabr.  766.]  617  ;   Brigham  v.  Peters, 


ardi,  S7  Maine,  610.     See  also  Bunk  d.    principal,    Mussey  v.  Beecher,   S  Cosi 

~  n  ^ck,  4  Zabr.  766.]  517  ;   Brigham  o.  Peters,  1  Gray,  '" 

*  rSy  being  part  of  the  re*  gala,  la    Trustee*,  &c.  v.  Bted«oe,  6  Ind.  1S8, 
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die  businoss  in  irhich  the^  are  employed.  Thtis  the  declam- 
tions  of  the  couductor  of  a  railway  train,  as  to  tlie  mode  in  vhioh 
au  accident  occurred,  made  after  its  occurrence  ;^  or  those  of  an 
engineer,  made  under  Bimilar  circumstances,  >  are  not  admissible. 
But  it  has  sometimes  been  held,  in  such  cases,  that  the  admis- 
sions of  the  pre^dent  of  the  company,  or  of  its  general  agent, 
might  be  received  without  regard  to  their  forming  part  of  any 
particular  act  of  agency ;  it  being  assumed  that  all  tiis  declara- 
tiouB  about  the  busineea  of  the  company  came  within  the  range 
of  his  agency,'  but  ttiis  seems  questionable.  But  in  an  action 
against  a  railvray  cconpany,  for  the  loss  of  baggage,  the  declara> 
tions  of  the  ba^^e-master,'conductor,  or  station  agent,  as  to  the 
manner  of  the  loss,  made  in  answer  to  inquiries  on  behalf  o!  the 
owner,  the  next  morning  after  the  loss,  were  held  admissible,  and 
as  coming  within  the  scope  of  the  agency  and  during  its  contina- 
ance.*] 

§  115.  It  is  upon  the  same  ground  that  certain  erariea,made  bj/ 
iJiird  pertong,  are  treated  as  original  evidence.  Entries  by  third 
persons  are  divisible  into  two  cUssee :  jir^,  those  which  are  made 
in  the  discharge  of  official  duty,  and  in  the  course  of  professional 
employment ;  and,  teamdly,  mere  private  entries.  Of  these  latter 
we  shall  hereafter  speak.  In  regard  to  the  former  class,  the  entry, 
to  be  admissible,  must  be  one  which  it  was  the  person's  duty  to 
make,  or  which  belonged  to  the  transaction  as  part  thereof,  oi 
which  was  its  usual  and  proper  concomitant.^  It  must  speak  only 
to  that  which  it  was  his  duty  or  business  to  do  ;  and  not  to  extra- 
neous and  foreign  circnmstances."  The  party  making  it  must  also 
have  bad  competent  knowledge  of  the  fact,  or  it  must  have  been 
part  of  his  duty  to  have  known  it ;  there  must  have  been  no  par- 
ticular motive  to  enter  that  transaction  falsely,  more  than  any 

I  I*  Griffin  V.  Montjioineiy,  &o.,  B.  B.  182.     [The  book  of  ininatei  of  %  railroul 

Co^  28  Geo.  R.  111.  compiuif  ere  admissible  to  prove  wtut 

>  Boluiuoii  V.  Filcbburgh  B.  B.  Co.,  T  took  place  at  kmeedng  of  the  stocliholdera 

Gra7,  92.  of  the  compan;.    Black  v.  Lamb,  1  Bew- 

•  Charieston,  &c.  B.  a  Co.  c  Blake,  Vsy,  lOB.] 

12  Bich.  Law,  684.  >  Chamben  c.  Bemasconi,  1  C.  &  I. 

*  Moras  v.  CoDO.  lUver  B.  R.  Co.,  6  461 ;  1  T;rir!i.  856,  b.  o.  j  1  Cr.  Meea.  & 
Gray,  460.1  R.  847,  a.  o.    In  eiror,    Thia  limitation 

'  The  doctriDe  on  tbe  mbject  of  coo-  baa  not  been  applied  to  private  eutriea 

temporaneoua  entriea  ia  briefly  but  lucidly  agsiiiBt  ths  iutereat  of  tbe  party.    TLna, 

expoonded  by  Mr.  Justice  Parke,  in  Doe  where  the  payee  of  a  note  against  A.,  B., 

d.  Patteshall  u.  Turfnrd,  8  B.  &  Ad.  890.  &.  C,  indorsed  a  partial  payment  as  i^ 

See  also  Poole  e.  Diuaa,  I  Bine.  f.  o-  ceiTed  from  B,,  adding  tbat  the  whole 

654 ;  I'ickering  d.  Bp.  of  Ely,  2  ¥.  &  C.  sum  was  originally  advanced  to  A.  onU- ; 

249 ;  Rcgina  d.  Worth,  4  Ad.  £  EL  n.  a.  in  an  action  by  B.  against  A.,  to  recoTM 
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other ;  aad  the  entrj'  must  have  been  made  at  or  about  the  time 
o!  the  tr&DftactioQ  recorded.  In  mch  cases,  the  entry  itself  is  ad- 
mitted as  ordinal  evidence,  being  part  of  the  rea  getUe.  The  gen- 
eral interest  of  the  party,  in  making  the  entry,  to  sbov  that  he  has 
done  bis  official  duty,  has  nothing  to  do  with  the  question  of  its 
admissibility ;  ^  nor  is  it  material  whether  he  was  or  was  not  com- 
petent to  testify  personally  in  the  case.^  If  he  is  living,  and 
competent  to  testify,  it  is  deemed  necessary  to  produce  him."  But 
if  he  is  called  as  a  witness  to  the  fact,  the  entry  of  it  is  not  thereby 
excluded.  It  is  still  an  independent  and  original  circumstance,  to 
be  weighed  with  others ;  whether  it  goes  to  corroborate  or  to  im- 
peach the  testimony  of  the  witness  who  made  it.  If  the  party  who 
made  the  entry  is  dead,  or,  being  called,  has  no  recollection  of  the 
transaction,  but  testifies  to  his  uniform  practice  to  make  all  his 
entries  truly,  and  at  the  time  of  each  transaction,  and  has  no 
donbt  of  the  accoracy  of  the  one  in  question ;  the  entry,  unim 
peached,  is  considered  sufficient,  as  original  evidence,  and  not 
hearsay,  to  establish  the  fact  in  question.* 

§  116.  One  of  the  earliest  reported  cases,  illustrative  of  this  sub- 
ject, was  an  action  of  asmmptit,  for  beer  sold  and  delivered,  the 
pLiintiff  being  a  brewer.  The  evidence  given  to  chai^  the  de- 
fendant was,  that,  in  the  usual  course  of  the  pluntiff's  business, 
the  draymen  came  every  night  to  the  clerk  of  the  brewhouse,  and 
gave  him  an  account  of  the  beer  delivered  during  the  day,  which 
he  entered  in  a  book  kept  for  tbat  purpose,  to  which  the  draymen 

Hx  money  ttiiu  paid  fbr  his  qm,  the  In-  And  tee  Doe  r.  Witlcomb,  15  Jor.  7TS. 

donemeot  nuule  1)y  the  payee,  who  wu  [*  But  if  the  eotry  was  not  in  the  cootm 

de&d,  TM  held  a^iMihle  to  proTe  not  of  thedu^oTthe  perton,  and  not  apjiut 

only  the  payment  of  the  money,  bat  the  his  intereet,  it  i*  not  receivable.    Wetxter 

other  &ct  an  to  the  sdrancement  to  A.  v.  Webster,  1  F.  &  F.  401.1 
DsTies  V,  Humphreys,  6  Mees.  &  WelBb.         '  Gleadow  d.  Atkln,  1  Cromp.  &  Meet. 

163 :  Marks  v.  Lahee,  3  Bine.  n.  c.  408.  42S,  424 ;  S  Tyrw.  802,  SOS,  s.  o. ;  Short 

And  in  a  subsequent  caie  it  was  held,  v.  Lee.  2  Jac.  &  Walk.  4S9. 
that  where  an  entry  i«  admitted  as  being         ■  Nichols    n.   Webb,    8  Wheat.   829; 

against  the  interest  of  the  party  making  Welch  v.  Barrett,  15  Mass.  880;  Wilbur 

it,  it  csrries  irith  it  the  whole  statement ;  b.  Selden,  Q  Cowen,  102 ;  Farmer*  Bank 

but  that  if  the  enuyia  made  merely  in  the  d.  WhiCehill,  16  5.  £  R  89,  90;   St:lcee 

course  of  a  man's  duty,  then  it  does  not  r.  Stokes,  6  Martin,  v.  a.  S51 ;  Herring  tr. 

ID  beyond  those  matters  which  it  was  his  Levy,  i  Martin,  h.  a.  SB8 ;   Brewster  n. 

LitT  to  enter.    Perdval  c.  Naason.  7  Eng.  Doan,  2  Hill,  N,  T.  Rep.  £87 ;  D«tU  v. 

law  &  Eq.  Rep.  688;  21  Law  J.  Bep.  Fuller,  12  Verm.  178. 
Eich.  1,  M.  a. ;  7  Exch.  Kep.  1,  a.  o.  *  Bank  of  Monroe  v.  Culver,  2  Hill, 

1  Per  Tindai,  C.  J.,  in  Poole  v.  Dicas,  681 ;  New  Haven  County  Bank  v.  Hltcb- 

1  Bian.  <i.  c.  664;   Dixon  d.  Cooper,  8  eli,  15  Conn.  R.  2D6;  Bank  of  Tennesaee 

Wils.  40;  Benjamin  v.  Forteous,  2  H.  Bl.  v.  Cowen,  7  Humph,  70.     See  infta   U 

590;  WUl'iams  v.  OeavM,  8  C.  &  P.  692;  486,  437.  note   (4).    JThe  protest  of  • 

Angosla  c.  Windaor,  1  Apptettm,  R.  S17.  notary^uhlic,  antlientic»ted  In  the  tuiial 
12» 
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set  their  bands  ;  and  this  enby,  with  proof  of  the  drayman's  hand- 
writing,  and  of  his  death,  was  held  sufficient  to  maintain  the  action-^ 
In  another  case,'  before  Lord  Kenyon,  which  was  an  action  of  tro- 
vet  for  a  watch,  where  the  question  was,  whether  the  defendant 
had  dolirered  it  to  a  third  person,  as  the  plaintiff  had  directed; 
an  entry  of  the  fact  by  the  defendant  himself  in  his  shop-book, 
kept  for  tliat  purpose,  with  proof  that  such  was  the  usual  mode, 
was  held  admissible  in  evidence.  One  of  the  shopmen  had  sworn 
to  the  delivery,  and  his  entry  was  offered  to  corroborate  his  testi- 
mony ;  but  it  was  admitted  as  competent  original  evidence  in  the 
cause.  So,  in  another  case,  where  Hie  question  was  upon  l^e  pre- 
cise day  of  a  person's  birth,  the  account-book  of  the  surgeon  who 
attended  his  mother  on  that  occasion,  and  in  which  his  profes- 
sional services  and  fees  were  charged,  was  held  admissible,  in  proof 
of  the  day  of  the  birth.'  So  where  the  question  was,  wheUier  a 
notice  to  quit  had  been  served  upon  the  tenant,  the  indorsement 
of  service  upon  a  copy  of  the  notice  by  the  attorney  who  served 
it,  it  being  shown  to  be  the  course  of  biisiness  in  his  office  to  pro- 
serve  copies  of  such  noticea,  and  to  indorse  the  service  thereon, 
was  held  admissible  in  proof  of  tlie  &ct  of  service.*    Upon  the 

my  b;  hia  li^nature  and  official  leal,  was  not  admltaible  In  eTidenoe,  in  an  ao- 
found  among  his  papers  afler  bis  death,  ii  tion  fi)r  the  price  of  the  ooali.  Brain  v, 
good  wcondary  evidence.  Porter  u.  Jud-  Preoce,  11  M.  &  W.  778;  [•Lewi*  ■. 
«oD,  I  Gray,  175,]  But  upon  a  queation  Eranier,  8  HA.  285.] 
of  tlie  inftjicf  of  a  Jeir,  where  tLe  time  ^  Digbj  e.  SCedman,  1  B^.  S28. 
of  his  cirtumnaion,  wliich  b;  ciulom  ia  *  Higham  v.  Ridgwar,  10  Eaat,  IDS. 
on  the  eighth  da?  aAer  his  birth,  was  pro-  See  also  2  Smith's  Leading  Cues,  168- 
poted  to  be  shown  by  an  entry  of  the  IQT,  note,  and  the  comments  of  BayleT, 
bet,  made  by  a  deceased  Rabbi,  whoee  B.,  and  of  Vanglian,  B.,  on  this  caae,  in 
duty  it  was  to  perform  the  offloe  and  to  Gleadow  v.  Atkin,  1  Cromp.  &,  Meei.  410, 
make  the  entry ;  the  entry  was  held  not  423,  424,  427,  and  of  VtoieaiOT  Parke,  in 
receivable.  Darts  v.  Lloyd,  1  Car.  &  Kir.  the  London  Legal  Obterrer  for  June.  1882, 
276.  Perhaps  because  it  wbi  not  made  p.  229.  It  will  be  aeen,  in  tliat  case,  tfaU 
against  the  pecuniary  interest  of  the  the  fiict  of  the  aurgeon'a  performance  i^ 
R^bi.  See  in^  §  l^T-  [*Th'e  ques-  the  Bervioediargediraa  abundantly  proved 
lioD  involved  in  the  preceding  section  is  by  other  testitnony  io  the  cause ;  and  that 
considerably  discussed  by  a  learned  writer,  notliiiia  remained  but  to  prove  Uie  predie 
and  the  caaes  carefully  reviewed  in  a  iMd-  time  of  performance ;  a&t;!  in  which  the 
iag  article,  8  Law  R^.,  x.  s.  641.]  surgeon  bad  no  sort  of  intereaC.  But  if  it 
'Price  u.  Lord  Torrington,  1  Salk.  were  not  «o,  It  ia  not' perceived  what  dif- 
28fi ;  2  Ld.  Raym.  873,  h.  o. ;  1  Smith's  ference  it  could  have  made,  the  principle 
Leading  Cases,  1S9.  But  the  courts  are  of  admissibility  being  the  conlcmporano- 
not  diBposed  to  carry  the  doctrine  of  ttiis  oua  character  of  the  entry,  aa  part  of  the 
case  any  farther,  11  M.  &  W.  776,  770.  ns  giata.  See  also  Herbert  v.  Tockal,  T. 
Therefore,  where  the  coals  soM  at  a  ratoe  Raym  84 ;  Augusta  i.  Windsor,  1  Apple- 
were  reported  daily  by  oue  of  the  work-  ton,  R.  817. 

men  to  the  foreman,  who,  oat  being  able         *  Doe  d.  Turford,  8  Bam,  &  Ad.  890 ; 

to  write,  employed  another  penou  to  en-  Champneys  o.  Peck,  1  Stark,  B.  826 ;  R«x 

Cer  the  sales  in  a  book;  it  waa  held,  the  c  Cope,  7  C.  &F.  720.     [Wliere  such  m 

foreman  uid  the  workman  wiio  reported  indorsement  of  service  had  been  adnUtCAd 

tha  sale,  both  being  dead,  that  the  book  to  prove  the  &ct  of  tervice  of  noCce,  the 


D.gitizecbyG00glc 


OHAP.  T.]  BEAB8AT.  189 

nine  ground  of  the  oontemporaneoua  character  of  an  entry  made 
in  the  ordinary  course  of  boBiness,  the  books  of  the  messenger  of 
a  bank,  and  of  a  notary-public,  to  proTe  a  demand  of  payment 
from  the  maker;  and  notice  to  the  indoreer  of  a  promissory  note, 
have  also  been  held  admissible.^  The  letter^boob  of  a  merchant, 
party  in  the  cause,  is  also  admitted  aa  primd  faeie  endenoe  of  the 
contents  of  a  letter  addressed  by  him  to  the  other  party,  after  no- 
tice to  such  parly  to  produce  the  original ;  it  bmng  the  habit  of 
merchants  to  keep  such'  a  book.'  And,  generally,  contemporan- 
eons  entries,  made  by  third  persons,  in  their  omi  books,  in  the 
ordinary  course  of  business,  the  matter  being  vithin  the  peculiar 
knowledge  of  the  party  making  the  entry,  and  there  being  no  ap- 
parent and  particular  motive  to  pervert  the  foct,  are  received  as 
ori^sl  evidence ; '  though  the  person  who  made  the  entry  has 
no  recollection  of  tiie  fact  at  the  time  of  testifying ;  provided  he 
swears  that  he  should  not  have  made  it,  if  it  were  not  true.*  The 
same  principle  has  also  been  applied  to  rec^pts,  and  otiier  acts 
contemporaneous  witli  the  payment,  or  fact  attested.' 
§  117.  The  admission  of  the  party's  own  shap^boohi,  in  proof  ol 

penon  who  made  the  Mrrice  and  th«  in-  Gou  e.  Watlington,  8  Br.  &  B.  1S2 ;  Hid- 

dttiemetit  being  dead,  parol  declaialioiu  dlelon  v.  Meltini,  10  B.  &  Cr.  S17 ;  Hark* 

or  hia,    coiitn^oting   the   indonement,  v.   lAbee,  8  BIng.  v.   a.   408,  420,    per 

were    held    iDadmistible.      Stuiylton   v.  Parke,  J. ;   Poole  v.  ZHcaa,  1  BiDg.  v.  o. 

dough,  22  Eug.  Law  &  £q.  R.  276.]  649,  6&8,  664 ;  Dow  v.  Sawrer,  16  Shepl. 

1  Nichola    v.  Webb,   8    Wheat.    826;  117.  InDoei'.rowlei,lH.&Bob.216,the 

Wdd)  V.  Barratt,  15  Maaa.  K.  S80 ;  Poole  tnd«amaii'i  bill,  which  waa  rqjettod,  wai 

B.  Dicai,  1  Bing,  K.  o.  649 ;  Hallidaj  v.  not  oonlemporaneoiu  with  the  fiut  dooe. 

HaitiEMn,  20  JobM.  16S;  BnUer  u.  Wrigh^  Haddow  d.  Fairy,  S  Taunt.  SOS ,'  WhitDflah 

2  Wend.  869 ;  Hart  v.  WiUianu,  Id.  51S ;  o.  George,  8  B.  » Cr.  556 ;  Barker  d.  Baj, 

mcholin.  Qoldamith,  7  Wrad.  160;  New  2Riua.  68,  76;  PattoD  x.  Cnug,TS.  &  ». 

'BM.TVi  Co.  Bank  v.  MltoheU,  16   Cotm.  116,  126 ;  Farmers  Bank  e.  Whitehill,  16 

306 ;   Sheldon  d.  Benham,  4  Hfll,  N.  Y.  8.  A.  K.  89 ;  Nonne  o.  McCaj,  2  Hawle,  70 ; 

R.  128.     [In  an  action  againat  an  in&ot  Clark  v.  Magrnder,  2  H.  £  J.  77 ;  Bicbard' 

famoneriiaidbrtbe  plainliirto  a  third  aon  v.Carv,  2Baiid.87;  Clark  v.  WUmot, 

WMD  at  uie  inbnt'B  reqnaat,  for  articlea  1  T.  &  Col.  m.  b.  SS. 
fbniahed  the  infimt  bj  rach  third  penon,        *  BmlLerv.  Shed,  8  UeL  IGD. 

d«&t>oe  of  inBuiCT  beln^  eet  up,  the         *  Sherman  s.  Croaby,  11   Johns.  70; 


the  artidei  fumiihed  the  in£uit  were  neo-  man  v.  Alkini,  4  Pick.  288 ;  Carroll  v.  Ty- 

eenriea.     Swift  v.  Bennett,  10  Otuh.  486,  ler,  2  H.  &  G.  64 ;  Cluggage  v.  Swan,  4 

489.)  Binn.  160, 164.    But  the  Tetter  of  a  third 

'  Prict  0.  Falrclough,  8   Campb.  806;  penon,  adnowledging  the  receipt  of  mer- 

Hagedom  d.  Reid,  Id.  877.    The  letter-  cbandiie  of  tlie  pluntiff,  waa  rejected,  in 

book  is  also  evidence  that  the  letten  cop-  an  action  against  the  paitf,  who  had  reo- 

ieit  into  it  bare  been  sent.    Bnt  it  la  not  ommended  him  aa  tnutworth;,  in  Longe- 

evidence  of  anf  other  letters  in  it^  than  Decker  v.  Hrde,  B  Binn.  1.;  and  the  le- 

thnw  which  llie  adverse  port/  baa  been  re-  ceipts  of  Uilng  persons  were  rejected  in 

3uired  to  prodnce.    Sturge  d.  Boduman,  Warner  v.  Price,  8  Wend.  897 ;  Cntboah 

P,  &  D.  678 ;  10  Ad.  A.  Ei.  698,  i.  o.  e.  Gilbert,  4  3.  &  R.  661 ;  Spargo  o.  Brown, 

*  Doe  I .  Turford,  8  B.  &  Ad.  890,  per  9  B.  &  C.  986.    See  w^  %  120. 
Faika.  J. ;  Doe  v.  Robw)n,  16  East,  82 ; 
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the  delivery  oS  goods  therein  ch&rged,  the  eatries  having .  beeia 
made  hj  hie  derk,  stands  upon  the  same  {oinciple  Thicb  we  are 
now  conBidering.  The  books  must  have  heen  kept  for  the  purpose ; 
and  the  entries  must  have  been  made  coutemporaneous  with  the 
delivery  of  t^e  goods,  and  b;  the  person  whose  duty  it  was,  for 
the  time  being,  to  make  them.  In  each  cases  the  books  are  held 
admissible,  as  evidence  of  the  delivery  of  Ihe  goods  therein  charged, 
whore  the  nature  of  the  subject  is  such  as  not  to  render  better  evi< 
dence  attain^le.^ 

§  118.  In  the  United  Staia,  this  principle  has  been  carried  far- 
ther, and  extended  to  eniries  made  by  the  party  hirMelf,  in  his  own 
shop-books.^    Thoi^h  this  evidence  has  sometimes  been  B^d  to  be 

1  Fitman  0.  Mftddox,  2  Salk-GOO;  Ld.  825;  and  not  Utar,  In  the  case  of  a  me. 
R^m.  TS2, 1.  o. ;  Lefebuie  v.  Worden,  2  chanic'g  chnrEee  for  bis  work,  Uiaa  the 
Yes.  M,  66;  OI71111 1>.  Tlie  Bank  of  Ene-  evening  of  the  wcond  di^^.  HaiHj  v. 
tend.  Id.  40 ;  Steiret  f.  BaU,  1  Biun.  233.  Brooks,  6  Whart  1S9.  But  whei«  eevei^ 
See  alio  Tait  on  Evid.  p,  279.  An  later-  al  intennediate  dayi  eluised  before  tfaey 
Tal  of  one  day,  between  the  tranEaciion  were  thiu  muucribed,  tlie  entries  have 
and  the  endy  of  it  in  the  book,  haa  been  been  i^ecled.  Forsj^e  v.  Norcroas,  5 
deemed  a  valid  ol)jectjon  io  tba  admlssi-  WotU,  182.  But  see  Koch  b.  Howell,  S 
bility  of  the  book  in  evidence.  Walter  d.  Watts  &.  Serg.  860.  [Such  entries  are  oot 
Bollman,  8  Wstu,  644.  But  the  law  Bxte  written  contracts,  but  the  private  memo- 
no  precise  rule  as  to  the  moment  when  the  randa  of  the  party,  becoming,  with  the  aid 
entry  aught  to  be  made.  It  is  enough  if  of  hia  suppletory  oath,  under  an  exceptioii 
il  be  made  "  at  or  near  the  time  of  the  to  the  general  rules,  competent  eviiMoce 
transactiou."  Cnrren  c.  Ci«wfbrd,  4  8.  &  of  sale  and  daliveir.  Although  compe- 
n.  3,  6.  Therefore,  where  the  gtMids  were  lent  and  strong  evidence  as  afiecting  the 
delivered  bj  a  servant  during  the  day,  party  offering  them,  ;et  the;  are  not  con 
and  the  entries  were  made  b^  the  master  elusive,  but  may  be  ei[dained,  and,  as  it 
at  night,  or  on  the  fUlowmg  monung,  wonld  seem,  Riay  be  shown  to  have  been 
from  Uie  memorandunu  made  by  the  Ber>  erroneous.  Thus,  in  an  action  tbr  goods 
vant,  it  was  held  sufBdenL  Ingraham  v.  sold  and  dehvered,  if  tlie  plaintiff,  to  prove 
Bockius  9  S.  Ai  R.  285.  But  such  entries,  his  case,  produces  his  books  of  account,  in 
made  later  than  the  succeeding  day,  have  which  the  goods  are  cha^;ed  (o  a  third 
been  r^ected.  Cook  ti.  Aghmead,  2  Uilea,  person ;  he  may  then  be  permitted  to 
B.26S.  Wheredailymemoiaodaweiekept  show  byparot,  that  tlie  gomla  were  not 
by  workmen,  but  the  entriea  were  made  by  «old  to  sach  thiiO  person,  but  were  sold  to 
the  employer  sometimas  on  the  di^.KHne-  the  defendant,  and  were  charged  tosnch 
times  every  two  or  three  di^,  and  one  person  at  the  defendant's  request.  James 
or  two  at  laager  iDlervala,lhey  were  admit-  t;.  Spanlding,  i  Gray,  461.]  I*lt  seems 
ted.  Murria  d.  Briggs,  8  Cosh.  842.  [See  to  have  b^  questioned  whether  the 
also  Barker  v.  HaAell,  9  Cnsb.  218 ;  Hall  docket,  or  book  of  acoount^  kept  by  an 
V.  Glidden,  39  Maine,  44fi.  Bnt  see  Kent  attorney  is  competeat  evidence,  in  itself, 
B.  (jirvin,  1  Gray,  146.]  Whether  entries  of  hia  right  to  recover  tbr  bis  servicea. 
transcribed  from  a  slate,  or  card,  into  the  Hale's  Ki'ra  v.  Ard's  Ez'rs,  12  Wright, 

book,  are  to  be  deemed  original  entries,  is  Penn.  St. ;  Briggs  v.  Georgia,  15  Yt 

not  muveraall;y  agreed.  In  Mataadiiaelis,  Rep.  61.  And  the  party's  cash-book  (J 
they  are  admitted.  Faxon  u.  Hollis,  IS  entries  of  loaney  paid  and  received  Is  not 
MusB.  427;  [Smithv.  Sanford  12  Pick,  admissible  as  evidence  of  a  particular  pay- 
189 ;  Barker  u.  HaskeU,  9  Gush.  213.]  In  ment.  Maine  v.  Harper,  4  Allen,  11&] 
Feiuuv'u(uiia,Uiey  were  rejectedjinOgden  *  In  the  foQowing states  the  admiasuM 
D.  Miller.  1  Br^iwne,  147 ;  but  have  since  of  the  party's  own  bimka,  and  bis  own  en- 
been  admitted,  where  they  were  tran»-  tries,  has  been  either  expressly  permitted, 
cribed  fbrthwitb  into  the  book  ;  Ingraham  or  recognized  and  regulated  by  statnta ; 
i>.  Bockius,  9  S.  &S.28&;  Patton n.  Ryan,  namely,  Vtrmont{l  Totman's  Dig.  186)  ; 
iBawle.408;   Jones  v.  Long,  8  Watti,  Coiuuctiiari  (Rev.  Code,  1849,  tit.  1,  {216)1 
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admitted  contrarT-  to  the  rules  of  the  oommoD  law,  jet  in  general 
its  admission  vill  bo  found  in  perfect  harmony  with  those  rules, 
ihe  entry  being  admitted  only  where  it  was  evidently  contempora 
neona  with  the  foot,  and  part  of  the  ret  getta.  Being  the  act  of 
the  party  himself,  it  is  received  with  greater  caution ;  but  still  it 
may  be  seen  and  weighed  by  the  jury.^ 

Maini7e(St.26Qeo.II.,ReT.  Code,  1829,  Haltt.  69;  Jones  b.  DeKay,  Pennington, 
p.  89);  ifarylEuu/,  u  to  *uiiu  under  tan  S.  696;  Cole  t).  Andenon,  a  Halgb  OS; 
pounds  iDa;ear(l  Dorset's  Lnwsof  Ma-  Hathes  v.  Bobinson,  S  Met.  269.  [Nor 
frUnd,  78,  2081 ;  Virttima  (Stal.  1819,  1  can  the  entrieg  be  invalidated  by  proof 
Bev.  Code,ch.  128,  SST,  8,  9);  Nortii  Car-  that  eereral  vean  preTioas  to  the  date  of 
o6'iM  (StaL  1766,  ch.  67  S  2, 1  Rev.  Code,  tlie  entries  the  parlj  making  the  entries 
1836,  ch.  15);  Sovlh  Caniim  (St.  1721,  had  kept  two  books  of  original  entries,  in 
Sept.  ao.  See  Statutes  at  Ijuge.  vol.  3,  vliich  he  chained  the  some  articles  at  dif- 
p.799,Cooper'Bedit.lBa7,48);  rmncuA!  ferent  prices.  . Gardner  v.  Way.  8  Qray, 
[Statntes  of  Tennessee,  by  Camitliers  and  189.1  If  the  hooka  appear  free  frinn 
incholson,  p.  181).  In  Jjauitiaaa  and  in  tKndiilciit  practices,  and  proper  to  be  lajd 
Maryland  (eicept  >8  above),  entries  made  befhre  the  jury,  the  parij  himself  ig  then 
by  the  party  himself  are  not  admitted,  required  to  make  oath,  in  open  court. 
Civil  Code  of  Laniatana.  Arts.  2244,  2246;  that  they  are  the  books  in  trhich  the 
Johnson  v.  Breedlove,2  Martio,  h.  s.  608;  accounts  of  bis  ordinary  business  bansac- 
Hnring  E.  Levy,  4  Martin,  N.  a.  388 ;  Cav-  tions  are  usually  kept ;  Frye  ti.  Barker,  2 
elier  i>.  ColUns,  3  Martin,  188 ;  Martinsteia  Pick.  66  ;  Taylor  c.  Tucker,  1  KeUy,  R. 
X.  Creditors,  8  Hob.  6 ;  Ovings  v.  Hender-  2SS ;  and  that  the  goods  tlierein  charged 
•on,  6  Gill  &  Johns.  124,  142.  In  all  the  were  actually  sold  and  delivered  to,  and 
other  slates  they  are  admitted  at  common  the  services  actually  performed  for  the 
law,  imder  various  degrees  of  restriction,  defendant.  Dwinel  i>.  Pottle,  1  Scdingt 
See  CoggsweQ  v.  Dolliver,  2  Mass.  217;  167.  [And  where  goods  are  delivered  by 
Poultncy  V.  Roes,  1  Dall,  289  ;  Lynch  v.  one  partner  ftnd  the  entries  are  made  by 
McHugn,  1  Bay,  83  ;  Foster  v.  Sinfcler,  Id.  another,  each  partner  may  testify  to  his 
40 ;  Slade  r.  Teasdale,  2  Bay,  173 ;  Lamb  part  of  the  transaction,  and  the  entries 
v.  H«rt,  Id.  862;  Thomui'.  Dyott,  1  Nott  may  then  be  admitted.  Harwood  d 
k  McC.  186 ;  Bumham  r.  Adams,  6  Verm.  Mulry,  8  Gray,  260.)  An  affidavit  to  an 
318 ;  Story  on  Confl.  of  Laws,  626,  627.  account,  or  bill  of  particulars,  is  not  ad- 
1  The  rnles  of  the  sevemi  states  in  re-  missible.  Wagoner  i>.  lUclunond,  Wright, 
gard  to  the  admission  of  this  evidence  are  R.  178 ;  unless  made  so  by  statata. 
not  perfectly  unifinin ;  but  in  what  Is  Whether,  if  the  party  is  abroad,  or  is  un- 
•bont  to  be  stated.  It  is  believed  that  they  able  to  attend,  the  court  will  take  his  oath 
concnr.  Before  the  books  of  the  par^  under  a  commission,  is  not  perfectly  clear, 
can  be  admitted  in  evidence,  they  are  to  The  opinion  of  Pnrker,  C.  J.,  in  2  Pick, 
be  submitted  to  the  inspection  of  the  67,  was  against  it ;  and  so  Is  Nicholson  n. 
conrt,  and  if  they  do  not  appear  to  be  a  Withers,  2  McCord,  428;  but  in  Spence  v. 
register  of  tlie  daily  business  of  the  party,  Saunders,  1  Bay,  119.  even  his  affidavit 
and  lo  have  been  honestly  and  fairly  kept,  was  deemed  sufficient,  upon  a  writ  of  in- 
they  are  eiclnded.  If  they  appear  mani-  quiry,  the  defendant  having  suffered  judg- 
fcslly  erased  and  altered,  in  a  malerial  menl  by  default.  See  also  Dough«  v. 
part,  they  will  not  be  admitted  until  the  Hart,  4  McCord,  267 ;  Furman  v.  Peay,  2 
alteration  is  expltuned.  Churchman  u.  Bail.  894,  He  must  also  swear  that  the 
Smith,  6  Wbart.  106.  The  form  of  keep-  articles  therein  charged  were  actually  do- 
ing them,  .whether  it  be  that  of  a  junmal  livered,  and  the  labor  and  services  actually 
or  ledger,  does  not  aSbct  their  admissiiril-  performed ;  that  the  entries  were  made  at 
ity,  however  it  may  go  to  their  credit  to  or  about  the  time  of  the  transactions,  and 
the  jury.  Cc^gswetl  r.  Dolliver,  2  Mass.  are  the  original  entries  thereof;  and  that 
217 ;  prince  v.  Smith,  4  Mass.  466,  467 ;  the  sums  charged  and  claimed  hate  not 
Faxon  n.  Hollis,  IS  Mass.  427 ;  Rodman  been  paid  S  Dane's  Abr.  ch.  61,  art.  4, 
P.  Hoops,  1  DaU.  86;  Lynch  d.  McHngo,  ;§  1,  2;  CoggsweU  c.  DolKver,  2  Moss. 
1  Bay,  88 ;  Foster  r.  Sinkler,  Id.  & ;  217 ;  Ives  n.  Niles,  6  Watts,  824.  If  the 
8U^  V.  Teaadale,  2  Bay,  ITS ;  Thomas  n.  party  is  dead,  his  books,  tliough  rendered 
^ott,  1  Nott  t  McC.  186;  Wilsim  v.  of  much  less  weight  as  eviilence,  may  stiU 
Wiloon,  1  Hakt  96;  Swing  v.  Spark*.  2  be  oflered  by  the  exerutor  or  adminlstr*. 
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§  119.  But,  if  tho  AmericaD  rule  of  admitting  tlie  party's  own 
entries  ia  ovideace  for  him,  under  the  Umitatioos  mentioned  bo- 
tor,  he  nuking  Mth  thct  (hey  cmim  to  hi*  mnit  be  nuLde  contempomwonily  with 
handa  M  Ibfl  genuine  uid  aniy.booki  of  the  &ct  entered,  m  hai  beea  already 
•ucouiii  of  the  lieceued ;  thu,  to  the  beat  atated  in  regard  to  entriei  made  by  a 
of  hi*  kaoirledge  tuid  belief,  the  entriee  clerk.  Supm,  §  )17,  and  note  (1).  Ka- 
■re  original  and  contemponmeoa*  with  tiiea  thus  nmde  are  not  howeier  receired 
tlie  tu:c,  and  ilie  debt  unpaid ;  with  proof  in  all  ca«es  at  eatisGustory  proof  of  tha 
of  the  pany'i  handvrilina.  Bentley  d.  chargei ;  but  only  aa  proM  of  things, 
Uollenbauk,  Wright,  R.  169;  McLelltm  which,  from  their  nature,  are  not  gener- 
e.  Cronon,  S  Greenl.  SOT ;  Prince  v.  Smith,  ally  luaceptible  of  better  evidence.  Watta 
1  Maw.  465 ;  Odell  c.  Culbert,  9  W.  &  S.  e.  Uowitrd,  7  Met  4T».  They  are  uui*- 
6Q.  If  the  party  hoa  aince  become  in-  &ctorj  proof  of  goods  aotd  and  delivered 
tane,  the  book  may  atill  be  admitted  in  from  a  ahop,  and  of  labor  and  serricM 
eridenue,  on  proof  of  the  &ct,  and  that  peraonally  performed.  Case  n.  Potter,  B 
the  entriea  are  in  hU  hiudwritiiig,  with  the  JotmB.  211 ;  Voebiu-g  f.  Thayer,  12  John*, 
auppleloty  oath  of  hii  guardian.  And  261 ;  Wilmer  v.  laraet,  I  Browne,  257  { 
wbellier  the  degree  of  maanity,  in  the  Ducoign  u.  Sehreppel,  1  Yatea,  847; 
particular  caae,  ia  auch  aa  to  joatify  the  Spence  it,  Saundera,  I  Bay,  119;  Chad' 
admiuionof  the  book,  i»  to  be  determined  ton  n.  lAwry,  Martin,  M.  Car.  Bep.  29; 
by  thejudge,  in  hia  diicretion.  Uolbrook  Mitcliell  v.  Clark,  Id,  26;  Eaaby  d.  Aiken, 
v.  Qay,  a  Cuah.  216.  The  book  itself  Cooke,  E.  3BB ;  and,  in  aome  alatea,  of 
mutt  be  the  registry  of  buainea*  actnallj'  amall  auma  of  money.  Coggawell  v.  D<d- 
done,  and  not  of  ordeca,  executory  con-  liver,  2  Maaa.  217 ;  Prince  f.  Smith,  4 
tracts,  and  thinga  to  be  done  subsequent  Mass,  465 ;  8  Dane's  Abr.  oh.  81,  art.  4, 
to'  the  entry.  Fairchild  t>,  Denniaon,  4  S§  1,  2;  Craven  u.  Sli»ird,  2  Halst.  846. 
Walts,  268 ;  Wilson  v.  Wilson,  1  H^t  [Aleala  fUmiahed  to  an  employer  and  hi* 


96;  Bradley  v.  Goodyear,  1  Day,  104,  servants,  from  day  to  day,  a 
106 ;  Terrill  i>.  Beec;her,  9  Conn,  814, 848,  tubjeot  of  book-oiiarge.  Tre; 
849 ;  and  tlie  entry  inust  have  been  made    wards,  7  Cuah.  414^      The  amount,  ij 


for  the  purpose  of  charging  the  debtor  Mimachiuttit  and  Itaiiu,  ia  restricled  to 
with  the  debt;  a  mere  memorandum,  fbr  forty  shiUinga.  Dunn  v.  Whitney,  1 
any  other  purpose  not  being  sufficient.  Pairf  9;  Buma  b.  Fay,  14  Pick.  8; 
Thus,  an  inroiue-book,  and  the  memonui-  Union  Bank  n.  Enapp,  S  Pick.  109.  [Sat 
dume  in  the  margin  of  a  blank  check-liook,  is  the  rule  changed  because  an  auditor,  at 
abowing  the  date  and  teoor  of  tlie  checks  the  hearing  before  him,  examined  ,  tha 
drawn  and  cut  front  the  book,  have  been  book  a*  a  voucher  for  ■  greater  aum. 
ngecled.  Cooper  d.  Morrell,  4  Yatea,  Turner  v.  Twing,  9  Cnsb.  512,]  While 
841 ;  Wilson  i>.'  Goodin,  Wright,  Rep.  219.  in  North  Camlina  it  is  extended  to  any 
Bat  the  time-book  of  a  day -laborer,  tliouah  article  or  articles,  the  amount  whereof 
kept  in  a  tabular  form,  is  admissible ;  the  shall  not  exceed  the  aum  of  tixty  doUan. 
entries  being  made  (or  tlie  apparent  pur-  Stat.  18S7,  chap.  16,  £^  1,  6.  [In  A^iaa 
pose  of  charging  the  person  tor  whom  the  Jtrtei/  they  are  inadmisaible  to  prove 
work  was  done.  Mathes  v.  RobinaoQ,  8  money  paid  or  money  lent.  Inslee  d. 
Met  289,  [In  an  action  by  a  laborer  rrall,  3  Zabr.  46T.]  But  they  hare  been 
againnt  liia  employer,  the  time-hook  of  the  refused  admisaion  to  prove  the  tact  of  ad- 
employer,  kept  in  a  tabular  form,  in  wliich  rertising  in  a  newspuier;  Richards  u. 
the  dayi  the  plaintiff  worked  are  set  Howard,  2  Nott  &  McC,  474  ;  Thomsa  e. 
down,  is  not  adnussible  in  evidence  with  Dyott,  1  Kott  &  McC.  IBG  :  of  a  charge  of 
the  defendant's  aupplelory  oath,  to  show  dockage  of  a  vessel;  Wilmer  v.  Isiael,  I 
that  the  plaiatiff  did  not  work  on  certain  Browue,  '257 :  commissioDs  on  the  sale  of 
days ;  it  t>eing  a  book  of  credita  and  not  a  vessel ;  Winaor  v.  Dilloway,  f  Met.  221  - 
of  charges,  and  it  not  being  competent  to  [an  item  in  an  account  "  seven  gt>ld 
ahuw  tliat  the  pkuntiff  did  not  work  OQ  watchea,  9808;"  Bustin  v.  Rogers,  11 
certain  dayi  by  the  defendant's  omission  Cuah.  846 ;  to  whom  credit  wai  ariginallj 
to  give  cradit  for  work  on  those  days,  given,  delivery  being  admitted;  Keith  u, 
MoiM  V.  Potter,  4  Gray,  292.]  If  the  Kibbe,  10  Cuah,  86 ;  the  consideration  of 
book  oontains  marks,  or  there  be  other  a  promissory  note ;  Rindge  v.  Breck,  10 
evidence  ahowing  that  the  items  have  Cuah.  4S ;  see  also  Earle  u.  Sawder,  A 
been  Oansferred  to  a  journal  or  ledger,  Cuah.  142:  three  months'  service  m  ooa 
these  books  also  moat  be  produced.  Prince  item;  Heoahaw  v.  Davis,  6  Cush.  146: 
n  Swett.  2  Haaa.  609.    The  entries,  also,  money  loat  by  an   agent's   negiigenoe  i 
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low,  frero  not  in  accordftiice  vith  the  principleB  of  the  common 
law,  yet,it  is  in  conformity  with  those  of  other  systems  of  jurispru- 
dence. In  the  administration  of  the  Roman  law,  the  production 
of  a  merchant's  or  tradesman's  book  of  accounts,  regularly  uid 
fairly  kept  in  the  usnal  manner,  baa  been  deemed  presumptive  evi- 
dence (temiplma  probaiio  ^"i  of  the  justice  of  his  claim :  and,  in 


Chaw  r.  Spenrer,  1  WlUIonu,  412 :  arti- 
dei  tempoiaillT  borrowed ;  Scott  t>.  Brig- 
hun,  lb.  Ml :  bnllding  •  ftnce ;  Tovle  ti. 
BlAke,  87  Maine,  — 


lateral  to  the  ia«ue  of  debt  and  credit    coUaCeral   feet.      Mifflin   v.   Binghani, 


between  the  pnrtieB ;  Batchelder        _  . 
bom,  2  Foster,  S26:]  labor  of  lerraDta 


tion,  to  bo  ausceptible  of  this  kind  of 
I«oof,  rnnat  have  been  direcdy  between 
the  original  debtor  and  the  creditor ;  the 
book  not  being  admissible  to  establuh  a 


D»U.  27aj_pet  McKean,   C.  J. ;   Kerr  v. 
Love,   1  Wash.  172;   Dew  v.  Darby,  * 


Wright  1^.  Sharp,  1  Browne,  344  :  goods  Nott  S.  McC.  48Q;  Poultcney  e.  Raw,  1 

delrrered  to  a  third  penon ;  Kerr  n.  Love,  Ball.  288.    Though  books,  such  as  have 

lWaah.172;  Tenbrook  u.  Johmon,  Coie,  been  descriljed.  are  admitted  to  be  given 

286  ;     Townle^   tr.    Woollej,    Id.    877  :  in  evideoce,  wiih  the  supptetory  oath  of 

[Webster  f.  Clark,  10  Foster,  24S  ;]  or  to  the  party,  yet  his  testimony  Is  still  to  be 

tbe  party,  if  under  a  prerious  contract  for  weighed  by  the  jury,  like  that  of  any 

their  delirei7  at  iliSbrent  periods ;  Lone:^  other  witness  in  the  cause,  and  his  reputa- 

gan  D.  Whit^ead,  10  Watts,  24S  ;  general  tion  fbr  truth  is  equally  open  to  be  quea. 

damages,  or  value:  Swing  u.  Sparks.  2  tioned.    Kitchen  o.  Tyson,  2  Murph,  814, 

HalsL  69;   TerriU  v.  Beeclier,  9   Conn.  Elder  v.  Warfield,  T  Har.  &  Johns.  891. 

848.849;  settlement  of  accounts ;  Presto.  In  some  states,  the  bookg  thus  admitted 

Heicereau,  4  Hslat.  2Q8 :  money  p^d  and  are  only  those  of  shopkeepers,  mechanics, 

not   applied    to    the   purpose    directed  ;  and  tradesmen ;  thoee  of  other  peraoi.s, 

Bradley  v.  Ooodyear,  1  Day,  104:  a  spe-  such  as  planters,  scriveners,  schoolmasters. 

dal  agreement;  Pritchard  t>.  McOwen,  1  &c.,  being  rejected.     Geter  v.  Martin,  2 

NoU  &,  MoC.  131,  note ;  Dnnn  d.  Whit-  Bay,  178 ;   Pelzer  v.  Cranston,  2  McC. 

ney,  1  Fairf.  9;  Green  b.  Pratt,  II  Conn.  828;  Bnyd  u.  Ladson,  4  McC.  76.    The 

306:  or  a  delivery  of  goods  under  snch  sabjectof  the  admission  of  the  party's  own 

agreement ;  NickJe  v.  Baldwin,  4  Watta  entries,  with  his  suppletory  oath,  in  the 

ft  Serg.  290 :  an  article  omitted  by  mis-  several  American  slates,  is  ''e>7  elabor- 

take  in  a  prior  settlement;  Puodetsoti  o.  aiely  and  Mly  treated  in  Mr.  Wallace's 

Shaw,  Kirby,  IGO :  the  nse  and  occupatioD  note  to  the  American  edition  of  Smidi'a 

of  real  estate,  and   the  Uke ;   Beach  v.  Leading  Cases,  vol.  1,  p.  142,     [W1ier«  a 

Hills,  5  Conn.  493.     See  also  Newton  v.  party's  books  are  admitted,  their  credit 

logins,  2  Venn.  886 ;  Dunn  v.  Whitney,  cannot  be  impeached  by  proof  of  the  bad 

1  Fairf.  B.    But  after  the  order  to  deliver  moral  character  of  the  party.    Tomlinson 

goods  to  a  third  person  is  proved  by  com-  v.  Bont,  SO  Barb.  42.]     [  *  It  leems  to  be 

peteDt  evidence  mi'uncfii,  the  delivery  itself  settled  that  if  the  i«r1y  rely  upon  the 

may  be  proved  by  the  books  and  suj^e-  credits  !n  his  adversary's  book,  he  must 

tory  path  of  the  plaintiff)   in  any  case  take  sach  admission  it)  connection  with 

where  snch  deliveij  lo  the  defendant  in  cotmter  debits.     Biglow  v.   Sanders,  22 

E-son  might  be  so  proved.    Mitchell  v.  Barb.  N,  Y.  147.    But  according  to  the 

Iknap,  10  Shepl.  476.     The  charoe*,  English  practice  he  is  not  precluded  ftom 

moreover,  must  be  specific  and  porticuur;  Ulrodncing    evidence    to    impeach    the 

>  general  charge  for  proftssiou^  services,  items  upon  the  debtor  side  of  the  account, 

or  for  work  and  labor  by  a  mechanic,  while  he  clumi  the  benefit  of  tiioae  upon 

without  any  specification  but  that  of  time,  the  credit  side.    Bose  c.  Savory,  2  Bmg. 

cannot  be  supported  by  this  kind  of  evi-  h.'  o.  14G.    See  also  Moorehouse  v.  New- 

dence.    Lynch  v.  Petrle,  1  Nott  A  McC.  ton,  S  De  G.  &  Sm.  807,] 
180;  Hnghes  c  Hampton,  3  Const  Bep.         '  This  degree  of  proof  is  thus  defined 

470.    And  regularly  the  prices  ought  to  by  Mascardus;    "Non   est  ignorandum, 

be  specified ;  in  which  case  the  entry  it  probationem  semiplenam  eam   esse,  pel 

praiS  fadt  evidence  of  the  value.    Haga-  quam  rei  gesM  fi£a  aiiqva  fit  judici ;  noa 

HMO  e.  CaN,  1  South.  870;  Dncoign  v.  tamen  tanU  nt  jure  debeat  in  ^winnclan 

SchKppel,  1  TcAles,  887.    Bat  whatever  da  senlenlia  eam  tequi."    ^  Frob.  vol.  1   . 

be  Ibe  natne  of  Ibe  snlgect,  Oi*  tiansao-  Quart.  11,  n.  1, 4 
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such  cases,  the  suppletory  oath  of  the  party  (Jwamentwm  supple- 
tiwm)  was  admitted  to  make  up  the  plena  probatio  necessary  to  a 
decree  ia  his  favor.^  By  the  law  of  France,  too,  the  hooks  of  mer 
chants  and  tradesmen,  regularly  kept  and  written  irom  day  to  day, 
without  any  blank,  when  the  tradesman  has  the  reputation  of 
probity,  constitute  a  semi-proof,  aad  with  his  suppletory  oath  are 
received  as  full  proof  to  establish  his  demand.^  The  same  doctrine 
is  familiar  in  the  law  of  Scotlavd,  by  which  the  books  of  merchants 
and  others,  kept  with  a  certain  reasonable  degree  of  regularity, 
satisfactory  to  the  court,  may  be  received  in  evidence,  the  party 
being  allowed  to  give  his  own  oath  "  in  supplement "  of  such  imper- 
fect proof.  It  seems,  however,  that  a  course  of  dealing,  or  other 
"pregnant  circumstances,"  must  in  general  be  Orst  shown  by  evi- 
dence aliimde,  before  the  proof  can  be  regarded  as  amounting  to 
the  degree  of  temiplena  probatio,  to  be  rendered  complete  by  the 
oath  of  the  party,^ 

§  120.  Retiuning  now  to  the  admission  of  eutries  made  by  clerks 
and  third  persons,  it  may  be  remarked  that  in  most,  if  not  aU  the 
reported  cases,  the  clerk  or  person  who  made  the  entries  was  dead; 
and  the  entries  were  received  upon  proof  of  his  handwriting.  But 
it  is  conceived  that  the  f^t  of  his  death  is  not  material  to  the 
admissibility  of  this  kind  of  evidence.    There  are  two  classes  of 

1  "Jiii«meiitam(aiippleliTinn}defertar  cionim  ordo  et  luiu  eTertitu.  Neqnt 
nUcimque  actor  babet  pro  ae  —  aiiquat  enim  omnes  praaenti  pecunia  meroea  aibi 
conjecturaa,  per  quia  judex  indncatur  id  compuant,  Deque  ciqunoe  rei  T«iiditi(Mii 
iiupicionem  vel  ad  opinaadnm  pro  p«rte  tettea  adhiberi,  qui  pralia  mendam  iiot«- 
Bctoru."  MsMardnk.  De  Frab.  toL.  8,  rmt,  aut  «Tpedit,  aut  congraom  est.  No 
Concl.  1230,  D,  17.  The  ciTiliana,  how-  iniquum  videbitnr  illud  atatDtmn,  qno  do- 
ever  the/  maj  differ  aa  to  the  degree  of  mesticia  talibus  inatruinentiB  additnr  Odea, 
credit  to  be  given  to  bnoka  of  acooont,  modo  *liqiiibUB  sdminicnlia  jureutnr. 
concur  in  opinion  that  they  are  entitled  to  See  nlao  Hertiua,  De  CoUidone  Leguin, 
conaideratioa  at  the  diacredan  of  the  §  4,  n.  S3;  Stiykiua,  torn,  7,  De  Semi- 
judge.  They  furnish,  at  leait,  the  conjee-  plena  Probat.  Di«p.  1,  cw.  4,  9  5;  Mono- 
lunz  mentioned  by  Mascardua ;  aod  tlieir  chiiu,  De  Presump.  lib.  S.neaump.  67,  n. 
Kdmiaaion  in  evidence,  with  the  supple-  20,  and  lib.  3,  Presump.  6S,  n.  12. 
tory  oalh  of  the  party,  ia  thus  defended  by  *  1  Pothier  on  Obi.,  Part  ir.  ch.  1,  ut. 
Paul  Voet,  De  StatntiB,  g  6,  cap.  2,  n.  9.  2,  §4.  By  the  Code  Napoleon,  metchant'a 
"  An  nt  credatur  libria  rationem,  aeu  rcf^  books  are  required  to  be  kept  in  a  particit- 
iltiria  u(j  loquuntur,  mercatoram  et  artiQ-  lar  manner  therein  prescribed,  and  none 
cam,  licet  probationibuB  toatium  non  ja-  others  are  admitted  in  evidence.  Code  d« 
veatur?  Reepoadeo,  qutunTia  esemplo  Comiaerce,  Liv.  1,  dC  2.  art.  6-12. 
pemidosum  ease  rideatur,  quemque  sibi  *  T^t  on  Evidence,  p.  27S-2TT.  Thia 
ptivata  tealalione.  sive  adnotaliane  &-  degree  of  proof  ia  there  defined  aa  "  not 
cere  debitorem.  Quia  tameo  hsc  eat  mer-  merely  a  suapidon,  —  but  such  e-'idence 
catonun  cura  et  opera,  ul  debid  et  credili  aa  prodncee  a  reasonable  belief,  though  not 
rstionea  diligenter  conflciant.  Edam  in  complete  evidence."  See  also  Glaaafbid 
eorum  tbro  et  caosis,  ez  Bquo  et  bono  est  on  Evid.  p.  660  j  Bell'a  Digest  of  Lawa  ol 
judlcandum.  Inauper  non  admiaao  aliquo  Scotland,  i^.  87B,  BBS. 
litlum  accelerandarum  remedlo,  oommet^ 
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admissible  entrieB,  betveen  which  Aere  is  a  clear  distinction,  in 
r^ard  to  the  prindple  on  which  thej  are  received  \a  evidence. 
The  one  class  consists  of  entries  made  f^ainst  the  interest  of  the 
party  making  them ;  and  these  derive  their  admissibility  from  this 
eircumstance  alone.  It  is,  therefore,  not  material  when  they  were 
made.  The  testimony  of  the  party  who  made  them  would  be  the 
best  evidence  of  the  foct ;  but,  if  he  is  dead,  the  entry  of  the  fact 
made  by  him  in  the  ordinary  course  of  his  business,  and  against 
his  interest,  is  received  as  secondary  evidence  in  a  controversy 
between  diird  persons.^  The  other  class  of  entries  consists  of 
those  which  constitute  parts  of  a  chain  or  combination  of  transac- 
tions between  the  parties,  the  proof  of  one  raising  a  presumption 
that  anotlier  has  taken  place.  Here,  the  value  of  the  entry,  as 
evidence,  lies  in  this,  that  it  was  eontemporaneous  with  the  principal 
foA  done,  forming  a  link  iu  the  chain  of  events,  and  being  part  of 
the  ret  gesUx.  It  is  not  merely  the  declaration  of  the  party,  but  it 
is  a  verbal  contemporaneous  act,  belon^g,  not  necessarily,  in- 
deed, but  ordinarily  and  naturally  to  the  principal  thing.  It  is  on 
this  ground,  that  this  latter  class  of  entries  is  admitted;  and 
therefore  it  can  make  no  difi^rence,  as  to  their  admissibility, 
vhether  the  party  who  made  them  be  living  or  dead,  nor  whether 
be  was,  or  was  not,  interested  in  making  them ;  his  interest  going 
only  to  affect  the  credibility  or  weight  of  the  evidence  when 
received.^ 

§  121.  The  evidence  of  indebtment,  afforded  by  the  indortemmt 
of  the  payment  of  .interest,  or  a  partial  payment  of  the  principal, 
on  the  back  of  a  bond  or  other  securi^,  seems  to  &11  within  the 
principle  we  are  now  considering,  more  naturally  than  any  other ; 
though  it  is  generally  classed  with  entries  made  agunst  the 
interest  of  the  party.  The  main  fact  to  be  proved  in  the  cases, 
-where  this  evidence  has  been  admitted^  was  the  continued  exis- 

I  Wairen  v.  OreeiiTiUa,  3  Str.  112B ;  Blnn.  151 ;  Shemnui  v.  Croali7,  11  Johns. 

ftCddlelon  v.  Melton,  10  B.  A  C.  817;  70;  Holladaj  ii.  Linlepage,  2  Manf.  818; 

Tbomtwon  v.  Surent,  2  Nott  &  McC.  Fmther  e.  Johnion,  8  H.  &  J.  4B7 ;  Sher- 

49S ;  Cba«e  v.  Smith,  6  Venn.  bfA ;  Spi-  man  v.  Akins,  4  Pick.  288 ;  CbttdII  v.  1^- 

on  ■■.  Morrii,  B  Bing.  687  \  Alston  r.  Taj-  ler,  2  H.  &  G.  54 ;  Jftnies  v.  Whurton,  8 

lor,  I  Hayw.  881,  EM.  McLean,  492.    In  several  caiea,  hoirever, 

*  THis  distinction  ww  taLken  and  clear-  letters  and  receipts  of  third  persons  living, 

It  enKiunded  bj  Mr.  Juatice  Parke  in  and  within   the  reach  of  -process,  have 

Doe  d.  PaCteahall  v.  Tnrford,  S  B.  &  Ad.  been  rejected.    Longenecker  d.  Uvde,  6 

890;  cited  and  approved  in  Poole  D.  D<ca«,  BimLl;  SpargoD.Brown,  9  B.  &  C.986; 

1  BiDg.  X.  o.  eU;  [Stapvlton  o.  Clough,  Warner  v. Price,  8  Wend.  S97 ;  Cutboah 

22  Eds.  L«»  &  Eq.  R.  215.]     See  alKi  ni-  n.  Gilbert,  4  8.  &  B.  551 ;  [BsTnotda  v. 

•*\   116,   llSi   Clnggage  n.  Swan,  4  Uanulng,  16Met.610.] 
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taicc  of  the  debt,  Dotwithstanding  the  lapse  of  time  since  its 
creation  was*  such  aa  either  to  raise  the  presomption  of  payment, 
or  to  bruig  the  case  witlim  the  operation  of  the  statute  of  limita- 
tions. Thia  fact  waa  sought  to  be  proved  by  the  ackno^let^ment 
of  tho  debt  by  the  dobtuv  himself;  and  this  acknowledgment  was 
proved,  by  his  having  actually  paid  part  of  the  money  due.  It  is 
the  usual,  ordinary,  and  well-known  course  of  boeinese,  that  par- 
tial payments  are  forthwith  indorsed  on  the  back  of  the  security, 
the  indorsement  thus  becoming  part  of  the  re*  gegtce.  Wherever, 
therefore,  an  indorsement  is  shown  to  have  been  made  at  tho  time 
it  bpars  date  (which  will  he  inferred  from  its  face,  in  the  absence 
of  opposing  cironmstances),*  the  presumption  naturally  arising  is, 
that  the  money  mentioned  in  it  was  paid  at  that  time.  If  the 
date  is  at  a  period  after  the  demand  became  stale,  or  affected  by 
the  statnte  of  limitations,  the  interest  of  the  creditor  to  fabricate 
it  would  be  so  strong,  as  to  countervail  the  presumption  of  pay- 
ment, and  require  the  aid  of  some  other  proof;  and  the  case 
Tould  be  tlie  same,  if  the  indorsement  bore  a  date  within  that 
peiiod,  the  instrument  itself  being  otherwise  subject  to  the  bar 
arising  from  lapse  of  time.*  Hence  tiie  inquiiy,  which  is  usually 
made  in  such  cases,  namely,  whether  the  indorsement,  whflti 
made,  was  against  the  interest  of  the  party  malring  it,  that  is,  of 
the  creditor ;  which,  in  other  language,  is  only  inquiring  whether 
it  was  made  while  his  remedy  was  not  yet  impured  by  lapse  of 
time.  The  time  when  the  indorsement  was  made  is  a  fact  to  be 
settled  by  ths  jury ;  and  to  this  end  the  writing  must  be  lud 
before  them.  If  ttiere  ia  no  evidence  to  the  contrary,  the 
presumption  is,  that  the  indorsement  was  made  at  the  time  it 
purports  to  bear  date ;  and  the  burden  of  proving  the  data  to  be 
felse  lies  en  the  other  party.'  K  the  indorsement  does  not  pur- 
port to  be  made  oontemporaneously  with  the  receipt  of  the  money, 
it  is  inadmissible,  as  part  of  the  re»  gettas. 

§  122.  This  doctrine  has  been  very  much  considered  in  the 
discussions  which  have  repeatedly  been  had  upon  tlie  caae  of 

1  Smith  B.  Bkttem,  1  H.  &  Kob.  Ml.  boom  b.  BUliagtou,  17  Johm.  182 ;  GibMii 

8«e  aUo  NIchob  v.  W«bb,  8  Wbu.  828 ;  t>.  Peeblei,  2  HcCord,  418. 
12  B.  &  B.  49,  ST ;  IS  B.  &B.89,  91.  •  Psr  TmimMn,  J.,  in  Smithv.BHtteiu, 

*  Turoer  s.  CAap,  9  Sb*.  827 ;  Boro  d.  1  U.  &  Rob.  S4S.    See  rIso  Hunt  v.  Hu- 

BiTUt,  2  Campb.   821;    OI711D  o.   Tb»  wy,  f>  B.  AAdolph.  903;  Baker  v.  MU- 

Bulk  of  EDgknd,  2  Tm.  88,  48.    See  ■!■  bum,  2  Meea.  &  W.  8&B  :  Bindur  v.  B^ 

-Tm... »._.__  .-a.-L  ««.D —  ^y_  4  jieei.   t  W    ^'"-   '--■ 

WMbm,  6  Binf.  it.  c 
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iSearU  t.  Borrn^jton.^  In  that  case,  the  bond  was  given  in  1697, 
and  was  not  sned  until  after  the  death  of  the  obligee,  upon  whose 
estate  administration  vas  granted  in  1723.  The  obligor  died  in 
'  1710 ;  the  obligee  probably  surrived  him,  but  it  did  not  appear 
hov  long.  To  lepel  the  presumption  of  payment, 'arising  &om 
lapse  of  time,  the  plaintiff  ofifered  in  evidence  two  indorsements, 
made  npon  the  bond  by  the  obligee  himself,  bearing  date  in  1699, 
and  in  1707,  and  purporting  that  the  interest  due  at  those  re- 
spective dates  had  been  then  pud  by  the  obligor.  And  it  appears 
that  other  evidence  was  also  odered,  showing  the  time  -when  the 
indorsements  were  actually  made.'  The  indorsements,  thus  prt>ved 
to  hare  been  made  at  the  times  when  they  purported  to  have  bee, 
made,  were,  upon  solemn  argument,  held  admissible  evidence,  boti 
by  the  jndges  in  the  Exchequer  Chamber  and  by  the  House  of 
Lords.  The  grounds  of  these  decisions  are  not  steted  in  any  of 
file  reports ;  but  it  may  be  presumed  tliat  the  reasoning  on  tlie 
aide  of  the  prevailing  party  was  approved, 'namely,  that  the  in* 
dorsement  being  nuide  at  the  time  it  purported  to  bear  date,  and 
being  according  to  the  usual  and  ordinary  course  of  business  in 
such  cases,  and  which  it  was  not  for  the  interest  of  the  obligee  at 
that  time  to  mab:e,  was  entitled  to  be  considered  by  the  jury ;  and 
that  from  it,  in  the  absence  of  opposing  proof,  the  fkct  of  actual 
payment  of  the  interest  might  be  inferred.  This  doctrine  has 
been  recc^nized  and  confirmed  by  subsequent  decisions.' 

1  There  were  two  ancceMiTa  acUont  m  the  ramlt  of  U»  own  resMrch.    See  1 

tax  the  wine  bond  between  thete  partie*.  Cromp.  &  Meei.  421.    So  It  wm  ande^ 

T}ieflntUraponediii2Btn.826,8Hod.  itood  to  be,  and  lo  stated,  bj  Lord  Hard- 

278,  and  2  Ld.    Barm.  1870 ;   and  wai  wioke,  in  2  Vei.  i&.    It  may  hare  conili- 

tried  before  Pratt,  C.  J.,  who  reftued  to  tntedthe  "  other  drcunwtantift]  evidence," 

admit  the  indonemen^  and  noniidled  the  mentioned  in  Hr.  Brown'i  report,  3  Bro. 

pluntlff;  but  on  a  motion  to  letthe  non-  F.  C.  £94;  which  he  liteiaUj  transcribed 

anit  aaide,  tlie  three  other  judges  were  of  from  the  case,  ai  drawn  ap  by  Messrs. 

qanion,  that  the  eridenoe  onght  to  have  Latwyche  and  Fazakeriey,  of  counsel  for 

been  keft  to  the  jni7,  the  iiidoraement  in  the  original  plaintiff,  for  arEument  in  the 

nich  caaes  being  according  to  ^m  naoal  Honae  of  Lords.    6ee  a  IbTfo  volume  of 

ODune  of  boslriesB,  and  perhiqM  in  this  original  printed  briefs,  marked  "  Caae*  in 

«1M  made  with  the  iMrity  of  the  obligor;  Parliament.  1T28  to  lT81,"p.  629,  in  the 

hat  (m  another  ground  the  motion  was  de-  Iaw  Library  of  Harrord  UnlreniCT,  In 

Died.     AAerwud*   mother    action   was  which  this  case  is  stated  mote   at  large 

broogfat,   which  waa    bried  belbn  Lord  than  in  any  book  of  Seporta.    By  Slat,  a 

Baynwnd,  C.  J.,  who  admitted  the  eri-  Geo.  IT.  &  14,  it  la  enacted,  that  no  in- 

dence  of  the  indoneiaent;  bnt  to  wUch  Auaement  of  ntrtlal  payment,  made  by  or 

Om  defendant  fted  a  InU  of  ezcepUons.  on  behalf  of  aa  creditor,  shall  be  denned 

TUa  judgment  waa  affirmed  on  error  in  snfflcient  proof  to  talce  the  case  ont  of  the 

flie  EscbMuw  Chamber,  and  a^n  In  the  statute  of  limitalion*.    The  same  enact- 

HoiHe  of  Lordi.    See  2  Stn.  827 ;  S  Bro.  ment  la  tbimd  In  the  laws  of  some  of  the 

F.  C.  608.    The  Ont  caw  U  moM  Adly  re-  United  Btatas. 
nwtad  in  8  Uod.  278.  ■  Boaworth    t>.  Colchett,  Dom.  Froo. 

■  Thit  bet  waa  Stated  brBafl«y,B.,  Mare,  1824;  PUL  ft  Am.  tm  Evid.  U8; 
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§  123.  Thus,  we  bare  aeen  that  there  teeefow  claaaea  cf  dedara- 
tifftu,  which,  though  usuallj  treated  under  the  head  of  hearsay, 
are  in  truth  original  evidence ;  the  first  class  consisting  of  cases 
where  the  fact,  that  the  declaration  was  made,  and  not  its  tnith 
or  faldty,  is  the  point  in  question ;  the  second,  including  expressions 
of  bodily  or  meutal  feelings,  where  the  ezisteace  or  uaturo  of  such 
feelings  is  the  subject  of  inquiry ;  the  third,  consisting  of  cases  of 
pedigree,  and  including  the  declarations  of  those  nearly  related  to 
the  party  whose  pedigree  is  in  question ;  and  the/ourtA,  embracing 
all  other  cases  where  the  declaration  ofllered  in  evidence  may  be 
regarded  as  part  of  the  res  gettce.  All  these  classes  are  iuTolTod 
ia  the  principle  of  the  last ;  and  have  been  separately  treated, 
merely  for  tlie  sake  of  greater  distinctness. 

§  124.  Subject  to  these  qualifications  and  seeming  exceptions, 
the  general  rule  of  law  n^ecU  aU  hearaay  rqaorta  of  transactious, 
whoi^er  verbal  or  written,  given  by  persons  not  produced  as  wit- 
nesses.^ The  principle  of  this  rule  is,  that  such  evidence  requires 
credit  to  be  given  to  a  statement,  made  by  a  person  who  is  not 
subjected  to  tiie  ordinary  tests,  enjoined  by  the  lav,  fbr  ascertain- 
ing the  correctness  and  completeness  of  his  testimony;  namely, 
that  oral  testimony  should  be  delivered  in  the  presence  of  the 
court  or  a  magistrate,  mider  the  moral  and  legal  sanctions  of  an 
oath,  and  where  the  moral  and  int^lectual  character,  the  motives 
and  deportment  of  tlie  witness  can  be  examined,  and  his  capacity 
and  opportunities  for  observatdon,  and  his  memory,  can  be  tested 
by  a  crosa-examinatioa.  Such  evidence,  moreover,  as  to  oral  deo> 
laratioRB,  is  very  liable  to  be  fallacious,  and  its  value  is,  therefore, 
greatly  lessened  by  the  probability  that  the  declaration  was  imper- 
fectly heard,  or  was  misunderBtood,  or  is  not  accurately  remem- 
bered, or  has  been  perverted.  It  is  also  to  be  observed,  that  the 
persons  communicating  such  evidence  are  not  exposed  to  the 
danger  of  a  prosecutiou  for  peijury,  in  which  sometliing  more 
than  the  testimony  of  one  witness  is  necessary,  in  order  to  a  con- 

Gleodow  V.   Atkin,  1   Cromp.   A   Mee*.  at  tbe  Ume  the  admitted  paTment  wh 

110 ;  Andenon  v.  Weaton,  6  Bing.  n.  o.  made.    Ha/et  v.  Mone,  8  Verm.  R.  810.1 
296;  2  Smith'a  Lesdine  Caiei,  197;  Ad-         '  "If,"  laji  Mr.  Justice  Bnller,  "thfl 

dnmg  o.  Seiuinger,  1  Watta  &  Serg,  248.  flnt  apeech  were  irlthoat  oath,   anotbo' 

[■But  the  admiuion  of  a  pajment  at  the  oath,  that  there  wat  such  speech,  makeail 

time  a  note  fell  due,  although  signed  by  no  more  than  a  hue  apeahing,  and  lo  of 

both  partieB  and  Indoiaed  upon  tLe  note  at  no  ralue  in  a  conrt  of  juatice."    Bull,  K 

a  period  witbin  the  atatnte  of  limitatioiM  F.  2M ;  [Luod  e.  TJ-ngtboTDu^,  9  Cuik 

will  not  hare  the  eMot  to  remove  the  bar,  86,  40  ] 
the  dha  being  tha  aame  ooty  ai  if  made 
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rietioD ;  for  where  the  declaration  or  statement  Id  sworn  to  have 
been  made  when  no  third  person  was  present,  or  by  a  person  who 
is  nnce  dead,  it  is  hardly  possible  to  pouish  the  witness,  even  if 
his  testimony  is  an  eutire  fabrication.^  To  these  reasons  may  be 
added  considerations  of  public  interest  and  convenience  for  rejects 
Ing  hearsay  evidence.  The  greatiy  increased  expense,  and  the 
vezatioD  which  the  adverse  party  most  incur,  in  order  to  rebut  or 
explain  it,  tiie  vast  consumption  of  public  time  tiiereby  occasioned, 
the  multiplication  of  collateral  issaea,  for  deoiaion  by  the  jury, 
and  the  danger  of  losing  si^t  of  the  main  question,  and  of  tlie 
justice  of  the  case,  if  this  sort  of  proof  were  admitted,  aie  consid- 
erations of  too  grave  a  character  to  be  overlooked  by  the  court  or 
the  legislature,  in  determining  the  question  of  changing  the  rule.' 

§  125.  The  rule  applies,  though  the  declaration  oSered  in  evi- 
dence was  made  upon  oath,  and  in  the  course  of  a  judicial  proceed- 
ing, if  the  litiga^ng  partiet  are  not  the  tame.  Thus,  the  deposition 
of  a  pauper,  as  to  the  place  of  his  settlement,  taken  ex  parte  before 
a  ma^strate,  was  rejected,  though  the  pauper  himself  had  since 
absconded,  and  was  not  to  be  found.^  The  rule  also  applies,  notp 
withstajiding  no  better  evidence  is  to  be  found,  and  though  it  is 
certaiu  that,  if  the  declaration  offered  is  rejected,  no  other  evi- 
dence can  possibly  be  obtained ;  as,  for  example,  if  it  purports  to 
oe  the  declaration  of  the  only  eye-witness  of  the  transaction,'  and 
he  is  since  dead.* 

§  126.  An  exertion  to  this  rule  has  been  contended  for  in  the 
admission  of  the  dedaratiota  of  a  decedted  atteating  vritneai  to  a 
deed  or  will,  in  disparagement  of  the  evidence  afforded  by  his 

iFtiiLAAni.oaETid.21T;lPhil.Er!d.  botherwiM;  eridence  on  the  reUtion  <rf 

206,  306.     See,  u  to  the  liabilin'  of  iroi^i  other*  being  sduiitted,  where  the  relator 

to  miscoQitmction,  the  remarki  of   Mr.  U  tlnce  dead,  &ad  vould,  if  lining,  hare 

Jnnice  FMter,  In  hit  Diicoarae  on  High  beat  a  competent  witnew.    And  if  the  t«. 

Traaam,  ch.  1,  S  7.    The  rale  exdudlnE  Utiou  hai  been  handed  down  to  the  wit- 

beuM7  ii  not  of  greU  andqultj.    One  or  neia  at  eeeond-hMid,  tuid  through  lever*! 

the  esniett  cue*  in  which  it  wu  adminU^  incceulTe  relabve,  each  only  staling  what 

tend,  wai  that  of  Sampeon  b.  Yardlev  he  received  fhim  an  intermediate  relator,  it 

and  Tothili,  2  Keb.  228,  pL  74,  19  Car.  2.  ia  etill  admiaaible,  if  the  oHifinal  and  in- 

*  Hima  Queen  r.  Hnibnm,  7  Cnnch,  tertnediate  relators  are  all  dead,  and  would 
M,  296,  per  Manball.  C.  J.  have  been  competent  witnegees  if  living. 

»  Rex  t>.  Nuneham  Courtney,  1  Eait,  Tail  on  Erid.  pp.  180,  481.    But  the  rea- 

S78;  Eex  v.  Fmrj  EWitone,  2  Ea«t,  64;  ion  for  recelTlng   heanay  evidence,   in 

Sei  a.  Eritwetl,  S  T.   R.  707-726,  per  case*  where,  a*  is  generally  tlie  case  in 

larA  Kenyon,  C.  J.,  and  Qroae,  J.,  whose  Scotland,  the  judge*  determine  apon  the 

OTunioDiareai>(rovedBndadoptMinMIma  &cti  in  dispute,  as  well  as  apoa  tne  law, 

Qoeen  v.  Hepburn,  7  Cranch,  296.  Is  stated  and  vindicated    by   Sir   Jame* 

•  Phil.&Am.oaETld.220,22l;lPba.  Mansfield,  In  the  Berkley  Peerage  case.  4 
Brid.  209,  210.    In   Scotland  the   rule  Campb.  416. 

IB" 
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ngnatore.  This  exception  has  been  asserted,  od  two  groundB; 
frtt,  that  OA  the  parfy,  offering  the  deed,  used  the  declaraticm  of 
the  vitneas,  eTidenced  bj  faia  signature,  to  prove  the  execntion, 
the  other  par^  might  well  be  permitted  to  ose  any  other  declara- 
tion of  the  same  witness,  to  disprove  it ;  —  and  team^ly,  that  saxAi 
declaration  was  in  the  nature  of  a  sabstitute  for  the  loes  of  tiie 
benefit  of  a  crosa-examinatioQ  of  the  attesting  witness ;  by  whidi, 
either  the  &ct  confessed  would  have  been  proved,  or  the  witness 
might  have  been  contradicted,  and  his  credit  impeaohed.  Botli 
tiiesa  grounds  were  faSj  considered  in  a  case  in  the  exchequer, 
and  were  overrnled  by  the  oonrt ;  the  first,  because  the  evidence 
of  the  handwriting,  in  the  attestation,  is  not  used  aa  a  declaration 
by  the  witness,  but  is  ofiered  merely  to  show  the  &ct  that  he  put 
bis  name  there,  in  the  manner  in  which  atteetations  are  usually 
placed  to  genuine  signatures ;  and  ttie  second,  chiefly  because  <k 
the  miecbiefs  which  would  eiuue,  if  tiie  general  rule  excluding 
hearsay  were  thus  broken  in  upon.  For  the  seonri^  of  solemn 
instruments  would  thereby  become  much  impaired,  and  the  rights 
of  parties  under  them  would  be  liable  to  be  affected  at  remote 
periods,  by  loose  declarations  of  the  attesting  witnesses,  which 
could  neither  be  explained  nor  contradicted  by  the  testimony  of 
the  witneases  themselves.  In  admitting  such  declarations,  too, 
there  would  be  no  reciprocity;  for  though  the  paHy  knpeaching 
the  iostrument  would  thereby  hare  an  equivalent  for  the  loss  of 
his  power  of  cross-ezamiDation  of  the  living  witness,  the  other 
party  would  have  nose  for  the  Iobb  of  his  power  of  re-exaoiinv 
tion.^ 

>  Btatait».Di7dKi,lHMi.4W.616. 
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CHAPTER  VL 

OP  lUIIEBB  or  PUBUO  AfiD  QENXBU  JSV 

[*il3T.  Owlflctllou  of  the  exceptlotikl  cam. 

128.  DUlIncdoD  between  paldio  tnd  geueial  IntereaL 

129.  Competent  tnowledee  Menu  IndiipenuUe  In  wllaew. 

180.  BepntBtkiD  iwtricMd  Ic 

181.  Not  admilled  «Aet  controveny  uiiea. 

182.  The  contioTeny  mnit  be  upon  the  ume  point. 
ISa.  It  will  DMke  no  diflbreniM  tbAttheconboveim'liu 
lU.  lU*  viU  not  eidade  wdenm  acta  dedailns  legMmu^. 

186.  WtiwH  need  not  itale  •nthor.    Dedantiona  lecalTktde,  If  peteon  not  Oum 

intei«Med. 
ISA.  Hu  being  in  dmilar  relstloD  do  objection. 
1B7.  Tbe  rule  does  not  extend  to  any  bnt  pnblLc  interatta. 
118.  Snlgect  further  UIuEtnted. 
1S9.  Documental?  evldeace  inlo-  oficv  i«  alao  adnuHible  nndra  llie  "■"''■'""t 

alieadf  listed. 
140.  Bapntatioa  la  alao  admltlad  agalnat  claim  at  puUio  ri^t] 

§  127.  Hatiho  thus  illuBtrated  the  nature  of  hearsay  end^ice, 
and  shown  the  reasoiiB  on  which  it  is  generally  excluded,  ve  are 
now  to  consider  the  ca»e»  in  whiA  ihU  rvie  ha»  been  rdaxed,  and 
hearsay  admitted.  The  exceptions,  tlius  allowed,  will  be  found 
to  embrace  most  of  the  points  of 'inconvenience,  resulting  from 
a  stem  and  uniTersal  application  of  the  rule,  and^  to  remove  the 
principal  objections  which  hare  been  urged  against  it.  These 
exceptions  may  be  oonvenientiy  divided  into  four  classes:  — 
^82,  those  relating  to  matters  of  public  and  general  intereat;  — 
teamdly,  those  relating  to  ancient  poesessionB ;  —  thirdiy,  declara- 
tions against  interest; — fourthly,  dying  declarations,  and  some 
others  of  a  miscellaneooe  nature ;  and  in  this  order  it  is  proposed 
to  consider  them.  It  is,  however,  to  be  observed,  that  these 
exceptions  are  allowed  only  on  the  gronnd  of  the  absence  of  better 
evidence,  and  from  the  nature  and  necessity  of  the  case. 

§  128.  And  firit,  as  to  matters  of  puhlie  and  general  interett. 
The  terms,  pvhlie  and  general,  are  sometimes  used  as  synony- 
mons.  meaning  merely  that  wMoh  concerns  a  multitude  of  per 
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Boua.^  But  in  r^ard  to  the  admissibility  of  hearsay  testimoDy, 
a  distiuctaoa  has  been  taken  between  Uiem;  the  term,  pvilic, 
being  strictly  applied  to  that  which  concems  all  the  citizens,  and 
every  member  of  the  State ;  and  the  term,  gmeral,  being  referred 
to  a  lesser,  though  still  a  lai^  portion  of  the  community. ,  In 
matters  of  public  interest,  all  persooB  muBt  be  presumed  con- 
versant, on  the  principle,  that  individuala  are  presumed  to  be 
converBant  in  their  own  affairs ;  and,  as  common  rights  are 
naturally  talked  of  in  the  community,  what  is  thus  dropjied  in 
conversation  may  be  presumed  to  be  true.*  It  is  the  prevailing 
ourrcut  of  assertion  tliat  is  resorted  to  as  evidence,  for  it  is  to 
this  that  every  member  of  the  community  is  supposed  to  be  privy, 
and  to  contribute  his  share.  Evidence  of  common  reputation  is, 
ttterefore,  received  in  regard  to  public  facts  (a  claim  of  highway, 
or  a  right  of  ferry,  for  example) ,  on  grooud  somewhat  similar  to 
that  on  which  public  documents,  not  judicial,  are  admitted, 
namely,  the  interest  which  all  have  in  their  truth,  and  the  con- 
sequent probability  that  they  are  true.*  In  these  matters,  in 
which  all  are  concerned,  reputation  &om  any  one  appears  to  be 
receivable ;  but  of  course  it  is  almost  worthless,  unless  it  comes 
from  persons  who  are  shown  to  have  some  means  of  knowledge, 
such  as,  in  the  case  of  a  highway,  by  living  in  the  neighborhood ; 
but  the  want  of  such  proof  of  their  connection  with  the  subject 
in  question  afilects  the  vahie  only,  and  not  the  admissibili^  of  the 
evidence.  On  the  contrary,  where  the  foot  in  conbvversy  is  one 
in  which  all  the  members  of  the  community  have  not  an  interest, 
but  those  only  who  lire  in  a  particular  district,  or  adventure  in 
a  particular  enterprise,  or  the  like,  hearsay  &om  persons  wholly 
unconnected  with  the  place  or  business  would  not  only  be  of  no 
value,  but  altogether  inadmissible.*  ^ 

I  Week*  V.  Spwke,  1  M.  4  8.  690,  per  Kom.  929,  per  Fute,  B.    By  the  Romw 

Bayley,  J.  L>w,  TepaUdoi)  or  commtHi  fcme  «eeau 

■  Horeirood  v.  Wood,  14  Eut,  929,  n.,  to  have  oeen  adralniUe  in  erideiice,  in  all 

per  Ld.  Kenjonj  Week*  v.  SpRrke,  1  M.  caaei ;   but  it  itm  not  genenUl;  deemed 

ib  S.  686,   per  Ld.  EUenborough ;    The  madeDt  proof,  and,  in  some  cues,  not 

Berklej  Peenwe  e$Me,  4  Cunpb.  416,  par  eren  temifii^   probatio,   uoleei   corrabo- 

Muufield,  C.  X.  ntsd  ;     nui    aliu    adminvxliM    adhtofliir. 

•  1  Stark.  Evid.  196 ;  Price  v.  CmreU,  6  Mucardiu,  De  Ptob.  vol.  1,  Concl.  171,  a. 
U.tW.284.  And  lee  NojM  c.  Wbite,  1;  Concl.  IBS,  n.  2;  ConcL  64T,  n.  140. 
19  Conn.  260.  Ii  wu  lield  nUSdent  ptata  pmbaiio,  wber- 

*  Craue  t>.  Burett,  1  Ciomp.  Meet,  ft  eTer,  frtMIi  the  utnre  (rf  tto  ctue,  bettsr 

not  tberefbre  be  eflected  bj  proof  cf  iL 
Dunbw  V.  Mnli7,  8  Giaf.  l^S-l 
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§  129.  ThuBy  in  an  action  of  trespdBB  juare  clautum  fiegU, 
where  the  derendaat  pleaded  in  bar  a  prescriptiTe  right  of  cuiudod 
in  the  lo«u*  m  quo,  and  the  plaintiff  replied,  prescribing  th«  right 
(tf  his  messnage  to  nse  the  same  ground  for  tillage  with  com, 
outil  the  harvest  vas  ended,  traversii^  the  defendant's  prescrip- 
tion: it  appearing  that  many  persons  beside  the  defendant  had 
a  right  of  common  there,  evidence  of  reputation,  as  to  the  plun- 
tilTs  right,  waa  held  adooissible,  provided  it  were  derived  from 
persons  conversant  with  the  neighborhood.'  But  where  the  ques- 
tion was,  whether  the  city  of  Chester  oncientl;  formed  part  of 
the  conn^  Palatine,  an  ancient  document,  purporting  to  be  a 
decree  of  coiain  law  officers  and  dignitaries  of  the  crown,  not 
having  authority  as  a  court,  was  held  inadmissible  evidence  on 
the  ground  of  reputation,  they  having,  irom  their  situations,  no 
peculiar  knowledge  of  the  fact.*  And,  on  the  other  hand,  where 
the  question  was,  whether  Nottingham  Castle  was  within  the 
hundred  of  Broxtowd,  certain  ancient  orders,  made  by  the  Justices 
at  the  quarter  sessions  for  the  county,  in  which  the  castle  was 
described  as  being  within  that  hundred,  were  held  admissible 
evidence  of  reputation;  the  justices,  though  not  proved  to  be 
residents  within  the  county  or  hundred,  being  presumed,  from 
the  nature  and  character  of  their  offices  alone,  to  have  sufficient 
aoqnaintanoe  with  the  subject  to  which  their  declarations  related.* 
Thus  it  ^>pear8  that  competent  knowledge  in  the  declarant  is, 
in  all  cases,  an  essential  prerequisite  to  the  admission  of  his 
testimoDy ;  and  that  though  all  the  citizens  aie  presumed  to  have 
that  knowledge,  in  some  degree,  where  the  matter  is  of  public 
concernment,  yet,  in  other  matters,  of  interest  to  many  persons, 
some  particular  evidence  of  Buch  knowledge  is  required. 

§  130.  It  is  to  be  observed,  that  the  exception  we  are  now  con- 

•Tldeiioe  wu  not  attainaUe ;  ubi  h  ammu  at  tlw  nilt)ect  In  the  ndghborhood  waa  a 

Miter  euddaUOmt,  proiolio  diffidlit  at,  Jbma  &ct  alio  relied  on  Id  the  Roman  law,  In 

platam  mJ^pnibatumemJiKtn;  ut  in  jmiba-  caaea  of  proof  by  common  &me.     "Qiuui- 

IwvM  _fiiiaiiomiM.    But  Haacardna  deem*  it  do  teatta  vult  probare  alEqnem  adriue, 

not  aufflcient,  in  caaca  of  pedigree  witiiin  non  Tidetnr  lumcere,  qnod  dicat  ille  scivit 

the  memorj  of  man,  which  he  lindta  to  quia  erat  ridniu ;   sed  debet  oddere,  In 

flftj.aii  yean,  nnlaai  aidad  b^  other  erl-  vidnia  hoc  ent  cogniCum  per  &.mam,  vel 

dence,  —  (me  ncatpi  mom  laffictni  publica  vox  alio  modo ;  et  ideb  late,  qiu  erat  viciniia, 

tl  fiam,  ltd  ima  earn  ^)ia  atbint  tnetataM  ^  potnit  id  idre."    J.  Menochioa,  De  Pne> 

■onnnatu)  sroiori  nat  (Mil  adDiinjcufa  wwntni  mmp.  torn.  2,  lib.  6,  Pnet.  24,  n.  IT,  p- 

aAAtfi.  'ifaaaid.DoFnib.ToLl.CoDd.  TT2. 

411,  n.  1,  %  6, 7.  ■  Rogen  d.  Wood,  2  Bam.  A  Ad.  246. 

1  Weeka  v.  6jwite,l>L  IS.  379,688,         ■  Dvie  of  Newcaitle  v.  Broitow«,  4 

par  I<e  Blanc,  J.    The  actual  diacmaion  Ban.  &  Ad.  2TS. 
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aideringis  admitted  on^  m  lA<  eate  i^  aneietd  rightt^asiHa  iwfect 
to  the  declaradoQS  of  periotu  tvppoted  to  he  dead.^  It  is  Tequired 
b;  the  nature  of  tiie  righta  in  question ;  their  origin  being  gen- 
erally antecedent  to  the  time  of  l^;al  memory,  and  incapable  of 
direct  proof  by  living  witnesBee,  botti  from  this  fact,  and  also  from 
the  ondefined  geneialitj  of  their  nature.  It  has  been  held,  that 
where  the  nature  of  the  oaae  admits  it,  a  foundation  for  the  recep- 
tion of  hearsay  evidence,  in  matters  of  public  and  general  interest, 
should  first  be  laid  by  proving  acts  of  enjoyment  within  the  period 
of  living  memory.'  But  this  doctrine  has  since  been  overruled ; 
and  it  is  now  held,  that  such  proof  is  not  an  ess^tial  condition 
of  the  reoeption  of  evidence  of  reputation,  but  is  only  material, 
as  it  affects  its  value  when  received.'  Where  tiie  nature  of  the 
subject  does  not  admit  of  proof  of  acts  of  enjoyment,  it  is  obvious 
that  proof  of  reputation  alone  is  sufficient.  So,  where  a  ri^t  or 
custom  is  established  by  documentary  evidence,  no  proof  is  necee- 
sary  of  any  particular  instance  of  its  exercise;  for,  if  it  were 
otiierwise,  and  no  Instance  were  to  happen  within  the  memory  of 
man,  the  right  or  costom  would  be  totally  destroyed.*  In  the 
case  of  a  private  right,  however,  where  proof  of  particular  instances 
of  its  exercise  has  first  been  given,  evidence  of  reputation  has 
sometimes  been  admitted  in  oonfirmation  of  the  actual  eiyoyment ; 
but  it  is  never  allowed  against  it* 

§  181.  Another  important  qualification  of  the  exception  we  have 
been  considering,  by  which  evidence  of  reputation  or  common 
fame  is  admitted,  is,  that  the  declaration  so  received  must  have 

*  WbltB  V.  IMe,  4  Had.  B.  214,  22fi. 
6m  Moiewood  v.  Wood,  14  Eut,  SSO,  n.. 


»  Per  Buller,  J.,  in  Morewood  v.  Wood,  8.  690,  per  Baylev,  J. ;  Hogera  v.  Alien,  1 

14  Eut,  SSO,  note;   per  Le  BUnc,  J.,  in  Campb.  SD9i  Bicharda  v.  Bauett,  10  B.  & 

Weeka  n.  Spiuiu,  1  H.  &  S.  668, 669.  C.  662,  Ses,  per  Litdedale,  J.    A  doctrin* 

*  CreMe  d.  Bonett,  1  Ciomp.  Mee*.  &  nemiij  almilar  U  held  by  the  dTiUana,  in 
Boac  91B,  980.  See  alao  aoc  Canon  r.  omh  of  udent  printe  righta.  Thni 
Lomax,  G  Eap.  90,  per  Ld.  EUanborongh ;  Maaoaidna,  after  atBtiiig,  iqioQ  the  aathor- 
Sleele  e.  PrickeU,  2  Suu-k.  4eS,  466,  per  i^  of  nuD^  jnriMa,  tbU  DoBimuK  in  oKti- 
Abbott,  C.  J.;  BatoliS' v.  Chapman,  4  gm»probanpeTjluniim,traiIitimal,  —  nduti 
Leon.  242,  at  explained  br  Oioee,  J.,  in  tijiaia  nt,  iane  domunfiium  Dmtit  Potto, 
Be^ie  ».  Parker,  6  T.  B.  82.  vd  aittrita,  gut  decaat,  jam  ninx   antum 

*  Beebev.  Faiker,6T.B.28,S2;  Doe  oRnt.  it  memo  »idil,gid  ndaril,  quern  Trfert, 
■>.  Siaton,  12  &a«L  Q? ;  Steele  *.  frickett,  #^,  nOieeqnentlj  qiuM«a  tUa  general 
2  Stark.  B.  4eS,  406.  A  tin^  act,  nndia-  ^t^oiitionintheiewoida;— Pnno/inuU 
tmbod,  baa  beui  held  lufflcient  evidence  prxKopaUtn  eonefutuiKat,  ut  mm  pncedat, 
ot  a  onatom,  tin  court  reAiaing  to  eet  airi  am  fime  anacumnt  alia  aiBitiiueiila, 
aaide  a  ver^t  flndiiw  a  cnatom  npon  aoAoa  praemlu  ponaumiit,  J-e.  Haecaid 
auoh  evidence  alone.  Boe  v.  Jeflhry,  2  H.  De  Prob.  toL  %  CoocL  647,  n.  1, 14. 
48. »;  Dgee.Mawni.&mia.«8. 
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been  matU  h^ort  anjf  eontrovertj/  arou,  touching  the  matter  to 
whiob  tb^  relate ;  or,  as  it  is  usually  ezpreesed,  anU  litem  motam. 
The  gronud  chi  irhich  such  eridanoe  is  admitted  at  all  is,  that  the 
dodaiations  "  are  the  natural  ^Eiisions  of  a  party  who  must  knov 
the  troth,  and  vho  speaks  upon  an  occasion  when  hia  mind  stands 
in  an  even  position,  without  aaj  temptation  to  exceed  or  fall 
short  of  the  truth."  ^  Snt  no  man  is  presTuoed  to  be  thus  indif- 
ferent in  regard  to  matters  in  actual  controreiiiy ;  for  when  the 
contest  has  begun,  people  generally  take  part  on  the  one  side  or 
the  other ;  their  minds  are  in  a  ferment ;  and  if  they  are  disposed 
to  speak  the  truth,  facts  are  seen  by  them  through  a  false  medium. 
To  avoid,  therefore,  the  mischief^  whidi  would  otherwise  result, 
all  «r  parte  declarations,  eren  though  made  upon  oath,  referring 
to  a  date  snbsequent  to  the  beginning  of  the  controTersy,  are 
rqected.'  This  rule  of  evidence  was  funiliar  in  the  Boman  law ; 
but  the  term  lit  mota  was  there  applied  strictly  to  iho  commence* 
ment  of  the  action,  and  was  not  referred  to  an  earlier  period  of 
t^  controversy.^  But  in  our  law  the  term  lit  is  taken  in  the 
dasaical  and  larger  sense  of  eonirovertg  ;  and  by  lit  vnota  is  imder^ 
stood  the  commencement  of  the  controversy,  and  not  the  com- 
mencement of  the  suit.*  The  commencement  of  the  controversy 
has  been  further  defined  by  Mr,  Baron  Alderson,  in  a  cose  of  pedi- 
gree, to  be  "  the  arising  of  that  state  of  facts,  on  which  the  claim 
is  founded,  without  any  thing  more."  '  [*  And  in  the  late  case  of 
Bvtler  V.  Mowitgarret,*  it  was  held,  that  s  controversy  in  a  family, 
though  not  at  that  moment  the  subject  of  a  snit,  constitutes  suffi- 
ciently a  U»  mota,  to  render  inadmissible  a  letter  written  on  that 
subject  by  one  member  of  the  family  and  addrrased  to  another.] 

§  182.  The  lit  mota,  in  the  sense  of  our  law,  carries  with  it  the 
fiirther  idea  of  a  wntrovert^  vpon  &e  tame  particular  tuhject  in 
Uttte.     For,  if  the  matter  under  discussion  at  the  time  of  trial 

1  Per  Ld.    EldoB,  In    Whllelocke   e.  Jntit,  Olouktom,  torn.  1,  ooL  668,  ad  Dig. 

Baker,  IS  Ye*.  614 ;   Bex  v.  Cotton,  S  lib.  It.  tit   8,  L    12.     Lii  mala  eaitttBr, 

Cunpb.  M4, 446,  per  Dampier,  J.  (ftnnn  •o&n  attar  tgeril.    CalT.  Lex.  Yarb. 

*  The  BerUev  Peerage  caM,  4  Campb.  Lis  Mota. 
401,  409,  412,  41S ;  Monkum  v.  Tbe  At-        •  Per  Haiufleld,  C.  J.,  Id  the  BerUej 

knney-Geaeral,  2  Bum.  &  Mr.  ItW,  IBl ;  Peerage  ewe,  i  Campb.  417 ;  Monkton  v 

Bicbudi  V.  Basaett,  10  B.  A  C.  667.  The  Attorney-General,  2  Bom.   &  Afy 

'  Lit  at,  «f  primttm  at  j'u>,  vti  m  jmS-  ISl. 

•mat;  oittqwaintiiidieiumBaiio-         *  Walker  d.  Cooiite*!  of  Beanchamp, 

a  m,  WM  St.    Ci^ac.  Opera  6  C.  &  F.  652,  661.     Bnt  tee  Beill;  - 


(w,€PiUroi>enui  ari,  wm  lit.    Ci^ac.  Upera  6  C.  &  F.  662,  661.     Bnt  tee  Beillv  e. 

Poath.  lom.  6,  oca.  ieS,B.  and  coL  162,D.  Pitz^ierald,  1  Dnu?  (It.),  B.  122,  mittn 

Ut  McAonla  at  ordinata  per  UbeUam,  el  mtiit-  thia  u  qnestloiied. 
JUmmh.  £etf  wn  Bt  Iu  eatleitala.    Corpna         *  [*7  Ho.  Ldi.  Cat.  6B8.] 
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was  not  in  coDtroveref  at  the  time  to  which  the  declarations 
ofTered  in  evidence  relate,  thej  are  adnussible,  notwithstanding 
a  controversy  did  then  exist  upon  Some  other  branch  of  the  same 
general  subject.  The  value  of  general  repntataon,  as  evidence 
of  the  true  state  of  .iacts,  depends  upon  its  being  the  concurrent 
belief  of  minds  unbiased,  and  in  a  situation  iavorable  to  a  knowl- 
edge of  the  truth ;  and  referring  to  a  period  when  this  fountain 
of  evidence  was  not  rendered  turbid  by  agitation.  Bat  the  dis- 
cuBsion  of  other  topics,  however  similar  in  their  general  nature, 
at  the  time  referred  to,  does  not  necessarily  lead  to  the  inference, 
that  the  particular  point  in  issue  was  also  controverted,*  and, 
therefore,  is  not  deemed  sufficient  to  exclude  the  sort  of  proof  we 
are  now  considering.  Thus,  where,  in  a  suit  between  a  copy- 
holder and  the  lord  of  the  manor,  the  point  in  controversy  was, 
whether  the  customary  fine,  payable  upon  the  renewal  of  a  life- 
lease,  was  to  be  assessed  by  the  jury  of  the  lord's  court,  or  by  the 
reasonable  discretion  of  the  lord  himself;  depositions  taken  for 
the  plaintiff,  in  an  ancient  suit  by  a  copyholder  against  a  former 
lord  of  the  manor,  where  the  coutroversy  was  upon  the  copy- 
holder's right  to  be  admitted  at  ail,  and  not  upon  the  terms  of 
admission,  in  which  depositions  the  customary  fine  was  mentioned 
as  to  be  assessed  by  the  lord  or  his  steward,  were  held  admissible 
evidence  of  what  was  then  understood  to  be  the  undisputed  cus- 
tom.* In  this  case,  it  was  observed  by  one  of  the  learned  judges, 
that  "the  distinction  had  been  correctly  taken,  that  where  the 
Ita  mota  was  on  the  very  point,  the  declarations  of  persons  would 
not  be  evidence ;  because  you  cannot  be  sure,  that  in  admitting 
the  depositions  of  witnesses,  selected  and  brought  forward  ou 
a  particular  side  of  the  question,  who  embark,  to  a  certain  degree, 
with  the  feelings  and  prejudices  belonging  to  that  particular  side, 
you  are  drawing  evidence  &om  perfectly  unpolluted  sources.  But 
where  the  point  in  controversy  is  foreign  to  that  which  was  before 
controverted,  there  never  has  beeu  a  lit  Jtwta,  and  consequently 
the  objection  does  not  apply." 

§  13S,  Declarations  made  alter  the  controversy  has  originatod, 
are  excluded,  even  though  proof  is  offered  that  the  existence  of 
the  controversy  was  not  known  to  Uie  declarant.  Phe  question 
of  liis  ignorance  or  knowledge  of  this  fact  is  one  which  the  courts 

1  I'reeiiuw  V.  FbUlipi,  4  If.  ft  B.  488,  497;  Elliott  v.  Finwl,  1  Patera,  B28,  SSI. 
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irill  Dot  try ;  puilf  because  of  the  danger  of  ao  erroneous  decision 
of  Hie  priacipol  fusb  by  the  juiy,  from  the  raising  of  too  many 
collateral  issnes,  thereby  introducing  great  confusion  into  the 
caoBe ;  and  partly  from  the  fruitlessnesa  of  the  inquiry,  it  being 
from  its  very  natare  impossible,  in  most  cases,  to  prove  that  the 
existence  of  the  controversy  was  not  known.  The  declarant,  in 
these  cases,  is  always  absent,  and  generally  dead.  The  light 
afibrded  by  his  declarations  is  at  best  extremely  feeble,  and  far 
from  being  certain ;  and  if  introduced,  with  the  proof  on  both 
sides,  in  r^^ard  to  his  knowledge  of  the  coatroversy,  it  would 
mduce  darkness  and  confosion,  perilling  the  decision  without  the 
probability  of  any  compensating  good  to  the  parties.  It  is  there- 
fore excluded,  as  more  likely  to  prove  ii^jurious  than  beneficial.^ 
[*  The  admissibility  of  the  declarations  of  members  of  the  i^ily 
terminates  with  the  commencement  of  the  controversy,  and  the 
question  is  not  affooted,  by  any  knowledge  or  ignorance  on  the 
part  of  the  declarant  of  the  existence  of  the  controversy ;  nor  by 
proof  that  such  proceedings  were  fraudulently  conmienced  with 
a  view  to  exclude  the  admis^liility  of  such  declaration.*  And  it 
is  here  said,  that  it  is  tiie  commencement  of  the  controversy,  and 
not  of  the  sitaation  from  which  it  springs,  that  is  to  be  r^^arded 
as  the  commencement  of  the  Ut  mota,  and  as  terminating  the 
admissibility  of  fomily  declarations.  But  a  declaration  made 
expressly  with  a  view  to  a  probable  fiitore  contest  is  admissible, 
quantum  vaieat ;  but  not  if  made  in  a  prior  cause  on  the  same 
sut)iect  matter,  but  to  this  effect  the  same  precise  point  now  in 
controversy  must  have  been  there  involved.*] 

§  1S4.  It  has  sometimes  been  laid  down,  as  an  exception  to  the 
rote  excluding  declarations  made  poit  lit&n  motam,  that  declara- 
tions  concerning  pedigree  will  not  be  invalidated  by  the  circum- 
fttance  that  tl-.3y  were  made  during  fiunily  discussions,  and  for  the 


Thia  diitinction.  ud  the  nuon*  of  it,  taiet,  lic   i 

were  recognized  In  the  Kaman  law ;  but  motun    test  .   

there  the  role  wis  to  admit  tbe  dedar'-  LoDginqnitaa  enim  loci  In  cauia  eft,  nt 

Btiona,  though  made  poil  Ulan  aotam,  if  onuili  BUfpido  abeue  videattir  qun  qui- 

tbey  were  made  at  a  place  «o  Terj  &r  re-  dem  auapido  adease  potest,  quindo  tesiia 

mote  from  the  sceoe  of  tbe  controTeri7,  de  anditii  post  litem  motam,  ibidem,  ubl 

aa  to  temore  all  tntiridon  that  the  dedar-  rei  agitur,  depoull."    Haicard.  De  Pi9- 

■nt  b*d  heard  of  ita  esiMence.     Thni  It  bat.  vol.  1,  p.  V>1  [429],  Ccmd.  410,  a.  6, 6. 
la  atkted  l^ifanvnbt;  — "Lrtnd  autem         '  ['Shedden  b.  Pauick,  2  Bw,  ft  Tr. 

qnod   diiiiDiu,   deben  tettai  deponere  170.    See  Jenldna  d.  Da-iea,  10  Qaeen'i 

■it»  Htem  motam,  dc  eM  loo^taidam,  m  Bench  Rep.,  a.  a.  814.] 
VOL  I.                                          U 
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porpoBe  of  prereuiting  futon  coatroreny ;  and  tbe  instance  giran, 
by  way  of  iUuBtratiou,  is  that  of  a  solemn  act  of  parents,  nnder 
their  hands,  dedaring  the  iegUunacy  of  a  child.  But  it  is  con- 
ceived, that  evidence  of  this  sort  is  admissible,  not  hj  w&j  of 
excepta<m  to  any  rule,  but  because  it  is,  in  its  own  nature,  original 
evidence ;  oonstitating  part  of  the  &ct  of  the  recognition  of  exist- 
ing relations  of  con8anguinit7  or  affinity;  and  Mling  naturally 
under  the  head  of  the  expression  of  existing  sentiments  and  aSeo- 
tiona,  or  of  declarationa  against  the  interest,  and  peculivly  -m&in 
the  knowledge  of  the  party  making  them,  or  of  verbal  acts,  part 
of  the  ret  gettae.^ 

§  136.  Where  evidence  of  reputation  is  admitted,  in  cases  of 
public  or  general  interest,  it  is  not  necessary  that  the  witness 
shoold  be  able  to  ^eeify  from  vKom  Aa  heard  the  deetaratumi.  For 
that,  in  much  the  greater  number  of  cases,  would  be  impossible ; 
as  the  names  of  persons  long  since  dead,  by  whom  declarationa 
upon  topics  of  coouuon  repute  have  at  some  time  or  other  been 
made,  are  mostly  foi^tton.'  And,  if  the  declarant  is  known,  and 
spears  to  have  stood  m  pari  eant  with  the  party  offering  his 
declarations  in  evidence,  so  that  he  could  not,  if  living,  have  been 
personally  examined  as  a  witness  to  the  fact  of  which  he  speaks, 
this  is  no  valid  otjeotion  to  the  admissibility  of  his  declarations. 
The  reason  is,  the  absence  of  importunity  and  motive  to  consnit 
his  interest,  at  the  time  of  speaking.  Whatever  secret  wish  or 
bias  he  may  have  had  in  the  matter,  there  was,  at  that  time,  no 
excited  interest  called  forth  in  his  breast,  or,  at  least,  no  means 
were  afforded  of  promoting,  nor  danger  incurred  of  injuring  any 
interest  of  his  own ;  nor  oould  any  such  be  the  necessary  result 
of  his  declarations.  Whereas,  on  a  trial,  in  itself  and  of  necessity 
directly  a^cting  his  interest,  there  is  a  double  objection  to  ad- 
mitting his  evidence,  in  the  coucurrence  both  of  the  temptation 
of  interest,  and  the  excitement  of  the  lit  mota? 

§  136.  Indeed  the  rejection  of  the  evidence  of  reputation,  m 

1  Smra,  M  109-108, 181 ;  Goodrlidit  v.  Onham,  B. ;  Deacle  t>.  Hncock,  18  Price, 

HoM, C<nrp.  691 ;  HonktOD  v.  Tba  Attor-  286,  287:  HlcboU  v.  Fuker,  14  But,  881, 

Der-0«Dena,  S  Bum.  « bh^.  U7,  leO,  161,  nota;   Harwood  v.  SImi,  TVlffbtw.  112; 

lUj  Sknay  «.  Wad«,  1  &>.  A  Cr.  888;  FiMmu  n.  PhUUpg,  4  U.  &  §.  486, 491, 

Tha  BerU^  Peenge  Gate,  4  Campb.  418,  dted  and  ^mrored  bj  Ljiidhant,  C.  B., 

par  Maotfleld,  C.  J.  in  Davlea  v.  Morgan,  1  0.  ft  J.,  698,  6H  j 
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cases  of  paUic  or  geueral  interest,  because  it  may  hare  come  &om 
personB  m  pari  «asu  irith  the  party  ofieriug  it,  would  be  ioconaifit- 
ent  -with  the  qualtficatioii  of  the  rule  vhich  has  already  been 
mentioned,  namely,  that  ttie  statement  tbns  admitted  must  appear 
to  hare  baen  made  by  persons  having  competent  knowledge  of  the 
subject.^  Without  snob  knowledge,  the  testimony  is  worthless. 
In  matters  of  pnblio  light,  all  persons  are  presumed  to  poBBOss 
that  degree  of  knowledge,  whicli  serres  to  give  some  weight  to 
their  declarations  respecting  them,  because  all  have  a  common 
interest.  But  in  sulgeotB  interesting  to  a  comparatively  small 
portion  of  Hie  conununity,  as  a  city  or  parish,  a  foondation  for 
admitting  evidence  of  reputation,  or  the  declarations  of  ancient 
and  deceased  persons,  must  first  be  lud,  by  showing  that,  from 
tlieir  situation,  they  probably  were  conversant  with  the  matter  of 
vhidi  they  were  speaking.' 

§  1S7.  The  probable  wont  of  eomp^eni  lamwledge  in  the  declarant 
is  the  reason  generally  assigned  for  rejecting  evidence  of  reputation 
or  common  fame,  in  matters  of  mere  prioate  right.  "  Eividence  of 
reputation,  upon  general  pointa,  is  receivable,"  said  Lord  Eeoyon, 
"  because,  all  mankind  being  interested  therein,  it  is  natural  to 
suppose  Uiat  the^  may  be  c(mversant  with  the  subjects,  and  that 
they  shonld  discourse  tt^tiier  about  them,  having  all  the  same 
means  of  information.  But  how  can  this  apply  to  private  titles, 
either  with  regard  to  particular  customs,  or  private  prescriptions  ? 
How  is  it  possible  for  strangers  te  know  any  thing  of  wiiat  con- 
cerns only  private  tides  ?  "  ^  The  case  of  prescriptive  rigbte  has 
sometimes  been  mentioned  as  an  exception;  but  it  is  believed 
that  where  evidence  of  reputation  has  been  admitted  in  such  cases, 
it  will  be  found  that  the  right  was  one  in  which  many  persons 
were  equally  interested.    The  weight  of  authority,  as  well  as  the 

1  S^pm,  1}  128,  129.  tm,  ptminl  pre  ma  eommmitatt  daontn. 

<  Weeka  >.  Biarke,  1 H.  &  8.  STB,  066,  Lbxt  knjumedi  tata  tint  de  uninrntate,  el 

$90  i   Doe  d.  Holesworth  r.  Sleenuu),  1  iepenant  taper  a/nfinOna  taa  ittavtrtiuait. 

New  Pr.  Cw.  170 ;  Morewood  v.  Wood,  1*  prodoW,  dummodum  pracipuum  ipti  amma- 

Kut,  32T,  note ;  Creue  v.  Boirett,  1  Cr.  AmivmKnfiaiif,  liiMnf  in/mnf  (nnnuiftni  ta 

-   M.  &  Roi.  920  i   Duke  of  NewcaiUe  v.  mivermm."    Uword.  D«  Probit  toL  4, 

Broilowe,  4  B.  *  Ad.  278 ;    Rogen  d.  pp.  B8B,  890,  Cond.  896.  n.  1,  2,  8,  IB. 

Wood,  2  B.  &  Ad.  246.    The  HoDum  law,  •  Morewood  v.  Wood,  14  Eut.  829, 

H  aCated  bj  Hucardiu,  agreei  with  the  note,  per  Ld.  Kenron ;  I  Stark,  End.  SO, 

doctrine  in  the  text    "  Confina  prebanlir  81 ;   Clothier  v.  Chapman,  14  Eait,  881, 

per  lettm.     Vtrum  tdai  vtHm,  Ute*  n  kae  note ;  B«ed  v.  Jacktoo,  1  Ewt,  661 ;  OdO 

Mottrwi,  gw'  vKim,  a  cimm  ibi  iMUml,  ran   v.   Morewood,  6  T.   R.  121,   128; 

c  aM^u  tJoaee*  guaan  aSm.    Si  Ula  mm  W«eka  v.  Sparke,  1 M.  ft  8.  679. 
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reason  of  the  rale,  seem  alike  to  forbid  the  admission  of  ttiis  kind 
of  evidence,  except  in  cases  of  a  public  or  quatt  public  nature.* 

§  138.  This  principle  may  serve  to  explain'  and  reconcile  vhat 
is  said  in  the  books  respecting  the  admiBsibili^  of  reptOation,  in 
regard  ia  particular  facU.  Upon  general  points,  as  we  have  seen, 
such  evidence  ia  receivable,  because  of  the  general  interest  which 
the  communitj  have  in  them ;  but  particular  facts  of  a  private 
nature,  not  being  notorious,  may  be  misrepresented  or  misundcr 
stood,  and  may  have  -been  connected  with  other  facts,  by  which,  if 
known,  their  effect  might  be  Umited  or  explained.  Reputation 
as  to  the  existence  of  such  particular  facts  is,  therefore,  rejected. 
But,  if  the  particular  &et  is  proved  aliwade,  evidence  of  general 
reputation  may  be  received  to  qualify  and  explain  it.  Thus,  in  a 
suit  for  tithes,  where  a  parochial  modus  of  sixpence  per  acre  was 
set  up,  it  was  conceded  that  evidence  of  reputation  of  the  payment 
of  that  sum  for  one  piece  of  land  would  not  be  admissible ;  hut  it 
was  held,  that  such  evidence  would  be  admissible  to  tiie  fact  that 
it  had  always  been  customary  to  pay  that  sum  for  all  the  lands  in 
the  parish.'  And  where  the  question  on  the  record  was  whether 
a  turnpike  was  within  the  limits  of  a  certain  town,  evidence  of 
general  reputation  was  admitted  to  show  that  the  bounds  of  the 
town  extended* as  far  as  a  certain  close;  hut  not  that  formerly 
there  were  houses,  where  none  then  stood ;  the  latter  being  a 

1  EDicott  t>.  Peari,  10  Fetsn,  412 ;  Lowei,  2  M.  A  S.  id*.  500,  where  th« 
Bichards  r.  BaawU,  10  B.  &  C.  6GT,  662,  qneitiaiiiTa*  m  to  the  general  usage  of  tU 
663,  per  litUedale,  J. ;  aytra,  \  180.  The  Uie  tenonU  of  a  manor,  the  defeniUnl 
following  are  caaei  of  a  qwm  public  no-  being  one,  to  cut  certwn  woods;  —  Br«tt 
ture;  though  thev  are  tun^ly,  but,  on  the  v.  Beales,  t  Hood.  &  Malk,  416,  irhicb 
foregoing  principlei,  erroneomlj,  cited  in  was  a  claim  of  ancient  tolU  belongiijt  to 
iiiTor  of  the  admiulbiiitr  of  eTJdence  of  the  Corporation  of  Cambrid^'e;  —  miita 
reputation  in  cates  of  mere  private  right  c.  Liile,  6  Madd.  Ch.  B.  :il4,  2-21,  2% 
Bp.  of  Meaib  i>.  Ld.  BelBeld,  Bull.  N.  P.  -where  evidence  of  reputation,  in  restwd 
29B,  where  the  question  wu,  who  pre-  to  a  parochial  tnodm,  was  held  admuwi 
■ented  the  former  Incumbent  of  a  parish ;  ble,  because  "  a  clnsi  or  district  of  per- 
a  &ct  intereeUng  to  all  the  parishionera ;  sons  wu  concerned;"  but  denied  in 
Price  f .  Littlewood,  8  Campb.  288,  where  regard  to  a  fana  modat,  because  none  but 
an  old  entrr  in  the  veatry-book,  by  the  the  occupant  of  the  tarra  was  concerned. 
cliurch-waideng,  showing  by  what  persons  In  Dsries  v.  Lewii,  2  Chitty,  H.  686,  the 
certain  parta  of  the  church  were  repttircd,  declarations  offered  in  evidence  were 
in  consideratjon  of  their  occupancy  of  clearly  admissible,  as  being  those  of  ten- 
pews,  was  admitted,  to  show  title  to  a  pew,  anta  in  pOBsession,  stating  noder  whom 
IQ  one  under  whom  the  plunCiff'  claimed ;  they  held.  See  tapra,  glOB. 
—  Bamei  ti.  Mawson,  1 M.  4  8.  77,  which  *  Harwood  b.  Sims,  Wightw.  112,  more 
was  a  question  of  boundary  between  two  ftilly  reported  and  expUdned  in  Moseley  e, 
large  districts  of  a  manor  caUed  the  Old  Daries,  11  Price,  162,  169-172 ;  ChatfleU 
and  New  Lands ;  —  Anscomb  t>.  Shore,  1  v.  Fryer,  1  Price,  268 ;  Wells  v.  Jeaos 
Taunt  261,  where  the  right  of  common  CoUege,  7  C.  *  P.  284;  LeMhM  v.  New- 
prescribed  fbr  was  claimed  by  all  the  in-  Itb,  4  I^ce,  3&fi. 
hsbi tints    of    Hampton  ;  —  Btackett    e. 
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particular  fact,  in  which  the  pablio  had  no  interest.^  So,  where, 
upon  an  information  against  the  BherifT  of  the  coimt7  of  Chester, 
for  not  executing  a  death-warrant,  the  question  was  whether  the 
riioriff  of  the  county  or  the  sherifib  of  the  city  were  to  execute 
sentence  of  death,  traditionary  evidence  that  tho  Bherifla  of  the 
county  had  always  been  exempted  from  the  performance  of  that 
duty  waa  rejected,  it  being  a  private  question  between  two  indi- 
viduals ;  tita  public  having  an  interest  only  that  execution  be 
done,  and  not  in  the  person  by  whom  it  was  performed.'  The 
question  of  the  admiaeibility  of  this  sort  of  evidence  seems,  there- 
fore, to  torn  upon  the  nature  of  the  reputed  fact,  whether  it  was 
interesting  to  one  party  only,  or  to  many.  If  it  were  of  a  public 
or  general  nature,  it  falls  within  the  exception  we  are  now  con- 
sidering, by  which  hearsay  evidence,  imder  the  restrictions  already 
mentioned,  is  admitted.  But  if  it  had  no  connection  with  the 
exercise  of  any  public  right,  nor  the  discharge  of  any  public  duty, 
nor  with  any  other  matter  of  general  interest,  it  falls  within  the 
general  rule,  by  which  hearsay  evidence  is  excluded.* 

§  139.  Hitherto  we  have  mentioned  oral  declarations,  as  the 
medium  of  provit^  traditionary  reputation  in  matters  of  public 
and  general  interest.  FAe^n-nunpfe,  however,  upon  which  these 
are  admitted,  i^liet  to  doeumerAary  and  all  other  kinds  of  proof 
denominated  heariay.  If  the  matter  ia  controversy  is  ancient,  and 
not  susceptible  of  better  evidence,  any  proof  in  the  nature  of  tradi- 
tionary declarations  is  receivable,  whether  it  be  oral  or  written ; 
subject  to  the  qualifications  we  have  stated.  Thus,  deeds,  leases, 
and  other  private  documents,  have  been  admitted,  as  declaratory 
of  the  public  matters  recited  iu  them.*    Maps,  also,  showing  the 

>  Ireland  o.  Powell,  Salop.  Spr.  Am.  8  T.  R.  709,  per  Groee,  J.    Wliere  parbc 

ISOS,  per  Chambre,  J. ;  Peake'i  Erid.  IS,  ular  knovledge  of  a  &ct  U  aougbt  to  be 

14  (Nanii'a  edit  p.  27).  [*  It  ii  na  aroimd  brought  home  to  a  pari;,  eridenc-e  of  tlie 

of  objectioD  to  the  admluibUlty  tn  such  geoerai  t«putation  and  belief  of  the  exitt 

erideuce,  that  tnattei*  of  private  intere»t  ence  of  that  &ct,  among  liie  neighbora,  ii 

are  also  iiiTolved  in  the  public  contn)-  admiuible  to  the  jurj,  u  tending  to  shoir 

vera}'.    Keg.  v.  Bedfoid,  4  Kl.  &  Bl.  586.  that  he  alio  had  knowledge  of  it,  aa  well 

8.  C.  29  Kng.  Law  and  Eq.  B.  89.1  ■■  thej.    Brander  v.  Ferridj,  16  Louiai- 

■  Hex  V.  Antitibiii,  2  Ad.  &  £1.  788,  ana,  R.  29fl. 

7M.  *  Curzon  tr.  Lomax,  5  Eip.  60;  Brett 

■  Whits  t>.  LUle,  <  Hadd.  Ch.  B.  214,  t>.  Bealei,  I  M.  £  M.  416 ;  Claxton  e. 
SS4,  226 ;  Bp.  of  Mealh  o.  Ld.  Belfleld,  1  Dara,  10  B.  ft  C.  17  ;  Clarkaon  v.  Wood- 
Wlli.  216;  Boll.  N.  F.  296;  Weelu  v.  bouse,  6  T.  R.  412,  n. ;  8  Doug.  169, 
Spvle,  1  M.  &  S.  QT9 ;  Wlthnell  !>.  Gai^  a.  o. ;  Bamea  v.  Mawion,  1  H.  £  S.  77, 
tham,  1  Eep.  822 ;  Doe  v.  ThomaB,  14  78 ;  Coomb*  u.  Coetlier,  ]  H.  £  M.  898  j 
£ut,g28j  Phil,  ft  Am.  ou  Erld.  258;  1  Beebe  n.  Parker,  6  T.  R.  26;  Freeman*, 
tltark.  Erid.  84,  S5 ;  OuUam  t>.  More-  Phillipi,  4  H.  ft  S.  486 ;  Create  v.  Bai> 
wood.  6  T.  R.  121, 128 :  Rex  v.  Erliwetl,  rett,  1  Cr.  Meet,  ft  'Rot.  928 ;  Denn  *. 
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boDudaries  of  towns  and  parishes,  are  admissible,  if  it  appear  that 
they  have  been  made  hj  persons  having  adequate  knowle^;e.^ 
Yerdicts,  also,  axa  receivable  evidence  of  reputation,  in  questions 
of  public  or  general  internet.*  Thus,  for  example,  where  a  pnbho 
right  of  way  was  in  qu(iBtiou,  the  plaintiff  was  allowed  to  show  a 
verdict  rendered  in  bis  own  favor,  against  a  defendant  in  another 
suit,  in  which  the  same  right  of  way  was  in  issue ;  but  Lord 
Eenyon  obserred,  that  such  evidence  was,  perhaps,  not  entitled 
to  much  weight,  and  certainly  was  not  conclusive.  The  circum- 
stance, that  the  verdict  was  pott  lit^n  motam,  does  not  affect  its 
admissibiUt^.' 

§  140.  It  is  further  to  be  observed,  that  reputation  is  evidence 
as  well  again^  apvllie  right  as  in  its  &Tor.  Accordingly,  where 
the  question  was,  whether  a  landing-place  was  pubUc  or  private 
property,  reputation,  from  the  declaration  of  ancient  deceased 
persons,  that  it  was  the  private  landing-place  of  the  party  and  liis 
ancestors,  was  held  admissible ;  the  learned  judge  remarking, 
that  there  was  no  distinction  between  the  evidence  of  reputation 
to  establish,  and  to  disparage  a  pubUc  right* 


Bow,  298 ;  Taylors.  Cook,  6  Price,  SfiO.  taxH  decree  ever  baving  b 

1  1  Fhil.  Evid.   260,   261 ;    Alcock  n.  iiuulniiMible  as  sTidence  of  reputatum. 

Cooke,  2  Hoore  &  Parne,  026;  6  Bins.  Pirn  v.  CurreU,  6  H.  &  W.  2S4. 

840,  g.  o. ;  Noyea  v.  White,  19  Coim.  260.         >  Reed  v.  Jackion,  1  Eaat,  S66,  86T ; 

Upon  aqueitioD  of  boundaiy  between  two  BdII.N.P.  2S3;  City  of  Londoo  d.  Clarke, 

ftrnu.  it  being  proved  that  the  bonndarj  Cartb.  131 ;  Bhodes  v.  AiniworOi,  I  B.  & 

of  ODO  of  tliem  wm  identical  with  that  of  Aid.  ST.  89,  per  Holro/d,  J. ;  Lnncum  v. 

a  hamiet,  evidence  of  rqnitadon,  ai  to  the  Lovell,  9  Bing.  166, 469 ;  Cort  v.  Biikbeck, 

bouDdB  of  the  hamlet  waa  held  admiiiible.  1  Dong.  218,  222,  per  Lord  MansSeld  ; 

Thoroai  o.  Jenkins,  1  N.  4  P.  588.    But  Cue  of  tiie  btanchester  MilU,  1  Doug. 

an  old  map  of  a  pariih,  produced  &om  the  221,  n. ;  Beit?  u.  Banner,  Peake'«   Cw. 

pariih  che«t,  and  which  wu  made  under  160 ;    Biddulph    d.   Ather,   2   WiU.  28  ; 

a  private  incloture  act,  wa«  held  Inadmig-  Briico  v.  Lomaz,  3  N.  £  P.  SSS ;  Evans  d, 

lible  evidence  of  boundai?,  without  proof  Beet,  2  P.  &  D.  627 ;  10  Ad.  &  El.  161, 

of  the  iDclocure  act    Beg.  v.  UilCon,  1  C.  a.  o. 

&  K.  6S.  *  Drinkwater  t>.  Porter,  7  C.  A  P.  ISt  i 

>  But  an  interlocntorir  decree  fbr  pt«-  K.  c.  Sntlou,  S  H.  &  P.  600. 

•etvips  th^  itttfUV  fVI>,  QDtil  ft  fliul  dft- 
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CHAPTER   Vn. 

OP  AKCIENT  POSSESSIONS. 

1*1 141.  Andant  docmnenta  admlttBd  to  eitablish  tndent  poraeHioni. 
142.  The  docnmsnt  mut  come  fivm  the  proper  cnttodj. 
148.  Oenenllj  required  that  tcti  of  use  luider  Ihem  be  ■hown. 
144.  Theae  documenta  abould  Appear  to  be  pwU  of  fiie  tnuisctioni  In  qneatiDa. 
14fi.  Under  lame  reatiietlaiiB  reputation  recelred  to  eatabthh  public,  but  not  pH 

vate,  boaudujei. 
14C.  PenmbiilatioDi  of  public  boimdariea  MtAbliabed  in  a  limilar  manner.] 

§  141.  A  second  exception  to  the  rule,  rejecting  hearsay  eridence, 
is  alloved  in  caaea  of  aticieat  poaaettion,  and  in  &Tor  of  the  adinia- 
don  of  ancieat  docomenta  in  support  of  it.  In  matters  of  private 
right,  not  afiecting  anj  public  or  general  interest,  hearsay  ia 
generally  inadmissible.  But  the  admission  of  ancient  documente, 
purporting  to  constitute  part  of  the  tranta^^iant.  th&nselvet,  to 
which^as  acts  of  ownership,  or  of  the  exercise  of  right,  the  party 
ag^at  whom  they  are  produced  is  not  privy,  stands  on  a  diOerent 
principle.  It  is  true,  on  the  one  hand,  that  the  documents  in 
question  consist  of  evidence  which  ia  not  proved  to  be  part  of  any 
rea  gexUe,  because  the  only  proof  of  the  transaction  consists  in  the 
documents  themselves ;  and  these  may  have  been  fabricated,  or, 
if  genuine,  may  never  have  been  acted  upon.  And  their  effect,  if 
admitted  in  evidence,  is  to  benefit  persons  connected  in  interest 
with  the  ori^al  parties  to  the  docimtents,  and  from  whose 
oastody  they  have  been  produced.  But,  on  the  other  hand,  such 
docomenta  always  accompany  and  form  a  part  of  every  legal 
transfer,  of  title  and  possession  by  act  of  the  parties ;  and  there 
ia,  also,  some  presumption  against  their  fabrication,  where  iliey 
refer  to  co-existing  sabjecte  by  which  their  truth  might  be  exam- 
ined.' On  this  ground,  therefore,  as  well  aa  because  sucll  is 
generally  the  only  attainable  evidence  of  ancient  possession,  this 
proof  is  admitted,  imder  the  qualificatioiis  which  will  be  stated. 

1  lFhILETia.2T8;  18tulETl4-W.6T;  ClartwaiB.WoodhonM,  6  T.B.  41S.il, 
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§  142.  As  the  value  of  these  docameuts  depends  mainly  on 
their  having  been  contemporaneous,  at  least,  with  the  act  of 
transfer,  if  not  part  of  it,  cara  is  Jo'tt  taken  to  aacertain  their 
jferminenetB ;  and  Uiis  may  be  shown  primd  faeky  bj  proof  that 
the  document  comes  from  the  proper  cuttody,  or  b;  otherwise 
accounting  for  it.  Doooments  found  in  a  place,  in  which,  and 
uikder  the  care  of  persons,  with  whom  such  papers  might  naturally 
and  reasonably  be  expected  to  be  found,  or  in  the  possession  of 
persons  baring  an  interest  in  them,  are  in  precisely  the  custody 
which  gives  authenticity  to  documents  found  within  it.^  "  For 
it  is  not  necessary,"  observed  Tindal,  0.  J.,  "  that  they  should  be 
found  in  the  best  and  most  proper  place  of  deposit.  If  documents 
contmue  in  such  custody,  there  never  would  be  any  question  as 
to  their  authenticity ;  but  it  is  when  documents  are  found  in  other 
than  their  proper  place  of  deposit,  that  the  investigation  com- 
mences, whether  it  is  reasonable  and  natural,  under  the  circum- 
stances in  the  particular  case,  to  expect  that  they  should  have 
been  in  the  place  where  they  are  actually  found ;  for  it  is  obvious, 
that,  while  there  can  be  only  one  place  of  deposit  strictly  and 

>  Fei  Tindtl,  C.  J.,  In  Blihop  of  620.  [An  juideut  priTate  inrvev  it  not 
Heaih  V.  Muq.  of  Wlncbester,  2  filng.  evidence.  Daniel  v.  Wilkin,  T  Exch.  B. 
v.  o.  168,  200,  201,  expounded  uid  con-  429.1  Courts  wiU  be  Uberal  in  admitting 
firmed  by  Parke,  B.,  in  Crougheon  v,  deedi,  where  no  inepiiaon  ariaes  aa  U> 
Slake,  12  M.  &  W.  206,  208 ;  and  In  Doe  their  authenticity.  Doe  f .  Eeeling,  86 
d.  Jacobs!..  Phillipa,  10  Jor.M;  8  Ad.  4  Leg.Obs.  812;  12Jur.488;  11  Ad,  ft  EL 
El.  168,  M.  B.  See  also  Lygon  o.  Stnitt,  2  884,  r.  b.  The  proper  custody  of  an  ei- 
Anatr.  601 ;  Swinnerton  v,  Marq.  of  Staf-  piled  teaae  is  uiat  of  the  lesaor;  Ibid. 
fiird,  8  Taunt.  91 ;  Bullen  v.  Michel,  4  per  Wightman,  J.  Whether  a  docoment 
Dow.  297 ;  Eari  ti.  Lewis,  4  £ip.  1 ,-  Ban-  comei  from  the  proper  custody  is  a  qnet- 
dolph  V.  GordoD,  6  Price,  312;Manhy  o.  tion  for  the  judge  and  not  for  the  juty  to 
Curtis,  1  Price,  226,  282,  per  Wood,  B. ;  determine ;  Ihid.  Rees  d.  Walters,  8  H.  & 
Bertie  v.  Beaumont,  2  Price,  808,  807 ;  W.  627,  681.  The  rule  stated  in  the  text 
But  v.  Gratz,  4  Wheat.  218,  221 ;  Winne  ia  one  of  the  grounds  on  which  we  insist 
D.  Patterson,  9  Peters,  868-676 ;  Clarke  v.  on  the  genuineness  of  the  books  of  the 
Courtney,  6  Feten,  816,  844 ;  Jackson  v.  Holy  Scriptures.  They  are  fband  in 
laaownj,  8  Johns.  Cas.  888,  approved  In  the  proper  costodr,  or  place,  where  alone 
Jackson  e.  Lnquere.  6  Cowen,  221-,  226;  they  ought  to  be  looked  fbr;  namely,  th* 
Hewlett  D.  Cock,  7  Wend.  871,374;  Don-  Choich,  where  they  have  been  kept  from 
can  t>.  Beard,  2  Nott  &  McC.  400 ;  Middle-  time  iiumemraial.  They  have  been  can- 
ton D.  Mass,  2  Note  &  McC.  66;  Boe  v.  stantly  rejerred  to,  as  the  fbnndatioa  ot 
Beynon,  4  P.  &  D.  193 ;  infra,  J  670 ;  Doe  &ith,  by  all  the  opposing  sects,  whose  ax- 
V.  Pearce,  2  M.  &  Bob.  210  ;  Tolman  u.  iitence  God,  in  his  wisdom,  has  seen  fit  to 
Emerson,  4  Pick.  160;  [United  States  n.  permit;  whose  jealous  rigiliuice  would 
Castro,  2  How.  848.]  An  ancient  extent  teedily  detect  any  attempt  to  S^slfy  the 
of  ccown  lands,  fbund  in  the  office  of  the  text,  and  whose  diTenity  of  creeds  would 
land  revenue  records,  it  being  the  prop-  render  any  mutual  combination  monillj 
er  repository,  and  purporting  to  have  been  impossible.  The  burden  of  proof  is, 
made  by  the  proper  officer,  baa  been  held  therefore,  on   the   objector,   to  impeach 

KA  evidence  of  the  title  of  the  crown  to  the  genuineness  of  these  books ;  not  on 

is  therein  stated  to  have  been  pnr-  the  Christian,  to  establish  It.    Seie  Oreen- 

chaaed  by   the    crown    from    a   saligect.  leaf  on  the  Testimony  of  tbe  Evangeliats, 

Doe  d.  Wm.  IV.  o.  Boberta,  18  U.  &  W.  Prelim.  Obs.  j  9. 
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•bsolutelj  proper,  there  maj  be  many  and  Tarious  that  are  reason- 
able and  probable,  though  differing  in  degree ;  some  being  more 
80,  some  less ;  and  in  those  cases,  the  proposition  to  be  determined 
is,  Thether  the  actual  custody  is  so  reasonably  and  probably 
accounted  for,  that  it  impresBes  the  mind  with  the  conviction  that 
the  instrument  found  in  such  custody  must  be  genuine.  That 
such  is  the  charact«r  and  description  of  the  custody,  which  is  held 
sufficiently  genuine  to  render  a  document  admissible,  appears 
from  all  the  cases." 

§  143.  It  is  further  requisite,  where  the  nature  of  &e  case  will 
admit  it,  that  proof  be  given  of  some  act  done  in  reference  to  the 
documents  offered  in  evidence,  as  a  further  assurance  of  Uieir 
genuineness,  and  of  the  cluming  of  title  under  them.  If  the 
document  bears  date  post  litem  motam,  however  ancient,  some 
evidence  of  correspondent  acting  is  always  scrupulously  required, 
even  in  cases  where  traditionary  evidence  is  receivable.'  But  in 
other  cases,  where  the  transaction  is  very  ancient,  so  that  proof 
of  contemporaneous  acting,  such  as  possession,  or  the  like,  is  not 
probably  to  be'  obtfuned,  its  production  is  not  required.^  But 
where  unexceptionable  evidence  of  enjoyment,  referable  to  tho 
document,  may  reasonably  be  expected  to  be  found,  it  must  be 
produced.^  If  such  evidence,  referable  to  the  document,  is  not 
to  be  expected,  still  it  is  requisite  to  prove  some  acts  of  modern 
enjoyment,  with  reference  to  similar  documents,  or  that  modem 
possession  or  user  shoi^d  be  shown,  corroborative  of  the  ancient 
documents.* 

§  144.  Under  these  qaalifications,  tmcimt  doevmetUs,  purporting 
to  be  a  pmi  qf  the  Irantactiona  to  which  they  relate,  and  not  a  mere 
narrative  of  them,  are  receivable  as  evidence,  that  those  trans- 
actions actually  occurred.  And  though  they  are  spoken  of  as 
hearsay  evidence  of  ancient  possession,  and  as  such  are  said  to  be 
Muuitted  in  exception  to  the  general  rule ;  yet  they  seem  rather 
to  be  parts  of  the  res  gestce,  and  therefore  admissible  as  ori^uai 
evidence,  on  the  principle  already  discussed.  An  ancient  deed, 
by  which  is  meant  one  more  than  thirty  years  old,  having  nothing 

1  1  Pbil.  Evid.  277 ;  Brett  n.  BMlei,  1  •  1  Phil.  Evld.  277 ;  Fkxbm  v.  Dan, 

Hood.  &  H.  416 ;  [Uniud  Statea  d.  Cm-  10  B.  &  C.  IT. 

tro,  24  How.  S46.I  •  Sogen  o.  Alleii,  1  Campb.  809,  811 ; 

*  ClvktoD  V.  Woodhoiue,  6  T.  R.  412,  Clarkaon  n.  Woodhoiue,  5  T.  B.  412,  n. 

418,  n.,  per  UL  Maiufleld ;  *upra,  §  ISO,  See  the  cuee  collected  in  note  to  g  14^ 

ind  ctue*  there  cited.  ui/ra. 
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suspidous  abont  it,  is  presumed  to  be  gemiiue  without  exprasa 
proof,  the  witaesses  beii^  preaomed  dead ;  and,  if  it  is  found  in 
the  proper  custody,  aud  is  corroborated  by  BTidenoe  of  ancient  or 
modem  corresponding  eigoTment,^  or  by  other  equiTolent  or  ex- 
planatory proof,  it  is  to  be  presumed  that  the  deed  constituted 
part  of  the  actual  transfer  of  property  therein  mentioned ;  because 
this  is  the  usual  and  ordinary  course  of  such  transactions  among 
men*  The  residue  of  the  transaction  may  be  as  unerringly  in- 
ferred from  the  existence  of  genuine  ancient  documents,  as  the 
remainder  of  a  statue  may  be  made  out  from  an  existing  toreo, 
or  a  perfect  skeleton  from  the  fossil  remains  of  a  part. 

§  lis.  Under  this  head  may  be  mentioned  the  case  of  aneiaa 
bomidariet;  in  proof  of  vhlch,  it  has  sometimes  been  said,  that 
traditionary  evidence  is  admissible  &-om  the  nature  and  necessity 
of  ihe  case.  But,  if  the  principles  already  discussed  in  regard 
to  the  admission  of  hearsay  are  sound,  it  w^ll  be  difficult  to  sustain 
an  exception  in  &Tor  of  such  evidence  merely  as  applying  to 
boundary,  where  the  fact  is  particular,  and  not  of  public  or 
general  interest.     Accordingly,  though  evidence  of  r^utation  is 

'  It  bu  been  made  a  qneatioD,  wbethar  Jadaon  d.  Bniliani  v.  Blanihan,  8  Johna. 
die  document  maj  be  read  in  eTidence,  292,  208,  See  alao  ThomnBon  v.  Bullock, 
befiKe  the  proof  of  poueision  or  other  I  3t^,  S61 :  Middleton  n.  Mau,  2  Efott  & 
eqiuTalsnt  corroboralive  proof  U  offered ;  McC.  66 ;  Carroll  v.  Norwood,  I  Bar.  &  J. 
bat  it  ii  now  stated  that  the  document,  if  174,  176 ;  Shaller  d.  Brand,  6  Binn.  489 ; 
otberwite  apparently  genuine,  may  be  llrat  'Doe  v,  Phelpt,  t)  John«,  169,  171.  But 
read;  tar  the  question,  whether  there  the  weJghti of  authority  at  preient  leerai 
hai  been  a  corresponding  pOBseaslon,  can  cleai^  the  other  way ;  and  it  it  now 
hardly  be  r^aed  liU  the  court  it  made  agreed  Ihal,  where  proof  of  poMenhm  can- 
acquainted  with  the  tenor  of  the  inttru-  not  be  had,  the  deed  may  be  read,  if  it« 
ment.  Doe  v.  Paagingham,  2  C.  A  P.  440.  genuineneM  It  gatisbctoiily  eitabUihed 
If  tlte  deed  appean,  on  ita  &ce,  to  have  by  other  drcumatancea.  See  Ld.  Ban- 
been  executed  under  an  authority  which  cVtBa  v.  ParkinB,  Q  Dow,  202,  per  Ld. 
U  maiter  of  record,  it  ia  not  admisaiUe,  Eldon;  McKenire  o.  Fraaer,  9  Vet.  6; 
boweTer  andeot  it  may  be,  as  eTidence  of  Doe  v.  Fasiinghsra.  2  CAP.  440 ;  Barr 
tide  to  land,  without  proof  of  the  author-  v.  Gratz,  4  Wheat.  2IS,  221 ;  Jackaon  d. 
i^  under  which  it  wo*  executed.  Tol-  I«wis  v.  Laroway,  8  Jofani.  Cm.  2B8, 287 ; 
mau  V.  Emerson,  4  Pick.  160.  A  grarer  Jackton  d.  Hunt  p.  Lnqnere,  6  Cowen, 
questiOD  has  been,  whether  the  proof  of  221,  iio ;  Jackson  d.  WUkins  v.  Lamb,  7 
possession  is  indispensable  ;  or  whetlier  Cowen,  4BI ;  Bewlett  v.  Cock,  7  Wend. 
ita  absence  may  be  supplied  by  other  S71,  878,  874 ;  Willson  v.  Belts,  4  Denio, 
satisfactory  coin>boratiTe  evidence.  In  SOI.  Where  an  ancient  dOLtiment,  pnr- 
Jackson  d.  Lewis  o.  Laroway,  8  Johns,  porting  to  be  an  eieinpliflcation,  is  pro- 
Oes.  288,  it  was  held  by  Kent,  J.,  against  duced  from  the  proper  place  of  deposit, 
the  opinion  of  the  other  judges,  that  It  having  the  osual  slip  of  parchment  to 
was  indispeosabie ;  on  the  autJiorit^  of  which  the  great  seal  is  appended,  bat  no 
Fleta,  hb,  e,  cap.  84 ;  Co.  Lit  6  b ;  Isack  appearance  that  any  seal  was  ever  aSlxed, 
p.  CUrke,  1  Roll.  B.  182 ;  James  v.  Trol-  it  is  stiU  (o  be  presumed,  that  the  seal  was 
lop.  Skin.  289;  2.  Mod.  828;  Forbes  v.  once  there  and  has  been  acddenlaUy  re- 
Wale,  1  W.  Bl.  R.  682 ;  and  the  same  moved,  and  It  may  be  read  in  evidence  at 
doctrine  was  a^ain  asserted  by  him,  in  an  exempliflcation.  Mayor,  Ac.  of  Bevip 
daliveiing  the  judgment  of  the  court.  In  ley  i>.  Ciaven,  2  M.  &  Bob.  140. 
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reoelved,  in  mgaid  to  the  boimdariea  of  parisheB,  manors,  and  tibe 
like,  vhiob  are  of  public  interest,  and  generally  of  remote  an- 
tiquity,  yet,  by  the  weight  of  authority  and  upon  better  reason, 
Kocb  evidenoe  is  held  to  be  inadmissible  for  the  purpose  of  proving 
ttie  boundary  of  a  {wirate  estate,  when  such  boundary  is  not 
identical  with  another  of  a  public  or  guati  public  nature.'    Where 


Mpm,  S  1S9,  note  (2);   Thtiauti  v.  Jen-  werepartofa  krgecoimeclioiiof  lUTTeyi, 

kliu,  IN.  A,  P.  688 ;  Reed  b.  JacluMi,  1  nude  together,  and  coDt&ining  belveen 

£■1^  866,  367,  per  Ld.  Eenjon,'  Doe  b.  AtCj  and  one  hundred  tbotuand  acrei  of 

Thoinal,  14Bai^S2S;  Ifore wood >. Wood,  land;  and  it  u  to  *uch  tratjti,  interesting 

Id.  S^,  note ;   Ontram  v,   Morewood,  6  to  Terr  iiian7  penoni,  thai  tiie  lemarka 

T.  B.  121, 128,  per  Ld.  KeDfOQ ;  Nichola  of  Mr.  Jiulics  M'Lean,  in  that  ca<e  (p. 

V.  PaAer,  and  Clolhler  v.  dutpmati,  in  14  841),  are  to  be  applied.    In  Conn.  eC  al.  v. 

Eaet,  S81,  note ;  Weekt  v.  Sparke,  I M.  ft  Penn.  «  of.  1  Pet  C.  C.  Hep.  496,  tha 

S.  688,  6S» ;  DnraTaa  «.  UeweUTs,  15  Q.  tnwt  wboee  boondarie*  were  in  coiitn>- 

B.  TBI,  Excli.  Chanc.  j  Chern  v.  Boyd,  venj  waa  called  the  manor  of   Spring 

UtteU'a    Selected  Oawi,   S,  S ;   1  Pldl.  etabuiy  and  contained  serenV  thoniand 

BtM.  182  (Sd  Lend,  ed.l,  dtad  and  ap-  acrei ;  in  which  a  great  number  of  indi- 

prared  hy  Tilgtiman,  C.  J.,  tn  Buchanan  riduati  had  ■erermUJ'  become  Interested. 

V.  Moon,  ID  S.  «  B.  281.    Jn  the  pMawe  In  Doe  d.  Taylor  v.H^elai.i  Hawki, 

thua  cited,  the  learned  anthor  limits  the  IIB,  tTaditianar;  eridence  wai  admitted 

admiuibilitf  of  this  Und  of  evidence  to  in  regard  to  Earl  GranviU'i  line,  which 

qoaationa  oj  a  pubtic  or  general  nature ;  wai  of  man^  mile*  in  extent,  and  afler- 

jndnding  ■  right  of  eommoD  by  ciutom ;  wards  cooitituted  the  boundary  between 

which,  he  obaerree,  "  i«,  sOrictlf  speaking,  counties,  as  well  as  private  eatatea.     In 

a  private  right  j  but  it  ii  a  gtnerai  righ^  Ralston  v,   Uiller,  8   Randolph,  44,  the 

and  (icn^re,  BO  l^a*  regards  the  admiwi-  queetion  was  upon  the  bonndariei  of  m 

UStr  ofthia  ipeciea  of endenoe,  haa  been  street  in  the  dtj  of  Rii 


Uli^  olthia  ipeciea  of endenoe, ...  --     . 

camiJetd  at  pMic,  btanue  t(  q^idt  a  larg*  ing  which  kind  of  boundaries  it  was  nild, 
maiia-o/aoa^HatiBitimadutrKt."  Sma,  that  ancient  reputadoo  and  pogsession 
H  128,  laSi  Grealey  on  Bvid.  220,  221,  were  enliUed  to  mdoitely  more  respect. 
And  more  recenti;,  in  England  it  has  in  deciding  upon  the  boundaries  of  the 
been  dedded  upon  liiil  consideration,  tl)^  lota,  than  any  eiperimeotal  surveys.  In 
tnlitiotiary  evidence,  respecting  righta  sereral  American  coses,  which  have  some- 
not  of  n  pntdic  natura,  is  InadmiBsfble,  times  been  cited  in  &Tor  of  the  admissi- 
Dnnrsven  e.  Llewellyn,  16  Ad.  &  BU,  791,  bility  of  traditionary  evidence  of  bonnd- 
n.  a.  The  admission  of  traditionary  evi-  ary,  even  though  it  consisted  of  particular 
dene*,  in  cases  of  boundarr,  occurs  more  facta,  and  in  cases  of  merely  private  con- 
fteqncnily  in  the  United  Slates  than  in  cem,  the  evidence  was  clearly  admissible 
England.  By  &r  the  greatest  portion  of  on  other  grounds,  either  as  part  of  the 
onr  tenitoiy  waa  oiigUMUy  nrveyed  in  original  rei  ^esCos,  or  as  the  declaration  of  a 
large  maaaea  or  tract*,  owiied  either  by  par^  in  possession,  eiplaimtory  of  the 
the  Slate,  or  by  tlie  United  Slates,  or  nature  and  extent  of  liis  claim.  In  this 
by  one,  or  a  compaiiy,  of  proprielors ;  class  may  be  ranked  the  cases  of  Cauflnan 
under  whoee  antbority  these  tracts  vtam  v.  The  Congregatian  of  Cedar  Spring,  6 
again  surveyed  and  divided  inia  lots  suit-  Binn.  69 :  Sturaeon  c.  Waugh,  2  Yeales, 
able  for  single  &mi*,  by  lines  crossing  the  476 ;  Jai^son  d.  McDonald  b.  McColl,  10 
whole  tract,  and  serving  tn  the  commoa  Johns.  8T7 ;  Hamilton  c.  Minor,  ^  8.  &  B 
boundary  of  very  many  £srm-k)la,  lying  TO  i  Higley  v.  Bidwell,  9  Conn.  477  j  Hall 
on  esch  side  of  it  So  that  it  is  hardly  v.  GittingB,  2  Harr.  &  Johns.  tl2 ;  Bed- 
possible,  in  such  cases,  to  prove  tlie  origi'  ding  v.  UcCubbin,  1  Bar.  &  McHen.  Si- 
nai boundaries  of  one  brm,  without  affect-  In  Wooster  b.  Butler,  13  Conn.  K.  809,  it 
Ing  the  common  boundary  of  many ;  and  was  said  by  Church,  J.,  that  traditionary 
Ihos,  in  trials  of  tliis  sort,  the  question  is  evidence  was  receivable,  in  Connecticvt,  to 
■imilar,  in  principle,  to  that  of  the  bound-  prove  the  boundaries  of  land  between  in- 
ariee  at  a  manor,  and  therefore  tradition-  dividnal  proprietors.  Bat  liiif  dictum 
aiy  evidence  is  &eely  admitted.  Such  was  not  called  fbr  in  the  case ;  for  tlia 
*ras  the  case  of  Boardman  v.  Beed,  6  question  was,  whether  there  had  anciently 
Paters,  S28,  where  tiie  premisw  in  qnes-  been  a  hi^uay  over  a  oertain  tract  of  ap 
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the  questioa  is  of  Buch  general  nature,  vhetber  it  be  of  bouudaiy 
or  of  right  of  common  by  custom,  or  the  like,  evidence  of  reputa- 
tion  is  admitted  only  under  the  qualifications  already  slated, 
requiring  competent  knowledge  in  the  declarants,  or  poraong  from 
vhom  the  information  ia  derived,  and  that  they  be  persona  &ee 


land  i  which  bwng  a  lalyect  of  conmion  A  ■imilu'  course  has  been  adopted  in  Tat- 
and  general  inleresl,  vas  clearly  irilhia  neaee.  Beud  v.  Talbot,  1  Cooke,  112. 
the  rule.  It  hM,  however,  »Qt«equeattf  In  Soalh  CanJina,  the  dedoralioDi  of  a 
been  Mttled  aa  a  point  of  local  law  in  tbu  deceaaed  turrejor,  «rbo  originall;  inr- 
Itate,  that  luch  evidence  ii  admiaaible  Teyed  tbe  land,  are  admiisibEe,  on  a  qnea- 
to  prove  private  boundarieB.  Hinny  v.  tion  ai  to  its  location.  Speer  v.  Coate,  8 
Famaworth,  IT  Conn.  B.  S56,  863.  In  McCord,  227 ;  Blvtlie  v.  Sutherland,  Id. 
Peniugloania,  leputadoa  and  hearsaj  are  258.  In  Kentucky,  the  latter  piacticA 
held  entitled  to  reepei^t,  in  a  quesciuo  of  ceemi  gimilar  to  that  in  North  Carolina. 
boundary,  where  from  lapse  of  time  there  Smith  v,  Nowellt,  2  Litiell,  Bep.  169; 
ia  great  difficult  in  proving  the  eziatence  Smith  t>.  Prewitt,  2  A.  K.  Manh.  156, 168. 
of  tlje  original  Undmarki.  Nieman  v.  In  Nea  Heanpihire,  tbe  like  evidence  baa 
Ward,  1  Watt!  &  Serg.  69.  '  la  Den  d.  in  one  caae  been  held  admiasiUe,  upon  the 
Tate  V.  Soutliard,  !  Hawk*,  46,  the  quet-  alleged  authority  of  the  rale  of  the  com- 
mon was,  whether  the  lines  of  the  sur-  mon  law,  in  1  Phil.  Evid.  182 ;  but  in  tbe 
rounding  tracts  of  land,  if  made  fbr  those  citation  of  the  pssaage  by  the  learned 
tiact«  alone,  and  not  for  the  tract  In  die-  chief  justice,  it  is  plain,  from  the  omis- 
pnie,  might  be  ahown  Ay  TeptOatiim,  to  be  sion  of  part  of  the  text,  that  the  restriction 
the  "jtnmcn  and  viablt  boundaria  "  of  the  of  tbe  nite  to  subject*  of  public  or  general 
latter  tiact,  within  the  l^ir  meaning  of  interest  was  not  under  bia  consideration, 
those  words  in  the  statute  of  North  Caro-  Shepherd  t>.  Thompson,  4  S.  Uamp.  Bep. 
iina,  of  lT9I,ch.  15.  It  was  objected,  that  21S,  2U.  Uoce  recently,  however,  it  has 
the  boundaries  mentioned  in  the  act  were  been  decided  in  that  state,  "  that  the  dao- 
those  only,  which  bad  been  ezpreeely  re-  laraiions  of  deceased  petvons,  who,  frtim 
cognized  as  the  bounds  of  tbe  particular  their  aituation,  appear  to  have  had  the 
tlvct  in  question,  by  some  grant  or  mesne  means  of  knowledge  respecting  private 
conveyance  thereof;  but  the  objection  was  boundaries,  and  wlio  had  no  interest  to 
overruled.  But  in  a  subsequent  case  (Den  mUregiresent,  may  well  be  admitted  in 
d,  Sasser  o.  Herring,  8  Dever.  Law  Bep.  evidence."  Great  Falls  Co.  ii.  Wotster, 
SlOj,  the  learned  chief  jusdc«  admits,  that  16N.  Hamp.  412,  4ST;  Smith  e.  Powert, 
in  that  state,  the  rules  of  the  common  law.  Idem.  646,  564.  Subject  to  these  eicep- 
in  questions  of  private  boundary,  have  tions,  tbe  general  practice  in  this  country, 
been  broken  in  upon.  "  We  ilave,"  be  re-  in  the  adniission  of  traditionaTy  evidence 
marks,  "  in  questions  of  bounda>7,  given  as  to  boundaries,  seems  to  agree  with  the 
to  the  single  declarations  of  a  deceased  doctrine  of  the  common  law  as  stated  in 
individual,  as  to  a  line  or  corner,  the  the  text.  In  Weems  v,  Disney,  4  Har.  & 
weight  of  common  reputation,  and  per-  McHen.  166,  the  depositions  admitted 
mitted  such  declsrations  to  be  proven  ;  were  annexed  to  a  return  of  oommisaion- 
nnder  the  rule,  that,  ia  questions  of  bound-  ers,  appointed  under  a  statute  of  Mary- 
ary,  hearsay  is  evidence.  VThether  this  land,  "fbr  marking  and  bounding  lands," 
is  within  the  spirit  and  reason  of  the  rule,  and  woold  seem,  theretbre,  to  have  been 
it  is  now  too  late  to  inquire.  It  is  the  admissible  as  part  of  the  return,  which 
we1l-establi9lied  taw  of  tbis  state.  And  if  expressly  referred  to  them ;  but  no  final 
the  propriety  of  the  rule  was  now  n>  decision  was  bad  upon  the  point,  the  suit 
inlegra,  perhaps  the  necessity  of  the  case,  having  been  oarapnnnised.  In  Buchanan 
arising  ftam  the  situation  of  our  conntr}-,  v.  Moore,  10  S.  &  B.  276,  the  point  was, 
and  the  want  of  self-evident  termini  of  onr  whether  traditionary  evidence  was  ad- 
lands,  would  require  ila  adoption.  For,  missitale  while  the  dedarant  was  Uving, 
although  it  sometimes  leade  to  blsehood,  By  the  Bomon  law,  traditionary  evid- 
it  more  often  tends  to  the  establishment  ence  of  common  Sune  aeenu  to  have  been 
of  truth.  From  necessity,  we  have,  in  deemed  admiBaible,  even  in  matters  of  pri- 
tiiii  instance,  ncriflced  the  principles  upon  vate  twundary.  Mascard.  De  Pn^t  vtd. 
which  the  rolaa  of  evidence  are  founded."  1,  p.  891,  Cood.  89<i. 
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from  particular  and  direct  interest  at  the  time,  and  are  nuce 


§  146.  In  this  connection  may  be  mentioned  the  subject  of 
ptramlmlatiotu.  The  writ  de  perambuiatione  faeiendd  lies  at  com- 
mon law,  whan  two  lords  are  in  doubt  as  to  the  limits  of  their 
lordships,  villas,  Acy  and  by  consent  appear  in  chancery,  and  d,gre6 
that  a  perambulation  be  made  between  them.  Their  consent 
being  enrolled  in  chancery,  a  writ  is  directed  to  the  sherifT  to 
make  the  perambulation,  by  the  oaths  of  a  jury  of  twelve  knights, 
and  to  set  up  the  bounds  and  limits,  in  cert^ty ,  between  tlie 
parties.'  These  proceedings  and  the  return  are  evidence  agdnst 
the  parties  and  all  others  in  privity  with  them,  on  grounds  here- 
after to  be  considered.  But  the  perambulation  consists  not  only 
of  this  higher  written  evidence,  but  also  of  the  acts  of  the  persons 
making  it,  and  their  assistautB,  such  as  murking  boundaries, 
setting  up  monuments,  and  the  like,  including  their  declarations 
respecting  such  acU,  made  during  the  transactions.  Evidence 
of  what  these  persons  were  heard  to  say  upon  such  occasions  is 
always  received;  not,  however,  as  hearsay,  and  under  any  sup- 
posed exception  in  favor  of  questions  of  ancient  boundary,  but  as 
part  of  the  res  gettiE,  and  explanatory  of  the  acta  themselves,  done 
in  the  course  of  the  ambit.'  Indeed,  in  the  case  of  such  extensive 
domains  as  lordships,  they  being  matters  of  general  interest,  tradi- 
tionary evidence  of  common  fame  seems  also  admissible  on  the 
other  grounds,  whioh  h&ye  been  previously  discussed.* 

>  Smm,  «  128, 120,  ISO,  186, 186, 187.  lei  v.  THlUil.  IS  EngUih   Law  &  Eq. 

Itl«h«ldin^eip  yont,thBt  in  Mcertaln-  647.) 

ins  bea,  nl*ti*e  to  the  poueuion  of,  and         *  6  Com.  Dig.  782,  Pleader,  8  Q.  ;  F. 

ti&  to,  luult,  which  occurred  more  than  ■  N.  B.  [IBS]  D. ;  1  8tar7  on  Eq.  Jarisp. 

entnary  before  the  time  of  tiul,  eridence  S  fill.    See  alw  St.  18  Q.  S,  c  81,  %  14 ; 

i*  admJnible  which,  in  legMd  to  recent  St.  41  Q.  S,  c  Bl,  £  14 ;  Bt  fiS  Q.  8,  c.  45, 

•Tcnti,  rcnld  not  be  received ;  «acb  m  {  16. 

tuBloriM  of  esUbluhed  credit,  u  to  public         *  Weeki  v.  Surke,  1  M.  &  8.  B87,  per 

tramactiotu ;  the  redtala  in  putdic  record*,  Ld.  EUenborongli ;  nrani,  )  lOB ;  Elllcolt 

■tuuiei,  legiriMiTe  jounwlt,  and  indent  r.  Peui,  1  HcLean,  211. 

^MDUtindcharterei  jndicUlncorda;  an-  ,     *  Supni,  J  128-lST.    The  writ  (fa /m^ 

dent  DuqM,  and  depc^tiena,  aiod  the  Ilka.  anJiiJaboM  Jaaimdi  ii  not  known  to  mto 

But  it  it  admitted  that  thii  evidence  i«  been  adopted  in  practice,  in  the  United 

alw^i  to  be  received  with  great  caation,  Slatea ;  hot  in  teveiml  c^  the  atatea,  reme- 

and  with  due  allowance  for  Ita  iinperlte-  die*  aomewhat  aimilar  In  nrinciple  have 

■ion,  audita  capabllil;  of  mideadfau;.   Bo-  Iteen  provided  bjalatutea.   In  aome  of  the 

ntdna  a.  Trinity  Chtirch,  Kinner^  Law  ■iatea,proviaioni*OD^i>]adefof  aperiodi- 

Compand,  for  1660,  p.  169.  [See  alio  aa  to  cal  perambulation  of  the  botindariea  of 

Um  admiaaibLlitr  of  ancient  mapa  and  but-  towDB    bv   the    aelectmen ;    LL.    Maihe, 

veyi,  Boaa  v.  Rhoadi,  15 1'eim.  St  B.  163 ;  Bar.  I&IO,  ch.  6 ;  LL.  N.  Hamp.  1642,  ch. 

PcnnvPot  Landing  v.  Philadelphia,  16  lb.  87;  Masa,  Rev.  Stata.  ch.  U ;   LL.  Con- 

79 ;   Whitehonae   v.   Bickford,  9  Foater,  necticut,  Ber.  1849,  tit.  8,  ch.  7 ;  or,  for  a 

471 ;  Adami  v.  Blaujmn,  4  lb.  406;  Dan-  deflnita  aettleinent  of  oixitrovradea   i» 

TOUI.  U 
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■pMtbig;  them,  bj  the  pnUle  mrrajor,  m  VSO.    A  Tvy  ooiqplate  nutnuy  reniedr, 

in  New  Tork,  Ber.  Cod«,  Firt  L  oh.  EL  In  all  ohm  of  dieted  bounduj,  u  jm- 

tiL  6.    In  Dthen,  Iha  nmedy  u  extended  Tided  In  tlie  itatuie*  of  Belawire,  am- 

to  the  boundariei  of  minte  eetatai.     See  lion  of  1829,  pp.  80,  81,  til  Bcnuidarle*, 

Elnier'iDigeit,pp.  96,99, 815,818;  New  IIL    To  penndniktlcna  nude  nndu- an* 

JetMf,  Ber.  Bt  UM,  tit.  2%  ch.  13;  Vb^  e£  Umm  mtatt^  the  prindpUi  MMd  il 

gillie.  Bar.  Code,  UlS^  ToL  1,  pp.  aee,  tfae  tu^  It  b  oonoeind,  wUT ai^lr. 
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CHAPTER  Vm. 

OF  OICLAA&TIQNB  AOJJSBE  INTEBB3I. 
|*S  UT.  Dedantioiu agdnit  the  intantt  of  lfa« penon  maUng  them  how  reguded, 

U8.  The  intoMt  of  11m  pwtj,  hii  mMuu  of  knowledge,  and  the  vaut  of  mottn 

to  miuepreaetU,  a&brd  the  gnann^  of  tmth. 
U9.  AUca«ei  do  not  raquira  the  declaralicm  tobeagainatinteieit;  but  that  ii  the 

geueni]  rale. 
UO.  The  role  incladee  wtittsn  entriea,  aren  ia  prfrata  booka,  aflbcting  qneatlona 

iUTcdTliig  the  t^U  of  third  partiea. 

161.  Entiio  received  wbete  couniervailed  by  tredib. 

162.  8o  alao  wliete  the  particular  portion  not  againat  the  Inteieat  of  penoo  mak- 

ing it 

165.  Hot  reqniaile  the  partj  codd  be  a  witneia  himaelf;  or  made  on  peraouai 

knowledge,  oc  no  other  teadmonf . 
161.  What  proof  of  the  character  in  which  the  par^r  acted  la  required. 

166.  Entrlei  in  pariah  booka,  aa  to  ecdeafailical  dnea.] 

§  147.  A  THIBD  exc^tiffa  to  the  rule,  rejectdng  he&rsay  eTidenue^ 
ia  alloved  in  the  case  of  dectara^ont  imd  entriea  made  hy  penont 
tmet  deceaud,  and  againtt  ihe  mUrett  of  the  per»on»  making  t&em, 
at  the  time  when  the;  vere  made.  We  have  already  seeii,^  that 
declarations  of  Uiird  pe»onB,  admitted  in  evidence,  are  of  two 
classes ;  one  of  which  consistfi  of  written  entries,  made  in  the 
eoDrae  of  offitual  duly,  or  of  professional  employment ;  where  the 
entry  is  one  of  a  number  of  &ctB,  which  are  ordinary  and  osually 
connected  with  each  other,  so  that  the  proof  of  one  affords  a  pre- 
somption  that  the  others  have  taken  place ;  and.  therefore,  a  fair 
and  regular  entry,  such  as  usually  accompanies  facts  similar  to 
those  of  which  it  speaks,  and  apparently  contemporaneous  with 
them,  is  received  as  original  presumptive  evidence  of  those  tacts. 
And,  the  entry  itself  boing  original  eridence,  it  is  of  no  impor- 
tance, as  regards  its  admissibility,  whether  the  person  making  it 
be  yet  living  or  dead.  But  declarations  of  the  other  class,  of 
which  we  are  now  to  speak,  are  secondary  evidence,  and  are  received 
only  in  consequence  of  the  deatb  of  the  person  making  tliem. 
This  cUbs  emlvaces  not  only  entriea  in  books,  but  all  other  deo- 

1  Stipm,  {{  116, 110,  and  eaaea  fliere  died 
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laratioDB  or  statements  of  Qicts,  irhether  verbal  or  ia  vriting,  and 
whether  tbej  wore  made  at  the  time  of  the  fact  declared  or  at  a 
sabseqaent  day.'  But,  to  render  them  admissible,  it  m\iBt  appear 
that  the  ddclaraut  is  deceased ;  that  he  possessed  competent 
knowledge  of  the  facts,  or  that  it  was  his  duty  to  know  them ; 
and  that  the  declarations  were  at  Tariance  with  hia  uiterest^ 
When  these  circumstances  concur,  the  evidence  is  received,  leav- 
ing its  weight  and  value  to  be  determiaed  by  other  considerations. 
§  148.  The  fffoufut  upon  which  this  evidence  is  received,  is 
the  extreme  improhaiil^  of  iUfalgehood.  The  regard  which  men 
usually  pay  to  their  own  interest  la  deemed  a  sufficient  security, 
both  that  the  declarations  were  not  made  under  auy  mistake  of 
fact,  or  want  of  information  on  the  part  of  the  declarant,  if  he 
had  the  requisite  means  of  knowledge,  and  that  the  matter  de- 
clared is  true.  The  apprehension  of  fraud  in  the  statement  is 
rendered  still  more  improbable  from  the  circnmstance,  that  it  is 
not  receivable  in  evidence  until  after  the  death  of  the  declarant ; 
and  that  it  is  always  competent  for  the  party,  against  whom  such 
declarations  are  adduced,  to  point  out  any  sinister  motive  for 
making  them.  It  is  true,  that  the  ordinary  and  highest  tests  of 
the  Melity,  accuracy,  and  completeness  of  judicial  evidence  ore 

>  Int  v.  Finch,  ITmnct  Ul;  Doe  V.  dent      The    Snuex   Feenge   Cue,   11 

Jonea,  1  CtuntJ).  mi ;  Davie*  ■>.  Fierce,  'i  Clark  t  Fin.  B6.    In  HoUad^  c.  Little- 

T.  E.  68,  aoa  HoUotrii;  v.  Balke*,  tfaera  page,  2  Muof.  SIS,  the  joint  declarationt 

dted ;    Doe   t>.    WiUiuns,    Cowp.    621  j  of  a  decea«ed  shiptiuuter,  and  the  liring 

Peaceable  v.  'Watson,  i  Taunt.  16 ;  Sian-  owner,  that  the  defendant's  paaaage-monef 

ley  V.  While,  14  Baat,  S82,  Sll,  per  Ld.  had  been  paid  by  the  plaintiff,  were  held 

EueDborough ;  Haddow  ir.  Pany,  8  TattaL  admiuible,  as  porta  of  the  ra  getia,  beUig 

808  ;  Gou  f.  Watiingtcm,  8  Brod.  &  Bing.  contemporaneous  with  the  time  of  'aailing. 

182 ;  Strode  a.  Wincheater,  1  Dick.  SQ7 ;  Thii  case,  therefore,  ie  not  opposed  to  tho 

Barker  b.  Ray,  2  Ruu.  08, 76,  and  ca«e*  others  cited.    Neither  ii  Sherman  t>.  Cro*- 

in  p,  67,  note ;   Warren  v.   GreenTille,  2  hy,  11  Johns.  70,  where  a  receipt  of  pay. 

Bm.  112B ;  2  Burr.  1071, 1072,  ■.  o. ;  Doe  ment  of  a  judgment  recovered  by  a  third 

tr.  Turford,  8  B.  &  Ad.  BOH,  per  Parke,  J. ;  person  against  tlie  defendant  was  held  ad- 

HarriioD  v.  Bladei,  S  Campb.  467 ;  Man-  niaaible  in  an  action  for  the  money  so  paid. 

Ding  n.  Laachmere,  1  Atk.  458.  by  the  party  paying  it,  he  having  had 

'  Short  V.  Lee,  2  Jan.  &  Walk.  404,  anthority  to  adj'Ot  the  demand,  and   the 

488,  per  Sir  Thomaa  PltUDer,  H.  R. ;  Doe  receipt  being  a  documentary  &ct  in  Uie 

D.  Bobson,  16  East,  S2,  84 ;    Iligbam  d.  adjustment ;    though    tlie    attorney   who 

Ridgway,  10  East,  100,  per  Ld.   Ellen-  signed  the  receipt  was  not  produced,  nor 

borough ;  Uiddleton  v.  Melton,  10  B.  &  C.  proved  to  be  dead.    Jn  auditing  the  ao- 

817,  827,  per  Parke,  J.  [  Hemna  u.  Worth,  counts  of  guardians,  administrators,  4c., 

4  Ad.  &  El.  H.  a.  187,  per  Ld.  Denman ;  the  coarse  ia,  to  admit  receipts  as  primi 

2  Smith's  Leading  Cases,  IU3,  note,  and  Jarie  sufficient  Touchers.      Sheamian  r. 

eases   there   cited;    Spargo  b.  Brown,  8  Akins,  4  Pick.  2S8 ;   Mchols  d.  Webb,  8 

B.  &  C.  986.    The  interest,  with  which  Wheat.  S2S ;  Welsh  ».  Barrett,  16  Haaa. 

the  dedaiadont  were  at  varianoe,  muat  be  880 ;   Wilbur  b.  Selden,  6  Cowen,  162 ; 

of  a  ptcmian  tiatnre.    Davis  v.  Lloyd,  1  Faimera  Bank  s.  Wbitehill,  IS  S.  A  B. 

Car.  k  P.  276.    The  apprehension  of  poe-  89,  aO  i  Stoket  «.  Stokea,  S  Uartlo.  *.  %, 

■iUe  danger  of  a  prosecution  is  not  suffi-  ftSL 
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here  vantiag;  but  their  place  is,  in  some  measure,  supplied  by 
the  circumstauceB  of  the  declarant ;  and  the  iuconvenionceB  reBtill>- 
ing  from  tlie  exclusion  of  evidence,  having  such  guaranties  for  its 
accuracy  in  &ct,  and  &om  its  freoiom  from  fraud,  are  deemed 
much  greater,  in  genenJ,  thaQ  any  which  would  probably  be 
experienced  from  its  admission.^ 

§  149.  In  some  oases,  tlie  courts  seem  to  have  admitted  this  evi- 
dence, without  requiring  proof  of  advene  interest  in  the  declarant; 
while  in  otliers  stress  is  laid  on  the  fact,  that  such  interest  had 
already  appeared,  aliunde,  in  the  course  of  the  trial.  In  one  case 
it  was  argued,  upon  tiie  authorities  cited,  that  it  was  not  material 
that  the  declarant  ever  had  any  actual  interest,  contrary  to  his 
declaration ;  but  this  positiou  was  not  sustained  by  the  court." 
In  many  other  cases,  where  the  evidence  consisted  of  entriee  in 
books  of  account,  and  the  like,  they  seem  to  have  been  clearly 
admissible  as  entries  made  in  the  ordinary  course  of  busineas  or 
daty,  or  parts  of  the  ret  getta,  and  therefore  as  original,  and  not 
secondary  evidence ;  though  the  f^t,  that  they  were  made  against 
the  interest  of  the  person  making  them,  was  also  adverted  to.' 
But  in  r^;ard  to  dedarations  in  general,  not  being  entries  or  acts 
of  the  last-mentioned  character,  and  which  are  admissible  only  on 
the  ground  of  having  been  made  contrary  to  the  interest  of  the 
declarant,  the  weight  of  authority,  as  well  a^  the  principle  of 
the  exception  we  are  considering,  seem  plainly  to  reqmre  that 
Boch  adverse  interest  should  appear,  either  in  the  nature  of  the 
nase,  or  from  extraneooa  proof.*    And  it  seems  not  to  be  soffi- 

>  Fhfl.  h  Am.  on  Evid.  SOT,  808 ;   1  eailon  to  ezpreM  mj  otdnlon  jodidallr 

Fhn   Erid.  298,  2M;   Orettcrp  OD  Evid.  upon  It,  1  will  do  lo ;  but  I  deiire  not  to 

221 ;    [Bird  v.  Hnetton,  10  Chiitobfleld  be  considered  u  bound  \>y  that,  as  a  mla 

(Oluo),  418.]  of  «Tidence."    The  olgectioa  ariaing  fii>m 

■  Barker  o.  Rif,  2  Rum.  68,  67,  B8,  the  rnection  of  (och  evidence  in  the  caw 

caacs  dted  in  note ;  Id.  p.  7B.    Upon  thii  wai  dispoaed  of  In  another  manner, 
point,  ^don,  Loid  Chancellor,  tsid  : —         *  It  liaa  been  queationed,  irhetlier  then 

"  The  casea  taliify  me,  that  evidence  li  it  any  difibrence  in  tlie  principle  of  ad- 

«diniMible  of  declarations  made  by  per-  miuibilitr  between  a  wrillen  entr;  and 

urn  who  have  a  competent  knowledge  of  an  oral  declaialion  of  an  agent,  ctnceni- 

Ihe  mMect  to  which  anch  dedaiationa  re-  ing  liis  having  received  money  for  hit 

fer.ana  where  their  intereatii  concerned:  pnncipal.     See  tupra,  S113,  note;  Ftua- 

■nd  the  only  doubt  I  have  entertained  don  v.  Clogg,  10  M.  &  W.  672;   /ij/^v, 

waa  aa  to  the  podtlon,  that  you  are  to  re-  {  Ig^note. 

ceiTeeridenceofdecMnitloaii  where  there         *  Eigham  e.  Ridgway,  10  Eait,  I09; 

ii  no  tnleieat.    At  a  certain  period  (rf  my  Waiten  v.  OrsenviUe,  3  Stni.  1129 ;  ex- 

pofeaaiiniBl  lift,  I  iIiODld  have  laid  that  pounded  b^  Lord  Mantfleld,  in  2  Bnrr. 

tUi  doctrine  was  quite  new  to  ne.    I  do  1071,  1072 ;  Oleadow  e.  Atkin,  8  Tyrwh. 

Bot  mean  to  t»j  more  than  that  I  atill  802,   803 ;    1  Cromp.  &  Meea.  d2S,  121 ; 

dotibt  ooDoaniDg  it    When  I  bare  oo-  Short  v.  Lee,  2  Jac.  &  W.  488;  Maiki  v 
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caent  that,  in  one  or  more  points  of  viev,  a  dedaratioa  may^  be 
againgt  interest,  if  it  appears,  upon  the  whole,  that  the  interest 
of  the  declarant  woold  be  rather  promoted  than  impaired  by  tlie 
declaration.^ 

§  150.  Though  the  exception  we  are  now  conBidering  is,  as  we 
have  just  seen,  extended  to  dedarations  of  any  kind,  yet  it  is  maeh 
more  frequently  exemplified  in  docmnentu-y  evidence,  aad  particu- 
larly in  entries  in  books  of  accomit.  Where  these  are  books  of 
collectors  of  taxes,  stewards,  buliflk,  or  receivers,  subject  to  the 
iuspectiOQ  of  others,  and  in  which  the  firat  entry  is  generally  of 
money  received,  charging  the  part^  making  it,  they  are,  doubt- 
less, within  the  principle  of  tiie  exception.'  But  it  has  been 
extended  still  forther,  to  inclnde  erOriea  in  private  boofa  aUw, 
though  retained  within  the  custody  of  their  owners ;  their  liability 
to  be  produced  on  notice,  in  trials,  being  deemed  sufficient  securi^ 
agtunst  fraad ;  and  the  entry  not  being  admissible,  unless  it  t^ar^et 
the  party  making  it  witii  the  reoeipt  of  money  on  account  of  a  third 
person,  or  aekruneledget  the  payment  of  money  due  to  himself;  in 
either  of  which  cases  it  would  be  evidence  against  him,  and  there- 
fore is  considered  as  sufficiently  against  his  interest  to  bring  it 
within  this  exception.*  The  entry  of  a  mere  memorandvm  cf  m 
agreement  is  not  sufficient.    Thas,  where  the  settlement  of  a  pan 

Lohee,  S  Blng.  k.  c.  406, 420,  per  Parke,  Oeftwa,  8  C.  ft  F.  GB2.     And  tee  Uni 

J. ;  Barker  v.  Baj*,  2  Eiua.  68,  7S ;  npm,  mre  v.  Emenon,   16  Law  Jonrn.  174, 

.    %  147,  and  cases  In  notes.  Q.  B.     [An  andent  book,   kept  among 

1  Pbil.  &  Am.  on  Erld.  S20:   1  Phil,  therecordsof  a  town,  purporting  to  be  the 

BTid.  806,  SOe ;  Short  v.  Lae,  2  Jao.  &  W.  "  Setectmen'B  book  of  accounU  with  the 

464.  treasurf  of  the  town,"   is  admiuible  in 

■  BaiTT  V.  Bebbingbm,  4  T.  R.  614 ;  evidence  of  the  &cta  therein  stated ;  and, 

OosB  V.  Watlington,  S  Brod.  &.  Bing.  182;  the  tetectmen  being  at  the  same  time  aa- 

MiddJeton  v.  Mellon,  10  B,  ft  C.  817 ;  Stead  seuors,  an  eotry  in  such  book  of  a.  credit 

D.  Heaton,  4  T.  R.  689 ;  Short  v.  Lee,  2  by  an  orter  in  fiiror  of  the  colleclor  for  a 

Jac,  ft  W.  461 ;   Whltmarsh  d.  Qeorge,  3  ditcount  of  a  particular  individual'a  taxes 

B.  &  C.  &6e ;  Dean,  ftc.  of  Ely  v.  Calde-  was  held  to  be  evidence  of  the  abatement 

cott,7B!ng.  48S;  Haiki  f.  I^ee,  S  Bh)){.  of  the  tax  of  anch  individual.    Boelon  v 

w.  Q.  408;    Wynne  v.  Tyrwhitt,  4  B.  ft  Wavmouth,  4  Cush.  688.1 
Aid.  878 ;  De  Rntien  t..  Farr,  4  Ad.  ft  EI.         '  Warren  v.  Gr<«nyiUo,  2  Stra.  1029 ; 

62;   2  Smith's  Leading  Cas.  193,  note;  2  Burr,  1071,  1072,   s.  c. ;    Hlgham   v. 

FUrtonn.  Dare,  lOB.  ftC.  17,  19;   Doe  Ridgway,  lOEait,  109;  Middletoni-.  Wel- 

f.  Cartwri^ht,  Ry.  ft  M.  82.    An  entry  by  ton,   10  Bam.  ft   CreN.   S17,    In  tbosa 

a  steward  m  his  books,  in  his  own  bvor,  states  of  the  Union  in  which  the  original 

oncomiecied  with  other   entries   against  entries  of  the  party,  in  hia  own  acconnt 

him,  is  held  not  admlasible  to  prove  the  books,   may   be  evidence  tor   him,   and 

fiwta   staled   in  inch  entiy.     Knight  a.  where,  therefore,  a  tUee  entry  'am  some- 

Marq.  of  Waterford,  4  Y.  ft  C.  234.     Bat  tamea  amount  to  the  crime  of  fbrseir, 

where  the  enti-   goes  to  ahow  a  general  there  is  mnch  stronger  reason  ftir  aomit. 

balance  in  Mb  own  tkvor,  it  has  been  ruled  ting  the  entries  in  evidence  against  third 

not  to  aflbcl  the  admiasibility  of  a  pardon-  persons.     See  alao  Hoare  v.  CoiTtiai,  4 

br  enoy  charging  himself.    WUllams  v.  Taniit  S60. 
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per  ma  attempted'  to  be  proved  by  showing  a  contract  of  hiring 
aiid  serrice ;  the  books  of  his  deceased  master,  ctmtaining  minutes 
of  his  contracts  witli  his  serraats,  entered  at  the  time  of  contract- 
ing iritfa  them,  and  of  Bubseqnent  payments  of  their  vages,  were 
bold  inadmissibla ;  for  the  entries  were  not  made  against  the  wri- 
ter's interest,  for  he  would  not  be  liable  unless  the  serrice  wore 
performed,  nor  were  they  made  in  the  course  of  hie  dutj  or 
employment.^ 

§  151.  Where  the  mitrjf  it  itteif  A«  mly  evidenee  of  the  ehtarge, 
of  which  it  shows  the  subseqaent  liquidation,  its  admission  has 
been  strongly  opposed,  on  the  ground,  that,  taken  together,  it  is 
no  longer  a  declaration  of  the  party  against  his  interest,  and  may 
be  a  declaration  ultimately  in  his  own  favor.  This  point  was 
raised  in  the  cases  of  Bighorn  t.  Bidgicay,  where  an  entry  was 
umfdy  marked  as  paid,  in  the  margin ;  and  of  Roiee  t.  Brenian, 
which  was  a  debtor  and  creditor  account,  in  a  toller's  books, 
of  the  money  received  for  toUs,  and  paid  over.  Bat  in  neither  of 
these  cases  was  the  objection  sustained.  In  the  former,  indeed, 
there  was  evidence  tdiunde,  that  the  service  charged  had  been 
performed  i  but  Z<ord  EUenborough,  thou^  he  afterwards  ad- 
verted to  this  fact,  as  a  corroborating  circumstance,  first  laid 
down  the  general  doctrine,  that  "  the  evidence  was  properly  ad- 
mitted, upon  the  broad  principle  on  which  receivers'  books  have 
been  admitted."  Bat  in  the  latter  case  there  was  no  such  proof; 
and  Lord  Tenterden  observed,  that  almost  all  the  accounts  which 
were  produced  were  accounts  on  both  sides ;  and  that  the  objoor 
tign  would  go  to  the  very  root  of  that  sort  of  evidence.  Upon 
these  authorities,  the  admissibiHty  of  such  entries  may  perhaps  be 
considered  as  established.'  And  it  is  observable,  in  corroboration 
of  their  admissibility,  that  in  most,  if  not  all  of  the  cases,  they 
^pear  to  have  been  made  in  the  ordinary  course  of  business  or 
of  duty,  and  therefore  were  parts  of  the  rea  guUe? 

>  Scjjiia  v.  Worth,  lAd.4ELM.  ■.  ■In  Dowe  v.  Yowlet,  I  M.  ft  Rob.  261, 

1S2.  the  evldeoce  oStTed  iru  merely  a  tntdM- 

■  Higham  t.  TIXAgwKf,  10  E«t,  109 j  nuui't  bill,  recetpted  in  fliU ;  which  wm 

Bowe  0.  BrentDii,  S  Man.  A  R.  267 ;   2  otomH/  ntjected  by  LltUedale,  J.,  u  it 

Smitli'i  Leading  Cu.  196,  note.    In  Wll-  lud  uottha  merit  of  an  original  entry;  tot 

liaina  «  GeaTes,  B  C.  &  P.  692,  the  enoiet  though  the  receipt  of  payment  wai  againiC 

in  •  deceaied  itew«rd'»  account  were  ad-  the  partr'a  inlerett,  yet  the  main  flict  to 

mined,  thoDgh  the  balance  of  the  acconnt  ba  ettsbUabed  woa  the  performance  of  the 

wa*  in  hli  GiTOr.     See  alao  Doe  v.  Tyler,  ■errioe*  cbaraed  in  the  bill,  the  appear- 

4  M.  &  P.  877,  there  died.    Doe  n.  Wbit-  anoe  of  which  denoted  that  better  erl- 

eomb,  16  Jur.  778.  dence  eziated,  in  the  original  enor  in  the 
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§  152.  It  haa  also  been  queatianed,  whether  the  eotiy  is  to  be 
receiyed  in  evidence  of  mating,  which,  though  forming  part  of  the 
declaration,  were  not  in  themtelvet  against  the  interest  of  the  declar- 
ant. This  objectioQ  goes  not  only  to  collateral  and  independent 
facts,  but  to  the  claas  of  entries  mentioned  in  the  preceding 
section ;  and  would  seem  to  be  overruled  by  those  decisions.  But 
the  point  was  solemnly  argued  in  a  later  case,  where  it  was 
ai^udged,  that  though,  if  the  point  were  now  for  the  first  time 
to  he  decided,  it  would  seem  more  reasonable  to  bold,  that  the 
memorandum  of  a  receipt  of  payment  was  admiflsible  only  to 
the  extent  of  proving  that  a  payment  had  been  made,  and  the 
accotut  on  which  it  had  been  made,  giving  it  the  effect  only  of 
verbal  proof  of  the  same  payment ;  yet,  that  the  authorities  had 
gone  beyond  that  limit,  and  the  entry  of  a  payment  against  die 
interest  of  the  party  maMng  it  had  been  held  to  have  the  effect 
of  proving  the  truth  of  other  statements  contained  in  the  same 
entry,  and  connected  with  it.  Accordingly,  in  that  case,  where 
three  persons  made  a  joint  and  several  promissory  note,  and 
a  partial  payment  was  made  by  one,  which  was  indorsed  upon  tiie 
note  in  these  terms :  "  Received  of  W.  D.  the  sum  of  £280,  on 
account  of  the  within  note,  the  X800"  (which  was  the  amount 
of  the  note)  "Aoowyr  heen  originally  advanced  to  E.  S"  —  for 
wtiich  payment  an  action  was  brought  by  the  party  payii^,  as 
surety,  against  E.  H.,  as  the  principal  debtor ;  it  was  held,  upon 
the  authority  of  Bigham  v.  Ridgway,  and  of  Doe  v.  Rohton,  that 
the- indorsement,  the  creditor  being  dead,  was  admissible  in  evi- 
dence of  the  whole  statement  contained  in  it ;  and  consequentlj, 
that  it  was  primd  facie  proof,  not  only  of  the  payment  of  the 
money,  but  of  the  person  who  was  the  principal  debtor,  for  whose 
account  it  was  paid ;  leaving  its  effect  to  be  determined  by  tho 
jury.i 

tnuleimBii'i  book.    The  tame  otn«ctioii,  tot  the  puipose  of  getting  a  discharge '' 

indeed,  «M  taken  here,  b;  the  learned  See  also  infia,  S  1S2. 
couiiiel  tbr  the  defendant,  u  in  the  cases         '  Dariee  o.  Hampbreys,   S    Mee«.   t 

of  Higliom  V.  Ridgwuy,  and  of  Rowe  i>.  Welab.  158, 166.    See  also  Stead  c  Ilea- 

Brenton,  namel;,  that  the  proof,  aa  to  in-  too,  i  T.  B.  6S9 ;   Itoe  i>.  Kawlings,   7 


itaelf ;  bat  the  objecdoD  waa  not  particu-  408.    The  case  of  Chatabera  t>.  Semas- 

larlynoticedb7LfctledalB,J.,beforewhom  conl,  1  Cr.  £  Jer.  451,  1  Tyrwh.  S86, 

it  was  tried ;   though  the  same  learned  which  may  teem  opposed  to  these  decli- 

judge  aQenrard  incmmted  his  opinion,  b^  ions,  turned  on  a  diflerent  principle.    That 

nK^™iTi<i.   in  mniu  f«  ...  rthioniinn  .in.,_  (^mg   iQTolTed  the   pffect   of   Bu   nnd^^ 
sheiifT's  return,  and  the  extent  of  the  dr 

a  charge  himself,  cmnitances   which   the   sherifi"*   retmi. 
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§  153.  In  order  to  render  dedaratiima  agmnat  intereet  admiBBible, 
it  u  not  rteeetaary  that  ike  declaraiU  themld  have  hem  competeni,  if 
Kving,  to  testify  \a  the  facts  contained  in  the  declaration ;  the 
evidence  heing  admitted  on  the  broad  ground,  that  the  declaration 
was  against  the  interest  of  the  par^  making  it,  in  the  nature  of 
ft  confession,  and,  on  that  account,  so  probably  true  as  to  justify 
its  reception.^  For  the  same  reason  it  does  not  seem  necessary 
that  the  fact  should  hare  been  stated  on  the  personal  knowledge 
of  tlie  declarant.^  Neither  is  it  material  whether  the  ttame  fact 
is  or  is  not  provable  by  other  witnesses  who  are  still  living.* 
Whether  their  testimony,  if  produced,  might  be  more  satisfactory, 
or  its  non-production,  if  attainable,  might  go  to  diminish  the 
weight  of  the  declarations,  are  considerations  for  the  jury,  and  do 
not  afifeot  the  rule  of  law. 

§  154.  But  vhere  the  evidence  consists  of  entries  made  by 
persons  acting  for  others,  in  the  capacity  of  agenta,  ateieardt,  or 
reeeiveri,  some  proof  of  such  (^ency  is  generally  required,  pre- 
vious to  their  admission.  The  handwriting,  after  thirty  years, 
need  not  be  proved.*  In  regard  to  the  proof  of  official  character, 
a  distinction  has  been  taken  between  public  and  private  offices,  to 
Ibe  effect,  that  where  the  office  is  public  and  must  exist,  it  may 

ooglit  to  indnde,  and  u  to  which  It  vonld  dettention  of  a  deMued  agent  or  office, 
te«anclii^T«  evidence.  It  seenu  to  have  mode  white  he  wm  pt^og  over  moDe;_  to 
been  comidered,  that  the  Tetum  could  hii  prindpal  or  supenor,  and  deiigjiating 
nvperiy  uanate  only  thoM  thing!  which  the  penon  tnm  wboiD  he  received  a  par- 
It  wa«  the  offlcer'a  duty  to  do ;  and,  there-  ticular  lum  entered  bj  him  In  his  books, 
ftire,  thoagh  evidence  of  the  fact  of  Ihe  li  admisrible  in  evidence  againBt  that  per* 
aiTMt,  it  waa  held  to  be  no  evidence  of  ton,  qwrre;  and  lee  Fnttdoo  ■>.  Clogg,  10 
tb«  i^aca  where  the  arreet  waa  made,  M.  t.  W.  572.  The  Ime  diatinction,  more 
thoDgb  thia  waa  slated  in  the  return.    The  recently  taken,  ia  this ;  that  where  the 

. J .  .. J :. :_         ,__  ,_  -j_:„.l  ..  v,, :__.   j]|g   j^ 


which  it  was  hi«  dutj  to  e 

oucK     1  l^rwh.    8S8,  per  Bayley,  B.  •■--'—■      " -  t,__  . —  , -r.. 

Aftsrwardi,  till*  Judgment  waa  amined  ___ 

In  Ihe  Eicheqner  Chamber,  4  Tvrwh.  i.  t 
Wl;  1  Cr.  Ueel.  «  Bos.  $47,  868;   the         'Doe  t>.  Bobson,  ISEast.  S2;  Short  e. 

eaiirtbaiiig"aUofopiaIon,  that  whatever  Lee,  2  Jac   &  W.   4&4,   489;    Gleadow 

«&et  mar  be  due  to  an  entry,  made  !n  the  v.  Alkln,  I.Cr.  £  Mess.  410;  Middleton  r. 

eomwof  any  office,  nporting  facts  neces-  Melton,  10  B.  &  C.  SIT,  826;  Bosworth 

•ary  to  the  pMftrmance  of  a  duty,  the  v.  Crotchet,  Fh.  &  Am.  on  Evid.  848,  n. 
Mriemeot  of  other  dtcomataiicea,  however        '  Create  b.  Barrett,  1  Cr.  Mee*.  ft  B. 


BabDBlly  th«y  mar  be  thou^t  to  And  a  BIS. 

t«a»    ■  

.       1    p.  MT 

■.SNottftHcC.  408;  Sbetmano.  R.  E 


place  in  the  nanattvo,  h  no  proof  of  thoae        *  tOddleton  n.  KAtoo,  16  B.  ft-C.  827, 


cfrevmataneea."    See  alao  Thompson  p.    per  l^ike,  J.;  Bany  ».  BebUngton,  4  T. 

8ttv«is,3NottftHcC.  408;  Sherman  0.    R.  514. 

'^inibr,  llJohn*.  TO.    Whether  ■  verhd         *  Wynna  p.  Tyrwhitt,  4  B.  ft  Aid.  STO 


D.gitizecbyG00glc 


na  LAW  OF  HTIDENCB.  ffAhT  It. 

always  be  piesumed  that  a  person  who  act«  ia  it  has  been  regu- 
larly appobited ;  but  that  where  it  is  merely  private,  some  pre- 
liminary evidence  must  be  adduced  of  the  existeuco  of  the  office, 
and  of  the  appointment  of  the  agent  or  incumbent.'  Where  the 
entry,  by  an  agent,  chaises  himself  in  the  first  instance,  that  fact 
has  been  deemed  sufficient  proof- of  his  agency;'  but  where  it 
was  made  by  one  styling  himaelf  clerk  to  a  steward,  that  alone  was 
considered  not  sufficient  to  prove  the  receipt,  by  eitlier  of  them, 
of  the  money  therein  mentioned.'  Yet  where  ancient  books  con- 
tain strong  internal  evidence  of  their  actually  being  receivers'  or 
agents'  books,  they  may,  on  that  grotmd  alone,  be  submitted  to 
the  jury.*  Upon  tlie  general  question,  how  far  mere  antiquity 
in  the  entry  will  avail,  as  preliminary  proof  of  the  character  of 
the  declarant,  or  party  making  the  entry;  and  how  far  the  cir 
cumstances,  which  are  necessary  to  make  a  document  evidence, 
must  be  proved  aliunde,  and  cannot  be  gathered  from  the  docu- 
ment itself,  the  law  does  not  seem  perfectly  setded.*  Bat  where 
the  transaction  ia  ancient,  and  the  document  charging  the  party 
with  the  receipt  of  money  is  apparently  genuine  and  fair,  and 
comes  from  the  proper  repository,  it  seems  admissible,  upon  the 
general  principles  already  discussed  in  treating  of  this  exception.* 
§  155.  There  is  another  class  of  entries  admissible  in  evidence, 
which  sometimes  has  been  regarded  as  anomalous,  and  at  others 
has  been  deemed  to  fall  within  the  principle  of  tlie  present  excep- 
tion to  the  general  rule ;  namely,  the  private  bookt  <if  a  dectaaed 

1  Short  V.  Lm,  2  Jk.  ft  W.  464, 406.  than  k  hondieil  vean  i^.      DsTiet  n. 

■  Dm  v.  Stacj',  e  Cw.  ft  P.  189.  Horno,  1  Cr.  ft  Jer.  687,  SSO,  608.  per 

*  Da  Rutzen  v.  Fur,  4  Ad.  ft  EI.  68.  Ld.  Lyndhiint,  C.  B.  In  aoother  can. 
And  lee  Doe  v.  Wittcomb,  16  Jnr.  T78.  which  vai  i  bill  tbr  titfae*,  sgainst  whidi 

*  Dm  v.  Ld,  Qto.  Thyiat,  10  Eait,  206,  m  nodiu  wu  alleged  in  defence,  k  receipt 
310.  of  more  than  fltfy  jeara  old  vsi  offfeied, 

*  In  (me  case,  when  the  point  in  iMoe  to  prove  a  mone?  payment  therein  mea- 
«M  tlie  exiftenca  of  a  cnitom  for  the  ez-  tioned  to  have  bepn  received  fbr  a  pt»- 
diuion  of  tbrcign  oordwaiiMn  ftom  a  cer-  Mriptloa  rent  in  lien  of  tithcfl  ;  hot  it  wu 
tain  town;  an  tatry  in  the  coipomHon  held  iQRdmiMible,  without  alio  showing 
books,  liKtied  by  one  acknawledgmg  him-  who  the  partie*  were,  and  in  what  charac- 
--■*■    -■  -  "- — ID,  oift«e  of  (he  oorparar  ter  the; stood.    Manbr  r.  Cnrti»,  1  Prioe, 

"    ~Ti,_per  Thompson,  C,  B,,  Graham,  B., 
d  RlchanlB,  B. ;  Wood,  B.,di»»entiente. 
'  See  Phil,  ft  Am.  on  End.  SSI,  o.  12) ; 
..    .  PhU.ETid.  316,  n.(6j,  and  <<aiea  then 

nine  pain  of  ihoet  ftvm  anotlier  perton,  dted ;  Fenwlck  d.  Read,  6  Madd.  6,  per 
fbr  a  umilar  offence ;  were  KTeTallr  held  Sir  J.  Leach,  Vice-Ch.;  Bertie  b.  B««d- 
Inadmisiibte,  without  previonslr  ofierinK  mont,  2  Price,  SOTj  Bp.  of  Meatb  o.  Mar- 
•ome  STklenM  to  ahow  bv  whom  the  en-  onia  of  Wincheater,  6  Bins.  m.  o.  ISL 
triea  wai«  aubacrlbed,  and  in  what  litna-  aOS ;  [Dm  d.  Michael,  24  Etig.  Law  aad 
tton  the  aeTeral  paitieB  actoallj  stood;  Bq.  B.  180.| 
•hhOD^  the  lalcatof  Oie  entrlea  waa  mive 
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rettor  or  viear,  or  of  an  ecclesiastical  corporatioa  a^regate,  con- 
taining eatriea  of  the  receipt  of  eocleBiastical  dues,  vben  adiaitted 
in  bvoi  of  their  Bucceflsors,  or  of  parties  claiming  the  same  interest 
U  the  maker  of  the  entries.  Sir  Thomas  Plumer,  in  a  case  before 
him,'  8^d :  "  It  is  admitted,  that  the  eatries  of  a  rector  or  vicar 
are  eridence  for  or  against  his  snccessors.  It  is  too  late  to  ai^e 
npon  that  mle,  or  upon  what  gare  rise  to  it ;  -whether  it  was  the 
«utna  Seaccforiif  the  protection  of  the  clergy,  or  the  peculiar 
nature  of  property  in  tithes.  It  is  now  the  setUed  law  of  ^e  land. 
It  19  not  to  be  pretumed  ihat  a  perton,  having  a  tempormy  interett 
enfy,  win  inaa^  a  faheKood  in  Au  hook  from  which  he  can  derive  no 
advantage.  Lord  Kenyon  has  said,  tbat  the  rale  is  an  exception ; 
and  it  is  BO ;  for  no  other  proprietor  can  make  evidence  for  those 
who  claim  under  him,  or  for  those  who  clum  in  the  same  right 
and  stand  in  the  same  predicament.  But  it  has  been  the  settled 
law,  as  to  tithes,  as  far  back  as  our  research  can  reach.  We 
must,  therefore,  set  out  from  this  as  a  datum ;  and  we  must .  not 
make  comparisons  between  tliis  and  other  corporations.  No  coi^ 
poration  sole,  except  a  rector  or  vicar,  can  make  evidence  for  his 
BucceBsor."  But  the  strong  presumption  that  a  person,  having 
a  temporary  interest  only,  will  not  insert  in  his  books  a  fidsehood, 
from  which  he  can  derive  no  advantage,  which  evidently  and 
justly  had  so  much  weight  in  the  mind  of  that  learned  judge, 
would  seem  to  bring  these  books  within  the  principle  on  which 
entries,  made  either  in  the  course,  of  duty,  or  against  interest,  are 
admitted.  And  it  has  been  accordingly  remarked,  by  a  writer 
of  the  first  authority  in  this  branch  of  the  law,  that  after  it  has 
been  determined  that  evidence  may  be  admitted  of  receipts  of 
payment,  entered  in  pri^to  books,  by  persons  who  are  neither 
obliged  to  keep  such  books,  nor  to  account  to  others  for  the  money 
received,  it  does  not  seem  any  infringement  of  principle  to  admit 
these  books  of  rectors  and  vicars.  For  the  entries  cannot  be  used 
by  those  who  made  them ;  and  &ere  is  no  l^al  privity  between 
them  and  their  successors.  The  strong  leaning,  on  their  part,  in 
favor  of  tlie  church,  is  nothing  more,  in  l^;al  consideration,  than 
the  leaning  of  every  declarant  in  favor  of  his  own  interest,  afibct^ 
ing  the  weight  of  the  evidence,  but  not  its  admissibility.  General 
obmrvBtaons  have  occasionally  been  made  reBpecting  these  books, 

1  Sbort  f.  Lee,  3  Jso.  ft  W.  ITT,  ITS 
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vhich  may  seem  to  authorize  ttie  admisaioa  of  an;  kind  of  state- 
ment oontuned  in  them.  But  such  books  are  not  admisnble, 
except  irtiere  the  entries  contain  receipts  of  money  or  eccle8ia»- 
tioal  daoB,  or  are  otherwise  apparently  prejudicial  to  the  interests 
of  the  makers,  in  the  manner  in  which  entries  are  so  considered 
in  analogous  cases.*  And  proof  will  be  required,  as  in  other 
cases,  that  the  writer  had  authority  to  receive  the  money  stated, 
and  is  actually  dead;  and  that  the  document  came  out  of  the 
proper  custody.* 

iphlL  &  Am.  on  Evid.  823,  828,  ud  *0nde7onETld.228,231:  Q 
auet  In  Dotw  (2)  and  (8);  1  PhiL  Brld.  v.  Jonet,  2  Bim.  A  Stn.  18S.iU] 
808.  notM.  (1),  (2J ;  Waid  v.  Pomtet,  S    v.  HhbcdMn,  1  Wightw.  OS. 
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CHAPTEE    IX. 

OF  Dmni  DECLABATIONB. 
f*|lU.  Declantioii*  made  in  trnM^p^Tft^"  pnxpeot  of  daith  mdmlidtde,  oa  trlili  Sir 


1CT.  Tba  petMD  mnat  hBTe  bem  eanpetent  to  toti^ ;  but  bebs  u  W4wmpll<'« 

will  Dot  wdnda  Om  dacIuatiaDa. 
1E&  Tba  dedanttoni  mnit  be  nude  under  the  spimbeniion  of  almoet  immaji«t» 

dMtll. 

1E0.  Cen  cndj  1m  Tecdred  to  the  extent  tlie  pemm  might  bare  teatlfled,  and  mmt 

beecHuidete. 
ISO.  Ccmpetencj  of  the  eridence  detannimd  bj  oonrt ;  Iti  weight  bj^jmr. 
lei.  IT  mduwd  to  writing,  it  mn«t  Iw  prodnoed  If  poulble. 
1610.  Bnt  if  raatiiiK  in  memaij,  witneu  maj  teiti^  to  sntMance  of  dadanUom, 
U1&  Tlie  dedeiation  m^  he  hj  ligii*  a*  well  a»  woidi.] 

§  166.  A/ffurfA  exception  to  the  rale,  r^eotiug  heareaj  evidence, 
is  allowed  in  Uie  case  of  ^ng  deelaratiotu.  The  general  principle, 
OD  wliich  this  species  or  evidence  is  admitted,  was  stated  hj  Lord 
Chief  Baron  Eyre  to  be  this,  —  that  they  are  declarations  mode  in 
eztreouty,  vrhen  the  party  is  at  the  point  of  death,  and  vhea 
every  hope  of  this  vrorld  is  gone ;  when  every  motive  to  falsehood 
is  ulenced,  and  the  mind  is  induced,  by  the  most  powerful  con- 
aiderations,  to  spe^  the  truth.  A  situation  so  solemn  and  so 
awful  is  considared  by  the  law,  as  creating  an  obligation  equal  to 
that  which  is  imposed  by  a  positive  oath  in  a  court  of  justice.^ 
It  wag  at  one  time  held,  by  respectable  autliorities,  that  this 
general  prindple  warranted  the  admission  of  dying  declarations 
in  all  cases,  civil  and  criminal;  but  it  is  now  well  settied  that 
they  are  admissible,  as  such,  only  in  cases  of  homicide,  "  where 
the  death  of  the  deceased  is  the  sul^ect  of  the  charge,  and  the 
drcumstances  of  the  death  are  the  sulyect  of  the  dying  declora- 

'  Rex  e.  Woodootk,  2  Leach'i  Cr.  Cai.    pa  dicera  venim.    Uucard.  De  Pnibat. 


, e  moribundum,  non  pnMUtnen-    general  ground.    Hex  v     ..       ,  _ 

dnm  «it  mentiri.  ncc  mm  immemorem    State  Tr.  166,  201.    The  rule  of  the  Com- 
Mdatit  tBtema;  licet  non  pnemmatcr  km-    mm  I«w,  nnder  which  thi*  evidence  ii 
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tioiis."^  The  reasons  for  thuB  restricting  it  maj  be,  that  fbe 
credit  is  not  in  all  cases  due  to  the  declarations  of  a  dying  person ; 
for  Ms  bod;  may  have  surriTed  .the  powers  of  his  mind ;  or  hie 
recollection,  if  his  sensea  are  not  impaired,  maj  not  be  perfect ; 
or,  for  the  sake  of  ease,  and  to  be  rid  of  the  importunity  and 
aonof  ance  of  those  around  him,  he  may  say,  or  seem  to  say,  what- 
ever they  may  choose  to  suggest'  These,  or  the  like  considera- 
tions, have  been  regarded  as  counterbalancing  the  force  of  the 
general  principle  above  stated;  leaving  this  exception  to  stand 
only  upon  the  ground  of  tiie  public  necessity  of  preserving  the 
lives  of  the  commonity,  by  bringing  manslayers  to  justice.  For 
it  often  happens,  that  there  is  no  third  person  present  to  be  an 
eyewitness  to  the  foct ;  and  the  usual  witness  in  other  oases  of 
fdony,  namely,  the  party  injured,  is  himself  destroyed.^  But 
in  thus  restricting  the  evidence  of  dying  declarations  to  cases  of 

admitted,  it  held  not  ia  be  T^wiled  bj,  aiuen  from  a,  mis^tpreheniirai  gf  the  tms 
DOT  liwnrirtfnt  willi,  ttaoM  exireu  pro-  grounds  upon  which  the  declarktioiia  are 
Ti^ont  of  constitntiaiul  law,  irliicb  lecure    receiraMe  as  teetimoiif.    It  is  not  receiTcd 


to  the  person  aBCiiMd<tfe  crime,  the  light  npoa  an^  other  groand  than  that  of  no- 
lo be  confronted  with  the  wibiewee  aninat  ceoiity,  in  order  to  prevent  mnrder  goiag 
blm.  AnlhooT  l^  The  State,  1  Meiga,  nnponiahed.  What  i«  iaid  in  Uie  IxMika 
265;  Woodsidea  v.  The  State,  2  How.  about  the  aituatioa  of  the  declarant,  he 
Uia.  B.  656;  [Canqibeil  v.  SiBte,  11  Geo.  being  virtuallj-  under  the  moat  aolemn 
86S.1  aancidoii  to  apeak  the  truOi,  U  &r  fh>in 
1  Bex  V.  Mead,  2  B.  &  C.  606.  la  this  preseutiag  the  tiue  gtound  of  the  admia- 
eaw  the  priaoner  had  been  emiTicted  of  aion,  for  if  that  were  all  that  ia  requjaita 
peijmj,  and  mored  for  a  new  trial,  be-  to  render  tlie  dedaratlona  eTidence,  the 
cause  coDvicted  agidiut  the  wdght  of  evl-  apprehension  of  death  should  hare  die 
deaoej  after  wliiiA  he  shot  the  preeecutor.  same  efi^  sinoe  it  would  place  the  de- 
TJpon  showing  canae  against  tlie  rule,  the  clannt  tmder  the  tame  restraint  as  if  tlie 
counsel  for  the  prosecution  oAbred  ttie  dy-  apprehenaion  were  fbunded  in  &ct.  But 
Ing  declaraiions  of  the  prosecutor,  relative  both  must  concur,  both  the  &ct  and  the 
to  the  HifCt  aC  peijurf ;  but  the  eridence  uipreheosion  of  being  in  extmna.  And, 
was  a4judged  inadmissible.  The  aame  alUiou{h  it  is  not  indispensahte  that  there 
point  was  ruled  bjr  Bsyley,  J.,  in  Bex  ahould  be  no  other  evidence  of  the  aame 
n.  Hutchinson,  who  woa  indicted  for  ad-  &cta,  the  mle  is,  no  doubt,  baaed  upon  the 
mimsterinK  poiaon  to  a  woman  pregnant,  preaum;ptioa,  ttiat  la  the  mAioritr  of  caaes 
but  not  quick  with  child,  in  order  to  pro-  ttiere  will  t>e  no  other  equaUy  satis&ctory 
cure  abortion.  2  B.  ft  C.  608,  note.  This  proof  of  thesamefhcta.  This  presumption 
doctrine  was  well  considered,  and  ap-  and  the  consequent  probabili^  of  the  criine 
proved  in  Wilsoo  n.  Boerem,  1G  Johoa.  going  nnpunlahed,  ia  nnqnettionaUy  the 
286.  In  Rex  b.  XJojd  et  al.,  i  C.  Ik  P.  chief  pound  of  thl«ezcepti<»  in  the  I^ur 
283,  auch  declarationa  were  i^ected  on  a  of  Evidence-  And  the  great  reaaon  whr 
trial  for  robhe^.  Upon  an  Indictment  for  it  could  not  be  received  geuendly,  as  evi> 
tlie  miuder  of  A,  b;  poison,  which  was  deuce  in  all  cases  wbere  &e  (kcts  involved 
also  taken  bj  B,  who  died  in  consequence,  should  thereafter  come  in  question ,  aeeiiia 
it  was  held,  (hat  the  during  declarations  of  to  be  that  it  wants  one  of  the  most  import 
B  were  aiimisslble,  though  the  prisoner  tsnt  and  indispensable  elements  of  testi- 
wai  not  indicted  fbr  murdering  her.  Rei  monf ,  that  of  an  opportunity  for  crosa- 
V.  Baker,  2  M.  &  Rob,  63 ;  [State  v.  Cam-  examination  hj  the  party  against  whom 
eron,2Chand.l72.]    [•Dailoyv.N.  Y.  4  Itis  offered.] 

N.  H.  Rulw.  S2  Conn.    In  some  of  the         ■  Jackeon  v.  Kniiftn,  2  Johns.  81.  S^ 

ttates,  dfinK  declarationa  have  been  re-  per  Livingston,  J. 
odved  in  dvil  causes.    Malaun  v.  Ammon,         *  1  Eaa^  P.  C.  368. 
1  Qnnfa  Caste  {Penn.),  128.    But  It  bai 
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trial  for  homicide  of  the  declarant,  it  should  oe  ohserred,  that 
&iB  applies  only  to  declarations  offered  on  the  sole  ground,  that 
the;  vere  made  in  extremU ;  for  where  they  constitute  part  of  the 
r€9  getbB,  or  come  Tithia  the  exception  of  declarationB  against 
interest,  or  the  like,  they  are  odmiesihle  as  in  other  cases ;  irre- 
spective of  the  fact  that  the  declarant  was  under  apprehension  of 
death.^ 

§  157.  The  persons,  whose  declarations  are  thus  admitted,  are 
considered  as  standing  in  the  same  situation  as  if  they  were 
sworn ;  the  danger  of  impending  death  being  equivalent  to  the 
sanction  of  an  oath.  It  follows,  therefore,  that  where  the  declare 
ant,  if  living,  would  have  been  incompetent  to  testify,  hy  reason 
(tf  infkmy,  or  the  like,  his  dying  declarations  are  inadmissible.' 
And,  as  an  oath  derives  the  value  of  ita  sanction  from  the  religions 
sense  of  the  party's  aocountability  to  his  Maker,  and  the  deep 
impression  that  be  is  soon  to  render  to  Him  the  final  account ; 
wherever  it  appears  that  the  declarant  was  incapable  of  this  reli- 
pous  sense  of  accountability,  whether  from  infidelity,  imbecility 
of  mind,  or  'tender  age,  the  declarations  are  alike  inadmissible.* 
On  the  other  hand,  as  die  testimony  of  an  accomplice  is  admls- 
idble,  gainst  his  fellows,  the  dying  declarations  of  a  parttoep$ 
o-mtnu  in  an  act,  which  resulted  in  his  own  death,  are  admissible 
agunst  one  indicted  for  the  same  murder.* 

§  158.  It  is  essential  to  the  admissibility  of  these  declarations, 
and  is  a  preliminary  fact,  to  be  proved  by  the  party  offering  them 

1  i 


ttwnght  lh«t  tha  dying  decUmdoM  ol  . ,   _   __ 

mbwaiUug  iritnesB  to  afbraied  iiuitrunient  Cas.  S78. 

wera  admuubls  to  impeach  itj  bat  lucli  ■  Rex  v.  Vike,  8  C.  &  F.  698;  Segina 
CTidence  U  now  rqected,  fbr  tlie  leaeoiu  v.  Perkim,  dC.&V.  SBB ;  2  Mood.  Gr.  C. 
■Imdr  stated.  Supra,  i  IW.  See  8  to-  13fi;  2  RuMellon  Crimet,  6SB. 
but  V.  DiTdeo,  1  Mees.  &  W.  Slfi,  627.  *  Tiucklar'i  casa,  1  East,  P.  C.  864. 
In  BcKina  v.  MegMn  cf  al.,  9  C-  &  P.  418,  [Where  the  deciuationj  b&ve  been  put  in 
420,  Ibe  priaooen  were  tried  on  indict-  evideoce,  and  an  attempt  hat  been  mada 
ments,  one  tbr  the  murder  of  Aim  GCew-  by  the  other  aide  to  deatray  the  effect  of 
■rt,  and  the  other  for  a  rape  upon  her.  inch  declaradoni  hy  showing  the  bad  char- 
In  the  fbnner  caaa,  her  decloiationi  were  acter  of  the  deceased,  the  proaaculion,  fbr 
Myevted,  became  not  made  in  extremit;  the  puipote  of  corroborating  the  evidence, 
tsd  in  tbe  latter  eo  much  of  them  »a  maj  prove  that  the  deceased  made  other 
chowed  that  a  dreadftil  outrage  had  been  decLarationB  to  the  same  purport,  a  few 
perpeiralijd  upon  her  was  received  as  part  moment!  aiUr  he  was  atruck,  althongh  it 
of  the  outrage  itself,  being,  in  contemida-  did  not  appear  that  be  waa  then  under  the 
ttco  of  hiw,  contempomneous ;  but  m>  apprehension  of  immediate  death.  Blata 
amdiMreUted  to  the  identity  of  the  per-  s.  Tliomaaon,  IJonet,  Law  (N.  C.)  274.] 
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in  evidence,  that  they  vere  made  tmder  a  tenu  of  impeadmg  death  ; 
bat  it  is  not  neceBsaiy  that  they  should  be  stated,  at  the  time,  to 
be  80  made.  It  is  enough,  if  it  Batisfactonly  appears,  in  any 
mode,  that  Uiey  were  made  under  that  sanction ;  whether  it  be 
directly  proved  by  the  express  language  of  the  declarant,  or  be  in- 
ferred from  his  evident  danger,  or  the  opinions  of  the  medical 
or  other  attendants,  stated  to  him,  or  &om  his  conduct,  or  other 
circumstances  of  Uie  case,  all  of  which  are  resorted  to,  in  order 
to  ascertain  the  state  of  tiie  dedaranf  s  mind.^  The  length  of 
time  which  elapsed  between  the  declaration  and  the  death  of  the 
declarant  furnishes  no  rule  for  the  admission  or  rejection  of 
the  evidence ;  though,  in  the  absence  of  better  testimony,  it  may 
serve  as  one  of  the  exponents  of  the  deceased's  belief,  that  his 
dissolution  was  or  was  not  impending.  It  is  the  impreanon 
of  almost  immediate  dissolution,  and  not  the  rapid  succession  of 
deadi,  in  point  of  fact,  that  renders  the  testimony  admissible.* 
Therefore,  where  it  appears  that  the  deoeased,  at  the  time  of  the 
declaration,  had  any  expectation  or  hope  of  recovery,  however 
sUght  it  may  have  been,  and  though  death  actually  ehsued  in  an 
hoar  afterwards,  the  declaration  is  inadmiseihle.^  On  the  other 
hand,  a  belief  that  he  will  not  recover  is  not  in  itself  sufficient, 
unless  there  be  also  the  prospect  of  "  almost  inuuediate  dissolu- 
tion." * 

1  Bex  V.  Woodcock  2 1«adi'i  Cr.  Cai.  9 ;  Lmji  v.  Tbe  State,  Id.  H ;  [OliveT  v. 

Ce? ;  Jolin'i  cttM,  1  EMt,  P.  C.  8&T,  866 ;  State,  IT  AIb.^7  ;  Johiuoii  u.  BtMe,  lb. 

Bex  V.  Bonoer,  0  C.  &  P.  886;   Res  o.  SIS.] 

Taa  ButcbeU,  Id.  681  i  Rex  b.  Moale;,  1         *  So  ruled  in  WelbcHTi'a  iwe,  1  Eaat^ 

UooAj't  Cr.  Cis.  97 ;  Bex  v.  SpUflbuiy,  T  P.  C.  868,  369 ;   Hex  v.  Chriilie,  2  Rum. 

C.  A  P.  187,  per  Coleridga,  J. ;   Bes.  v.  on  Crimea,  686 ;  Rex  ■>.  Ha^ward,  6  C.  ft 

Ferkdii*,  2  Uood.  Cr.  Cu.   185:    Moat  P.  167,  160;  Rex  u.  Crockett,  4  C.  &  P. 

gomery  V.  Tbe  State,  11  Ohio,  42J;  Dunn  &14;  Bex  d.  Fagent,  7  C.  &  P.  288.    [The 

o.  Tbe  State.  3  Pike,  220;  Commonwealth  declaradoQa  made  bj  one  in  ]ii«  lart  ill- 

V.  M'Pike,  8  Cnah.  ISl ;  Beg.  u.  Mooney,  new,  who  aajd  ha  ihould  die,  but  whom 

6  Cox,  C.  C.  81B.  the  phyudtui  liad  juit  ttAd  he  might  t*. 

'  In  Woodoock'i  caM,  2  Leach'i  Cr.  cover,  are  not  admiuible  u  dying  declant- 

Cai.   663,   the   dedarationi    were   made  tioni.    Bj  Hu-ris,  J.   People  b,  BobinHm, 

forty-eight  hour»  befbrs  death ;  In  Tinck-  2  Parker.  Cr.  B.  286.    See  Pe<^e  v.  KiuA- 

lefacue,  lEaat,P.  C.  S54,i<Hneoftbe]a  erbodier,  1  lb.  802.] 
were  made  ten  days  before  death ;  and  in         *  Such  yru  the  language  of  Hnllodc 

Bex  V.  Hoaley,  1  Hood.  Or.  Cm.  97,  they  B.,  in  Bex  v.  Van  ButctM,  3  C.  ft  P.  629] 

were  made  eleven  dayt  betbre  death ;  and  681.    See  ace  Wooilcock'a  cue,  2  Leach'a 

were  all  received.   In  this  last  instance,  it  Cr.  Cas.  667,  per  Ld.  C.  B.  Byie;   Rex  ». 

Speared  that  tbe  surgeon  did  not  think  Benner,  6  C.  &  P.  888 ;  Commonweami  v. 

s  case  hopeless,  and  told  the  patient  so;  King,  2  Virs.  Cases,  78;    Commonwealth 

bat  that  the  patient  thou^t  otherwise,  p.   GibwHi,  Id.    111^    Commonwealth  *. 

See  also  Begina  p.  Howell,  1  Denis.  Cr.  VaM,   8  Leigh,   R.   786 ;    The  State   ». 

Cas.l.    InKext>.BoiiiieT,  6C.  AP.  886,  P<^,  1  Hawka,  442;  Regbtav.  Perkins,  9 

they  were  made  three  dwi  befbre  death.  C.  ft  P.  895;  2  Mood.  Or.  Caa.  136,  a.  0.1 

And  see  Smith  ■>.  The  Stale,  9  Humph.  Bex  v.  A^ilon,  2  Lewin's  Cr.  Cas.  U1. 
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§  159.  The  decIaratloQB  c^  the  deceased  ore  admiBsible.  ordy  to 
tJtote  thirst,  to  wkiiA  he  VHndd  Jtave  been  eompetatt  to  tettify,  if  sworn 
in  the  cause.  Tbejr  must,  therefore,  in  general,  speak  to  facts 
only,  and  not  to  mere  matters  of  opuuOD ;  and  must  be  confliiod 
to  what  is  relevant  to  the  issue.  But  the  riglrt  to  offer  them  in 
evidence  is  not  restricted  to  tlie  side  of  the  prosecutor ;  they  are 
equally  admissible  in  favor  of  the  party  charged  with  the  death.' 
It  is  not  necessary,  however,  that  the  csamiiiation  of  the  deceased 
should  be  conducted  after  the  manner  of  interrogating  a  witciess 
in  the  cause ;  though  any  departure  from  this  mode  may  affect 
the  validity  and  credibility  of  the  declarations.  Therefore  it  is 
no  objection  to  their  admissibility,  that  they  were  made  in  answer 
to  leading  qneations,  or  obtained  by  pressing  and  earnest  solicita- 
tion.' But  whatever  the  statement  may  be,  it  must  be  complete 
in  itself;  for,  if  the  declarations  appear  to  have  been  intended  by 
the  dying  man  to  be  connected  with  and  qualified  by  other  state- 
ments, which  he  is  prevented  by  any  cause  from  making,  they 
will  not  be  received.' 

§  160.  The  circuttutancea  under  wlucli  tlie  declarations  were 
made  are  to  be  shown  to  the  judge  ;  it  being  his  province,  and  not 
that  of  the  jury,  to  determine  whether  they  are  admissible.  In 
Woodcod^t  case,  the  whole  subject  seems  to  have  been  left  to  the 
jury,  under  the  direction  of  the  court,  as  a  mixed  question  of  lav 
and  fact;  but  subsequently  it  has  always  been  held  a  question 
exclusively  for  tlie  cousidcratiou  of  the  court;  being  placed  on 
the  same  ground  with  the  preliminary  proof  of  documents,  and 
of  the  competency  of  witnesses,  which  is  always  addressed  to  the 
court.*  But  after  the  evidence  is  admitted,  its  credibility  is 
entirely  within  the  proVice  of  the  yaj,  who  of  course  are  at 


\,  1  Surk.  B.  621, 
ratolred  by  all 
«  prfflKwed  lo  Cliem. 


M  ratolred  bj  all  tlie  judgei,  i 


. \,  U.  858; 

V.  Reann  «  of,,  1  Stn.  490;  Res  v.  Wood-  Bex  u.  Van  ButcbeU,  8  C.  &  P.  620 ;  Rex 

cock,  2  Leacb't  Cr.  Ca«.  668;   IOUtk  v.  v.  BooDer,  S  C.  &P.  886;   Hex  d.  SpiU- 

Staie,  17  Ala.  66T.I  Inuv,  7  C.  &  F.  187,  IBO;   The  Slaie  v. 

*  8  Leigh,  R.  787.  (When  tlte  de-  Poll,  1  Uftwka,  444 ;  Commonirealth  i. 
oexed  beiiu  uked  "who  ^ot  hbn,"  re-  Uumr,  2  Aihm.  4l;  Common wrnlili 
I^  "the  priMLer,"  the  decbmtian  it  d.  WiULanii.Id.  69;  HUl't  caw,  2  Gratt. 
complele,  and  cannot  be  injected  becanae,  6M ;  HcDuiiel  b.  The  State,  8  Sni.  &.  M. 
from  weakneu  and  eih*ngtton,  he  was  401.  Where  the  dying  deponent  declared 
nnable  to  aiuwer  another  queitloo  pro-  that  the  itBtemeat  waa  "  a«  nigh  r^itlit  ai 
pavnded  to  him  immedlatelv  aft^irard*.  be  could  recollect,"  it  wai  held  admiBvible. 
UcImo  b.  State,  la  Ala.  672.1  The  State  i>.  Fewuon,  2  HiU,  6,  Car.  H 

•  SiriiL  pv  Ld.  EUanbcotHigh,  In  Bex  619;   [State  ».  Howard,  S3  VL  880.] 
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liberty  to  weigh  all  tbo  circumBtatices  under  Thich  the  declonir 
tiooB  vera  made,  including  thoee  alraadj  proved  to  the  judge, 
and  to  give  the  testimouf  only  such  credit  as,  upon  the  whole, 
they  may  think  it  deservM.* 

§  161.  If  the  statement  of  the  deceaoed  was  committed  to  writing 
and  ngned  bjf  him,  at  the  time  it  was  made,  it  has  been  held 
esseudal  that  the  writing  shoiild  be  produced,  if  existing ;  aad 
that  ueitiier  a  copy,  nor  parol  evidence  of  the  declaratioiu,  could 
be  admitted  to  sui^y  the  omission.^  But  where  the  declarations 
had  been  repeated  at  diffeient  times,  at  'one  of  which  they  were 
made  under  oath,  and  informally  raduced  to  writing  by  a  witness, 
and  at  the  others  they  wero  not,  it  was  held  that  the  latter  might 
be  proved  by  parol,  if  the  other  could  not  be  produced.'  If  the 
depoaition  of  the  deceased  has  been  taken  under  any  of  the  atat* 
ut/.d  OQ  that  subject,  and  is  inadmissible,  as  such,  for  want  of 
uompliance  with  some  of  the  legal  formalities,  it  seems  it  may 
still  be  treated  as  a  dying  declaration,  if  mode  tn  extremia.* 

§  161a.  It  has  been  held  that  the  tubttarux  of  the  declarations 
may  be  given  in  evidence,  if  the  witness  is  not  able  to  state  the 
precise  language  used."  And  we  have  already  seen  that  it  is  ao 
objectiou  to  their  admissibility,  that  they  were  obtained  in  answer 
to  questiouB  asked  by  the  bystanders,  nor  that  the  questions 
themselves  were  leading  questions ;  and  Uiat,  if  it  appear  that  the 
declarations  were  intended  by  the  dying  person  to  be  connected 
with  and  qualified  by  other  statements,  material  to  the  complete- 
ness of  the  narrative,  and  that  this  was  prevented  by  intemipdoa 
or  death,  so  that  the  narrative  was  left  incomplete  and  partial,  the 
evidence  ia  inadmissible.' 

1  2  Slark.  Bvld.  269;  PhU.  A  Am.  oa         *  Bezir.  Gay.TC.ft  P.2S0;  Tn)imr-» 

ETiil.804;  Bom  u.  Gould,  6  Or««al.  2H ;  caw,  P.  S  G«o.  I.  B.  B,  12'Vin.  Abr.  118, 

Yui't  cage,  S  Leigh,  R.  791.    8ee  also  119;  Leach  d.  SimpaonduJ.,  1  Lttw&Eq. 

the  remarks  of  Mr.  Evana,  2  Potfa.  on  R.  58;  6M.  &  W.  SOQ;  TDoirl.  P.  C.  18; 

Oblig.  266  (294),  App.  No.  Id,  who  thhika  8  Jar.  OU,  a.  c. ;   [State  v.  Cameron,  '2 

that  [he  jury  ahould  be  direciad,  preTloua  Chand.  172.1 

to  considering  the  tSM  of  the  erideoce,  ■  Rex  v.  Reaaon  tt  of.,  1  Str.  499,  600. 
todelermine,— l*t,  Whether  the  deceaMd         •  Bex  u.  Woodcock,  2  Leach,  Cr.  Cas. 

wm  really  in  mch  drcumBtancea,  or  oaed  6ftS;  Bex  t>.  Callaghan,  HcNaUy'a  ETJd. 

Buuh  expreuiooB,  from  which  the,^>pre-  ""' 
livnsinn  in  question  wm  inferred; — 2d, 
Wliett  JT  the  iiifer«Qce  deduced  ^oa  lach 


>rexpr««aion8i«  correct;—  And  lee  ib/™,  |  166.     [The  aubitanee  of 

Sd,  Whether  the  deceaied  did  make  the  the  declaratlotM  it  itifflcient,  and  it  maj 

decIaradoDi  aljesed  againat  the  sccoaed;  be  given,  if  need  be,  by  an  interpreter, 

—and  4th,  Wlietlier  tlioae  dedaratioiia  are  Slarkey  f.  Peojde,  IT  III.  IT.; 
to  be  admitted,  aa  aiucere  aDd  accurate.         ■  Vaaa'a  caae,  i  Leigh,  R.  T8B ;  tapt^ 

Trant'a  caae,  McNaUy'a  Evld.  886.  1 1S9. 
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§  161}.  The  tettitoonj  hoi}  Bpokea  of  may  ^  giren  as  well 
ig  Kgn»  as  by  irordB.  Tbiu,  where  wlo,  beii^  at  tiie  point  of 
death  utd  conadona  of  her  Htoatioa,  but  ooable  to  articulate  by 
reason  of  the  wounds  she  had  received,  was  asked  to  say  whether 
the  prisoner  waa  Haa  person  who  had  inflicted  i&»  wounds,  and,  if 
BO,  to  squeeze  the  hand  of  the  interrogator,  and  she  thereupoti 
squeezed  his  hand,  it  was  held  that  this  evidence  waa  admissible 
and  proper  for  the  consideration  of  the  jury.^ 

§  162.  Though  theBQ  declarations,  when  deliberately  made, 
under  a  solemn  uid  religions  sense  of  impending  dissolution, 
and  concerning  circumstances,  in  respect  of  which  the  deceased 
was  not  likely  to  hare  been  mistaken,  are  entitied  to  great  weight, 
if  precisely  identified ;  yet  it  is  always  to  be  recollected,  that  the 
accused  has  not  the  power  of  crott-escaminttiMm,  —  a  power  quite 
as  essential  to  the  eliciting  of  all  the  truth,  as  the  obligation  of  an 
oath  can  be;  and  that  where  the  witness  has  not  a  deep  and 
strong  sense  of  accountability  to  bis  Maker,  and  an  enlightened 
conscience,  the  pas«on  of  auger  and  feelings  of  revenge  may,  as 
^aaj  have  not  uufrequentiy  been  found  to  do,  affect  the  truth  and 
accuracy  of  his  statements;  especially  as  the  salutary  and  re- 
straining fear  of  punishment  for  perjury  is  in  such  cases  with- 
drawn.    And  it  is  further  to  be  considered,  that  the  particulars  of 

I  Commomreilth  v.  Cuey,  6  Honthly  put  to  her,  h  Ic  to  b«  obMrred  that  all 

Law  Bep.  p.  208;   [11  Ciuh.  417,  421.  wordi  are  dgnt;  eome  are  made  ^  tb« 

The  entire  opinioa  of  ttie  ooort,  by  Shaw,  moutb,  and  otbera  by  the  bands.    There 

C.  J.,  U  u  Mowi ;  "  We  upredala  the  wHadTilciwtiJedinBerbhireConn^, 

importanoe  of  the  qnMtion  (dferad  for  ovr  vhere  a  niit  waa  bronsht  agaiiut  a  rail. 

declnon.    Where-  a  peison  ha*  been  in-  road    company,  and    tne   quealion  waa, 

jnred  in  Each  a  way,  that  Ida  teatimdny  whether  a  Ibmala  who  wai  nm  otst  tm- 

aannot  be  had  in  the  coilomary  way,  the  vived  the  accident  for  any  length  of  time, 

vaaal  and  ordinaij  mlea  of  evidence  mnat.  She  waa  unable  to  apeak,  bat  waa  atked, 

from  the  neoeauty  of  the  caae,  be  de-  If  ihe  had  conacioilsnew,  to  preu  thall 

parted  bnn.    The  point  first  to  be  eatab-  hand*,  and  the  tettlmony  waa  admitted. 

habed  ia,  that  the  penon  wboae  dying  If  the  Ininied  par^  had  bnt  the  acdon  of 

declaratioiia  a»  aonght  to  be  adnutted  a  aingle  nnger,  and  with  that  finger  pointed 

waa  oon«don«  that  he  waa  near  hia  end  at  totheworda"yea"and"no,"inaiiiwerto 

tbe  time  of  ""M"g  them ;  for  tbia  ia  wof-  qoeationa,  in  such  a  manner  aa  to  render 

poaed  to  create  a  solemnity  eqniTaleiit  to  It  probable  that  she  ondentood,  and  waa 

an  oath.    If  thia  &ct  be  aatlmctMily  et-  at  the  aame  time  consdoua  that  ahe  cotild 

tahlished,  and  if  the  decUmiODs  are  made  itot  recover,  then  it  ia  admisdble  eridence. 

freely  and  Toluntaiih',  and  wlthotit  eom-  It  la,  tberefine,  the  iqiiniMi  of  &e  coort, 

cjon,  tbey  may  be  adimtted  aa  competent  that  the  drcnmalancea  nnder  which  the 

evidence  to  go  to  the  jniy.    Bnt,  aftn  reaponaea  were  given  by  Mra.  Taylor  to 

they  ai«  admitted,  the  &cti  of  the  declara-  the  qoeatlona  which  were  pnt  her  war- 

ticoB  and  their  credibili^  are  (till  for  the  taut  that  the  evidence  ihall  be  admitted, 

judgment  of  the  jury.  bat  It  ia  for  the  jury  to  judge  of  Ita  credt 

"  In  regard  to  the  matter  before  the  blll^,  and  of  the  efbct  which  diall  b* 

ooor^  and  the  admiaitbili^  of  the  tigaa  giTan  toit"'' 
t^  iSit.  Taybr,  in  retdy  to  the  qiuatutia 
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the  Tioleiicfl,  to  irfaidi  the  deceased  has  spoken,  vere  in  gmenl 
likely  to  have  occurred  nnder  drcomstanoes  of  cooAision  and 
surprise,  calculated  to  prerent  their  being  accorately  obserred; 
and  leading  both  to  mistakes  as  to  the  identity  of  persons,  and 
to  thq  omisuou  of  fiicts  easentiatlj  important  to  ttie  completeness 
and  truth  of  the  narratiTe^ 

1  FbD.  ft  Am.  on  Erld.  SOS,  SM J  I  In  Om  om  of  ttib  Und  nT  «Tidano«,  to  S 

RuLEfid.292;  2  Jcdiiw.  U, 86, pw Ut-  Foth.  OU.  SSG  (3M) :  3 Starfc.  EvU.  268. 

InSttoii,  J.    Bm  •1m  Ht.Etuw'i  obwrrm-  Bee  tiao  Bex  o.  jUbton.  i  Lvwln*!  O. 

ttOHtnOwgrMtwitliaBtobafltMrfVd  Cm.  147,  per  Aldmoo,  B. 
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CHAPTEK  X. 
OP  IBB  TSBnuosr  or  wmrassEs  stiBSBQDiirrLT  dead,  Axsan,  ob 

DISQUALIFIED. 

[•{Its.  AdmlnlUH^of  vTtdooMordMeMMiiribMMktkfcniwrtriiL 

lU.  Not  reqoIiIM  all  the  p«rtiM  to  the  cniti  ibonld  hftn  laeen  the  mom,  bat  thai 

the  partjr  riurald  biTO  cftportmil^  fix  nrrm  -fiT^m  lrwtl<ni 
MS.  Tlw  nibatBiice  of  vbat  the  wltneM  tMtUfed,  both  on  dirMt  ud  iiii>tiiiniiii 

nilkm,  miut  be  proved. 
ItC  Anr  wibiew  nutj  iwovo  i^  from  nwmorj  uid  hit  notM  takeo  it  ths  time. 
UT.  Cmcs  vhere  the  witneM  hu  bMome  Incompetent  ftotn  tobeeqnantl/  acqniivd 

U8.  It  would  teem,  In  inch  caiet,  Sm  teatliiMiiT'  gtren  at «  fonner  trill  ihouM  be 
netini.    QmlifloMioii  vt  the  rule  liated  by  the  mthor.] 

§  16S.  In  tiiQ^fth  eUuB  of  ezcoptions  to  the  rule  rejecting  hear- 
say evideoce  may  be  included  the  tettimony  of  deoeated  viine»»ea, 
given  in  a  former  action,  between  the  tame  partia ;  though  this 
might,  perhaps,  with  equal  propriety,  be  considered  under  the 
rule  itself.  This  testimony  may  have  been  given  either  orally,  In 
court,  or  in  -written  depositions  tafaen  out  of  court.  The  latter 
will  be  more  particularly  considered  hereafter,  among  the  instru- 
ments of  evidence.  But  at  present  ve  shall  state  some  principles 
^plicable  to  the  testimony,  howovor  given.  The  chief  reasons  for 
the  exclusion  of  hearsay  evidence  are  the  wont  of  the  sanction  of 
an  oath,  and  of  any  opportunity  to  oross^xamine  the  witness. 
But  where  the  testimony  was  ^ven  under  oath,  in  a  judicial  pro- 
ceeding, in  which  the  adverse  litigant  was  a  party,  and  where  he 
had  the  power  to  cross-examine,  and  was  legally  called  npon  so  to 
do,  the  great  and  ordinary  test  of  truth  being  no  longer  wanting, 
ttie  testimony  so  given  is  admitted,  after  the  decease  of  the  wit^ 
oflSB,  in  any  subsequent  suit  between  the  same  parties.^  It  is  also 
received,  if  the  witness,  tbongh  not  dead,  is  out  of  the  juriadio- 
tion,  or  cannot  be  found  after  diligent  search,  or  is  insane,  or  sick, 
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and  unable  to  testify,  or  has  been  sonuuoned,  Oat  appears  to  haTe 
been  kept  ava^  hj  the  adverse  party.^  But  teedmony  thus  oSered 
is  open  to  all  the  objectdons  which  might  be  taken,  if  the  witness 
were  persouallj  present.*  And  if  the  witness  gave  a  written  depo- 
sition in  the  cause,  but  afterwards  testi&ed  orally  in  court,  parol 
evideuco  may  be  given  of  iriiat  bo  testified  vivd  voce,  notwithstand- 
ing the  existence  of  tlie  deposition.^ 

§  164.  The  admissibility  <^  this  evidence  sewns  to  Cttrtt  rather 
<m  tie  right  to  croaa-examinef  than  upon  the  precise  nominal  iden- 
tity of  all  the  parties.  Therefore,  where  the  witness  testified  in 
a  suit,  in  which  A  and  Mreral  others  were  plaintifis,  against  B 

1  BbIL  v.  F.  38S,  348;   1  Stwk.  ETid.  lit,  trher«  Oie  witDen  !■  deMl;   3d,  in- 

SB4;  12  Vm.  Abr.  107,  A.  b.  SI ;   Oodb.  Mne;   Ed,  beyond  leu;   ud  4th,  where 

336 ;   Bex  v.  EriaweU,  8  T.  B.  707,  731,  lie  bM  been  kept  swnj  by  contriTonce  of 

per  Ld.  Keayon ;  [lioog  t>.  B«Tt«,  18  AU.  the  other  party.    See  also  Moore  v.  Fear- 

BOl ;    ConnhoTWi  «.  Mart,  21  Peim.  (9  son,  0  WaH>  &  Sen.  61.    In  Magill  t>. 

Hanria},  406.]    Aa  to  the  efi^t  of  intereat  Eanfflnan,  4  3.  &  B.  817,  and  in  Carpen. 

aubae^uently  acquired,  aee  in/m,  {  16T.  ter  v.  Groff,  6  S.  &  R.  162,  it  waa  admilted 

Upon  the  qoeitiaa  whether  tuii  kind  oT  on  proof  tluU  the  witness  had  removed 

evidence  it  edraiMdUe  In  any  other  eon-  from  PenntylTaaia  to  Ohio,  — it  was  dso 

tingency  ezoept  the  death  of  the  witness,  admitted,  where  the  witneae  wu  unable  to 

there   la   soma   diatiepanaf  among   Ute  testify,  by  reason  of  sickness,  in  Miller  tr. 

American  authoritiea.     It  hu   t>een    re-  Busaetl,  7   Martin,  266,  n.  s.;  and  even 

ftised,  where  the  witness  had  aubaeqaentty  where  be,  beina  a  shenl^  was  absent  on 

become  Interested,   but  was  living   and  official  duty.    Noble  n.  Martin,  7  Martin, 

withlD  reach ;   Cheu  v.  Cheat,  17  8.  &  S.  282,  v.  a.    Bat  if  it  appears  that  the  wit 

409 ;  Irwin  d,  Beed,  4  TaMs,  fil2 :  where  neaa  wm  not  fhlly  exaauned  M  the  ftmner 

he  was  not  to  be  found  wiUiin  the  juris-  trial,  his  testimony  cannot  he  given  in  evi- 

dictlon,  hat  was  reported  to  have  gone  to  dence.    Noble  v.  McCUntock,  B  Watts  ft 

an  a^dnioff  stMe ;    Wilber  v.  Sdden,  6  Serg.  58.    If  the  witness  is  gone,  no  one 

Cowan,   163:    where,   since   the   former  knows  whither,  and  his  place  of  abode 

trial,  be  had  become  incompetmit  by  being  cannot  be  ascurtrined  by  diligent  inqiiii^, 

convicted  of  an  Infomona  crime ;   Le  Ba-  the  case  can  hardly  be  diatingiiiihed  in 

TDn  ti.  Cromlde,  14  Hast.   2S4 :    where,  principle  ftnm  that  a(  his  death ;  and  It 

though  present,  lie  liad  forgotten  the  Gicts  would  seem  that   his  former  tratimony 

to  which  he  had  formerly  teatlfled ;  Dray-  ought  to  be  admitted.    If  he  is  merely 

too  V.  Wella,  1  Nbtt  ft  MeCosd,  409:  and  ont  of  the  jurisdiction,  but  llie  place  ie 

where  he  bat  proved  to  have  ietl  the  ttate,  known,  and  his  testimony  can  be  taken 

■Iter  being  tnmmoDed  to  attend  at  the  nnder  a  comndstion,  it  is  a  proper  case  for 

trial ;  Hun's  caae,  6  Rand.  701.    In  ttiis  the  jndge  to  dedde,  in  his  discretion,  and 

last  esse  it  was  held,  that  tblt  sort  of  testi-  upon  alt  the  drcnmstances,  whether  the 

Diony  was  not  admissible  in  any  arimlaal  pm7>OMs  of  justice  irill  be  best  served  by 

caae  whatever.     [See  also  Brogy  v.  Com-  issuing  anch  commtasion,  or  by  admitting 

monwealth,  10  Qratl  722.]    In  the  cases  the  proof  of  what  he  formerlv  testified. 
of  he  Baron  v.  Crombie,  Wilber  c.  Sel-         ^  Wright  v.  Tatham,  3  Ad.  &  El.  8,  21. 

den,  and  also  in  Crary  v.  Sprsgue,  12  Thoa,  where  the  witness  at  the  former 

Wend.  41,  it  was  said,  ibKt  such  testltncmy  trial  waa  called  by  the  defendant^  but  was   , 

was  not  admissible  in  any  case,  except  intereated  on  tJje  aide  (rf  the  plaintiff,  and 

where  the  witness  was  shown  to  he  dead;  the  latter,  at  the   aeoond  trial,  oKra  to 

but  this  point  wat  not  in  dther  of  tltoae  invve  his  former  testimony,  the  defendant 

oases  direct^  in  Judgment;  and  in  some  may  oljjeet  to  the  competency  of  the  evi- 

of  ^m  it  does  not  appear  to  have  been  denee,  on  tiM  ground  of  istecett     Cmi; 

ftally  considered.      |Sc«   also  Weeks    e.  n.  Sprague,  12  Wend.  41. 
Lowerre,  8  Barb.  6B0.]     On  the  other        ■  Tod  v.  E.  of  WiDobeltea,  H  0.  1  F 

hand,  in  Dn^ton  d.  Wells,  it  Wa»  held  by  887. 
QMvea,  J.,  to  be  admissible  in  ftni  ratni 
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alone,  his  toBtimoiif  iroa  held  adnuBsible,  after  his  death^'*~'~'  - 
Bubseqaeat  suit,  relsting  to  the  same  matter,  brou^^t  by -" 
A  alone.^     And  though  {he  two  trials  were  not  K 
parties,  yet  if  the  second  trial  is  between  those  ■' 
the  parties  to  the  first,  by  privity  in  blood,  in  lai^ 
evidence  is  admissible,    ^d  if ,  in  a  dispute  resK  ,/ 

fact  comes  directly  in  issue,  the  testimony  givenv  ^ct  is 

admissible  to  prove  the  same  point  or  fact  in  anoa  .  action  be- 
tween the  same  parties  or  their  privies,  though  the  last  suit  be  for 
other  lands.'  The  principle  on  which,  chiefly  this  evidence  is  ad< 
mitted,  namely,  the  right  of  crosft^examination,  requires  that  its 
admission  be  careMly  restricted  to  the  extent  of  that  right ;  and 
that  where  the  witness  incidentally  stated  matter,  as  to  which  the 
party  was  not  permitted  by  the  law  of  trials  to  cross-examine  him, 
his  statement  as  to  that  matter  oug^t  not  afterwards  to  bo  re- 
ceived in  evidence  against  such  party.  Where,  therefore,  the 
point  in  issue  in  both  actions  was  not  the  same,  the  issue  in  the 
former  action  having  been  upon  a  common  or  &ee  fishery,  and,  in 
'the  latter,  it  being  upon  a  several  fishery,  evidence  of  what  a  wit-  ' 
sees,  since  deceased,  swore  upon  the  former  trial,  was  held  inad> 
missible.^ 

§  165.  It  was  formerly  held,  that  Haa  person  called  to  prove 

>  Wright  D.  TBtham,  I  Ad.  ft  EL  8.  Blackf.  10;  ^rper  v.  Bniroir,  6  Ited.  80, 
But  lee  HatOein  v.  CoUmrn,  1  Blrob.  2fiS.  Clealuid  r.  Hney,  18  Ala.  &i8.) 
I  So  it  b  adndwUe  In  *  lulMMneiit  turticHi,  *  Melrin  d.  Whiting,  T  Pick.  79.  Sre 
bi  wbich  tha  MHM  DUtter  I*  Id  iMite,  be-  alao  Jackton  v.  Winchester,  4  Dall.  206 ; 
twem  penoni  who  were  patHM  to  th«  Ephraiiiu  v.  Murdoch,  7  Blackf.  10. 
fbnner  aelioi),  althongh  other  penooB,  not  [Where  there  wat  a  prcliminarj  ezamina- 
now  be&re  tbe  court,  were  alio  psrtim  to  tion  before  a  magiBtrate  of  a  defendant 
Ibe  finm«r  action.  PhUadelphia,  W.  &  B.  charged  with  a  crime,  and  a  witneeg,  since  . 
B.  R.  Co.  V.  Howard,  18  How.  tj.  8.  307.  deraased  tbere  testitled  for  the  govern- 
But  wltere  in  a  niit  ftnr  land  againtt  two  in»  it  and  ww  croaB-eiamined  b;  defend- 
peraooajmnllj,  certain  flusttweie  admitted  ant^s  couiuel,  and  cubeequentlj  an  in- 
and  agreed  on  bv  all  the  partiN,  in  a  tnb-  dictment  waa  found,  it  was  held,  on  the 
Mqnenttnitfinrtbeaame  und  between  the  trial  irf  tlie  indictment,  that  tlie  evidence 
•ante  defendaiita,tIiiaadmiaBion  and  agree-  of  what  the  nitneii  testified  to  at  the 
ment,  thon^  in  writing,  i*  not  eridenoe.  preliminarj  examination  waa  adnniHible. 
Frye  v.  Ont^,  S5  Hune,  29.1  TTnited  SCalea  t>.  Macomb.  G  McLean,  lUM; 

■  Oatnun  v.  Morewood,  8  Baal,  84S,  Daria  t>.  State,  IT  Aia.  364;   Kendrick  u. 

864,  see,  per  Ld.  Ellenborougb ;  Feake'B  State,  10  Humph.   479.    The  testimony 

Erid.  (8d.  ed.)  p.  87;   Bi^.  N.  P.  282;  riven  before    arbitraton,   by  a  witnesi 

■"  ^.-5.1     .mi    ~i,n .    !-._,  since  deceased,  ii  admissible  in  evidence 


0.  Foater,  id.  791,  note;  I««is  v.  Cler.  In  a  ittbaequent  suit  between  tlie 

gea,  S  1^.  Abr.  &14 ;    Sheltan  u.  Bar-  parties  on   the  same   sutgect-mnlter,   ai- 

boar,  2  Wash.  64 ;  Buahfbrd  v.  Coimten  thoagh  the  award  has  since  lieen  set  aside, 

of  Pembroke,  Ebud.  472;  Jackson  t>.  Law-  provided  the  submissioii  was  good,  and  the 

«an,  16  Johns.  544;  Jackaon  v.  Bailey,  2  arUtraton  had  jurisdiction.     McAdama 

Jt^tna.  17;  Powell  r.  Waters,  17  John*,  d.  StilweU,  18  Penn.  State  R.  90     Sm 

ITS.    Bee  alao  Ephraim*  d.  Mordoch,  T  Elliott  r.  Heath.  14  'S.  H.  181.) 
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vhat  a  decoased  vitness  testified  on  a  former  trial,  muat  be 
required  to  repeat  his  precue  wordt,  and  that  testimony^  merely 
to  the  effect  of  them  wae  inadmissible. ''    But  this  strictness  is  not 

■  4  T.  S.  290,  uid,  per  Ld.  EeDjon,  to  cuei  m  mpport  of  it  were  referred  to, 

tiave  been  w)  "  Hgreed  on  all  hands,"  upon  ■□<)  with  the  decieiun  of  whiuh  we  see  no 

>n  offer  lo  prore  what  Ld.  Pslmerston  Iiad  ouge  to  be  diBUIisfled.    The  general  rule 

testified.     8u  lield,  alio,  by  Wuhlngton,  is,   tliM  one  pergon  cannot  be  heard  tt 

J,,  in  United   Staiea  a.  Wood,  8  Wiuh.  testify  as  to  what  another  person  liu  dc- 

440;    1  Fliil.  Evid.  200  [2151,  ad.  ed.;  clwed,  in  relation  lo  a  bet  within   his 

Foster  e.   Shaw.  T  Sera.  &,.  It.  163,  per  knowledge,  and  bearing  nputi  the  issue. 

Dunuaii,  J. ;   Wilber  e.  Seldon,  6  Cowen,  It  is  the  fiuniliar  rule  wbich   excludes 

la&;   Kphraims  v.  Murdoch,  T  Blackf.  tO.  betlHj.    The  reasons  are  obTJous,  and 

The  same  rule  is  applied  t«  the  proof  of  they  are  two ;    i'irat,  because   the  aver- 

df  Ing  decUntiong.   Montgomerf  v.  Ohio,  ment  of  &ct  does  sot  come  to  the  jury 

11  Uliio  K.  121.    In  Nob  Jo^^S  it  has  gsocdoned  by  the  oath  of  the  party  on 

^»een  held,  that  if  a  witness  lestmeg  that  whose  knowledge  it  is  supposed  to  rest; 

he  has  a  distinct  recollection,  independent  and  secondly,   because    the    party  upon 

of  his  notes,  of  the  fact  that  the  deceased  whose  interests  it  is  brought  to  bear  has 

was  sworn  as  a  witness  at  the  fbrmer  trial,  no  opportunity  to  cross-examine  him  on 

of  wliat  he  was  produced  lo  prove,  and  of  whose  supposed  knowledge  and  Teracity 

tlie  substance  of  what  he  then  stnled  ;   he  the  truth  of  the  liict  depends.    Now  the 

may  rely  on  his  notes  for  the  language,  if  rule,    which    admits   eridence    of  what 

he  believes  them  lo  be  correct.     Sloan  v.  another  said  on  a  former  trial,  must  efi^ 

Somen,  1  Spencer,  K.  66.    In  Matsichit-  toally  exclude  both  of  these  reasons.    It 

■eUf ,  in  The  Commonwealth  i>.  Richards,  must  hare  been  lad'ntony ;    that  is,  the 

18  Pick.  434,  the  witnesses  did  not  state  affirmation  of  some  matter  of  fiict,  under 

llie  precise  words  used  by  the  deceased  oath;  it  must  have  been  in  a  suit  between 

witness,  but  only  the  substance  of  tliem,  tlie  same  parties  in  interest,  so  as  to  make 

from  recollection,  aided  by  notes  taken  at  it  sure  that  the  party,  against  whotn  it  ia 

the  time;   aad  one  of  tlie  witnesses  testi-  now  offered,  had  au  opportunity  to  crosa- 

fled  that  he  was  confldeat  that  he  stated  examine;  and  it  must  hare  been  upon  tbe 

substantives  and  verbs  directly,  but  was  same  subject-matter,  to  show  that  his  at- 

not  certain  as  to  the  prepositions  and  con-  tention  was  drawn  to  points  now  deemed 

Junctions.     Vet  the  court  held  this  insnf-  important.     It  must  be   the   same  testi- 

Dcient,  and  required   that  the  testimony  mony  which  the  fbrmer  witness  gave,  be- 

of  the  deceased  witness  be  stated  in  his  cause  it  comes  to   the   jury   under   tlie 

own  language,  ipiUtimii  verbii.   Tile  point  sanction  of  his  oatii,  and  the  jury  are  ta 

was  afterwards  raised  in  Warren  v.  Kich-  weigh  the  testimony  and  judge  of  it,  as 

ols,  S  Met,  261 ;   where  the  witness  stated  he  gave  it.     The  witness,  therefore,  must 

tliat  he  could  give  the  substance  of  tbe  be  able  to  state  the  language  in  which  the 

testimony  of  the  deceased   witness,   but  testimony  was  given,  tidutantiailif  and  us 

C.  the  precise  language :  and  the  court  cdl  nuilenai  partSvlars,  because  that  Is  tha 
d  it  insufficient;  Hubbard,  J.,  jissn^ti-  vehicle  by  which  the  testimony  of  the 
«nCe.  The  rule,  however,  as  laid  down  by  witness  is  tmnsmitted,  of  which  tlie  jury 
the  court  in  the  latter  case,  seems  to  are  to  judge.  If  it  were  otherwise,  tho 
recognize  a  distinction  between  giving  the  statement  of  the  witness,  which  ii  ofTered, 
sul»tance  of  tbe  deceased  witness's  testi-  would  not  be  of  the  testimony  of  the 
mony,  and  the  substance  of  the  language;  former  witness  ;  tiiat  is,  of  the  ideas  eon- 
and  to  require  only  that  liis  language  be  vejed  by  the  tbrmer  witness,  in  tbe  Ian- 
stated  substantially,  and  in  all  material  guW  in  which  he  embodied  them ;  but  it 
particulars,  and  not  iptialmii  verbis.  The  would  be  a  statement  of  the  present  wit- 
loamed  chief  justice  stated  the  doctrine  ness's  understanding  and  comprehenstun 
as  fbllows :  "The  rule  upon  which  evi-  of  those  ideas,  expressed  in  language  of 
dence  may  be  given  of  what  a  deceased  his  own.  Those  iileas  may  have  been  mia- 
witness  testified  on  a  former  trial  between  understood,  modified,  perverted,  or  cot- 
the  same  parties,  in  a  case  where  the  ored,  by  passing  through  the  mind  of  the 
•ame  question  was  in  issue,  seems  now  witness,  by  his  knowledge  or  Ignorance  of 
well  established  in  this  commonwealth  by  the  subject,  or  the  language  in  which  the 
authorities.  It  was  fUlly  considered  in  testimony  was  ^ven,  or  by  his  own  pr^n- 
the  case  of  Commonwealth  d.  Bichards,  dices,  predilections,  or  habits  of  thon^t 
18  Pick.  484.  The  principle  on  which  or  reasoning.  To  illustrate  this  distinc~ 
tbl*  rule  rasia  wm  accurately  stated,  t)te  tion,  a*  we  uiidentaod  it  to  be  fixed  bv 
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nuw  ioaisted  upon,  in  proof  of  the  crime  of  peijuiy;^  and  it  luw 
been  well  remarked,  tiiat  to  insist  upon  it  in  other  cases,  goes  in 
effect  to  exclude  this  sort  of  evidence  altogether,  or  to  admit  it 
only  vhere,  in  most  cases,  the  particularity  and  minuteness  of  the 
witness's  narratiTe,  and  the  ezactnees  with  which  he  undertakes  to 
repeat  every  word  of  the  deceased's  testimony,  ought  to  excite 
just  doubts  of  his  own  honesty,  and  of  the  truth  of  his  evidence. 
It  seems,  therefore,  to  be  generally  considered  sufficient,  if  the 
witness  is  able  to  state  the  substance  of  what  was  sworn  on  the 
former  farial.'    But  he  must  stato,  in  substance,  the  whole  of  what 

the  CUM :   If  ft  witneu,  ismnrkable  for  braced  in  •  ftw  frordf ,  — mdi  u  proof  of 

hi*  knowledge  of  Uw,  and  hii  intelUgeQce  demand  or  notice,  on  notes  or   IriUt, — 

OD  all  other  latoecti,  of  great  quidineM  catee  in  which  large  amonnti  are  often 

of  ap[M«beiidoD  Mtd  power  of  dUcrimioA-  involved.    If  it  c&n  be  oaed  in  a  few 

tkiD,  thoold  decUre  that  he  could  gJTe  the  case*,  consigieatlj'  with  the  troe  and  aoimd 

nfaeUnce  and  eflbct  of  a  former  witneM's  prindj^  of  the  law  of  eaidenoe,  there  ia 

letiinionj,  but  could  not  recollect  hii  Ian-  no  reason  for  rejecting  it  altogether.    At 

goage,  we  tiippoH  he  would  be  excluded  the  same  dme,  care  should  be  taken  so  to 

Gr  the  mie.    But  if  one  of  those  remark-  appt?  and   reslrain  it,  that  it  maj   not, 

able  men  should  happen  to  hsTe  been  under  a  plea  of  necessity,  and  in  order  to 

pTMMi^  of  great  stolidity  of  mind  upon  avoid  hard  caaea,  be  so  a«ed  hs  to  violate 

most  sntyects,  but  of  eztraordinarj  te-  those  principles.    It  is  to  be  recollected, 

ntcity  of  memoiy  for  hmguage,  and  who  that  it  is  an  exception  to  tlie  general  rule 

wonld  laj  that  he  recollecled  and  contd  of  evidence,   supposed  to  be  extremely 

repeat  all  the  words  uttered  by  the  wit  important  and  necessary ;   and  unless  a 

ness;  although  it  should  be  very  manifest  case  is  bninght  liilly  within  the  reasons  of 

that  he  himself  did  not  understand  them,  anch  exception,  the  general  rule  must  pre- 

ahia   (eitunony  would  be  admissible,  vail."     See  6   Met.  264-266.     See  also 

witneaa  called  to  prove  former  lesli-  Marsh  tf.  Jones,  6  Washb.  878. 
monv  moat  be  able  to  satisfy  one  other         '  Rex  v.  Bowley,  1  Hood.  Cr.   Caa. 

coii<£tion,  namely,  that  he  Is  ^1e  to  state  Ill- 
all  that  tfae  wittiess  testified  on  the  former         '  See  Cornell  t>.  Green,  10  Serg.  k  R. 

trial,  as  well  upon  the  direct  as  the  cross-  14,  16,  where  this  point  ia  brieUy,  but 

•xaminatioD.   The  reason  is  obvious.    One  powerfblly  discussed,  by  Mr.  Justice  Oib- 

part  of  bii  statemeot  may  be  qualified,  son.     See  also  Mites  v.  O'Hani,  4  BIdd. 

softened,  or  coloted  by  another.    And  it  108 ;  Caton  v.  Lenox,  5  Randolph,  SI,  96 ; 

would  be  of  no  avail  to  the  party  against  Bex    v.   Rowley,   1   Mood.   Cr,  C.   Ill; 

whom  the  witness  is  called  to  state  the  Chess  v.  Chess,  IT  Serg.  &  R.  409,  411, 

tutimony  of  the  former  witness,  that  he  412;  Jackson  v.  Btdley,  2  Johns.  IT ;  2 

has  had  the  light  and  opportunitr  to  cross-  Russ.  on  Crimea,  6S8  [688],  (Sd  Am.  ed.); 

examine  that  former  witness,  with  a  view  Sloan  r.  Somers,  1  Spencer's  R.  66 ;   0«r- 

of  diminiahing  the  weight  or  impairing  rett  v.  Johnson,  11  U.  &  J.  38;   Canney'i 

the  force  of  that  testimony  against  him,  case,  9  I*w  Reporter,  408;   The  Btate  e. 

if  the  whole  and   entire  result  of  that  Hooker,   2  Washb.  668;    Gildersleeve  v. 

cfoss-examination  does  not  accompany  the  Caraway,  10  Ala.  R.  260;  Gonld  v.  Craw 

testimony.    It  may,  perhaps,  be  said,  that,  ford,  2  Barr.  89 ;   Wagers  v.  Dickey,  17 

with  these  i«strictioD«,  the  mle  is  of  little  Ohio  R.  489 ;    [United  Sutes  v.  Alacomb, 

valoe.    Itb  no  doubt  true,  that  in  most  5  McLean,   286;    Kmery  v.   Fowler,  89 

case*  of  complicated  and  extended  teiti-  Maine,  826  ;   Yonng  v.  Dearborn,  2  Foe- 

mony,  the  loa*  of  evidence,  by  the  decease  ter,  8T2;  ffiUiama  u.  Willard,  28  Vt  889; 

of  a  witness,  cannot  be  avoided.    But  the  Van   Buren  e.  Cockbnm,  14  Barb.  116; 

•una  result  follows,  in  most  cases,  from  Jones  v.  Wood,  16  Penn.  State   R.   25; 

tba  decease  of  a  witness  whose  testimony  REggini  v.  Brown,  12  Geo.  2T1 ;  Walker 

has  not  been  preserved  in  some   of  the  v.  Walker,  14   lb.  242;  Davis   v.   Stale, 

iMdes  provided  by  law.    But  there  sre  17  Ala.  864;  Clealand  v.  Huey,  18  lb.  84S; 

losM  cases  In  which  the  rule  can  be  nse-  Eendrick  v.  State,  10  Humph.  479;  siprv, 

ttOj  ap^d,  aa  in  cue  of  lestimoqy  «m-  {  161a.] 
VOL.  I.                                               17 
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vas  said  on  the  particular  subject  -which  he  is  called  to  prove.  If 
he  can  state  only  what  waa  said  on  that  gubject  by  the  deceased, 
on  his  examination  in  chief)  without  also  giving  the  substance 
of  wliat  ho  said  upou  it  in  his  crosO'ezainiuation,  it  is  load- 
misEible.' 

§  166.  What  the  deceased  witness  testified  may  be  proved  in/ 
any  pfrton,  who  will  swear  from  his  own  memory ;  or  by  notes 
taken  by  any  person,  who  will  swear  to  their  accuracy ; '  or, 
perhaps,  from  the  necessity  of  the  case,  by  the  yvdg^»  own  note*, 
wlioro  both  actions  are  tried  before  the  same  judge ;  for  in  such 
case,  it  seems  the  judge,  from  his  position,  as  well  from  otlier 
considerations,  cannot  be  a  witness."  But,  except  in  this  case  of 
necessity,  if  it  be  admitted  as  such,  the  better  opinion  is,  tliat  the 
judge's  notes  are  not  legal  evidence  of  what  a  witness  testified 
before  )iim ;  for  they  are  no  part  of  the  record,  nor  is  it  his  official 
duty  to  take  them,  nor  have  they  the  sanction  of  bis  oath  to  their 
accuracy  or  completeness.*    But  in  chancery,  when  a  new  trial 

1  Wolf  V.  Wyelh,  11  Serg.  &  B.  119 ;  dinllowed,  except  for  to  much  u  would 
Gildersleere  v.  Cuswaj,  10  AU.  R.  380.  have  been  the  expense  of  waitiog  on  the 
rHn~  ui.in.  .,_  RobinaoD,  27  Penn.  State    judge,orhi«eIerk,fcr  a  eopyof  his  n''" — 


[See  Rhini 
tt._80,l 


267]   ClieM  V.  Cheii,  17  8er^.  &  R.  409.  Qroog.  112.    But  thU  dedsEon  ia  □      ._  . 

Tlie  witneu,  as  has  been  stated  in  a  pre-  ceiied  to  affect  ^e  question,  whether  the 

ceding  note,  must  be  able  to  testify,  ffom  judgei'a  notes  would  have  been  admisaibl* 

his  recollection  alone,  that  deceased  was  betOTe  another  judge,  if  ol^e<:ted  to.    In 

sworn  as  a  witness,  the  matter  or  thing  Regina  v.  Buxl,  5  Cox,  C.  C.  11;  2  Eog. 

which   be  was  called  to  proTe,  and  the  Law  and  Eq.  Rep.  444,  the  notes  of  the 

substance  of  what  he  staled ;   after  which  judge,  before  whom  a  fbrmei  indictment 

his    notcB    Tarty  be  admitted.    Sloan   v.  had  been  tried,  were  admitted  without  ob- 

Somera,  1  Spencer,  N.  J.  R.  66;  supn,  {  jeclion,  for  the  purpose  of  showing  what 

166,  note  (2).  beatings  were  proved  at  that  trial,  in  ot^er 

»  Glaesford   on   Evid.   602;    Talt   on  to  annport  the  plea  of  attfw^s  ac7«i(.    In 

Brid.  432;  Regina  v.  Garard,  8  C.  &  P.  Nea  BnntiiiuJc,  ajudge'a  notes  hare  been 

695;  infru,  S  24<J.  held  admissible,  though  ol^ected  to,  on 

•  Miles  D.  O'Hara,  4  Binn.  IDS:  Potter  the  ground  that  they  were  taken  under 

V.  Shaw,  7  Serg.  &,  R.   ISfl ;    Ex  parte  the  sanction  of  an  oath,  and  that  such  baa 

Learmoath,  6   Maild.   R.   118;    Reg.  n.  been  the  practice.    Doe  v.  Muiray,  1  Al 

riuramer,  8  Jur.  922,  per  Guroej,  B.;  Ian,  216.  But  in  a  recent  case  in  Enr*—-* 

LivingBton  u.  Cox,  8  Watts  &  Serg.  61.    on  a  trial  for  peigury,  the  notes  o_ 

Courts  expressly  disclaim   anj  power  to  judge,  before  whom  the  fUse  eTldenoe 

compel  the  production  of  a  judge's  notes,  was  given,  being  o9bred  in  proof  of  that 

Scougull  B.  Campbell,  1  Chilly,  R.  283 ;  part  of  the  case,  Talfourd,  J.,  refUaed  to 

Graham  v.  Bowlisjn,  Id.  284,  note.    And  admit  them ;  oWrviag,  that  "  a  judge'* 

if  an  application  is  made  to  amend  a  yez-  notes  stood  in  no  other  position  than  anj- 

diet  by  the  judge's  notes,  it  can  be  made  body  else's  ootea.    They  could  only  be 

only  to  the  judge  himself,  before  whom  used  to  refresh  the  memory  of  the  party 

the  trial  was  liad!    Ibid.  2  Tidd's  Pr.  770,  taking  them.    It  was  no  doubt  onusaal  to 

933.    Where  a  parly,  on  a  new  trial  being  produce  the  judge  as  a  witness,  and  would 

gnu]Ied,procured,  at  great  expense,  copies  be  hlghlyinconvenient  todo  so;   bat  that 

of  a  sliort-liand  writer's  notes  of  the  evi-  did  not  make  his  notes  evidence."  BeginM 

denes  given  at  the  former  trial,  for  the  v.  Child,  6  Cox,  C.  C.  197,  20B.    [See  alvi 

amount  of  which  he  claimed  allowanoe  in  Huff  v.   Bennett,  4  San&rd's   Bnp    Cb 

the  final  taxation  of  coala ;  ttw  claim  wis  120.] 


D.gitizecbyG00glc 


CHAP.  X.]        OP  VmraSSBS  SDBSEQUEMTLT  DISQITAUFtED.  195 

is  ordored  of  an  issae  Bent  oat  of  chancery  to  a  conrt  of  common 
law,  and  H  is  sn^ebted  that  some  of  the  witaessea  in  the  former 
trial  are  of  advanced  age,  an  order  may  be  njado  tliat,  in  the  event 
of  their  death  or  inability  to  attend,  their  testunoiiy  may  be  read 
from  the  juc^'s  notes.' 

§  167.  The  effect  of  an  ivto'egt  wbsequently  acqmred  by  the 
iritnesB,  as  laying  a  foundation  for  the  admiasiou  of  proof  of  his 
former  testimony,  remains  to  be  considered.  It  is  in  general  true, 
tbat  if  a  person,  who  has  knowledge  of  any  fact,  hot  is  niidor  no 
obligation  to  become  a  wibiess  to  testify  to  it,  should  afterwords 
become  interested  in  the  subject-matter  in  wliich  that  fact  is  in- 
Tolved,  and  his  interest  should  be  on  the  side  of  the  party  colling 
him,  he  would  not  be  a  competent  witness  until  the  interest  ie 
TenUTved.  If  it  is  releasable  by  the  par^,  he  must  release  it  If 
not,  the  objection  remains ;  for  neither  ia  the  witness,  nor  a  third 
[ferson,  compellable  to  give  a  release ;  though  the  witness  may 
be  oompeUed  to  receive  one.  And  the  rule  is  the  same  in  regard 
to  a  subscribing  witness,  if  his  interest  was  created  by  tJie  act  of 
iho  party  calling  him.  Thus,  if  the  charterer  of  a  ship  should 
Afterwards  communicate  to  the  subscribing  witness  of  the  charter- 
party  an  interest  in  the  adventure,  he  cannot  call  the  witness  to 
prove  the  execution  of  the  charter-party ;  nor  will  proof  of  his 
handwriting  be  received ;  for  it  was  the  party's  own  act  to  destroy 
the  evidence.^  It  is,  however,  laid  down,  that  a  witness  cannot, 
by  the  subsequent  voluntary  creation  of  an  interest,  without  the 
concurrence  or  assent  of  the  party,  deprive  liim  of  the  benefit  of 
bis  testimony."  But  this  rule  admits  of  a  qualification,  turning 
upon  the  manner  in  which  the  interest  was  acquired.  If  it  were 
acquired  wantonly,  as  by  a  wager,  or  fraudulently,  for  the  purpose 
of  taking  off  his  testimony,  of  which  the  participation  of  the  ad- 
verse party  would  generally  be  proof,  it  would  not  disqualify  him. 

Bnt "  the  pendency  of  a  suit  cannot  prevent  third  persons  from 
transacting  business,  Ixmdfide,  with  one  of  the  parties ;  and,  if  an 
interest  in  the  event  of  the  suit  is  thereby  acquired,  the  common 
I  of  law  must  follow,  that  the  person  so  interested 


niD.WilIun1a.im7w.  189;  John.  Bnller.J.,  in  8T.R.87;   Hex  v.  Foi,  1 

■on  V.  Enlgbt,  1  N.  Ctx.  I«w  Rep.  98 ;   1  Str.  662 ;    Long  v.  B«ILlie,  1  Sera,  k  B. 

lfiinifa.29f;  B«tinelt  v.  Bobuuon,  3  Stew.  222 ;   Bnrgen  v.  I^e,   8   GTeenl.   166 ; 

'  AForLS27,28T:  BcIwUd. Miller, CWlurt.  Jackson  v.  Bomtej',  8  John*.  Cu.  284, 

US  28Ti  M/hh  S  418. 
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ctumot  be  ezamiDed  as  a  vitcesa  for  that  party,  from  vbose  suc- 
cess be  will  necesaarily  deriTe  an  advantage."  ^  Therefiwe,  where, 
in  an  actioa  against  one  of  several  underwriters  on  a  pcdic;  of 
inaurance,  it  appeared  ibat  a  subsequent  underwriter  had  paid, 
apon  the  plaintifiTs  promise  to  refund  the  monef,  if  the  defendant 
in  the  suit  should  prevail ;  it  was  held  that  he  was  not  a  competent 
witness  for  tlie  defendant  to  prove  a  fraudulent  concealment  of 
facta  by  the  pluntiff,  it  being  merely  a  payment  by  anticipation, 
of  his  own  debt  in  good  &ifli,  upon  a  reasonable  condition  of  repay- 
ment.' And  as  the  interest  which  one  party  acquires  in  the  testi- 
mony of  another  is  liable  to  the  contingency  of  being  defeated 
by  a  subsequent  interest  of  the  witness  in  the  subject-mattw, 
created  bond  ;fide,  in  the  usual  and  lawM  course  of  botdness,  the 
same  principle  would  seem  to  apply  to  an  interest  arising  by  opera- 
tion of  law,  upon  the  bappenii^  of  an  uncertain  event,  each  as 
the  death  of  an  ancestor,  or  the  like.  But  Aough  the  interest 
which  a  party  thus  acquires  in  the  testimony  of  another  is  liable 
to  be  affected  by  the  ordinaiy  course  of  hnman  affiurs,  and  of 
natural  events,  the  witness  being  under  no  obligation,  on  that 
account,  either  to  change  the  conrse  of  liis  business,  or  to  abetun 
from  any  ordinary  and  lawM  act  or  employment ;  yet  it  is  a  right 
of  which  neither  the  witness,  nor  any  other  person,  can  by  volun- 
tary act  and  design  deprive  him.  'Wherever,  therefore,  the  subse- 
quent interest  of  the  witness  has  been  created  either  wantonly, 
or  in  bad  faith,  it  does  not  exclude  him ;  and  doubtless  the  partici- 
pation of  the  adverse  party  in  tlie  creation  of  such  interest  would, 
if  not  ezplfuned  by  other  circumstanceB,  be  very  strong  j>rtm^/acM 


■e«ni  to  have  been  determined  on  *  ilini-  26fl.    In  Bnrget*  v.  I^e,  8  OiitmL  166, 

\az  principle,  u  mpplied  to  the  oppottte  the  iriCneu  nkd  ToInntHUr  entered  Iiita 

state  of  tBctB ;  the  BUbsequent  intereat,  ac-  an  agreemenl  irith  the  defendant,  againtt 

qnired  by  the  broker,  being  regarded  ■■  whom  he  had  an  actton  pending  in  another 

■filled  with  bod  BuCh  on  tbe  part  of  the  court,  Cbat  that  action  aboola  abide  the 

•uuied,  who  objected  to  hia  admiMion.  exent  or  tlie  other,  in  whjdi  be  wai  now 

The  diitincCion  taken  by  Lord  Gllenbor-  cailed  a*  a  witneai  fbr  the  plaintiff;   and 

ough  was  belbre  the  Snprem*  Court  of  the  court  held,  that  it  did  not  lie  wlA  th« 

tbe  United  States  inWinship  n.  The  Bonk  defendant,  who  wm  party  to  that  agree- 

o(  the  Uoliea  Statei,  G  Peten,  C29,  511,  ment,  to  otgect  to  hi*  admiulbUltj.    Bat 

M2,  545,  M6,  662,  but  no  dedaion  wai  it  is  ohaerrable,  that  that  agreenent  waa 

bad  upon  tlie  queition,  tlie  conrt  being  not  Aiade  in  dlioharge  of  enj  real  or  anp- 

eqoall/ dirided.    Bnt  tbe  aame  doctrine  poeed  obligaliim,  aa  In  Forrester  ».  Plgon: 

waa  aiterwaidi  diicnaied  and  recogniied,  but  wai  on  a  new  lalvect,  waa  nnealied 

BB  "  fiiuaded  on  the  plainest  reaKmi,"  in  for,  and  purely  -vtAiaiMry;  and  tfaerefltra 

EaMman  v.  Wlntblp,  14  Pii±.  4A;    10  lutneetea  the  advene  par^  to  dw  impnta- 

Wend.  162,  IM,  ace.  tb«  of  bad  ftiUi  in  mdcliig  it 
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evidence  of  bad  faith ;  u  an  act  of  the  witness,  ouoalled  for,  tad 
out  of  the  ordinarj  course  of  business,  irould  ba  regarded  as 
'waaton.* 

§  168.  If,  lu  cases  of  disqualifying  interest,  the  vitness  has 
preovyatly  givwi  a  depontwn  in  the  eaaie,  the  deposition  may  be 
read  in  chancery,  as  if  he  veie  since  deceased,  or  insane,  or  other- 
viae  incapacitated.  It  may  also  be  read  in  the  trial,  at  lav,  of 
na  issue  out  of  chancery.  In  other  trials  at  lav,  no  express 
antbority  has  been  found  for  reading  the  depositioa ;  and  it  has 
been  said,  that  the  course  of  practice  is  othervise ;  but  no  reason 
is  g^ren,  and  the  anali^es  of  the  lav  are  altogether  in  favor  of 
admittiug  the  evidence.'  And  as  it  is  hardly  possible  to  conceive 
a  reason  for  the  admission  of  prior  testimoay  given  in  one  form, 
whidi  does  not  apply  to  tlie  same  testunony  given  in  any  oflier 
ibrm,  it  voiild  seem  clearly  to  result,  that  vhere  the  vitnras  is 
subsequently  rendered  incompetent  by  interest,  lavfiilly  acquired, 
in  good  &ith,  evidence  may  be  given  of  what  he  formally  testified 
oraUy,  in  the  same  manner  as  if  he  vere  dead  \  and  the  aaaa 
principle  will  lead  us  fkrtber  to  conclude,  that,  in  all  cases  vhere 
the  party  has,  without  his  own  fault  or  concurrence,  irrecoverably 
lost  tiie  power  of  producing  the  witness  again,  whether  from 
physical  or  legal  causes,  he  may  offer  the  secondai7  evidence  of 
-what  he  testified  in  the  former  trial.  If  the  lips  of  the  witness 
are  sealed,  it  can  make  no  difference  in  principle,  whether  it  be 
b;  the  finger  of  death,  or  the  filler  nS  the  law.  The  interest 
of  the  witness,  however,  is  no  excuse  for  not  producing  him  in 
court ;  for  perhaps  the  adverse  par^  vill  vaive  any.  objection  on 
that  account.  It  is  only  when  the  objection  ia  taken  and  allowed, 
4iat  a  case  is  made  for  the  introduction  of  secondary  evidence. 
£*Onr  audior  seems,  in  tiic  preceding  sectionfi,  to  have  stated 
some  points  more  loosely  than  is  consistent  with  his  usual  accuracy. 
We  see  no  more  reason  why  the  judge,  presiding  at  a  former  trial, 
nhould  be  exempted  from  verifying  his  minutes,  if  required  by 


br  Tod,  J.,  tbrt  tbe  n>-    ICox.lH;  Uoioa Buk  v.  Kd^iji, 8  lick. 

■on  umI  principle  of  tho  rule  ^pUed  with    106,  109,  pw  Putnun,  J. ;  W*ftr  n.  HMft. 
equienee,  in  trull Kt law;  thooKhitwu    km,  9  Bob.  30S.    [See  also  Scunmoa  «i 
dormf*  in  tiiat  m*  to  hare  been  MtOed    Scunnwii,  SS  N.  EL  ^  GB.] 
-'  — '-1,  bj  the  oonne  (rf  dediloiu  in 

17" 
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oatfa,  and  by  cross-ezaminatioa,  than  any  other  vitneas.  Our  ovn 
miuutes  have  always  been  used,  in  such  caaes,  by  consent;  but 
we  oevcr  supposed  they  possesaed  any  legal  verity.  And  we  have 
never  aupposed  the  rule  of  admitting  the  testimony  of  a  deceased 
witucBS,  at  a  former  trial,  extended  to  all  oases  where  the  witness, 
for  any  cause,  could  not  be  produced.  It  will  be  found,  we  believe, 
that  Uiat  rule  applies  to  the  depoaition  of  a  witness  de  bene  mw,  or 
mfer^Oaam,  and  not  to  hia  teatimonj  upon  former  trials.] 
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CHAPTER    XL 

OF  ADMISSIONS. 

71 169.  The  ground  npoQ  which  kdinbtlooi  agafaut  intaTMt  MM  nc^rad. 
17ft  DutiDctioD  between  ognfeuIoiM  aod  adminioni.    *'^'"'"'""i 
171.  ThoM  of  the  party  of  record,  and  of  locb  ai  aie  In  tama  Interw^  admiratble. 
171  If  the  party  iifreoord  bare  no  interest,  hiiadmlMioni  will  not  a&ct  the  putf 

really  in  intereat. 
178.  The  American  conita  adhere  more  itrlctly  to  the  ruls  than  the  English. 

174.  The  admiaaiona  of  one  jdnt  party  Undi  aU,  hi  the  abeenoe  <rf  fraud. 

175.  The  Ea^h  Gowta  r^ard  the  InbaUtanli  of  a  pariah  aa  puties;  but  the 
la  otherwiae  in  Aroerica. 

II  of  joint  par?  reeelTa- 

177.  The  joint  intaraat  moat  b«  shown  aa  the  bads  of  ■HwiHring  declarationa  of 

ooe  party  agidnat  others. 

178.  The  aamanilaivpllaa  to  theanawerof  0MdeAndaiitindiaBcer7,aaagalnat  . 

17B.  AdmJadgpa  of  a  reprascotallTe  par^  eridenca  tmlf  against  *''"««'^.  and  m 

albcting  matteta  tar  which  he  la  napondble. 
no.  (tlhm\mkmm  at  tbt  par^  in  Intnaat  geueially  reoelTabla. 
lU.  Thadadanfions  of  tUrdpartiaaadmlaaibla,  where  tbay  are  the  raid  parl7  to 


182.  A  par^  bound  by  dedarationf  of  oat  to  whom  ha  rettea. 

188.  DedantioDa  tf  intarpraler  Ow  same  aa  of  the  party. 

ISi.  How  br  dedarathna  of  pai^  reArtad  to  are  condnsiTS. 

185.  DedaiatioBscfwiftUndhnaband  to  extent  of  her  agency. 

188.  The' solemn  admlsalaaB  of  attorney  bind  the  party,  but  nciM  olbm. 

187.  Adminlofla  of  prindpal  bind  sme^  within  the  tnnsaction. 

188.  Judgment  agtdost  rarely,  with  notice  to  prindpal,  Unda  him. 
UB.  Tbe  admiaaiona  of  tboat  in  privity  with  party  Uiid  hfan. 
100.  DedanUkua  of  the  aa^foor  good  erideoce  agalnatawlgnna. 

IBl.  It  la  not  neceaiary  to  prove  admiuiona  by  the  par^  making  flwm. 
192.  Oflbn  to  indnce  corapromiie,  or  without  prejudice,  not  admiadtde. 
198.  fiooMbaiat,  alHst  of  legal  diueaa,  no  groimd  of  rejecting  admiaaiona  In  dTB 

IH.  loeidantal  »<lTiiiMi^t  «■  modi  erldeuoe  as  thoae  more  direct. 

lU.  Adnisdma  may  be  implied,  from  the  ehanoter  one  aianmee     So  too  Ihna 

pleadingi  in  an  action  mttr  aUiit, 
1S6.  So  alao  from  the  conduct  of  the  party. 
197.  Acqnieacence  in  a  daiin  eondndea  the  party- 
IVTo.  SUenoe  no  ground  ot  piecumption,  unleaa  tiie  oeoadoB  Miij  demand  how 

tUng  te  be  aaid.    FleadfaigB. 
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{ 198.  Preatunptioiu  oTwiqniwceiice  ftom  ccn*tKit  boca 
199.  QiBBA  ouitioQ  lequirad  In  maUng  in&rencei  from  dknca. 
SOO.  80  alao  in  regard  to  w*!  «dmiMioii«  at  par^. 

201.  Tbe  whtde  *dmlHion  miut  be  racrired. 

202.  Antwer  in  chancery,  the  whole  teken  together.    All  not  tqviXlj  raUabla. 

305.  Onl  adiniuioni  will  not  supplj  the  place  of  writtng*. 
201.  EttoifieU  M  pail,  how  flu  condnuve. 

306.  Foment  of  money  Into  coorl  •dmit*  tbe  canM  of  action  to  that  extent 
SOA.  Court  may  reliare  ootuuel  from  oonoeutoo*  made  bf  euipriae,  acddeo^  or 

mktake. 

207.  Far^  eetopped  to  deny  what  he  haa  indnoed  other  parliei  to  act  vpoa. 

208.  It  if  not  important  whether  it  be  really  the  ftcl  or  not 

209.  Admiadona  not  acted  upon  by  otben  may  be  conbroTerted. 

210.  Hany  admiaaiona  held  coacludre  on  gronnda  of  pnblic  polkj. 
Sll.  Ealoppela  by  deed  not  couclnaive  upon  tttangert. 

212.  Beeelpti,  aocomiti  randoed,  and  account*  itated,  Ac.,  not  oonciiui're.] 


§  169.  Undeb  the  he&d  of  exceptions  to  the  rule  regectiiig 
hearsay  evidence,  it  haa  been  usual  to  treat  of  admiMsiona  and  eon- 
feaxiotu  \>y  the  par^,  considering  them  as  dedarataoDB  against 
his  interest,  and  therefore  prohably  true.  But  in  regard  to  many 
admissions,  and  especially  those  implied  from  conduct  and  as- 
Bumed  charactar,  It  cannot  be  supposed  that  the  party,  at  tiie 
dme  of  the  principal  declaration  or  act  done,  believed  himself 
to  be  speakii:^  or  acting  against  his  own  interest ;  but  often  the 
contrary.  Such  evidence  seems,  therefore,  more  properly  admis- 
sible  as  a  ivbstiiivU  tta  the  ordinary  and  legal  proof,  either  in 
virtue  of  tiie  direct  consent  and  waiver  of  the  party,  as  in  the  case 
of  explicit  and  solemn  admiscdons,  or  on  grounds  of  public  policy 
and  convenience,  as  in  the  case  of  those  implied  &om  assumed 
(diaraoter,  acquiescence,  or  conduct.^  It  is  in  this  li^t  that  con- 
fbsaious  and  admiseions  are  regarded  by  the  Roman  law,  as  is 
stated  by  Mascardns.  Itlud  iffiiur  m  primit,  vi  hvne  potiatimum 
eifordiar,  mm  at  ignoranduim,  quad  eUi  cot^ettumi  mttr  probatiotmm 
tpeeiet  loeum  inpneamtia  tribuerimuB  ;  cunati  tamen  ftre  Dd.  uncn^ 
imea  twnt  arbitraii,  ^tam  potiut  eate  ab  onere  probandi  reUvationem, 
quam  proprie  prohationem.'     Many  admissions,  however,  ^beii^ 


e  Piobat,  vol.  1,  Qoaeit 


7,  n.  1,  10, 11 ;  HuMchlna,  De  Fraaump.,  aa  genenlly,  if  not  alwt^a,  cmtdnalvi^ 

lib.  1,  QuBi.  41,  n.  8 ;  Aldatoa,  De  Pns-  eren  to  the  orarthiow  of  tbe  pfawnyti* 

•nmp.,  ^la.  2,  n.  4   The  Roman  law  dia-  j'wi*  tt  (fe  jnv;  thn*  conaiitatinB  an  ex- 

titwuiahes,  with  greirt  eleaniaBi  and  pte>  cepdra  to  um  ooDdoidTaneet  of  oiii  daM 

dalon,  between  coD&aalciw  eatrajadiiawa,  oTpraanmptiQDa.    Bnt  to  gire  ■  <xwifc» 

and  viwifeaaiona  in  JudidOf   treating  the  aion  t^^"  e&ct,  ffflriain  t^i"gi  are  mmi^ 
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made  bj  third  persooB,  are  receivable  on  mixed  groundg ;  partly 
as  belonging  to  the  rea  gdktee,  partly  as  made  against  tlie  interest 
of  the  persoD  making  them,  and  partly  because  of  some  privity 
vith  him  agmnst  whom  they  are  ofiered  in  evidence.  Tlie  whole 
subject,  therefore,  properly  falls  under  consideration  in  this  con> 
aection. 

§  170.  In  our  law,  the  term  admittion  is  usually  apfdied  to 
titvil  triawaetiotu  and  to  those  matters  of  fact,  in  criminal  cases, 
which  do  not  involve  criminal  intent;  the  term  an^etaion  being 
generally  restricted  to  ^^iHmowledgmejiU  of  gwU.  We  shall  there- 
fore treat  ttiem  separately,  beginning  with  admissions.  The  rules 
of  evidence  are  in  both  cases  the  same.  Thus,  in  the  trial  of 
Lord  Melville,  chained,  among  other  tilings,  with  criminal  misap- 
plicaUon  of  moneys  received  from  the  exchequer,  the  admission 
of  his  agent  and  autliorized  receiver  was  held  sufficient  proof  of 
the  &ot  of  his  receiving  ttie  public  money ;  but  not  admissible  to 
establish  the  charge  of  any  criminal  misapplication  of  it.  The 
law  was  thus  stated  by  Lord  Chancellor  Erskiue :  *<  This  first  etep 
in  the  proof"  (namely,  the  receipt  of  the  money),  "  must  advance 
by  evidence  applicable  alike  to  civil,  as  to  criminal  cases ;  for 
a  &ct  must  be  established  by  the  same  evidence,  whether  it  is  to 
be  followed  by  a  criminal  or  civU  consequence ;  but  it  is  a  totally 
difibrent  question,  in  the  consideration  of  criminal,  as  distinguished 
from  civil  justice,  how  the  noble  person  now  on  trial  may  be 
affected  by  the  fact,  when  so  esttJblished.  The  receipt  by  the 
paymaster  would  in  itself  involve  him  civilly,  but  could  by  no 
possibility  convict  him  of  a  crime."  ^ 

§  171.  We  shall  first  consider  the  person,  whose  admissions 
may  be  received.  And  here  the  general  doctrine  is,  that  the 
declarations  of  a  party  to  the  record  or  of  one  idmtified  in  interetA 
with  him,  are,  as  gainst  such  party,  admissible  in  evidence.^    Tf 

da],  wbidi  UHGudu  citM  out  of  Tan-  tioni  of  the  putiea,  which  *re  not  pat  hi 

crsd :  —  iinw  \ij  the  ideadiiigB,  Mid  which  them 

,,  .  .1      ■        ,_         !_■  -     a  WM  not,  tbereAm,  «ny  apportnnitT'  of 

JV«:«<tfwo,yaKir,6.jiiw«piijn*,**«»(i*.  Toulmin.  7  Ckrki  Knf  860,  878  ;  Aui- 

Htwctrd.  Ni.  tup.  n,  16;  V!d.  DIb.  lib.  42,  tin  v.  Chamber*,  6  Clark  &  Fin.  1 ;    At- 

tit.  2,  d*  (MDfeMt* ;    Cod.  lib.  7,  tit  69 ;  wood    v.   Small.  Id.    SS4.     But   in    the 

Taa  Leenwen's  Comm.,  book  t.,  di.  21.  United  Stataa  thli  role  hai  not  bMD  adop- 

■  28  Howell'a  State  Trkla,  eoL  7M.  ted ;   and  it  It  deemed  raffldenl  If  the 

*  Spuvo  n.  Brown,  9  B.  £  C.  936,  per  propoaitiati  to  be  etttUUhed  fa  stated  In 

Bajtar.  / ;    infra,  «  180,  208.     In  the  the   bill,  without  (tathw    the   pardcnla* 

eoDTt  of  ebanaerr,  in  Endaiid,  evidence  kind  of  eridencs  h;^  which  U  it  to  be 

is  not  nodred  tf  adml^ni  or  dedart-  proTed     Bee  Smith  v.  Burnbam,  2  Soma- 
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they  proceed  from  a  itntnger,  and  caaoot  bo  brought  home  to  tha 
par^,  thej  are  iDadmiBsible,  tutless  upoii  acme  of  tlie  otlier 
gronuds  already  comidered.^  Thus,  the  admissioiui  of  a  payeft 
of  &  oegoliable  promisBory  note,  not  oTerdu«  vheu  negotiated, 
caonot  be  received  in  as  action  by  the  indorsee  against  the  maker, 
to  impeach  the  consideration,  there  being  no  identitj  of  interest 
between  him  and  the  plainti£r.' 

§  172.  This  general  rule,  admitting  the  declarations  of  a  port^ 
to  the  record  in  evidence,  applies  to  all  cases  where  tlie  party  has 
any  interett  in  the  suit,  whether  others  are  Jomi  parties  ou  tlia 
same  side  with  him,  or  not,  and  howsoever  the  interest  may 
appear,  and  whatever  may  be  its  relative  amount'  But  where 
!ho  party  sues  alone,  and  has  no  interest  in  the  matter,  his  name 
jeing  used,  of  necesfflt7,  by  one  to  whom  he  has  assigned  all  his 
interest  in  the  subject  of  the  suit,  tho1^;h  it  is  agreed  that  ha 
cannot  be  permitted,  by  bis  acts  or  admissions,  to  disparage  the 
title  of  his  innocent  ass^ee  or  vendee,  yet  the  books  are  not  so 
clearly  agreed  in  the  mode  of  restraining  him.  That  chancery 
will  always  protect  the  assignee,  either  by  iujnnction  or  otherwise, 
is  very  certain ;  and  formerly  this  was  ^e  course  uniformly  pur< 

C12;  Bntndotiii.  CabtoMi,  10A1A.B.  166;  the  person  whoM  uim!g«ioD«  are  oflbnd 

SI017,  Eqiiit7   Plead,  f   266(i,  and    ooto  in  erldence,  with  the  parn  in  qneatira. 

(1),  where  this  lulgect  U  fhil^  ducotted.  Thua,  wheie  the  witncai  aijied  fia'  the  do- 

Aud  in  England,  the  rule  hai  recantlj  fbndaiit  b;  name,  at  his  lodgings,  and  a 

been  qoalifled,  lo  far  u  to  admit  a  written  person  cams  to  the  door  profeMing  to  ba 

admiaaion  by  the  defendant  of  hli  liatnlitr  the  one  aaked  fbr ;  the  wibieai  being  no* 

to  the  plaiQtiff,  in  the  matter  of  the  pend-  acquainted  with  the  defendant*!   peiwMi 

lag  fuit     Malcolm  u.  Scott,  8  Hare,  68 ;  ttwn  and  ainoe ;  this  wai  held  anffldeut  to 

HcHahon  b.  Burchell,  1  Coop.  Cai.  temp,  admit  the  conreraatioa  whiUi  then  wm 

Cotlenluun,  476 ;  7  Law  Rer.  209.    See  had  between  the  wltoeat  and  thia  peraon, 

fbe  caM*  collected  by  Mr.  Cooper  in  hii  a*  being,  pn'md  JineU,  tbe  langnaga  of  tha 

note  appended  to  that  caae.    It  lenma,  that  defendant.    Be^<dda  o.  Stalnet,  2  C.  ft  K. 

plaadiDgi,  whether  In  equiqr  or  it  com.  146.  [AdmlMiooiofaparQ'aMwbeproTad, 

mon  law,  are  not  to  be  treated  as  podtlTe  aldiough  the;  relate  to  a  written  ioitrti- 

atleg&tiotucif  the  truth  of  the  &ct*  therein  ment.  LoomU  e.  Wadbain,  8  Ot*;,  fifiS.] 
■tated,  fbrallpurpoaei;  but  only  aa  itata-         >  Barough  v.  While,  4  B.  ft  C.  826, 

meat!  of  the  case  of  the  party,  to  be  ad-  Briatol  v.  Dan,  12  Wend.  142. 
milled  or  denied  b;  the  opposite  side,  and         ■  Bauennan  e.  Kadenloa,  7  T.  R.  668 ; 

if  denied,  to  be  jvored,  and  oltimaldT  to  2  Bap.  B68,  a.  0.    In  thia  caae  the  ooa- 

be  lubmitced  to  judicial  decliion.  Boileaa  si^Htea  brought  an  acdon  in  the  nuna  of 

*.  Rutlin,  2  Exch.  666.      [An«wer*  of  a  the  consignor,  againit  the  sbip-masler,  tar 

party  lo  a  suit  to  inEermnlories  filed  in  the  a  damage  to  Uie  goods,  occanoned  by  hia 

ordinary  mode  of  piacuca  an  competent  negligence ;  and  without  suppoafaig  some 

evidence  against  iim  of  the  beta  atated  intereet  to  remain  in  the  consignor,  tba 

therein,  in  another  suit,  although  tbe  iasuea  action  could  not  be  maintained.     It  waa 

in  the  two  suits  be  diflbreot     Williams  n.  on  this  ground  that  Ijiwrence,  J.,  placed 

Clwney,  8  Gray,  3J6 ;  Judd  d.  Qibbs,  lb.  Uie  dediion.     See  also  Norden  a.  Wiliisio. 

68S.    See  Church  u.  Shelton,  2  Curti«,  C.  son,  1  Taunt  878 ;  Manderille  p.  Welch, 

0.  271 ;  State  v.  Littlefleld,  8  B.  I.  124.1  6  Wheat.  288,  296  :  Dan  <(  of.  t>.  Brown,  4 

1  Supra,  St  128, Ul,  147,  166.    There  Cowen,  488, 4e2;  [Blacks.  Lamb,] Beaft- 

must  be  some  evidence  of  tbe  Identic  of  ley,  108.] 
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sued ;  Uie  admissuma  of  a  party  to  tlie  record,  at  common  law, 
being  received  against  him  in  all  cases.  But,  in  later  times,  the 
interests  of  an  assignee,  Boiog  in  the  name  of  his  assignor,  have 
also,  to  a  considerable  extent,  been  protected,  in  the  courts  of 
common  law,  against  the  effect  of  any  acts  or  admissions  of  the 
latter  to  his  prejudice.  A.  familiar  example  of  ^is  sort  is  that 
of  a  receipt  in  fiill,  given  hj  the  assignor,  being  nominal  plaiutifil^ 
to  the  debtor,  after  the  assignment ;  which  the  assignee  is  per^ 
jnitted  to  impeach  and  avoid,  in  a  suit  at  law,  hy  showing  the 
previous  assignment.^ 

§  ITS.  But  a  (Katutotjbn  has  been  taken  between  such  admis* 
doDB  as  these,  which  are  given  in  evidence  to  Uie  jury,  imder  the 
general  issue,  and  are,  therefore,  open  to  explanation,  and  con- 
trolling proof;  and  those  in  more  tolatm  form,  such  as  releases 
vhich  are  speoiaUj  pleaded,  and  operate  by  way  of  estoppel ;  in 
which  latter  cases  it  has  been  held,  that,  if  the  release  of  th^ 
mMuinal  plaintiff  is  [beaded  in  bar,  the  courts  of  law,  sitting  in 
bonk,  will  administer  equitable  relief  by  setting  aside  the  plea,  on 
motion ;  but  that,  if  issue  is  taken  on  the  matter  pleaded,  such 
act  or  admission  of  the  nominal  plaintiff  must  be  allowed  its  eflfect 
at  law  to  the  same  extent  as  if  he  were  the  real  plaintiff  in  the 
suit.*  The  American  courts,  however,  do  not  recognize  this  dis- 
tinction ;  but  Where  a  release  from  tiio  nominal  plaintiff  is  pleaded 
in  bar,  a  prior  assignment  of  the  cause  of  action,  with  notice 
thereof  to  the  defendant,  and  an  averment  that  the  suit  is  prose 
cnted  by  the  ase^ee  for  his  own  benefit,  is  held  a  good  replica- 
tion.' Nor  is  the  nominal  plaintiff  permitt«d  by  the  entry  of  a 
rttraxii,  or  in  any  other  manner  injuriously  to  affect  the  rights 
t£  his  assignee  in  a  suit  at  law.* 

■  BendMMD  ttd.v.  THld,  2  Cunplx  &  A.  96;  Cnib  v.  D'Aatli,  7  T.  R.  670^ 

Ml.     Lcrd  BUeoboroiuh,  in  k  previoui  note  (b) ;  Leigh  n.  Lcisb,  1  B.  £  F.  447 ; 

ttMoTtlieMunekiDd.tBoughthiniMlf not  Anon.   1   S«lk.   260;    Payne   t.   Roveim, 

M  fibertj-,  Btdng  mt  Nin  Pniu,  to  orer-  Dong.  401 ;  fikaife  a.  Jackun,  8  B.  &  C. 

rale  the  ileftnee.     Alner  v.   George,.!  421. 
Ounpb.  892 ;  Fiear  v.  Srertion,  20  Johns. 
142.    See  alio  Pavne  t>.  Bogen,  Dong. 
407 ;  Winch  v.  Eeelev,  1  T.  R.  619 ;  CocE- 
abott  V.  Bennett,  2  T.  R.  708 ;  Luie  v. 

Chandler,  8  Smith,  B.  7T,  68 ;  Skaift  v.  v.  Colea,  IS  Jobni.  61 , 

Jackson,  8  B.  A  C.  421 ;  Appleton  v.  Bojd,  tinglDi],  10  Wend.  676 ;  Owingi  v.  Low,  fi 

7   M«M.   lai;    Tiennen    ■>.    JackMD,    6  Olfl  &  John*.  184. 

Feten,    680 ;    Baneant    ■>.    Sargeitit.  8         *  Welch  v.  HandeTille,  1  Wbesb  288. 

Waahb.  B71;  Head  v.  Sharer,  9  Ala.  791.  "Bj  the  oonunon  law,  cAowi  in   aOicm 

'  AliKr  p.  Oeorge,  1  Campb.  896,  per  were  not  uiignaUe,  esoept  to  the  crown. 

*'4.Elknboro(i|^;Gibeon^  winter,  6  B.  The  oItU  law  oonvden  them  a*,itcleti(f 
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§  174.  Though  the  admissions  of  ft  party  to  the  record  ore 
generally  receimble  in  evideoce  against  bim,  J6t  where  there 
are  teoeral  parties  on  the  tame  tide^  the  admissioiis  of  one  are  not 
idmitted  to  afiect  the  others,  who  may  happen  to  be  joined  with 
bim,  unless  there  is  some  joint  interest,  or  privity  in  des^ 
between  them ; '  although  the  admissions  may,  in  proper  cases,  be 
received  against  the  person  who  made  them.  Thus,  in  an  action 
against  joint  makers  of  a  note,  if  one  suffers  judgment  by  default, 
bis  signature  must  still  be  proved,  against  the  other.'  And  even 
wbore  there  is  a  joint  interest,  a  release,  executed  by.  one  of 
several  plaintiff,  will,  in  a  clear  case  of  fraud,  be  set  aside  in 
a  court  of  law.°  But  in  the  absence  of  fraud,  if  the  parties  have 
a  joint  interest  in  the  matter  in  suit,  whether  as  plunliSs  or 
defendants,  an  admission  made  by  one  is,  in  general,  evidence 
^^ainst  all.*    They  stand  to  each  other,  in  this  respect,  in  a  relation 

ipeaktaig,  not  Miignable ;  but,  hj  the  in-  276."  See  the  rejnrter'a  Dote  to  1  Wbekt, 
Tendon  of  a  flctian,  the  Romui  jnrucon-  287.  But  where  the  nominal  plaintiffwaa 
•ulta  conlriTed  (o  atlain  this  oltject.  The  conitltated,  bj  the  part;  la  mlereet,  his 
^editor  who  wiahed  to  tnnafJer  hit  light  agent  Ibr  negotiating  the  contract,  and  It 
of  action  to  another  person,  constituied  ie  eipresaly  made  with  him  alone,  he  ii 
bim  bii  attmiej,  v  pmaintioT  in  rem  auon  treated,  in  an  action  upon  snch  contract 
•a  it  WM  called ;  and  it  was  itipulated  in  all  reipecta  aa  a  party  lo  the  canse ;  and 
that  tlie  action  ihould  be  brought  in  the  an;  defence  against  him  is  a  deface,  in 
name  of  flie  aaaignor,  bnt  for  the  benefit  that  action,  againat  the  cabu  que  tntit, 
and  at  the  expenae  of  the  Msignee.  suing  in  his  name.  Therefore,  where  « 
Potfaier  de  Tente,  No.  5S0.  Aiter  notice  brolcv,  in  whoae  name  a  policy  of  innir. 
to  the  debttff,  thia  asaignment  operated  a  ance  onder  seal  wa«  eflbcted,  brought  an 
complete  ceasion  of  the  debt,  and  invali-  action  of  cOTenanC  thereon,. to  wlii(£  paf- 
datecl  a  payment  to  any  ottier  person  than  meat  wai  pleaded ;  it  was  held  tlut  paj- 
-         '    ...     -          eteoker. 


leleaee  &om  any  other  ment  of  the 

person  than  him.     Id.  110,  dM;    Code  by  allowing  ]iim  credit  in  account  fbr  that 

Nuioleon,  Ut.  8,  tit.  B  j  De  la  Yente,  c.  6,  sum,  against  a  balance  (or  premium*  diw 

S  1690.     The  court  of  chancery,  imitat-  from  turn  to  tlie  defendanti,  waa  a  good 

ug,  in  its  uaoal  sidrit,  the  drQ  law  in  payment,  as  between  the  plaintUT  on  dM 

tbu  particular,  dijregarded  the  rigid  strict-  record  and  the  defendants,  and,  therefive, 

ness  of  the  common  law,  and  protected  an  answer  to  the  action.     Gibson  i>.  Wiik- 

tbe  rights  of  the  aiaignee  of  choses  in  ter  <<  of.  6  B.  &  Adol.  96.    This  caae, 

action.    Tbisliberality  was  at  laitadopted  however,  ma^,  with  equal  and  perhaps 

by  the  oonrta  of  common  law,  who  now  greater  propriety,  be  referred  to  the  law 

eoniider  an  assignment   of  a  choae   in  of  agency.    See  Richardioo  e.  AsdetaoB, 

BCtiMi  aa  sul>atantia]ly  ralid,  only  preserr-  1  Campb.  13,  note ;  Story  on  Agency,  | 

ibg,  in  certain  cases,  the  tbrm  of  an  action  4V>,  42&-184. 

commenced  in  the  name  of  the  usigoor,         '  See  lupni,  H  111,  112 ;  Dan  tt  oL 

the  beneOdal  interest  and  control  of  the  c.   Brown,  i  Cowen,  488,  493 ;    Bex  *. 

■ait  b^ng,  however,  considered  aa  com-  Ilardwick,   II    Eaat,    678,   689,  per   Zia 

plelely  Tested  in.  die  asaignae,  ai  proeara-  Blanc,  J. ;  Wiiitcomb  v.  Whiting,  2  Dong, 

for  m  nsa  sunn.    See  llMter  v.  Miller,  1  852. 

T.  B.  840 ;  Andrews  r.  Beecker,  1  Johns.         "  Ony  v.  Fslmer,  1   Esp.   ISfi.     8m 

Caa.  411 ;  Bates  e.  New  Tork  Incurance  also  Sheriff  d.  Wilka,  1  East.  48. 
Company,  S  Johns.  Caa.  242 ;  Wardell  v.         ■  Jone«  ri  ai.  v.  Herbert,  7  Tannt.  431 , 

Eden,  1  Johns.  £82,  in  notia;   Carrer  v.  Loring  et  al.  p.  Bractiett,  a  Pick.  408 

Tracy.S  Johns.  426;  Raymond  n.  Squire,  Skaife  tt  ai.  n.  Jackson,  8  B.  £  C.  421^ 

II  Johns.  47 ;  Van  Vechten  v.  Greves,  4  Henderw>n  «  al.  v.  Wild,  2  Campb.  5R1. 
)ohn*.  408 ;  Weston  v.  Ba^er,  12  John*.         *  Such  waa  ttie  doctrine  laid  down  by 
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nmilar  to  that  of  existing  copartners.  Thus,  also,  the  act  of 
making  a  partial  payment  within  six  jears,  hj  one  of  Beveral  joint 
makers  of  a  promissoiy  note,  takes  it  oat  of  the  statute  of  limita- 
tions.^  And  where  seTentl  were  botli  legatees  and  execnitors  in 
a  will,  and  also  appellees  in  a  question  upon  the  prcbate  of  the 
will,  the  admission  of  one  of  them,  as  to  facts  which  took  place 
at  the  time  of  making  the  will,  showing  that  the  testatrix  wa» 
imposed  upon,  was  held  receivable  in  evidence  against  the  validity 
of  the  will.^  And  where  two  were  bound  in  a  single  bill,  the 
admission  of  one  was  held  good  against  both  defendants.* 

§  175.  In  settlement  cases,  it  haa  long  been  held  that  declara- 
tions by  rated  parUkionera  are  evidence  against  the  parish ;  for 
ihej  are  parties  to  the  cause,  though  ^e  nominal  parties  to  the 

£4.  Muwfleld  in  WUtcomb  v.  Whltfag,  2  oat  of  Ihe  itatate  of  limilalloiu  ■gainil 

Done.  ^^    It>  proprietTi  '^^  the  extent  him,  mmt  hftve  lieen  mode  in  his  lifetime ; 

of  iu  application  hare  been  mach  di<-  Borleigji  v.  Stott,  tapra;  SlUter  v.  Jjkw- 

CDMed,  and  tonietiinet  questioned ;  hot  it  son.  1  B.  &  Ad.  SB6 ,'  ind  bj  x  pait7  origi- 

•eemi  now  to  be  cleai^  eeiaUlBlied.     See  nail;  liable ;  Atkina  d.  Tred^ld,  2  B.  & 

Perhain  r.  Raj'Dal,  2 Bins.  SOS;  Burleigh  C.  'H.     Thii  effect  of  the  adminion  of 

F.  Stott,  B  B.  &  C.  86 ;  Wjatt  b.  Uodaon  Indebtment  by  one  of  eeverai  joint  promi- 

8  Biug.  309 ;  Brandram  v.  Wharton,  1  B.  aan,  ai  to  caaea  barred  bf  the  lUtnte  of 

t  A.  407 ;  Holme  v.  Oreen.  1  Stark.  R.  limitationa,  when  it  it  merely  •  verbal  ad- 

4SS.    Seealao.accordioglj,  Whilep.Hale,  miaaion,  withont  paK  pajment,*  (t  now 

8   Pick.  201;   Hartia  v.  Root,  IT  MaM.  restricted  in  EngUnd,  to  the  paitj  making 

222;   Htint   o.  Brigham,   2   Pick.    581;  the  admiMion,  bj  BtaL  9,  Geo.  IV.  c.  U, 

Frye  it.  Barker,  4  Pick.  882;   Beltz   e.  (Lord  Tenterden's  Act.)      Bo  in  Matta- 

Fuller,  1  McCord,  641 ;  Johnson  v.  Beards-  e/uatOt,  hj  Oen.  Stat  cb,  166,  3  14,  16 ; 

lee,   1   Johns.   8 ;    Bound  v.  Lathrop,  4  and  in  Vemuml,  Rer.  St.  ch.  68,  |9  2S,  27. 

Ooiut.  836 ;  Colt  k.  Tracj,  8  Coan.  268,  The  amilicatlon  of  this  doctrine  to  pa>t- 

270,  277 ;  Oetchell  n.  Heald,  7  Qreenl.  28 ;  nen,  after  the  diastdution  of  tlie  partner- 

Owingi  V.   Low,  6  Gill   &  Johns.   144;  ship,  has  nlreadv- been  considered.    Si/prn, 

Patlarson  o.  Choate,  7  Wend.  441 ;  Mcln-  j  112,  note.     Whetlter  a  written  acknowl 

tire   V.   Oliver,  2  Hawks,  209;   Cadyo.  edgment,  made  by  one  of  several  pannere. 

Shepherd,  11  Pick.  400 ;  Van  Relmsdyk  stand*  upon  difl^rent  groimd  fh>m  tliat  of 

e.   Haoe,  1  Gall.  636,  uSO;    [Barrick  e.  a  similar  admission  by  one  of  several  joint 

Aoatin,  21  Barb.  241;   Camp  b,  Dili,  27  contncton,  is  an  open  qaeetion.    Clark  r. 

Ala.  668.)     But  see  Bell  c.  MoTriaon,  1  Alexander,  8  Jnr.  496,  498.    8eei>aa<,ToL 

Peters,  861.    But  the  admiasion  must  be  ^j{  Ml,  444;  Fierce  v.  Wood,  8  Foster, 

dietinmly  made  by  a  party  still  liable  upon  lOO. 

the  note;   otherwise  it  will  not  be  bind-         '  Borietgh   e.   Btott,  8  B.   A:  C.   86; 

ing  against  the  otiiera.    Therefore,  a  pay-  Mnnderaon  i>.  Beeve,  2  Stark.  Evid.  484 ; 

ment  appropriated,  by  the  election  of  the  Wyatt  v.  Hodson,  8  Bins;.  809 ;  Chippett- 

creditur  only,  to  tlie  debt  in  question,  is  dale  v.  Thunton,  4  C.  &  P.  98 ;  1  M.  &  U. 

not  a  sufficient  admlMion  of  that  debt,  for  411,  s.c;  Pease  n.  Hirst,'10  B.  t  C.  122. 

tbia  purpose.     Holmes  o.  Green,  vb  nip.  But  it  must  be  distinctly  ahown  to  l>e  • 

Keither  ia  a  payment,  received  under  a  payment  on  account  of  IhepartlculardebL 

dividend  of  the  effects  of  a  bankrupt  pro-  Holme  v.  Green,  1  Stark.  R.  48B. 
miaor.     Brandram   r.   Wharton,  ui  np.         '  Atkins  v.  Sanger  tl  ai.,  1  Pick.  192. 

In  this  last  case,  the  opposing  decdslon  in  See  also  Jackson  r.  Vidl,  T  Wend.  126; 

Jackson  u.  Fairbank,  2  H.  Bl.  840,  was  Osgood  v.  The  Manhattan  Co.,  8  Cowen, 

coneideied  and  strongly  disapmoved ;  but  6l£ 

it  wae  aAemards  cited  by  Holroyd,  J.,         •  Lowe  v.   Boteler   et  ai.,  4  Har.  A 

«■  a  valid  decision,  iu  Bnrleigfa  d.  Stott,  McHen.  846;    Vicary't  case,  1   GUlMrt, 

6  B.  &  C.  Se.     The  admission  wliere  one  Evid.  by  Loflt,  p.  M,  iMa. 
«f  tba  promison  la  dead,  to  take  the  caee 
Tou  I.                                         IS 
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appeal  tio  cliurchwardeiiB  and  overseers  of  the  poor  of  the  parisb.' 
The  same  principle  is  now  applied  in  England  to  all  other  proeecn- 
tions  against  towns  and  parishes,  in  respect  to  the  declarations  of 
ratable  itikabitatUs,  they  being  substantially  parties  to  the  record.* 
Not  is  it  necessary  first  to  call  the  inhabitant,  and  show  that  be 
refuses  to  be  examined,  in  order  to  admit  his  declarations.*  And 
the  same  principle  would  seem  to  apply  to  the  inhabitants  of 
towns,  counties,  or  other  territorial  political  divisions  of  this  coun- 
try, who  sue  and  are  prosecuted  as  inbabitantB,  eo  nomine,  and 
are  termed  quati  corporations.  Being  parties,  personally  liable, 
their  declarations  are  admissible,  though  the  value  of  the  evidence 
may,  from  circumstances,  be  exceedingly  light.*  [*We  beliere  the 
practice  is  not  general,  in  the  American  states,  to  admit  the  dec- 
larations of  the  members  of  a  corporation,  as  evidence  against  the 
corporation  itself.  And  it  seems  to  us,  that  upon  principle  they 
are  clearly  inadmissible.  There  is  no  rule  of  law  better  settled 
than  that  the  admissions  of  a  shareholder  wiU  not  bind  the  corpo- 
ration. Nor  wiU  the  admission  of  a  director  or  agent  of  a  private 
corporation  bind  the  company,  except  as  a  part  of  the  rw  getUe. 
And  it  will  make  no  difference  that  the  action  is  in  the  corporate 
name  of  the  President  and  Directors ;  that  does  not  make  them 
parties  in  person.  And  we  see  no  more  reason  why  the  admis- 
sions of  tbe  inhabitants  of  a  town  or  parish  should  bind  the 
municipality,  because  the  action  happens  to  be  in  form,  in  the 
name  of  such  inhabitants,  than  that  all  the  admissions  or  declara- 
tions of  the  people  at  large  should  be  evidence  ag^st  the  public 
prosecutor  in  criminal  proceedings,  when  they  are  instituted  in 
the  name  of  The  People,  which  wo  beliere  would  be  regarded  as 
an  absurdity,  by  every  one.    We  conclude,  therefore,  that  iu  no 

>  R«z  B.  InhaUluta  of  Hardwick,   11  enacMd.    IX.  Vemumi  [Tier.  Code,  1880). 

Eait,  G7g.     See  iwni,  Sg  128,  12Q.  ch.  SI,  S  IB;  MasKuJivm^.  Rev.  Stat,  ch 

*  Begiim  v.  Adderbniy,  5  Ad.  &  EI.  M,  j  Mj  Ddainan  (ReT.  Code.  1B29I,  p. 

187,  B.  ».  444;    JVew    Yorl:,   Hev.  Stet  vol.   1,  to. 

■  Rex  V.  Inhabitants  of  Whitley  Lover,  408,  480  (Sd  editj  ;  Maim,  Rev.  Stat.  1840 

I  M.  &  S.  637;   Bei  v.  Iiibttulatits  of  ch.  116,  JT6;  Nac  Hampthirr,  Tier.  Stat. 

Woboni,  10  Eait,  895.  1842,  ch.  188,  g  12;  Ptnns^panla.  Dnnl, 

'  11  KMt,  536,  per  Ld.  EUenboraush ;  Dig.  pp.  21G,  918,  1019,  ll'OG;  Afiehimn^ 

3  Stark.  Evid.  580.     The  statutes  render-  Rer.  Stat.  1846,  ch.  102,  §  Bl.    In  seveiml 

mg  guiui  corpomtOTs  competent  witnesses  States,  the  Interest  of  Inhabitants,  merelj' 

(Me  64  Qeo.  IlL  c.  170 ;  8  &  4  Vict  c.  26)  as  such,  hat  t>een  deemed  too  remole  an  j 

are  not  tmdentood  as  interfering  with  the  eonCingent,  as  well  as  Coo  minnie,  to  di». 

rale  of  BTidenca   respectlog  iMmiisiong.  quivlify  them,  and  they  have  Iteen  held 

FhU.  and  Am.  on  Erid.  896,  and  n.  (2] ;  competent  at  common   law.      EusUi    v. 

1  Pliil.  Erid.  876,  n.  (2).    In  some  of  the  Parker,  1  New  Uamp.  273 ;  Cornwell  v. 

United  States,  siodlu  statutes  have  Iwen  Isham,  1  Dv,  SG;  Fnllw  u.  BamptoD,  S 
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such  cose  can  tlie  admission  or  declaratioti  of  a  corporator  be  fairly 
regarded  as  ovidonce  against  the  corporation.^] 

§  176.  It  is  a  joint  interest,  aud  not  a  mere  eomvmmty  of  interaty 
that  readers  such  admissions  receivable.  Therefore  tlie  admi&- 
sioiiB  of  one  executor  are  not  received,  to  take  a  case  out  of  the 
statute  of  limitations,  as  against  his  co-executor.^  Nor  is  an 
scknowledgmciit  of  indebtment  by  one  executor  admissible  against 
his  co-executor,  to  establish  Hie  or^nal  demand.'  The  admisaon 
of  the  receipt  of  money,  by  one  of  several  trustees,  is  not  received 
tr  charge  the  otlior  trustees.*  Nor  is  there  such  joint  interest 
borwccn  a  surviving  promisor,  and  the  executor  of  liis  co-promisor, 
as  to  make  the  act  or  admissioa  of  the  one  sufficient  to  bind  the 
other .^  Neither  will  Uie  admission  of  one,  who  was  joint  promisor 
with  a  feme  goU,  be  received  to  charge  her  husband,  after  the 
marriage,  in  an  action  against  them  all,  upon  a  plea  of  the  statute 
of  limitations.^  For  tiie  same  reason,  namely,  the  absence  of 
a  joint  interest,  the  admissions  of  one  tenant  in  common  are  not 
receivable  against  his  co-tenant,  though  both  are  parties  on  the 
same  side  in  the  Buit.i'  Nor  are  the  admissions  of  one  of  several 
devisees  or  legatees  admissible  to'impoach  the  validity  of  the  will, 
where  they  may  effect  others,  not  in  privity  with  him."  Neither 
are  the  admissions  of  one  defendant  evidence  against  the  other, 
in  an  action  on  the  case  for  the  mere  negHgence  of  both.'   . 

§  177.  It  is  obvious  that  an  apparent  Joint  irUerett  i»  not  tuffr 

Ccma.  416;   Fall*  v.  Belbufi,  1  Johni.  Rawl.  76;  Hathaw^  v.  Haskell,  9  Fide. 

U6;  Bloodgoodn.  JuiuicB,l:iJohD(.284;  42. 

ex  pane  Kip,  1  Paige,   SIS ;   Corwein  v.         ■  FittDun  e.  Fcxter  e(  ol.  1  B.  &  C, 

Hamet.  11  Johne.  76;  Orange  v.  Spring-  248. 

field,  1  Soulhanl,  186 ;  State  v.  Davidion,         ^  Dan  H  at.  v.  Brown  el  <d.,  4  Cowen, 

1  Baylej,  8G;  Joneiborougb  v.  McKee,  2  483,  492.    And  aee  SmilJi  v.  Vincent,  15 

Terger,  IflT ;    Gsis  v.  Ckn,  8  Humpb.  Coan.  K.  I. 

278,  286.     See  infia,  {  SSI.  ■  Hanberger  v.  Soot,  6  Watt*  &  Bag. 

*  [■  Watertomi   ■>.  Cowen.  4  Falge,  4S1. 

610;  Burlington  t>.  Calais,  1  Vt  R.  3M;  ■  Daniels  ■.  Potter,  1  H.  &  H,  601; 

Low  V.  Ferkuu,  10  Vt.  H.  6BZ]  tapra, }  HI.   Neither  I*  there  «uch  privitj 

*  Tullock  V.  Dunn,  R.  &  H.  416.  Qa.  among  Che  members  of  a  boan]  of  publio 
and  see  llanunon  r.  Huntle;,  4  Cowen,  officers,  as  to  make  the  admiuions  of  one 
493,  But  the  deciarations  of  an  executor  binding  on  all.  Lockwood  o.  Smith  rt  nt 
or  •dmioiatiator  are  admiasible  against  h  V>b.j,  809.  Nor  among  several  indoner* 
blm,  in  any  suit  b;  or  against  bim  in  that  of  a  promissory  note.  Slaymaker  k. 
.>.._..—     Faunce  e.  Gray,  21  Pick.  218.  Gnndacker**  Ex'r,  10  Serg.  &  Rawl.  76. 


'  Hammon  v.  Huntler,  i  Cowen,  493;  Nor  between  execnton  and  heirs  o 

James  e.  Hacklef,  16  Johns.  277;   For-  sees.   Osgood  r.  Manhattan  Co.,  S  Cowen, 

■jth  e.  Ganson,  6  Wend.  668.  611.     ['The  same  rule  appUea  to  the 

*  Daviei  r.  Ridge  tl  ol.,  Z  Esp.  101.  admiuioni    of  eo^le&ndants   In   adioo* 

*  Atkina  V.  Tredgold  n  ai.,  2  B.  &  C.  of  trorer.      Edgerton   v.  Wol^  6  Qr^, 
28;SUleT«.Lawson,lB.&Ad.31«;Slaf-  468.] 

■Mk«r  s   Qnndscker'*  Es'i,  10  Serg.  i 
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eient  to  render  the  ftdmisuona  of  one  pftrty  receivable,  agunst  hif 
companions,  where  the  real^  t^  that  interest  it  ths  poini  in  eon- 
broverty.  A  foundation  must  firet  be  laid,  by  showing,  primd 
faeie,  that  a  joint  interest  exists.  Therefore,  in  an  action  against 
Bereral  joint  makers  of  a  promissory  note,  the  execution  of  which 
was  the  point  in  issue,  the  admission  of  hie  signature  only  by  one 
defendant  was  held  not  sufificieut  to  entitle  the  plaintiff  to  recorer 
against  him  and  the  others,  though  theirs  had  been  proved ;  the 
point  to  be  proved  against  all  being  a  joint  promifle  by  all.^  And 
where  it  is  sought  to  cbai^  several  as  partners,  an  admission  of 
the  fact  of  partnership  by  one  is  not  receivable  in  evidence  against 
any  of  the  others,  to  prove  the  partnership.  It  is  only  after  the 
partnership  is  shown  to  exist,  by  proof  satisfactory  to  the  judge, 
that  the  admission  of  one  of  the  parties  is  received,  in  order  to 
afTect  the  others.'  If  they  sue  upon  a  promise  to  them  as  partners, 
the  admission  of  one  is  evidence  against  all,  even  though  it  goes 
to  a  denial  of  tlie  joint  right  of  action,  the  partnership  being  con- 
clusively admitted  by  the  form  of  action.' 

§  178.  In  general,  the  afiuwer  of  one  defendant  in  ehaneery 
cannot  be  read  in  evidence  agtunst  his  co-defendant ;  the  reason 
beii^,  that,  as  there  is  no  issue  between  them,  there  can  havo 
been  no  opportunity  for  cross-examination.*  But  tliis  rule  does 
not  apply  to  cases  where  the  other  defendant  claims  through  him, 
whose  answer  is  offered  in  evidence ;  nor  to  cases  where  they  have 
a  joint  interest,  either  as  partners,  or  otherwise,  in  the  trans- 
action.^ Wherever  the  confession  of  any  garty  would  be  good 
evidence  t^ainst  another,  in  such  case,  his  answer,  a  fortiori,  may 
he  read  agiunst  the  latter." 

'  Grey  D,   Palmer  rf  oi.  1  E»p.  lS6j         *  Joaei    v.    Toberrille,    2    Ve».    11; 

;B<Mirell  V.  BlBcknun,  12  Geo.  691.)  Morse  e>.  RothII,  12  Vet.  856,  860 ;  Le«dj 

*  Nicholt  r.  Dowding  el  a/.  1  Stu-k.  R.  p.  The  Hiirins  Im.   Co.  of  Alexandria, 

ai  1  Grant  v.  Jackaon  *  at.  Peake'g  Cas.  2  Wheat  S80 ;  Oresler  on  Eq.  Erid.  24 ; 

Ki ;  Burnas  v.  Ltan  eiaLS  Greenl.  1&5 ;  Field  v.  Holland,  6  Crandi,  B  i    Clark'* 

Grafton  Bank  o.  Moore,  18  N.  Hamp.  99.  Efn  v.  Van  Beimidyk,  9  Cianch,  168 ; 

See  lupm,  %  112;  pott,  vol.  2,_iiSii  La-  Van   Beimadyk   v.   Kane,   I   GaU.    680; 

thnm  u.   Eenniston,  IS  N.   Hainp.  208;  Parker  v.  Moirell,  12  Jnr.  258;  2C.ft.K. 

Whitney  v,  Fenii,  10  JohnB.  06;  Wood  699;  Morrfe  c.  Sixon,  1  Bow.  ■.  a  Bep. 

V.  Broddick,  1  Taunt.  104 ;   Sannter  v.  48. 

Mnzzaredo  tl  td.  1  Stark.  R.   IBl;  Van         *  Field  t>.  Holland,  6  Cranch,  8,  24 

Reimidyk   v.  Kane.   1   Gnll.  685 ;   Hai^  Clark's  Ez'n  v.  Van  BeinMdjk,  9  Cnocfa. 

rii   r.  Wilson,  7  Wend.   57;    Buckman  158,166;  Osbon)  o.  Uolled  BtatM  Banl^ 

V.  BarDum,  16  CoDm.  R.  68;   [Allcott  v.  9  Wheat  788,  882;   ChrUde  t>.  Bishop,  1 

Stnnut,  9  Ciuti.  S2S ;   Dntton  v.  Wood-  Barb.  Ch.  B.  106, 116. 
manrib.  266;   Bich  v.  Flanders,  89  N.         •  Van  Belmwiyk  v.  Kane,  1  GiU.  00. 

Uamp.  804.1  086. 

■  LuGaai(aI.B.  DeLaConr,  lU.&a. 
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§  179.  Tbe  admiBsionB,  vhicb  are  thus  receivable  in  erid«noe, 
most,  as  we  have  seen,  be  those  of  a  person  having  at  the  time 
some  interest  in  tbe  matter,  aflenrards  in  coatrovorsy  in  tiio  suit 
to  vhicb  he  is  a  party.  Tbe  admissions,  therefore,  of  a  guardian, 
or  of  an  executor  or  administrator,  made  before  he  vaa  completely 
clotlied  with  that  trost,  or  of  a  prochem  amy,  made  before  tbe 
commencement  of  tlie  suit,  cannot  be  received,  either  against 
tlio  ward  or  infant  in  the  one  case,  or  against  himself,  as  tbe  rep- 
resentative of  heirs,  devisees,  and  creditors,  in  the  other;'  tliougb 
It  may  bind  tbe  person  himself,  when  ho  is  afterwards  a  party 
tuo  jure,  in  another  actioD.  A  solemn  admission,  bowover,  made 
in  good  faith,  in  a  pending  suit,  for  the  purpose  of  that  trial  only, 
is  governed  by  other  cousideratioos.  Thus,  the  plea  of  nolo  eon- 
tendere,  in  a  criminal  case,  is  an  admission  for  that  trial  only. 
One  object  of  it  is,  to  prevent  the  prooeedings  being  used  in  any 
other  place ;  and  therefore  it  is  held  inadmissible  in  a  civil  action 
against  the  same  party,'  So,  tlie  answer  of  tbe  guardian  of  an 
infant  defendant  in  chancery  can  never  be  read  against  the  infant 
in  another  suit ;  for  its  office  was  only  to  bring  tbe  infant  into 
court  and  make  him  a  party.'  But  it  may  be  used  agfuust  the 
guardian,  when  be  afterwards  is  a  party  in  bis  private  capacity, 
for  it  is  his  own  admission  upon  oath.*  Neither  can  tbe  admission 
of  a  married  woman,  answeriog  jointly  with  her  husband,  be  after- 
wards read  against  her,  it  being  considered  as  the  answer  of  the 
boflband  alone.' 

§  180.  We  are  next  to  consider  the  admissions  of  persons  who 

t  WdAff.  Smith,  R.  £M.  106;  FiawT  Tenner  v.   Enuu,    14   N.    Hunp.    UA. 

V.  H*iih,2  8t>Tk.  41;  Cowling  r.  Ely,  Id.  ['Legge  v.  Edwards.  2L.  J.ch.  125.] 
8M ;  PUnt  v.  HcEwen,  4  Conn.  644.    So,         *  Guild  v.  Lee,  S  Law  Reporter,  p.  488. 

the  tdiuinioiu  of  one,  before  he  becwne  So,  m  admiwian  in  one  plea  coaaot  be 

'  a  bankrupt,  are  not  receivable  railed   in  aid   of  the   Isiue  in  another. 


uaiiMthim,  where  suing  aaasaignee.  Ven-  Straoejc.  Blake,  8  C.  M.  &  R.  168;  Joiiea 

irick  D.  Thornton,  1  M.  &  M.  51.    But  see  r.  Flint,  2  F.  &  D.  694;  Gould  on  Plea')- 

Smith  B.  Horgan,  2  M.  &  Rob.  2GT.    Nor  ing.  4S2,  48S ;  Mr.  Hand'*  note  to  Jackion 

ia  the  itatement  of  one  partner  admlMible  e.  Stetwii,  15  Mau.  6tj. 
aeuMt  the  others,  in  regard  to  matters         '  Eggleston   v.   Speke,  aliM   Petit.   R 

which  were  tnuuacted  before  he  became  Mod.  268,  269 ;  fiawkin*  a.  Luscombe.  'J 

k  partner  in  Uie  house,  and  in  which  he  Swatist   E32,  caws    died   in    note   (n) ; 

bad  M  interest  prior  to  that  time.     Calt  Story  on  Eq.  PI.  668i   Greslej  nn  f-Iq. 

*.  Howard,  S  Stark.  B.  8.   In  Irorer  by  an  Evid.  24,  828 ;   Hilla  v.  Demus,  8  JoLnr 

Influt  aniog  by  hia  guardian,  the  alala-  Ch.  867. 

mant*  of  m>  gaardian,  tendinc  to  show         *  Beasly  d.  Magrath,  2  Sch.   &  Lefr.   ' 

thM  the  proper^  waa  in  fact  hu  own,  are  84;  Gmley  on  Eo.  Evid.  828. 
wbniasUde  ualiut  the  plaintiff,  as  being         *  Hodnon   v.  Meicst,  9  Price,  fiSt] 

tiM  d»dacatl«u  of  a  parQ' to  tiM  rerand.  Ebtono.  Wood,  2My.  &K.  678. 
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are  not  parties  to  the  record,  but  yet  are  tnterented  in  the  sv^edr 
matter  of  the  tuit.  The  lav,  in  regard  to  this  source  of  evidence, 
loolu  chiefly  to  tlie  real  parties  in  interest,  and  gives  to  their 
admissions  the  sune  weight,  as  though  they  wore  parties  to  the 
record.  Thus  the  admissions  of  the  cegtui  que  trust  of  a  bond ; ' 
those  of  the  persons  interested  in  a  policy  eSected  in  another's 
name,  for  tlieir  benefit;^  those  of  the  ship-owaers,  in*an  action  by 
the  master  for  freight;*  those  of  the  indemnifying  creditor,  in  an 
action  against  the  sheriff;*  those  of  the  deputy-sheriff,  in  an  action 
against  the  high-sheriff  for  the  misconduct  of  the  deputy ; '  are  all 
receivable  against  the  party  making  them.  And,  in  general,  the 
admissions  of  any  party  represented  by  another,  are  recoirable  in 
evidence  against  his  representative.^    Sut  here,  also,  it  is  b>  be 

1  Hauion  v.  Parker,  1  WiU.  267.  See  the  sheriff  ii  sued  for  his  default ;  and  hit 
•Uo  Harriion  v.  Vallanw,  1  Bing.  46.  But  ttdniBgiuna  are  cIcaH;  receivable,  an  prtD- 
tlie  declsnitioru  of  the  cralui  que  tnat  are  ciple,  when  made  agninst  liimaelf.  It  Iwa 
■dmiiaible,  onlj  no  &t  u  his  interest  and  elsewhere  been  said,  that  the  declaralioni 
that  of  the  triutee  are  identical.  Doe  v.  of  an  under-stieriff  are  eTidcnce  to  charge 
Wainwright,  S  Nei.  &  P.  5»8.  And  the  the  ■heriS',  only  where  hii  acts  might  be 
nature  of  his  interest  tnmt  be  shown,  eren  given  in  evideoce  to  charge  liiin  ;  and 
thoagh  it  be  admitted  tliat  he  is  a  mtui  then,  rather  as  acts  than  as  declarations, 
mu  rnuf.  May  n.  Tajlor,  6  M.  &  Gr.  ^I.  the  decilarations  being  consiilered  as  part 
[The  admiasions  of  a  silent  partner,  not  a  of  the  res  geslie.  Wheeler  v.  Hnmbright, 
party  to  record,  may  be  given  in  evidence.  9  Serg.  &.  H.  8%,  S9T.  .  See  Scott  u.  Mar- 
Weed  V.  Kellogg,  6  McLean,  U.\  [•But  shall,  2  Cr.  &  Jer.  238 1  Jacobs  u.  Hum- 
the  admissions  of  one  of  several  Mstuisflui!  phrey,  2  Cr.  &  Mees.413;  2  Tyrw.  272, 
tnut  of  real  estate  are  not  admissible  to  s.  a.  But  wlienever  a  person  is  bound  by 
defeat  the  title  of  the  trustee.  Pope  v.  the  record,  he  is,  Rir  all  purposes  of  evi 
Devereuz,  G  Gray,  W6.1  denoe,  the  party  in  interest,  and,  as  laeh, 
'  Bell  v.  Ansley,  16  Ea«t,  141,  US.  his  admissions  are  receivable  against  him, 
■  Smith  V.  Lyon,  S  Camph.  4S5.  both  of  the  facts  it  recites,  and  of  tha 
*  Dowdon  V.  Fowls,  4  Campb.  88 ;  amoont  of  djtmagei,  in  all  cases  where. 
Dyke  d.  Aldtidge,  cited  7  T.  B.  666;  11  being  liable  over  to  the  nnmlniil  defend- 
Eut,  684 ;  Yomig  v.  Smith,  8  Esp.  121 ;  ant,  he  has  been  notified  of  tlie  suit,  and 
Harwood  v.  Keyes,  1  M.  &  Rob,  201;  required  to  dejend  it.  Clark's  Ex'rs  r. 
Proctor  «.  Laioson,  7  C.  4  P.  029.  Cftrringion,  7  Cranch,  322;  Hamilton  s. 
>  The  adiDlssione  of  an  under-sheriff  Cutts,  4  Mass.  S49;  Tyler  v.  Ulmer,  12 
are  not  receivable  in  evidence  against  the  Mass.  166 ;  Duffleld  u.  Scott,  3  T.  R.  374 ; 
sheriff,  unless  they  tend  to  charge  himself.  Kip  v.  Brigham,  8  Jones,  168 ;  7  Jolma. 
he  being  the  real  party  in  the  cause.  He  168 ;  Bender  u.  Fromberger,  4  Dall.  43ii. 
is  not  regarded  as  the  general  officer  of  See  also  Carlisle  e.  Garland,  7  Bing.  298 , 
the  sheriff,  to  all  intents.  Snowball  v.  North  v.  Miles,  1  Campb.  889;  Bowsher 
Goodricke,  4  B.  ft  Ad.  641 ;  though  the  v.  Calley,  J  Campb.  391,  note ;  UnderhJU  e. 
admissibility  of  bis  declarations  has  some-  Wilson,  6  Bing.  697;  Bond  v.  Wud  I 
times  been  placed  on  that  ground.  Drake  Nott  &  McCord,  201;  Carmack  d.  1'be 
u.  Sykea,  7  T.  R  113.  At  other  times  Commonwealth,  6  Binn.  1H4;  Sloman  c. 
they  have  been  received  on  the  ground.  Heme,  2  Esp.  695;  Williams  r.  Bridge*, 
that,  being  liable  otst  to  the  sheriff,  he  is  2  Stark.  K.  42 ;  Savage  v.  Balch,  8  GreenL 
the  real  party  to  the  suit.  Yataalej  v.  27.  [The  admisiiona  of  a  par^  naioed  lU 
Doble,  1  Ld.  Raym.  190.  And  where  the  an  executor  and  legatee  of  a  w{ll,  as  to  the 
sheriff  has  taken  a  general  bond  of  indem-  unsoundness  of  the  mind  of  the  testator, 
ni^  from  the  under-oQlcer,  and  has  given  are  admissible,  upon  a  probate  of  the  wiU. 
him  notice  of  the  penA.>ncj  of  the  suit,  Robinson  v.  Hutchinson,  SI  Vt.  443.) 
and  required  him  to  defend  It,  the  latter  is  '  Stark.  E*id.  26;  North  v.  Uilea,  1 
inftiittlMTealpar9iDinterest,wheneTer  Cunpb.  890. 
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observed,  that  tho  declarations  or  admis^oaB  mit&t  have  heeii 
made  while  the  party  making  thorn  had  some  interest  ia  tlie 
matter ;  and  tliey  are  receivable  in  evidence  only  so  far  as  his  own 
iuterests  are  concerned.  Thus,  tlie  declaration  of  a  bankrupt, 
made  before  bis  bankruptcy,  is  good  evidence  to  charge  his  estate 
with  a  debt ;  but  not  so,  if  it  was  made  afterwards.^  While  tlie 
declarant  is  tho  only  party  in  interest,  no  harm  can  possibly  result 
from  giving  full  effect  to  bis  admissions.  He  may  bo  supposed 
best  to  know  the  extent  of  liis  own  rights,  and  to  bo  least  of  all 
disposed  to  concede  away  any  tliat  actually  belonged  to  bim.  But 
an  admission,  made  after  other  persons  have  acquired  separato 
rights  in  the  same  subJocCrmatter,  cannot  be  received  to  disparage 
tlieir  title,  however,  it  may  aSect  that  of  tbo  declarant  himself. 
Tliis  most  just  and  equitable  doctrine  will  bo  found  to  apply  not 
only  to  admissions  made  by  bankrupts  and  insolronts,  but  to  the 
case  of  vendor  and  vendee,  payee  and  indorsee,  grantor  and 
grantee,  and,  generally,  to  be  the  pervading  doctrine,  in  all  cases 
of  rights  acquired  in  good  faith,  previous  to  the  time  of  making 
tlie  admissions  in  question.' 

§  181.  In  some  cases,  the  admissions  of  third  persons,  strangers 
to  the  fuit,  are  receivable.  Tliis  arises,  when  tlie  issue  is  substan- 
tially upon  the  mutual  rights  of  such  persons  at  a  particular  time  ; 
in  which  case  the  practice  is,  to  lot  in  such  evidence  in  general, 
Bs  would  be  legally  admissible  in  an  action  between  the  parties 
themselves.  Thus,  in  an  action  against  the  sheriff  for  an  escape, 
the  debtor's  acknowledgment  of  the  debt,  being  sufGcient  to 
charge  him,  in  tJie  original  action,  is  sufficient,  as  against  fhe 
sheriff,  to  support  the  averment  in  tbo  declaration,  that  the  party 
escaping  was  so  indebted.'  So,  an  admission  of  joint  liability  hy 
a  third  person  has  been  held  sufficient  evidence  on  the  part  of  the 
defendant,  to  support  a  plea  in  abatement  for  the  non-joinder  of 
such  person,  as  defendant  in  the  suit ;  it  being  admissible  in  an 
action  against  him  for  the  'same  cause.*  And  the  admissions  of 
a  bankrupt,  made  before  the  act  of  bankruptcy,  are  receivable  in 


Ckrki  p.  Wute,  12  Mub.  489;  Bridge  b.  VaxM  v-  Bridge*,  2  Surk.  R.  42;  Kemp. 

Eggleiion,  14  Masa,  245,  260,  2ul ;  Ph«-  Iftud  v.  Macaulej',  Peake'i  Ctu.  65. 
nil  D.  IngrahBiD,  6  Johns.  412;  Packet  v.         *  Clo/  c.   Langalow,  1   M.  &  IL  4S 

flniiHltu,  1  Serg.  &  R.  626;   PattOD  v.  Std  avan,  and  >ee  mfra,  %  £96, 
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[HXKtf  of  the  petitioning  creditor's  debt,  ^s  declai'ations,  made 
■fter  the  act  of  bankruptcy,  tbongh  admiseiblo  against  himself, 
form  ail  exception  to  this  rule,  because  of  the  intervening  righta 
of  creditors,  and  the  danger  of  fraud.^ 

§  182.  The  admissions  of  a  third  person  are  also  receivable  in 
evidence,  against  the  party  who  lias  eajprewty  r^erred  another  to 
him  for  information,  in  regard  to  an  uncertain  or  disputed  matter. 
In  such  cases,  the  party  is  bound  by  the  declarations  of  the  person 
referred  to,  in  the  same  manner,  and  to  the  same  extent,  as  if 
they  were  made  by  himself.'  Thus,  upon  a  plea  of  pleru  adminit- 
travit,  where  the  executors  wrote  to  the  plaintiff,  that  if  she  wished 
for  further  information  in  regard  to  the  assets,  she  should  apply 
to  a  certain  merchant  in  the  city,  tliey  were  held  bound  by  the 
replies  of  the  merchant  to  her  inquiries  upon  that  subject.'  So, 
in  aseumpsit  for  goods  sold,  where  the  fact  of  the  delivery  of  them 
by  the  carman  was  disputed,  and  the  defendant  said,  "  If  he  will 
say  that  he  did  deliver  the  goods,  I  will  pay  for  them ; "  he  vas 
held  bound  by  the  affirmative  reply  of  the  carman.* 

§  183.  This  principle  extends  to  the  case  of  an  iiUerpreter  whose 
statemente  of  what  the  party  says  are  treated  as  identical  vith 
those  of  the  party  himself ;  and  therefore  may  be  proved  by  any 
person  who  heard  them,  without  calling  the  interpreter.* 

§  184.  Whether  the  answer  of  a  person  tiius  referred  to  if 
fonrltuive  against  the  party  does  not  seem  to  have  lieen  settled 

'  Hoar*  r.  Corjlaa,  4  Tumt  660 ;  2         *  WillianiB  b.  Innes,  1  Canipb.  SOi. 
Sote,  158;  Bobsoa  u.  Kemp,  4  Esp.  2S4j         *  Daniel  v.  ^tl,  1  Cainpb.  866,  note: 

WnttM  ■.  Thorpe,  1  Campb.  876 ;  Small-  6  Eap.  74,  s.  o. ;  Brock  v.  Kent,  lb. ;  Bart 

combe  i'.Burgea,McClel.R.4g;  IS  Price,  r.  Palmer,  6  Eap.  145;   Hood  r.  Reere, 

186,  i.  0. ;  Taylor  v.  Einloch,  1  Stark.  R.  S  C.  &  P.  632. 

176;  2  Stark.  R.  6»4;  Jarrett  v.  Leonard,         *  FabriKss  b.  MmtjD,  11  St  Tr.  171. 

2  M.  £  S.  265.    The  dictum  at  Lord  Ken-  The  caaei  of  the  reference  of  a  disputed 

^OD,  in  Dowton  v,  Crosa,  1  Esp.  168,  that  liability  to  the  opinion  of  legal  counael, 

tbe  admiMiont  of  a  bankrupt,  made  after  and  of  a  disputed  tact  regarding  a  mine  to 

tbe  act  of  bankruptcy,  but  before   the  a  miner'B  JU17,  have  be«i  treated  ai  lall- 

OonimlBiloD  iaiued,  are  receiTable,  i>  oon-  ine  under  this  head  ;  the  decisions  being 

tradkted  in  13  Price,  168,  164,  and  oyer-  held  binding,  aa  llie  answers  of  personi 

rtiled  by  that  and  tbe  other  caaes  above  referred  to.     How  br  tbe  circunutmnce, 

L-Ited.   Dee  also  Bemaaconi  d.  Farebrother,  that  if  treated  aa  awanla,  being  in  writing, 

8  B.  ft  Ad,  872.     [■  The  evidence  of  the  they  would  have  been  void  for  want  of  » 

pnndpal  will  not  charge  the  surety,  ea-  stamp,  may  have  led  Clie  learned  judgea 

pecially  alter  the  tnuiaaction  is  terminated,  to  consider  them  In  another  light,  doea  not 

Chelmsford  Co.  ■>.  Demat«et,  7  Gray,  1.  appear.    Sybray  v.  White,  1  H.  &  W.  4S6. 

But  tbe  adminion  of  the  surety  i»  good  Bat  in  this  country,  where  no  stomp  U 

widnst  both  in  the  absence  of  coiliuion.  required,  they  woidd  more  naturally  b* 

(Si^jel  V.  Washbum,  11  Ind.  898J  regarded  as  awards  upon  parol  iubmis- 

■  [Tuner  r.  Tatea,  16  How,  (U.  B.)14;  sions,  and  therefore  concliuiTe,  nnlesa  iia- 

Cbapman  v.  Ttritcbeli,  87    Maine,    69;  peached  for  cauaea  reoogniiad  in  the  Ia« 

Chadiey  v.  Oraena,  24  Conn.  662.]  of  award*. 
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'Wliere  the  pldntiff  had  offered  to  rest  his  clum  upon  tlie  defond- 
aat'a  affidavit,  which  vas  accordingly  taken,  Lord  Kciiyon  hold, 
that  lie  was  conclusiTely  bound,  even  though  tlie  alhdavit  had 
been  false ;  and  he  added,  tliat,  to  make  such  a  proposition  and 
afterwords  to  recede  from  it  was  mala  fidee;  but  that,  beGidcs 
that,  it  might  he  turoed  to  rerj  improper  purposes,  such  as  to 
entraf)  Uic  witness,  or  to  find  out  how  far  tho  parly's  evidence 
would  go  in  support  of  his  case.'  But  in  a  later  case,  wliere  the 
question  was  upon  the  identity  of  a  horse,  in  the  defendant's  pos- 
session, with  one  lost  by  the  plaintiff,  and  the  plaintiff  had  said, 
that  if  the  defendant  would  take  his  oath  that  the  horse  was  his, 
be  should  keep  him,  and  he  made  oath  accordingly ;  Lord  Ten- 
terden  observed,  that  considering  tlie  loose  manner  iu  which  the 
evidence  had  been  given,  ho  would  not  receive  it  as  conclusive ; 
but  that  it  was  a  circumstance  on  which  he  should  not  fail  to 
remark  to  the  jury.*  And  certainly  the  opinion  of  Lord  Tenter- 
den,  indicated  by  what  fell  from  him  in  this  case,  more  perfectly 
harmonizes  with  other  parts  of  the  law,  especially  as  it  is  opposed 
to  any  further  ezteiision  of  the  doctrine  of  estoppels,  which  some- 
times precludes  the  investigation  of  truth.  The  purposes  of  ja»- 
tice  and  policy  are  sufficiently  answered,  by  throwing  the  burden 
of  proof  on  the  oppoeuig  party;  as  in  a  ease  of  an  award,  and  hold- 
ing him  bound,  unless  he  impeaches  the  test  referred  to  by  clear 
proof  of  fraud  or  mistake.' 

§  185.  Tlie  admiggvms  of  the  wjfe  will  bind  the  husband,  only 
where  she  has  autliority  to  make  them.*  This  autliority  does  not 
result,  by  mere  operation  of  law,  from  tlie  relation  of  husband  and 
wife ;  but  is  a  question  of  &ct,  to  be  found  by  the  jury,  as  in  other 
eases  of  agency ;  for  though  this  relation  is  peculiar  in  its  circuio- 
stauces,  from  ita  close  intimacy  and  its  very  nature,  yet  it  is  not 
peculiar  in  its  principles.  As  the  wife  is  seldom  expressly  con- 
stituted the  agent  of  the  husband,  the  cases  on  this  subject  aro 

t  Steveu   0.  Tbacker,  Peake's    Cu.  Andenon  v.  Sudenon,  2  Stark.  R.  201; 

187;  Llo7d  v.  Wiltan,  1  E»p.  178;  Belei-  Carey  v.  Adkini,  4  Campb,  92.    In  Vfti- 

line  p.  Greenland,  1  Bay,  46B,  ace,  where  ton  o.  Oreeii,  I  C.  &  P.  8-21,  which  wa«  an 

the  oath  ofathird  person  was  referred  to.  action  for  neccsBarieB  ftimiihed    to   the 

See  Reg.  a.  Moreaa,  36  Leg.  Obi.  69 ;  11  vife,  the  defence   being    that   alie   waa 

All.  A.  El.  1028,  a«  to  the  admiasibilily  of  turned  out  of  doors  for  adultery,  the  hat- 

■a  award  an  an  admUtion  of  the  party,  band  waa  permitted  to  prove  her  confea- 

In/ra,  g  CS7,  n.  (1).  sioos  of   the  f^-t,  juat  nvTioua  to   hit 

^  Ganiett  u.  Ball  8  Stark.  R.  ISO.  turning;  her  away ;  but  thia  was  cnnieni- 

*  Whitehead  u.  Tattersall,  1  Ad.  &  El.  porary  with  the  IraosactioD  of  which  it 
431.  ibnued  a  part. 

*  Emenon  *.  BkindHi    I  Eap.  112i 
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almost  imivereally  those  of  implied  authority,  turning  upon  the 
degree  in  which  Uie  husband  permittfid  the  vife  to  participate, 
either  in  the  transaction  of  bis  affairs  in  general,  or  in  the  par- 
ticular matter  in  question.  Where  he  sues  for  her  wages,  the 
fact  that  she  earned  ttiem  does  not  authorize  her  to  bind  him  bj 
her  admissions  of  payment ;  ^  nor  can  her  iTecl&ratlons  affect  him, 
wliere  he  sues  with  lier  in  her  nght;  for  in  these,  and  similar 
cases,  the  right  is  his  own,  tliongh  acquired  tlirough  her  instnt 
mentality.'  But  in  regard  to  the  inference  of  her  agency  from 
circumstances,  the  question  Jias  been  lefb  to  tlie  jury  with  great 
latitude,  both  as  to  the  fact  of  agency,  and  the  time  of  tlie  admis- 
sions. Thu8,'it  lias  been  held  competent  for  them  to  infer  autJiority 
in  hor  to  accept  a  notice  and  direction,  in  r^ard  to  a  particular 
transaction  in  her  husband's  trade,  from  the  circumstance  of  her 
being  seen  twice  in  his  counting-room,  appearing  to  conduct  his 
business  relating  to  that  transaction,  and  once  giving  orders  to 
the  foreman.*  And  in  an  action  against  the  husband,  for  goods 
furnished  to  the  wife,  while  in  the  country,  where  she  was  occa- 
sionally visited  hy  him,  her  letter  to  the  plaintiff,  admittiug  the 
debt,  and  apolo^zing  for  the  non-payment,  though  written  several 
years  after  the  transaction,  w^  hold  by  Lord  Ellenborough  suffi- 
cient to  take  the  case  out  of  the  statute  of  limitations.* 

§  186.  The  admissions  of  attom^a  of  record  bind  their  clients, 
in  all  matters  relating  to  Uie  progress  and  trial  of  the  cause.  But, 
to  tills  end,  they  must  be  distinct  and  formal,  or  such  as  are 
termed  solemn  admissions,  made  for  the  express  purpose  of  allevi- 
ating the  stringency  of  some  rule  of  practice,  or  of  dispensing  witli 
the  formal  proof  of  some  fact  at  the  trial.  In  such  cases,  they  are 
in  general  conclusive ;  and  may  be  given  in  evidence,  even  upon 
a  new  trial.'    But  other  admissions,  which  are  mere  matters  of 


biuineu  of   the  shop  in   ber  huaband  i  Ting  wife.    Smith  v.  Scudder,  II  Serg.  ft 

RbseDue  does  aot  authorize  her  to  bind  R.  S26. 

him   b;  bh  wlmisBioa,  ia  regard  to  the  ■  Flimmer  v.  SelU,  B  Her.  &,  M.  422. 

tenimcj  at  the  rent  of  the  itiop.   Mer«ditb  And  see  BUev  ir.  SuvdAm,  i  Barb.  ■.  o. 

p.  Vootner,  11  M.  &  W.  202;  [Jordan  v.  R.  222. 

Hubbard,  26  Abi.  133.1  •  Qregorf  v.  Parker,  1   Campb.   891 ; 

s  Albanr.Prilchet,6T.R.680;  Kellej  Palethorp  p.  Furnish,  2  Esp.  611,  note. 

V.  Small,  2  Eep.  716;  Dann  r.  White,  7  See  alio  Clifford  n.  Burton,  1  Bing,  ia9; 

T.  E.  112,  a»  to  her  admiasion  of  a  tret-  8  More,  18,  8.  c. ;  Petty  v.  Aodenon,  8 

pau.    IIudHkloson  b.  Fletclier,  i  Cunpb.  BiDg.  ITO;  Cote>  i>.  Davia,  1  Campb.  486. 

TO.     Neither,  are  hii  atlmiSBioiu,   aa  to  *  Doe  e.  Bird,  T  C.  &  P.  6 ;  Laugia;  a. 

beta  reape'-tiilK  her  property,  which  Imp-  Ld.  Oxford,  1  U.  A  W.  508 


D.gitizecbyG00glc 


CSAP.  ZI.]  or   IDUBSIONB.  315 

conversatiou  with  an  attorney,  though  they  relate  to  the  facts  io 
coQtrovers;,  cuiuot  be  received  iu  evidence  ogaioBt  his  client. 
The  reason  of  the  distinction  is  found  in  the  nature  and  extent  of 
the  autliorify  giren ;  the  attorney  being  constituted  for  the  tnan- 
Bgement  of  tiie  cause  in  court,  and  for  nothing  more.'  If  the 
admission  is  made  before  suit,  it  is  equally  bin^ng,  provided  it 
appear  that  the  attorney  was  already  retained  to  appear  in  the 
cause.'  But  iu  tlie  absence  of  any  ovideuce  of  retainer  at  tliat 
time  ill  the  cause,  there  must  be  some  other  proof  of  authority  to 
make  the  admission.*  Where  the  attorney  is  already  constituted 
iu  the  cause,  admissions  made  by  his  managing  clerk  or  lils  agoat 
are  received  as  his  own.* 

§  187.  We  are  next  to  consider  the  admissions  of  a  principal, 
K8  evidence  in  an  action  Offaxntt  the  mirettf,  upon  hie  collateral 
undertaking.  In  the  cases  on  this  subject  the  main  inquiry  has 
been,  whether  the  declarations  of  the  principal  were  made  during 
the  transaction  of  the  business  for  which  the  sure^  vas  bound, 
so  as  to  become  part  of  the  rea  gettce.  1i  so,  they  have  been  held 
admissible ;  otherwise  not.  The  surety  is  considered  as  bound 
Only  for  the  actual  conduct  of  tlie  party,  and  not  for  whatever  he 
mifi^t  say  he  had  done ;  and  therefore  is  entitled  to  proof  of  his 
couduct  by  ori^ual  evidence,  where  it  can  be  had ;  excluding  all 
declarations  of  the  principal,  made  subsequent  to  the  act,  to  wliich 
they  relate,  and  out  of  the  course  of  his  official  duty.  Thus, 
where  one  guaranteed  the  payment  for  such  goods  as  the  plaiiiti£b 
should  send  to  another,  in  the  way  of  their  trade;  it  was  held, 
that  the  admissions  of  the  principal  debtor,  that  he  had  received 
goods,  made  after  the  Ume  of  tlioir  supposed  delivery,  were  not 
receivable  in  evidence  against  the  surety.^  So,  if  one  becomes 
surety  in  a  bond,  conditioned  for  the  faithful  conduct  of  another 
as  clerk,  or  collector,  it  is  held,  that,  in  an  action  on  the  bond 
against  the  snrety,  confessions  of  embezzlement,  made  by  the 

1  Toung  V.  Wright,  1  Cunpb.  189, 141 ;  Grifflthi  o.  Williftmi.  1  T.  R.  710 ;  Tni». 

Ferfciu  D.  Hawkibaw,  2  Stork.  R.  239 ;  love  r.  Burton,  S  Moore,  04.    Aa  to  Ihp 

Elton  p.  I«rkiiu,  1  M.  &  Rob.  196 ;  Doe  extent  of  cert&in  admisBiona,  see  Hott  v. 

-   Bird,  7  C.  t  P.  6;  Doe  ,..  Richarda,  2  Smiire,  Ry.  &  M.  282;  Manthall  v.  Cliff, 

<J.  &  E-  2ie  i  Walaon  o.  King,  S  M.  G.  &  4  Campb.  183.    The  admiaBion  of  die  doe 

S::.  608.  exeention  of  a.  deed  doe»  not  preclude  the 

■  Manhall  v.  CUiT,  4  Campb.  188.  partjlVom  taking  advantage  of  a  vsrlance. 

■  WagatafTir.  WiliOD,  4  B.  &  Ad.  889.  Goldie  t.  Slmttlevorth,  1  Campb.  70. 

*  Tajrlor  v.  Wllliami,  2  B.  &  Ad.  84S,  >  Evans  n.  Seattle,  6  Ecp.  26;  Bacon 
SCd;  Standage  d.  Creighton,  6  0.  &  P.  v.  Cheenev,  I  Stark.  R,  192;  Longeir 
409  ;   Tajlor  n   Fonter,  2  C.  A  P.  ig&;    edcer  f.  Hyde,  6  Btnn.  1 
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principal  afler  hia  dismiasal,  are  not  admissible  in  evidence;' 
though,  with  r^ard  to  entries  made  in  the  course  of  his  duty,  it 
18  otherwise.^  A  judgment,  also,  rendered  against  the  piiuiupal, 
may  be  admitted  as  evidence  of  that  fact,  in  an  action  ^auist  the 
surety.^  Ou  the  other  hand,  apou  the  same  general  ground  it 
has  been  held,  tliat,  where  the  surety  con&dea  to  the  principal 
the  power  of  making  a  contract,  he  confides  to  him  the  power  of 
fiiriiidhing  evidence  of  the  contract;  and  that,  if  the  coiitract  ie 
made  by  parol,  subeoqnent  declarations  of  the  principal  are  admis- 
sible in  evidence,  Uiough  not  couolusive.  Thus,  where  a  husband 
lud  wife  agreed,  by  articles,  to  live  separate,  uid  C,  as  trustee 
aiid  surety  for  the  wife,  covenanted  to  pay  the  husband  a  sum 
of  money,  upon  his  delivering  to  the  wife  a  carriage  and  horses 
for  her  separato  use ;  it  was  held,  in  an  action  by  the  husband  for 
Uie  money,  that  the  wife's  admissions  of  the  receipt  by  her  of  the 
barrii^  and  horses  were  admissible.*  So,  where  A.  guaranteed 
Uie  performance  of  any  contract  that  B  might  make  with  C,  the 
admissions  and  declaratioDS  of  B  were  h^d  admissible  against  A, 
to  prove  the  contract.' 

§  188.  But  where  the  surety,  being  sued  for  the  default  of  the 
principal,  gives  him  notice  of  the  pendency  of  the  mit,  and  requests 
him  to  defend  it ;  if  judgment  goes  against  the  surety,  the  record 
is  conclusive  evidence  for  him,  in  a  subsequent  action  f^ainst  the 
principal  for  indemnity ;  for  the' principal  has  tlius  virtual  heeome 
party  U>  it.  It  would  seem,  therefore,  that  iu  such  case  the  dec- 
larations of  the  principal,  as  we  have  heretofore  seen,  become 
admissible,  even  though  they  operate  against  the  surety.' 

§  189.  The  admissions  of  one  person  are  also  evidence  against 
uiotiier,  in  respect  of  privity  between  them.  The  term  privity 
denot«B  mutual  or  successive  relationship  to  the  same  righte  of 
property ;  and  privies  are  distributed  into  several  classes,  accord- 
ing to  the  manner  of  tliis  relationship.  Tlius,  there  are  privies  in 
estate,  as,  donor  and  donee,  lessor  and  lessee,  and  joint-tenants ; 

>  Smith  e.  WhIttinKham,  6  C.  &  P.  78.  ■  Whitnaih  b.  George,  8  B.  ft  C.  661); 

See  s1m>  Oou  v.  Watllngton,  S  B.  &  B.  HiddlcCon  v.   Melton,  10  B.  k  C.  817; 

182;  Cutler  t>.  Newlio,  MannbK'B  Digest,  McORliey  v.  Alaton,  2  M.  &  W.  21S,  214. 

N.  F.   13T,  per    Holrojd,   J.,    in   1819;  ■  Drummond  v.  Frestmui,  IS  Wheat 

Dawes  u.  Shedd,  16  Ma«s.  6,  B;  Foxcroft  516. 

B.  NeTiiiB,  4  Greenl.  72;  Hsyes  c.  Beaver,  *  Fenner  r.  I>ewi8, 10  John*.  SB. 

T   Qreenl.  237  ;   Beipublica  v.  Darii.  8  >  Meade  v.  McDcnrell,  6  Binn.  19t. 

Teatea,  128;  Hotchkiu  n.  L7od,2  Blackf.  *  See  mpti,  |  1  BO.  note  {8),  and  caaaa 

222;   BheU>7  v.  The  Goremor,  £c.  Id.  there  cited.   '  [See  Powen  «.  Ka«h.  87 

2B»;  BeaUi>.Beck.8HBr.&McHeD.212.  Maine,  S22.| 
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priTiea  in  blx)d,  as,  heir  and  oocostor,  aad  coparceners ;  pririeci 
in  representation,  as,  execatora  and  testator,  administrators  and 
intestate ;  [ffivies  in  law,  where  the  Uw,  without  privity  of  blood 
or  estate,  casts  the  land  apon  another,  as  hj  escheat  All  these 
are  ntore  generally  classed  into  privies  in  estate,  privies  iu  blood, 
and  privies  iu  law.^  The  ground  upon  whidi  admissions  biud 
those  in  privity  viQi  the  party  making  them  is,  that  they  are 
identified  in  interest ;  and,  of  course,  the  rule  extends  no  farther 
than  this  identity.  The  cases  of  coparceners  and  joint-tenants 
are  assimilated  to  those  of  joint-promisors,  partners,  and  others 
having  a  joint  interest,  which  have  already  been  considered.^  In 
other  cases,  where  the  party,  by  his  admissions,  has  qualified  his 
own  right,  and  auother  claims  to  succeed  him  as  heir,  executor, 
or  the  like,  he  succeeds  only  to  the  right,  as  thus  qualified,  at  the 
time  when  his  title  commenced ;  and  the  admissions  are  receivable 
in  evidence  against  the  representative,  in  the  same  manner  as 
they  would  have  been  against  tiie  party  represented.  Thus,  the 
declarations  of  the  ancestor,  that  he  held  the  land  as  the  tenant 
of  a  third  peraon,  are  admissible  to  show  the  seisin  of  that  person, 
in  an  action  brought  by  him  against  the  heur  for  the  land.'  Thus, 
also,  where  the  defeudaut  in  a  real  action  relied  on  a  long  posses- 
sion, he  has  been  permitted,  in  proof  of  the  adverse  character  of 
the  possession,  to  ^ve  in  evidence  the  declarations  of  one  under 
whom  the  pl^Uff  claimed,  that  be  had  sold  the  land  to  the  person 
under  whom  the  defendant  claimed.*  And  the  declarations  of  an 
ioteatate  are  admissible  against  his  administrator,  or  any  other 
claiming  iu  bis  right.'     The  declarations,  also,  of  the  former 

1  Co.  LiL  Zlla;  Ctrrer  v.  JkIuoii,  4  erley'i  cbk,  4  Co.  123,  124;  supra,  SS  19, 

Feten,  1,  8S;   Wood's  Iiut.  L.  L.  Eng.  20,  28,  24.      [■  Detlaraljona  b;  s  farmer 

28G ;  Tomlio'i  I^w  Diet,  in  Verb.    Pria-  owner  of  property  under  wliom  the  ji*it]r 

iet.     But  the  admisBiona  of  executors  and  clajnu   title  are,  in  general,  evidence,  a 

Mdminiatratori  are  not  receirable  againit  made  during  the  existence  of  hii  title. 

their   co-eiecuton    or  co-admlniatratora.  Harvard  Kubber  Co.  d.  Buncklee,  30  Vt. 

Elwood  V.  Deif^dorf,  6  Barb.  s.  c.  R  R.  29.    See  alio  Wheeler  v.  McCorriatea, 

S!M.      Uther  diriiioni  hare  been  recog-  24  III.  210;   Norton  v.  Keame;,  10  Wia. 

nixed;  namely.  jMivily  in  tenure  between  448.] 
landlord  and  tenant;   privity  in  contract         ■  Sapm,  £1  174,  ISO. 
B)oae.  or  tlie  relation  belween  lessor  anil         ■  Doe  v.  Pettett,  6  B,  &  Ad.  238;  3 

leasee,  or  heir  and  teniuit  in  dower,  or  hj  Foth.  on  Obi.  by  Evans,  p   264 ;   supra, 

thecoiine8y,by  thecovenanUofthelatter,  {f  lOS,  109,  and  cases  there  cited. 
aAer  he  has  assigned  his  term  to  a  stran-         *  Brattle  Street  Church  u.  Hubban],  3 

ger;  priTity  in  estate  alone,  between  the  Met  363.    And  see  Podgett  v.  Lawtenc«, 

teitec  and  the  grantee  of  the  r«Ter«iaii;  10  Paige,  170;  Dorsey  n.  Uorser,  8  U.  A 

and  priTitf  in  both  estate  and  contnct,  J.  410 ;  Clary  h.  Orimes,  12  Q.  &  J.  81. 
M  between  lesser  and  Imim,  4e.;  bnt        *  Smith  v.  Smith,  8  Bing.  n.  o.  391 

theM  are  foreign  from  our  wesMit  ptir-  Int  v.  Ilnch,  1  Tanut  111 
poM.    SeeWaUcer'iawe.  SCO,  28;  BtT- 
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occupant  of  a  messuage,  in  respect  of  which  the  prebknt  occnpuit 
claimed  a  riglit  of  common,  because  of  vicinagQ,  are  admissible 
erideuco  in  disparagement  of  the  rig^t,  they  being  made  during 
bis  occupancy ;  and,  on  the  same  principle,  other  contemporftneouB 
declarations  of  occupiers  have  been  admittdd,  as  evidence  of  the 
nature  and  extent  of  their  title,  against  those  claiming  in  privity 
of  estate.'  Any  admission  hy  a  landlord  in  a  prior  lease,  which 
is  relative  to  the  matter  in  issue,  and  concerns  the  estate,  haa  also 
been  held  admissible  in  evidence  against  a  lessee'  who  claims  I^ 
a  subsequent  dtle.^ 

§  190.  Tlie  same  principle  holds  in  r^ard  to  adaUtnora  made  bjf 
the  aetiffooT  of  a  personal  contract  or  chattel,  previous  to  the  as- 
signment, wliile  he  remained  the  sole  proprietor,  and  where  the 
assignee  must  recover  through  the  title  of  the  assignor,  and  suc- 
ceeds only  to  that  title  as  it  stood  at  the  time  of  its  transfer.  In 
such  cose,  lie  is  bound  by  the  previous  admissions  of  the  aswgnor, 
in  disparagement  of  his  own  apparent  title.  But  this  is  true  only, 
where  tliero  is  an  identity  of  interest  between  the  assignor  and 
assigueo;  and  such  identity  is  deemed  to  exist  not  only  where 
the  latter  is  expressly  the  mere  agent  and  representative  of  the 
former,  but  also  where  the  assignee  haa  acquired  a  tiUe  witji 
actual  notice  of  the  true  state  of  that  of  the  assignor,  as  qualified 
by  the  admissions  in  question,  or  where  he  has  purchased  a  de- 

I  Walker  v.  Bnwditock,  1  Etp.  468;  v.  CarriDgton,  1   C.  &  P.  830,  830,  n.; 

Uoe  V.  Austin,  9   Bins.  41 ;   Darim   s.  Haddison  b.  NutntI,  6  Bios.  226.    So,  the 

Fierce,  2  T-  R.  53 ;  Doe  v.  Ricknrbj,  6  answer  of  a  former  t«tor.     De  Whelp- 

Esp.  4 ;    Doe  d.  Jonei,   1   Campb.   867.  dale  u.  Milbum,  5  Price,  486.    An  answer 

AncienC   maps,    booki    of  surrey,    Ac.,  In  chancery  ia  also  admlaaible  in  evidenos 

though  more  private  documents,  artf  fre-  ag«Inst  an;  person  actually  claiming  ua- 

auentlv  admissible  on  this  ground,  where  der  tlie  party  who  put  it  in ;  and  it  hai 

lere  Is  a  privity  in  estate  between  the  been  held  primA  fade  evidence  against 

former  iwoprietor,  under  whose  direction  persons  generally  reputed  to  claim  under 

they  were  made,  and  the  present  claim-  liim,  at  least  so  tar  as  to  call  upon  them  to 

ant,  agninst  whom  they  areoflered.    Bull,  show  anotlier  title  th>m  a  stranger.    Earl 

M.  P.  288]   Brignuui  V.  Jenninn,  1  Ld.  of  Sus«ex  v.  Temple,  1  Ld.  Kay m.  810; 

Raym.  784 ;  {suiira,  %  146,  note.]    So,  as  Countese  of  Dsrlmoath  v.   ItuberU,   Id 

to  receipts  for  rent,  by  a  former  grantor,  Kast,  884,  889,  340.    So,  of  other  declara- 

under  whom  both  pardes  claimed.    Doe  tlons  of  the  fbrmer  party  in  piwBession, 

B.  Scaton,  2  Ad-  £  Kl.  171.  which  would  have  been  good  agHinit  lua- 
*  Crease  v.  Barrett,  1  Crompt.  Meea.  self,  and  were  made  white  he  was  in  poa- 

&  It.  OIU,  932.     See  also  Doe  u.  Cole,  6  session.    Jackson  d.  Baid,  4  Julins.  280, 

C.  &  1'.  860,  that  a  letter  viitten  by  a  for-  234 ;  Norton  n.  Pettiboae,  T  Conn.  319 ; 
mor  vicar,  respecting  the  property  of  the  Weidman  d.  Kohr,  4  Serg.  &  R.  1T4;  m- 
vicarage,  is  evideni«  against  bia  successor,  f^ra,  |§  23,  24.  [*  The  declarati<His  of  th« 
In  an  ejectment  for  Che  same  property,  in  mtcitate  are  evideoce  againit  his  admin- 


il'  Ills  vicarage.  The  receints,  also,  istrator,  H  a  privy  by  representation, 
01  a  Ticar's  lessee,  it  seems,  are  admissible  npon  fte  question  of  having  made  a  domiM 
against  the  vicar,'  in  proof  of  a  madia,  by    tia  mortit  caaia.    Smilli «.  Maine,  26  Baib, 
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mftnd  already  stale,  or  otherwise  infected  irith  drciunstances  of 
nispicion.'  Thus,  the  dacUnluHia  of  a  fbnner  hdder  of  a  prom- 
iBsory  note,  negotiated  before  it  was  OTerdue,  showing  that  it 
was  .given  without  consideration,  thon^  made  while  he  held  the 
note,  are  not  admissible  t^iunst  the  indorsee ;  for,  as  was  subse- 
quently obserred  by  Parke,  J.,  "  the  right  of  a  person,  holding  by 
a  good  title,  is  not  to  be  cut  down  by  the  acknowledgment  of  a 
Former  holder,  that  he  bad  no  title."  ^  But  in  an  action  by  the 
indorsee  of  a  bill  or  note  dishonored  before  it  was  ncgcitiatcd, 
the  declarations  of  the  indorser,  made  while  the  interest  was  in 
him,  are  admissible  in  evidence  for  the  defendant." 

1  Uairifon  >.  ToUanoe,  1  Bins.  SB ;  Id  potMMton,  althongh  after  th«  exocntioit 

Baylev  od  BiUi,  by  Phillin  and  Seirall,  of  Uie  aMignment,  thej  are  held  coinpetent 

81.  602,  608,  and  nom  {M  Atd.  edit] ;  to  characterize  the  tnuiisctioa.     Adami 

IbUehaiue   D.   Stionjr,   S    Rawle,  4ST;  r.  DayidsoD,  10  N.  ¥.  Ct.  App- 809.    And 

Batch  V,  DeDnii.  I  Fairf.  244 ;  Snelnvre  where  a  comblDation  between  llic  nuignw 

0.  Martiii,  2  McCoid,  241,  243.     JThe  and  auigne«  ii  preTioiuly  eciablitlicd,  Um 

dadanliont  and  admiuiom  of  an  aaaiEDor  declaratiani  of  Ibe  wsignor  will  be  etir 

ot  DeTMnal  propertj,  aa  a  patent  nght,  dence  against  the  asaignee  to  the  hillect 

made  after  ha  has  parted  with  hi*  inurasl  extent,  altliough  made  alter  tlie  awign- 

in  it,  are  inadmiuible  eitlier  to  show  a  ment      Culler  n.  MuCattne;,  S3  Barb. 

watU  at  tlUe  in  him,  or  to  a&ct  the  qnal-  lOfi.] 

1^  of  the  article,  or  to  imptiir  the  rlsht  of         *  Barley  on  Bills,  £02,  503,  and  notet 

the  poTchaaer  in  anj  t«apect.  B7  Nelion,  (2d.  Am.  ed.  hy  Phillips  i.  Sewall],  Pocodc 

J.,  Many  v.  Jagger,  1  Blatdit  C.  C.  B.  v.  Billlngi,  Kr-  &  M.  127.    See  also  Slor7 

rj%  876.]  on  Bill!,  S  220;  Chittyjin  Bills,  tU»  (8th 

*  Barongh  v.  While,  4  B.  &  C.  S2G,  edit! ;    Uatuh  v.   Dennia,   I   ^airf.  219; 

itxphised  in  Woolway  v.  Rowe,  1  Ad.  &  Shiriej  v.  Todd,  0  Greenl.  83.     [In  a  suit 

K.  114,  116;  Shaw  e.  Broom,  4  D.  Jb  R.  against  the  maker  of  a  promiuory  note 

ISO;  Smith  V.  De  Wroiti,  R7.  &  M.212;  by  one  who  took  it  when  overdue,  the 

Biwichamp  r.  ttitf,   1  B.  A  Ad.  S9;  declaraiions  of  a  prior  holder,  ninile  while 

Hackett  «.  Hartlii,  6  Oreenl.  77;  Parker  be  held  the  note,  «Aer  it  waa  due,  ore 

V.  Orout,  II  Hau.  157,  n. ;  Jone*  c.  Win-  admiisible  in  evidence  to  ibow  imyment 

t«r,  ISHMa.  304;  Dnnn  c.  Snell,  16  Has*,  to  inch  prior  holder,  or  any  liglit  of  tetn^ff 

481  i  Pugfl  B.  C^win,  7  Hill,  N.  Y.  R.  which  the  maker  had  againat  him.    But 

Ml.    In  ComMt&at,  it  sMmi  to  have  been  such  dedarationi,  made  b^  iut^h  holder 

held  otberwiae.     Johnson  v.  Bhukman,  before  he  took  the  note  are  inailmissible. 

11  Conn.  342;  Woodruff  v.  WeMoott,  12  So  such  declaracions,  made  b?  sauh  holder 

Coon.  134.     So,  in  KenaoM,  Sargwmt  0.  after  assigning  the  note  to  one  from  whom 

Sargeant,  8  Washb.  371.    [The  staieqieTit*  the  plunttff  lince  took  it,  aie  inadniiaaible 

of  an  InaalTent  debtCH-,  whether  made  be-  unless  such  assignment  was  conditioned 

fbc«  or  after  a  sale,  alleged  to  be  frsitdu-  to  be  Toid  upon  the  payment  to  the  a*- 

lent,  aa  to'the  value  of  the  propertj  aold,  signor  of  a  less  sum  than  tlie  amount  due 

•ndofhiaother  iffopsr9,arein>dmiaaible  on  the  note,  in  which  case  auch  dcclaraf 

■ffUntt  liiaaMigneelniiiMdTeDC7,to^w  tiona  are  admissible  in  evidence  for  tlie 

that  the  sale  waa  in  good  fitith  in  ■  suit  by  defendant  to  the  extent  of  tlie   interest 

tbe  assignee  against  the  pnrchaier  of  said  remaining  in  such  prior  holder.    Bond  v. 

property  to  recover  it*  vahie.    Heywood  yitzpatrick,  4   Gray,   89,   92;    Sylvester 

p.  Reed,  4  Gray,  £74.    See  alM  JiHiea  v.  „.  Crapo,  16  mck.  U2;  Fisher  u.  True,  33 

Chnteh,  Ac.,  21  Barli.  181.)    |«Aiag«ne-  Maine,  684;    McLanalhan   v.  Fatten,  80 

r«l  rate  tbe  decUr»t)oRs  of  the  assignor  in  lb.  142 ;  Scammon  v.  Scammon,  88  N.  H. 

the  case  of  an  alle^  fraudolent  sale,  an  62,  58 ;  Griddle  v.  Griddle,  21  Mis.  622.J 

not  admiaaihte  evidence  against  the  aa-  [■  See  Jermain  u.  Denniston,  6  N.  Y.  Ct. 

signee,  unless   made   before    the*aHign-  App.  276;   Booth  d.  Swezey,  8  Id.  276; 

meoc,  and  with  a  view  to  show  lie  pur-  Tousley  v.  Barry,  16  Id,  497,     The  prao- 

pose,  so  as  to  fbrtn  part  of  the  ra  gata.  tice  in  the  different  slates.  In  reganl  to 

hut  if  made  while  t^  aiaignor  remained  admltdng  tlie  declaration*  of  the  ownar  Ct 
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SSO  LIW  or  ET1DENCS.  [PABT  n. 

§  191.  These  aduusaiona  by  tliird  persona,  aa  thej  derive  Uiair 
value  BnA.  I^al  force  Irom  the  relation  of  the  paj-ty  makiiig  them 
to  the  property  in  queation,  and  are  taken  as  parte  of  the  rei  geata, 
may  be  proved  by  ang  aon^elatt  itiitiuat  who  heard  them,  without 
calling  the  party  by  whom  they  were  made.  The  queation  is^ 
whether  he  made  the  admissioa,  and  not  merely,  whether  the  fact 
ia  aa  he  admitted  it  to  be.  Its  truth,  where  the  admiasion  is  not 
conclusive  (and  it  aeldom  is  so),  may  be  oontroverted  by  other 
testimony;  even  by  calling  the  par^  himself,  when  competent; 
bat  it  ia  not  necessary  to  produce  him,  hia  declartiious,  when 
admissible  at  all,  being  admissible  as  original  evidence,  and  not 


§  192.  We  are  next  to  consider  the  titM  and  eircwtutancet  ijf 
the  admUtion,  And  here  it  is  to  be  observed,  that  confidential 
overtures  of  pacification,  and  any  other  oficra  or  propositions 
between  litigating  parties,  expreaaly  atated  to  be  made  without 
pr^udice,  are  excluded  on  grounds  of  public  policy.'  For  without 
this  protective  rule,  it  would  often  be  difficult  to  take  any  step 
towards  an  amicable  compromise  or  adjuatment.  A  distinction 
is  taken  between  the  admission  of  particular  facta,  and  an  oSer  of 
a  aum  of  money  to  buy  peace.    For,  as  Lord  Mansfield  observed. 

»4Aota  m  octMM,  white  hiddlnc  tha  Mine,  [III  Jooei  p.  Fozall,  18  Enr.  Law  A  Bq. 

it  Dot  being  neootiaMa,  ct  U  aa,  being  >t  140,  146,  Sir  Joba  Romill;,  Muter  of  tba 

th«  time  oreidM,  (o  the  effect  thU  the  Bolli,  old :  "  I  iluJl,  u  ikr  m  I  un  able, 

tame  hod  been  paid,  oi  ii  otberwiee  to-  In  all  cataa,  endaaTor  to  sappren  a  pno- 

vatid,  and  lUa  at  againit  a  ■obaeqneiit  tice  which,  whea  I  was  fint  acquainted 

baii  fidt  owner,  ■•  not  nnifiKtn.    Saa  Mil-  with  the  prolbatioi),  wai  rarel;.  if  eTer, 

lar  V.  BinglMun,  29  Vt  &.  Bi^  wlien  Mich  Tentwed  upon ;  but  which,  acaOTdiog  to 

decUrsiioiii  w«n  held  admlitible.    The  taj  experience,  has  been  oomnioa  oT  lata, 

ouea  dted  above  frtnn  New  Toric  diow  nvn^,  that  of  attempting  to  oonrert  of- 

(hat  inch  deciarati<aN  are  not  than  ad-  fat  <x  oampramlM  into  adminiona  and 

mistible.     The  EngUih  rale   eeeaa   In  aula  la^adtdal  to   Ihe   partiea   making 

fitror  of  receiving  eueh  daolamtlona,  a*  t*  Ihem.    If  Uds  were  pennitled,  the  elhet 

the  title  of  all  petefHulCT'.    Haniwm  ».  would  I>e,  tliat  no  attempt  to  oampnmiiBa 

Vallaoce,  1  Bins-  4fi ;  StitM  v.  Broom,  4  a  anlt  wonM  e*er  be  made.    If  no  reaec 

Dow.  Jb  By.  TW;  Fooook  v.  BilUng.  2  vation  of  the  partiea  who  make  «      ~ 


ter,  18  Vi.  B.  662,  when  tlie  queatiaii,  at    the  letteca  tmm  iMlng  aAarwardi  given  in 


BiDg.  269.    But  aae  Carpenter  *.  HolUa-  of  oomfvomiaecouhlpreTait  that  offer  and 

■  r,  18  Vt.  B.  662,  wheie  the  quea- "     -    "    " ' 

■  real  eitale,  i«  tUl7  diaoiiawd.] 

i  Supra,  fj  101,  118,  114,  and  eana  It  ia  obriout  thM  no  lOch  telten  wonU  b« 

there  cited;  Clark  r.  Hongham,  3  B.  &  written  or  otibn  made.     In  m^  iminioa, 

C.  14S;   Hountelephen  v.  BnK^,  8  B.  tuchletlart  and  oflbn  are  admliaiW  fer 

&  Aid.  141 ;  Wixdway  «.  Bowe,  1  Ad.  &  one  purpoee  onljr,  ij-.,  to  ahow  that  an  a«- 

EL  114;  Payion  e.  Good,  8  Kerr,  272.  tempt  baa  been  made  to  compromiae  lb* 

1  C017  r.  Bretton,  4  C.   &  P.  462;  luit,  which  maf  be  aometimei  neceaMiTi 

Bwlef  V.  Thatcher,  B  C.  &  F.  888.  Com-  a*,  for  loataiMe,  in  older  to  account  fir 

monicalion*  between  tlie   cterk   of  the  l^«e  of  time,  but  never  to  fix  the  petaooa 

plamliff'i  atlomej,  and  the  attMit^  tl  making  Ihem  with  admiMioaa  ooat^ned 

the  defendant,  with  a  view  to  a  oomprom*  In  luob  kttM^  and  1  ahall  do  all  I  oen  tv 

be,  have  been  held  privileged,  nnder  thi*  discourage  tliii,  which  I  oooalder  to  te  ■ 

rnto.    Jatdlne  »■  fljieridan,  2  C.  4  K.  ai.  verf  iqioiimw  pnctiae."] 
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it  must  be  pemiitted  to  men  to  bu^  their  peace  without  prejudice 
to  them,  if  the  offer  ehoald  not  succeed ;  and  such  ofTers  are 
made  to  stop  litigation,  without  r^;ard  to  the  question  whether 
any  thing  is  due  or  not.  If,  therefore,  the  defendant,  being  sued 
for  i£100,  should  offer  the  pliuntiff  £20,  this  is  not  admigsible  in 
evidence,  for  it  is  irrelevant  to  the  issue ;  it  neither  admits  nor 
ascertains  any  debt ;  and  is  no  more  than  saying,  he  would  give 
£20  to  be  rid  of  the  action.^  But  in  order  to  exclude  distinct 
admissions  of  facts,  it  must  appear,  either  that  they  were  expressly 
made  without  prejudice,  or  at  least,  that  they  were  made  under 
the  feith  of  a  pending  treaty,  and  into  which  the  party  might  have 
been  led  by  the  confidence  of  a  compromise  taking  place.  But 
if  the  admission  be  of  a  collateral  or  indifibrent  fact,  such  as  the 
handwriting  of  the  party,  capable  of  easy  proof  by  other  means, 
and  not  connected  with  the  merits  of  the  cause,  it  is  receivable, 
though  made  under  a  pending  treaty.'  It  is  the  condition,  tacit 
or  express,  that  no  advantage  shall  be  taken  of  the  admission,  it 
being  made  with  a  view  to,  and  in  furtherance  of,  an  amicable 
adjustment,  that  operates  to  exclude  it.  But  if  it  is  an  inde- 
pendent admission  of  a  f^,  merely  because  it  is  a  fact,  it  will  be 
received ;  and  even  an  offer  of  a  sum,  by  way  of  compromise  of 
a  claim  tacitly  admitted,  is  receivable,  unless  accompanied  with  a 
caution  that  tlte  offer  is  confidential.' 

1  Ball.  N.  P.  2S0 ;  Oregoiy  v.  Howd,  reUzed  Id*  own  mle,  uTJng  tbat  in  ftttira 

B  E«p.  118,  LA.  Kenfon ;  Hitnh  o.  Gold,  he  ghoold  receive  evidence  of  a11  admit- 

2  pH.  290 ;  Gerrish  b.  Sireeuer,  i  Pick,  siam,  such  u  the  party  would  be  obliged 

874,  877;    Wayman  f.  Hilliard,  7  Bing.  to  make  in  ainwer  to  a  bill  in  equity;  re- 

101 ;  Camming  v.  Fredich,  2  Canipb.  140,  jeciicg  Done  but  such  aa  are  merely  con- 

n. ;  Glaatford  on  Svid.  p.  S86.  -  See  Moly-  ceasioiu  for  the  cake  of  making  peace  and 

neaux  t>.  Collier,  13  (leorgia  R.  40a.    But  gettins  rid  of  a  *uiL     Slack  t>.  Buchanan, 

•n   ofltr   of  compromiae    b  admiuible,  Peaka'a  Cas,  6,  6;  Tait  on  Evid.  p,  298. 

whrae  it  is  only  one  itep  ia  the  proof  that  A  letter  written   by  the  adverse  party, 

a  oompromise   baa  ttotQaUy  b^n  made.  "  without    prejudice,"    ii     inadmisaibW. 

Collier  v.  Nokei,  2  C.  &  K-  1012.  Healey  d.  Thatcher,  S  C.&F.S8S.   ['Bnt 

'  Waldridge  v.  Kenlaon,  1   Eltp.  14S,  thewriterofsoch  aletterit  not  precluded 

CLord  Kenyan.    The  American  comiti  &om  uiing  it  in  his  own  &Tor.     Willianu 

•  groe  brtber,  and  held,  that  evidence  v.  Thomas,  2  Drew.  &  Sid.  29.1 
ot  the  admtiaiOD  of  any  Independent  tiict         *  Wallace  v.  Small,  1  M.  &  M.  446; 

il  receivable,  though  made  during  a  ti«aty  Watta  t'.  Lawaon,  Id.  447,  n.;  Dickiiuoii 

See  Mount  c.  Bogert,  v.  Dickinson,  9  Met-  471;  Thompson  v. 

""         ■"' ^,  C.  J.;  Austen,  2 Dowl.  &  By.  363.    In  Ihii  caa* 

;  Fuller  Bayley,  J.,  remarked  that  the  essence  of 

V.  Hampton.  6  Conn.  410,  426 ;  Sanborn  an  offer  to  compromise  wa4,  that  the  parly 

-  "-"lOB,  4  New  Hamp.  H.  601, 608, 609 ;  making  it  was  wiUing  tosubmit  to  a  saciv 

y  V.  Rentonl,  1  Martin,  176 ;  Mar-  Ace,  and  to  make  a  conceesion.    Hartflnd 

Eichmood,  S  Den.  68 ;  Cole  «■  Cole,  Bridge  Co.  v.  Qranger,  4  Conn.  148 ;  Ger- 

H  Mame,  642 ;  [Hairington  v,  Lincoln,  4  ri«h  d.  Swectser,  i  Pick.  374, 877 ;  Murray 

Gtay,  608,  667;   Corinth  v.  Liucoln,  81  e.  C«ter,4  Cowen,  617,  6S6.    Adtniitlona 

lUiM^  810.]      Lord  Kenvou  afterwanb  made  betore  an  arbitrator  are  reueivalila 

10* 
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§  193.  In  regard  to  admUnota  made  under  circumBtances  of 
conttraint,  a  distinction  is  taken  between  civil  and  criminal  cases ; 
and  it  has  been  considered,  that  on  the  trial  of  civil  actions, 
admissions  arc  receivable  in  evidence,  provided  the  compulsion 
ander  wliich  they  are  given  is  legal,  and  the  party  was  not  imposed 
upon,  or  under  duress.^  Thus,  in  the  trial  of  Collett  r.  Ld.  Keith, 
for  taking  the  plaintiff's  ship,  the  testimony  of  the  defendant, 
given  as  a  witness  in  an  action  between  otlier  parties,  in  which 
he  admitted  the  taking  of  the  ship,  was  allowed  to  be  proved 
against  liim;  though  it  appeared  that,  in  ^ving  his  evidence, 
when  1)0  was  proceeding  to  state  his  reasons  for  taking  the  ship, 
Lord  Kcuyou  had  stopped  him  by  saying,  it  was  unnecessary  for 
him  to  vindicate  his  conduct.^  The  rule  extends  also  to  answcni 
voluntarily  given  to  questions  improperly  asked,  and  to  which  the 
witness  might  BuccessfuUy  have  objected.  So,  Uie  volnntaiy 
answers  of  a  bankrupt  before  the  commissioners,  are  evidence  in 
a  subsequent  action  against  the  party  himself,  though  he  might 
havo  demurred  to  the  questions,  or  the  whole  examinatioQ  was 
irregular;*  unless  it  was  obtained  by  imposition  or  duress.* 
"  §  194.  There  is  no  difference,  in  regard  to  the  admissibility  <rf 
this  sort  of  evidence,  between  direct  admiaavms  and  those  which 
are  tndd^iial,  or  made  in  some  other  connection,  or  involved  in 
tlie  admission  of  some  otlier  fact.  Thus,  where  in  an  action 
against  tlie  acceptor  of  a  bill,  his  attorney  gave  notice  to  the 
plaintiff  to  produce  at  the  trial  all  papers,  &g.,  which  had  been 
received  by  him  relating  to  a  certain  bill  of  exchange  (describing 
it),  wliich  "  Was  accepted  by  the  said  defendant ; "  this  was  held 

m  a  Babieqaent  trial  of  tbe  eauM,  the  to  the  jury;  but  that,  if  what  wai  laid 

reference  haviDEproTed  ineflectoal.   Slack  bore  in  any  way  on  the  iaiue,  he  wai 

0.  Buchannan,  reake'i  Caa.  5,     See  alao  baund  to  receive  it  ai  evidence  of  the  &ct 

Gregory  u.  Howard,  8  E«p.  118.     Collier  itself.    See  tiao  MUward  v.  Forbes,  4  Em. 

V.  Nokei,  2  C,  &  K.  1012.    [Where  a  parly  171. 

sued  on  a  note  o%red  to  pay  one  half  in         *  Stockfleth  d.  De  Tastet,  4  Campb. 

cash,  and  one  half  by  a  new  note  with  an  10;  Smith  n.  Beadn^,  1  Campb.  SO.    If 

iuiluraer,  and  admitted  at  the  aame  time  the  commiasion  haa  been  perverted  to  im- 

that  he  owed  tiie  note,  it  was  held  that  proper  porpoaei.   the  remedy  ia   by  an 

tlie  admission  might  be  naed  againat  him.  application  to  have  the  examioation  takea 

Snow  0.  BaCuhrider,  8  Cush.  61S.]  from  the  flleg  and  cancelled,    i  Campb. 

1  (The  rule  eiclading  confeuioni  made  11,  per  Ld.   Bllenboraugh ;    Milward  e. 

Qiider  undue  influence  applies  only  to  the  Forbes,  4  Eap.  171 ;  2  Stark.  Evid.  22. 
confessiouB  of  a  person  on  trial  in  a  crimi-         •  Bobaon  v.  Aleiaoder,  1  Moore  A  P. 

nal  case.    NewhaU  o.  Jenkina,  2  Gray,  448;  Tucker  v.  Barrow,  7  B.  &  C.  638. 

662.]  But  a  legal  necessity  to  nn«wer  the  quea- 

*  Collett  V.  Ld.  Keith,  4  Eap.  212,  per  tione,  aiuler  peril  of  punishment  for  ooiv 

Le  Blanc,  J. ;    who  remarked,  that  the  tempt,  it  teems,  is  a  valid  objection  to  the 

Duuiner  in  which  the  evidence  had  been  adminion  of  the  answers  in  evidence,  in  a 

ebbdned  might  be  nutter  of  obaerration  criminal  proaecniion.    Bez  v.  Brittm.  1 
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primtt  fade  evidence,  by  admiaBion  that  he  Eiccepted  the  biil.^  So, 
in  an  action  by  the  assignees  of  a  bankrupt,  against  an  auctioneer, 
to  recoTer  the  proceeds  of  sales  of  a  bankrupt's  goods,  the  defend- 
ant's advertisement  of  the  sale,  in  which  he  described  the  goods 
■8  "  the  property  of  D.,  a  bankrupt,"  -was  held  a  conchisive  admis- 
rion  of  the  fact  of  bankraptcy,  and  that  the  defendant  was  acting 
under  his  assignees.'  So,  also,  an  undertaking  by  an  attorney, 
"  to  appear  for  T.  aud  R.,  joint  OTners  of  the  sloop  '  Arundel,' '' 
was  held  sufficient  primd  facU  evidence  of  ownership." 

§  185.  Other  admissions  are  implied  from  asaumed  character, 
ianffut^e,  and  amduet,  which,  though  heretofore  adverted  to,*  may 
deserve  further  consideration  in  this  place.  Where  the  existence 
of  any  domestic,  social,  or  official  relation  is  in  issue,  it  is  quite 
clear  that  any  recognition,  in  fact,  of  that  relation,  is  prtmd  facU 
evidence  agunst  the  person  making  such  recognition,  tliat  tliQ 
relation  exists.^  Tliis  general  rule  is  more  frequently  applied 
against  a  person  who  has  thus  recognized  the  character  or  office 
of  another ;  but  it  is  conceived  to  embrace,  in  its  principle,  any 
representations  or  language  in  regard  to  himself.  Thus,  where 
one  has  assumed  to  act  in  an  official  character,  this  is  an  admi&- 
sion  of  his  appointment  or  title  to  the  office,  so  far  as  to  render 
him  liable,  even  criminally,  for  misconduct  or  neglect  in  such 
office.'  So,  where  one  has  recognized  the  official  character  of 
another,  by  treating  with  him  in  such  character,  or  otJierwise,  this 
is  at  least  primd  fade  evidence  of  his  title,  against  tlie  party  thus 
recognizing  it.'    So,  the  allegations  in  the  declaration  or  plead- 

H.  &  Bob.  297.     ThB  case  of  Rex.  v.  idtr-  officer,  for  returning  &iIm  miuteri ;  Res 

ceir>n,2  6tark.It.  866,  which  Beemi  to  the  v.   Kerne,   2   St.   Tr.   91)7,  960;    Bex  v. 

coDtnirT,  i*  qneitiooed  sod  explained  hy  Brommick,  Id.  961,  962;  liex  v,  Atkins, 

Lord  Tentenlen,  in    Rex    u,   Gilhan^   1  Id.  934,  which  were  indictments  for  liigh 

Hood.  Cr.  Cai.  208.     See  n/iu,  S§  m,  treason,  being  popish  priests,  and  remRio- 

461 ;  Regina  v.  Garbett,  1  Denis.  C.  C.  ing  forty  day*  within  the  kingdom ;  Bex 

286.  v.  Borrett,  6  C.  &  P.  124,  an  indictment 

1  Holt  r.  Squire,  Rj.  ft  H.  282.  aninst  a  letter.carrier,  for  embezzlement ; 

*  Maltby  n.  Christie,  1  Esp.  842,  m  ex-  Trowbridge  v.  Baker,  1  Cowen,  261, 
ponnded  1^  Lwd  Ellenborongh,  in  Rao-  against  a  toil-gatherer,  for  penalties  j  Lia- 
kine.  Horner,  16  East,  198.  tero.  Prieitley,  Wightw.  67,  against  a  col- 

*  Hanhall  v.  Cliff,  4  Campb.  IBS,  per  lector,  for  penaitie*.  See  also  Cross  r. 
IxL  Ellenborough.  Kaye,  6  T.  R.  663  j  Lipscombe  n.  Holmes, 

*  Sapra,  6  27.  ,  2  Campb.  441;  Badford  v.  Mcintosh,  S  T. 
'  IHeUnton  *.  Cowu4,IB.ftA.677,    R.  682. 


BT9,  Mr  Ld.  EUeDborongh ;  Radford,  q.  t         '  Peacock  v.  Harris,  10  East,  104,  by  a 

*.  HcLitOsh,  8  T.  R.  6S£  ranUr  of  turnpike  tolls,  for  arrearages  at 

■  BeTan  r.  WUIfanti,  S  T.  R.  686,  per    tolls  doe;  Radford  v.  Mcintosh,  8  T.  R. 

""""*■"■  .-" -.        -  al  of  the  po8t-hors« 

■  of  horses,  for  oer- 
Mtchardi?.  Walker, 
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86,  per  tolls  doe;  Radford  v.  Mcintosh,  £   _    __ 

, <n  a^nst  a  der-  882,  by  a  ftrmer-general  of  the  post-horst 

Bj'man,  for  i)oiw«sidMice ;   Hex  v.  Gard-  duties,  against  a  letter  of  horses,  for  oer- 

MT.  2  Campb.  618,  against  a   mUltaiT  tain  statute  penalties  i  Pritchardc.  Walker, 
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(ngfi  ID  A  suit  at  law  hare  been  held  receiTaUe  in  eridence  agunst 
the  party,  in  a  subsequent  euit  betvera  him  and  a  stranger,  as 
(lis  Bolenm  admission  of  the  tmtli  of  the  bets  recited,  or  of  his 
understanding  of  tlie  meaning  of  an  instrument ;  though  the  jud^ 
ment  could  not  he  made  available  aa  an  estoppel,  unless  between 
the  same  parties,  or  others  in  privi^  with  them.^  ~~ 

§  196.  Admissions  implied  from  the  wn^uct  of  the  party  are 
governed  by  tlie  same  principles.  Thus,  the  suppreesion  of  docu- 
ments is  an  admission  that  their  contents  are  deemed  unfavorable 
to  the  party  suppressing  them.'  The  entty  of  a  charge  to  a  par- 
tieular  person,  in  a  tradesman's  book,  or  the  making-out  of  a  bill 
of  parcels  in  his  name,  is  an  admission  that  they  were  furnished 
on  his  credit.'  The  omiasion  of  a  claim  by  an  insolrent,  in  a 
schedule  of  the  debts  due  to  him,  is  an  admission  that  it  is  not 
due.*  Payment  of  money  is  an  admission  against  the  payer,  that 
the  receiver  is  the  proper  person  to  receive  it ;  but  not  agunst  the 
receiver,  that  the  payer  was  the  person  who  was  bound  to  pay  it ; 
for  the  party  receiving  payment  of  a  just  demand  may  well  assume, 
without  inquiry,  that  the  person  tendering  the  money  was  tiie 
person  legt^y  bound  to  pay  it."  Acting  as  a  bankrupt,  under  a 
commission  of  bankruptcy,  is  an  admission  that  it  was  duly  issued.' 
Asking  time  for  the  payment  of  a  note  or  bill  is  an  admission  of 

8  C.  &  r.  212,  bj  the  clerk  of  the  tnuteei  Ad.  &  EI.  69S,  70S,  per  Ld.  Denman,  C. 
of  •  tairnuike  road,  against  ooe  of  the  J.  See  ftirther,  DivoU  v.  Leadbetter,  4 
tnut«ei ,'  Dickinton  v.  Coward,  1  B.  &  A.  Pick.  220;  Crtiflna  v.  Foole,  I  B.  &  Ad. 
eTT,bytheusigneeofalMnkrupt,Bgaliut  eOS;  Rex  n.  Barnea,  1  Scark.  R.  21S: 
a  delitor,  who  iud  made  Ibe  aulgiiM  a  FhiL  &  Am.  on  Erid.  869,  870,  871;  l 
partial  payment.  In  Borryman  o.  Wi»e,  Phil.  EtiiJ.  861,  8C2. 
I  T.  R.  86Q,  which  was  an  action  by  an  i  Tiler  b.  Cowling,  1  lA.  RaTm.  T44; 
attomej'  for  slander,  In  cliarging  him  with  Bull.  N.  P.  243,  i.  c.  See  apm,  {{  171, 
swindling,  anil  threatening  to  hare  him  IM;  in^  Jg  206,  210,  62Ta,  666;  Rob- 
struck  oO*  Ihe  roll  of  attorneys,  the  ooort  inson  v.  Swett,  8  Greenl.  316 ;  WelU  ti. 
held  that  this  threat  imported  an  admis-  Coupton,  S  Rab.  Louis,  B.  ITI ;  I'arsona 
iion  that  the  iilaintiff  was  an  attorney,  b.  Cc^land,  83  Mune,  STO;  [Willhuns  o. 
Cmamln  i'.  Soiilh,  2  Serg.  &  R.  UO.  But  Cheney,  8  Gray,  216 ;  Judd  b.  Gibbs,  lb. 
see  Smith  v.  Taylor,  1  New  B.  190,  in  589.  See  Church  e.  Shellon,  2  Curtis,  C. 
which  the  learned  judge*  were  equally  C.  271 ;  State  v.  LitdeBald,  8  R.  I.  124.1 
diTided  upon  a  point  somewliat  similar,  '  James  b.  Biou,  2  Sim.  A  Stti.  600, 
in  the  case  of  a  physician ;  but  in  the  for-  606 ;  Owen  ».  flack.  Id.  BOG. 
mer  case,  the  mli  of  attonieys  was  ex-  *  Storr  tl  al.  v.  Scott,  6  C.  &  F.  211 ; 
preaily  mentioned,  while  in  tlie  latter,  the  Thompson  v.  Davetiport,  B  B.  &  C.  78, 86, 
plaintlffwas  merely  spoken  ofas"  Doctor  BO,  91. 

S.,"  and  the  defendant  had  been  employed         *  Nicholts  v.  Downes,  1  II.  &  Rob.  18 ; 

as  hU  apothei;ar/.    Ir,  however,  the  slan-  Hart  v,  Newman,  8  Campb.  IS.    See  alao 

der  relates  u>  tlie  want  of  qoaliflcation,  it  Tilshman  v.  Fisher,  9  Watts,  Ml. 
was  held  b?  Mansflcid,  C.  J.,  that  the         'James  v.  Biou,  2  Sim.  fc  Sta.  flOO, 

plalntiO*  must  prore  ic;  but  not  where  it  606 ;  Oilman  o.  Beard,  8  Anjtr  942. 
was  confined  to  mere  misconducL    1  New         ■  Like  v.  Howe,  Q  Eip.  20;   Cbik  • 

R.  207.    Seetotliispoint.ldoisesv.  Thorn-  dark,  lb.  61. 

ton,  8  T.  B.  808;  Wilson  v.  " '-   ' 
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the  holdor'8  tiUs,  and  of  tlie  aignatiire  of  tlie  party  requesting  tlia 
&Tor ;  and  the  indorsement  or  acceptance  of  a  note  or  bill  is  an 
aduiission  of  the  troth  of  all  Hie  &ct8  vhich  are  recited  iu'it.' 

§  197.  AdniiBaious  may  also  be  implied  from  the  acquieteence  of 
the  part?.  But  aoqoiesoenoe,  to  have  the  effect  of  on  admksion, 
most  exhibit  some  act  of  the  mind,  and  amomit  to  voluntaiy 
demeanor  or  conduct  of  tbo  par^.*  And  whether  it  is  acquies- 
cence in  tbe  conduct  or  in  the  langaage  of  others,  it  must  plainly 
appear  that  such  condoct  vas  full;  known,  or  the  language  fiilly 
understood  by  the  party,  before  any  inference  can  be  drawn  from 
his  passiveness  or  silence.  Tbe  circumstances,  too,  must  be  not 
only  such  as  afforded  him  on  opportunity  to  act  or  to  epeek,  but 
such  also  as  would  properly  and  naturally  call  for  some  action  or 
reply,  from  men  similarly  situated.*  Thus,  where  a  landlord 
quietly  suffers  a  tenant  to  expend  money  in  making  alterations 
and  improTemeots  on  the  premises,  it  is  evidence  of  his  consent  to 
the  alterations.*  If  the  tenant  personally  receives  notice  to  quit 
at  a  pwUcular  day,  without  objection,  it  is  an  admission  that  his 
tenancy  expires  on  that  day.'  Thus,  also,  among  merchants,  it  is 
regarded  as  the  allowance  of  an  account  rendered,  if  it  is  not 
objected  to,  witiiout  unnecessary  delay.*  A.  trader  being  inquired 
for  and  hearing  himself  denied,  may  thereby  commit  an  act  of 

I  HebDilej  v.  Loader,  2  Cunpb.  iSO;  he  nuv  read  hli  itninedlate  replica.    Roe 

Critchloir  D.  Panr,  Id.  182 ;  WilkiiuoD  v.  v.  Day,  7  C.  &  P.  705.     So,  it  leeina,  he 

Lndwidge,  1  SCrs-  MS ;  Robinson  r.  Tar-  ma;  prove  ft  prevloua  conTersation  with 

TOW,  7  Taunt.  466 ;  Taylor  v.  Cit*er,  4  the  par^,  to  eliow  the  motive  and  inten- 

JSf.  167  ;  Baa*  v.  Ctive,  4  M.  &  S.  18.  tion  in  vritinj  them.   Beaj  v.  RichardBon, 

See  farther,  llayker  on  BiUi,  by  Phillip*  2  C.  M.  &'B.  422;   f  Commonwealth  v. 

*  Sewftll,  p.  490-606,-   Phil,  i  Am.  on  Harrey,  1  Gray,  487,  489;  Boston  &  W. 

Evid.  888,  n.  (2);   1  PhU.  Eyid.  864,  n.  B.  B.  Corp.  b.  Dana,  lb.  88,  IM;  Cam- 

(1),  and  case*  there  cited.  monwealthp.  Eenoey,  12Met.  286;  Brain- 

«  Allen  D.  McKeen,  1  Snmn.  814 ;  Car-  ard  ».  Buck,  26  Vt,  678 ;  Coner  ».  Paul, 

ter  V.  Bennett,  i  Flor.  Rep.  840.  41  N.  H.  21.] 

■  To  affect  a  party  with  the  statements         *  Doe  v.  AHen,  S  Taunt.  78,  80  ;  Doe 

of  otben,  on  the  groand  of  hii  implied  v.  Pye,  1  Esp.  SaS ;   Neale  v.  Parkin,  1 

adiniMion  of  their  truth  by  eilenl  scqiii-  Eap.  229.     See  alio  Stanley  v.  White,  14 

eecence,  it  ii  not  enough  that  they  were  Bast,  382. 

made  in  his  presence;   tbr  if  they  were         *  Doe  v.  Biggs,  2  Tatmt  109;  Thomas 

giTcn  in  C'deuceina  judicialproceeduig,  v.  Thomas,  2  Campb  ft47;  Doe  a.  Foster, 

he  U  not  at  liberty  to  interpose  when  and  18  East,  406;  Oakapple  v.  Copous,  4  T. 

how  he  please*,  iliotuh  a  uany ;  aod  there-  R.  861 ;   Doe  ».  Woombwell,  2  Campb 

fiire  is  not  concludetT    Helen  v.  Andrews,  669. 

1  U.  &  M.  886.  8ee  also  Allen  r.  Mc-  <  Shennan  v.  Shennan,  2  Verm.  &76. 
Keen,  1  Samn.  217,  818,  814;  Jones  v.  Hutchin*,Ld.  Com., mentioned  "a  second 
Horrell,  1  Car.  t  Kir.  266 ;  Neile  v.  Jakle,  or  tlilrd  post,"  as  the  ultimate  period  at 

2  Car.  t  Kir.  709 ;  Feele  n.  Merch.  Ins.  otg'eclion.  But  Lord  Hardwicke  said,  that 
Co.  8  Mason,  R.  81 ;  Hudson  v.  Harrison,  If  the  persoti  to  whom  it  was  sent  kept 
Sb  ftB.97;  in/rn,  S5  201,  21S,  287.  If  ttw>«ccouDl  "for  an^  length  of  time,  with' 
Mtvsant^red  aguoftftpaity,  ItseMus  on    nalung  any  otyection,"  it  becaiue  a 
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banlniptcy.*  And  generally',  where  one  knowingly  arMla  himself 
of  aiiotiier's  acts,  done  for  his  bene&t,  this  will  be  held  an  admie 
Bio:i  uf  his  obligiitiou  to  pay  a  reasonable  compenBation.* 

[•§  197a.  The  former  rule  of  evidence,  that  one's  silence 
shall  be  coustrued  as  a  virtual  assent  to  all  that  is  said  in  his 
presence,  is  susceptible  of  great  abuse,  and  calls  for  a  course  of 
conduct,  which  prudent  and  quiet  men  do  not  generally  adopt. 
If  that  rule  be  sound  to  the  fiill  extent,  as  laid  down  in  some  of 
tlie  early  caaes,  it  would  be  in  the  power  of  any  evil-diaposed  [ler- 
80U  to  always  ruin  his  adversary's  cose,  by  drawing  him  into  a 
compulsory  altercation  in  the  presence  of  chosen  listeners,  who 
would  be  sure  to  misrepresent  what  he  said.  Nothing  could  be 
more  unjust  or  unreasonable.  Hence,  in  more  recent  cases,  th» 
rule,  in  some  states,  has  undergone  very  important  qualifications. 
The  mere  silence  of  one,  when  facts  are  asserted  in  his  presence, 
is  no  ground  of  presuming  his  acquiescence,  unless  the  conversor 
tion  wore  addressed  to  him,  under  such  circumstances  as  to  call  for 
a  reply.  The  person  must  be  in  a  position  to  require  the  infor- 
mation, and  he  most  ask  it  in  good  faith,  and  in  a  manner  fairly 
entitling  liim  to  expect  it,  in  order  to  justify  any  inference  from 
the  mere  silence  of  tlie  party  addressed.  If  tlio  occasion,  or  the 
nature  of  this  demand,  or  the  manner  of  making  it,  will  reason- 
ably justify  silence,  in  a  discreet  and  prudent  man,  no  unfavorable 
inference  there&om  should,  on  that  account,  be  made  against  the 
party.  And  whether  tlie  silence  be  any  ground  of  presumption 
against  the  party  will  always  be  a  question  of  law,  unless  there  is 
conflict  in  the  proof  of  the  attending  circumstauces.'    The  samo 

■tated  occonnt.    Willla  t>.  Jemegiti,  2  ACk.  '  Kty  v.  Shaw,  S  Bing.  820. 

S52.      S«e   alao    Freelaad    v-    Heron,    T  *  Morria  t>.  Burdett,   1   Campb.   218, 

Craiich,  117,  151 ;  Murraj  u.  TolUad,  8  where  a  caudidate  made  use  of  tlie  haat- 

Jolina,  Ch.  6T6 ;  Tickel  u.  Short,  2  Ve«.  ings  erected  lor  an  election;   Ablxitt  o. 

289,    Dail/ enlriei  in  »  book,  uonstanti/  Inliabitanta  of  Uenuon,   7   GrecnI.   118, 

open  to  the  party's  Inapectian,  are  admiB-  where  a,  acboolhoiue   was  used   by  Che 

aiODs  against  him  of  tiie  matters  therein  school  district ;  Hayden  v.  Inhnbitonls  of 

staled.     Alderson  v.   City,  1   Start   R.  Madison,  Id.  7Q,  a  case  of  partia]  payment 

405;  Wiltzie  a.  Ailamson,  I  Phil.  Evid.  for  making  a  road. 

867.     See  ftirther,  Coe  r.  Hutton,  1  Sera.  »  [•  Muttocks  v.  Lyman,  16  Vt  R.  113 ; 

ft  B.  sua-,  McBride  v.  Watts,  1  McCord,  Vail  r.  StroDg,  10  Id.  467;  Gale  o.  Lin- 

8S4;.  Corps  K.  Robinson,  2  Wash.  C.  C.  coin,  11  \t..Wl.    Post,  ;  VJ9.     Whera  a 

R.  SSS.    So,  the  members  of  a  company  person  is  inquired  of  as  lo  a  matter  wtiich 

are  chargeable  with  knowledge  of  Che  en-  may  affect  lus  pecuniary  interests,  he  hoa 

tries  in  their  books,  made  by  their  agent  the  right  to  know  whether  the  pnrty  nu. 

In  the  course  of  hit  business,  and  with  king  Che  inquiry  is  entitled  to  make  it  aa 

their  trtie  meaning,  e«  understood  by  the  aflbctiog  any  interest  wliich  he  repreienta, 

agent    Allen  t>.  CoiC,  6  Hill  (S.  Y.),  R.  and  fbr  the  protection  of  wliich  he  requires 

218.  the  inftvinatioa  soughL    Aral  uhIbm  Iw  it 
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rule  obtains  aa  to  letters  addressed  to  the  party.^  But  if  the  party 
cooBent  to  give  aay  explanation  it  becomes  evidence,  although 
drawn  from  him  hy  a  false  suggestiou.^  And  even  a  plea  of  "  guilty," 
in  a  criminal  proceeding  against  the  party  for  assault  and  battery, 
-will  be  evidence  againat  him  in  a  civil  action  for  the  same.'  But 
as  a  general  rule,  admissions  in  the  pleadings  in  one  suit  will 
not  be  evidence  against  the  party  in  another  suit,  unless  signed  by 
him  personally,  in  which  case  there  is  no  reason  why  they  should 
not  be  so  regarded,  to  the  same  extent  as  any  other  admissions.* 
Admissions  in  the  same  action  for  one  purpose  may  be  used  for 
another,  or  where  in  assumpsit  against  two,  upon  a  joint  promise, 
both  pleaded  non-assumpsit  and  one  iolancy.,  The  plaintiff  ad- 
mitted tlie  infancy  of  one  defendant  upon  the  record  and  discon- 
tinued as  to  that  defendant.  Held,  that  he  could  not  recover 
against  the  other,  since  his  admission  showed  conclusively  that 
there  was  no  joint  promise."  The  American  practice,  however,  is 
different  upon  this  point.  It  is  Iiere  held  that  the  plaintiff  may 
discontinue  as  to  the  infant,  and  proceed  against  the  other  joint 
contractors  to  judgment.^] 

§  198.  The  possession  of  doevmentt,  also,  or  the  fact  of  constant 
access  to  them,  sometimes  affords  ground  for  affecting  parties  witli 
an  implied  admission  of  the  statements  contained  in  them.  Thus, 
the  rules  of  a  club,  contained  in  a  book  kept  by  the  proper  officer, 
and  accessible  to  the  members ;  ^  char^^  against  a  club,  entered 
by  the  servanta  of  the  house,  in  a  book  kept  for  that  purpose,  open 
in  the  club-room ;  ^  the  possession  of  letters,^  and  the  like ;  are 
circumstauces  Irom  which  admissions  by  acquiescence  may  be 
inferred.    Upon  the  same  ground,  Uie  shipping  list  at  Lloyd's, 


birijinfonned  upon  tbeMpointa,  hell  not        ■  Aldenoii  v.  Cliy,  1  Stark.  R.  40S; 

booDd  to  gire  infonnatlon,  and  will  not  be  WilCzie  d.  Adamaou,  1  Phil.  Evid.  857. 
aflecled  in  hii  pecuniuy  intereata  in  cod-         *  Hewitt  f .  PlggotC,  5  C.  &  P.  T5 ;  Rsx 

■equence  of  refiuaL   Uackett  u.  Collender,  s.  WmtKin,  2  Stark.  R.  140 ;  Home  Tooke'a 

Z2  Vt.  R.  97,]  case,  26  SL  Tr.  120.    But  the  poasestion 

I  [*  Commonwealth  v.  JetG^ejM,  7  Allen,  of  unamwered  letters  aeems  not  to  be,  of 

H8 ;  Same  u.  Kutman,  t  Cuah.  189.  itself,  evidence  of  acquiescence  in  their 

■  Higgini  s.  Dellinger,  22  Mis.  SS7.  contents ;  and,  therefore,  a  notice  to  pro. 

■  Birchai^  t.  Booth,  4  Wis.  67.  duce  aoch  letters  will  not  entitle  tlie  ad- 

*  Mariauski  t>.  Cairns,  1  Macq.  Ho.  Terse  party  to  give  evidence  of  their  entire 
Lds.  Cas.  212.  conlenU,  but  only  of  so  much  as  on  other 

>  Boyle  D.  WelMter,  17  Q.  B.  S60.  sroond*  would  be  admUsible.    Fairiee  t>. 

*  Bartnessr.  Tbompeon,  6  Johnt.  160;  I>enton,  8  C.  &  P-  108.  And  a  letter 
T^ipaa  r.  Abbott,  died  Kck.  602;  Wood-  fouod  on  the  piuoner  was  held  to  be  nit 
wiaac.  Sewhall,  Id.  500;  Allen  d.  Butlet ,  evidence  against  him  of  the  fkcta  stated  in 
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EtatiDg  the  time  of  a  TeBsel'e  sailing,  is  h^d  to  be  primd  fade  evi 
dence  gainst  an  underwriter,  as  to  what  it  ccmtaitiB.^ 

§  199.  But,  in  r^ard  to  admiaaionB  inferred  from  acqui^teenee  m 
Ok  verbal  gtateTnenta  of  othert,  the  maxim,  ^t  facet  coruentire  vtd^ 
tur,  is  to  be  applied  with  careful  discrimination.  "  Nothing,"  it  is 
e«d,  "  can  be  more  dangerous  than  this  kind  of  evidence.  It 
should  always  be  received  with  caution;  and  never  ought  to  be 
received  at  all,  unless  the  evidence  is  of  direct  declarations  of  tliat 
kiud  which  naturally  calls  for  contradiction ;  some  asB^laon  made 
to  the  party  with  respect  to  liis  right,  which,  by  his  silence,  he 
acquiesces  in."'  A  distinction  has  accordingly  been  taken  be- 
tween declarations  made  by  a  party  interested  and  a  strauger ; 
and  it  has  been  held,  that,  while  what  one  party  declares  to  the 
other,  without  contradiction,  is  admissible  evidence,  what  is  said 
by  a  third  person  may  not  be  so.  It  may  be  impertinent,  and  best 
rebuked  by  silence ;  but  if  it  receives  a  reply,  the  reply  is  evi- 
dence. Therefore^  what  the  magistrate,  before  whom  the  assault 
and  battery  was  investigated,  said  to  the  parties,  was  held  inad- 
missible, in  a  subsequent  civil  action  for  the  same  assault.'  If  the 
declarations  are  those  of  third  persons,  the  circiimstances  must  be 
such  as  called  on  the  party  to  interfere,  or  at  least  such  as  would 
not  render  it  impertinent  in  him  to  do  so.  Therefore,  where,  in  a 
real  action  upon  a  view  of  the  premises  by  a  jury,  one  of  the  chain- 
bearers  was  the  owner  of  a  neighboring  close,  respecting  the 
bounds  of  which  the  htigating  parties  had  much  altercation,  tlieir 
declarations  in  his  presence  were  held  not  to  be  admissible  against 
him,  in  a  subsequent  action  respeotang  his  own  cl<Me.*  But  the 
silence  of  the  party,  even  where  the  deductions  are  addressed  to 
himself,  is  worth  very  little  as  evidence,  where  he  has  no  means 
of  knowing  the  truth  or  talaehood  of  the  statement.' 

1  MadDtoth  V.  Manball,  11  H.  &  W.  dance  kgaiiut  B.    B«x  e.  Applebjr,  S  Stiik. 

IIS.  B.  88.    Nor  li  a.  depotitiMi,  eiven  in  tb* 

*  14  Serg.  ft  B.  398,  per  Duncan,  C.  J. ;  peraon'i  presence,  in  a,  cauN  to  irhich  ha 
2  C.  ft  F.  198,  per  Beit,  C.  J.  And  we  wm  not  a  p«rt7,  adminible  agaliut  Um. 
McClenkui  v.  HcUUlim,  6  Bair,  8B6,  Melen  s.  Andrewt,  1  M.  ft  H.  886.  Sea 
where  this  maxim  ii  ezpoonded  and  ap-  also  Faiiiie  v.  Denton,  S  C.  ft  P.  108,  per 

5 lied.     See  alio  Coraaonirealth  v.  Call,  Lord  Tenterdmi ;   Tait  on  Eridence,  p. 

1  nek.  616 ;  rComraonwealtli  n.  Kemtej',  298.     So  in  the  Roman  law,  "  Cmte^a 

12  Het.  286,  287 ;  nq/ra  §  197.1  Acta  leu  pneiumpta  ex  tacitumiiate,  ia 

>  Child  V.  Graoe,  2  C.  ft  P.  193.  aliqno  jndido,  nan  nocebit  in  aUo."    Ma*. 

•  Moore  v.  Smith,  14  Serg.  ft  R.  388.  «rdu«  De  Frobat  rol.  1,  concL  848,  tt.  31 
Where  A  ft  B  were  chawed  with  a  joint  [Larry  v.  Sherbume,  2  Allen,  !"  — 
.., .._.   .   , ,  dreth  D.  T'-  ■^-    "   ■  "        "-     ' 


felonj,  what  A  itated  b^bre  the  exami-    dreOi  s.  Martin,  8  Allen,  871;  Pemo  m, 

-' '-■ reelecting  B'b  partidpa-    Weaton,  81  Vt  846.] 

I,  it  not  adndMible  eti-         •  Hi^il«P  >'■  Or™«i  1  Ad.  ft  EL  ISa, 
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§  200.  With  respect  to  all  verbal  admi$noiu,  it  may  be  obaerred 
that  the;  ought  to  be  received  with  greai  eauHon.  The  evidenoe, 
oousistiiig  OS  it  does  in  the  mere  repetition  of  onU  Btatements,  is 
subject  to  much  imperfection  and  mistake;  the  party '  himself 
either  being  misinformed,  or  not  having  clearly  expressed  his  own 
meaning,  or  the  vitness  having  misauderatood  bim.  It  frequently 
happens,  also,  that  the  witness,  by  unintentionally  altering  a  few 
of  the  ezpresaions  really  used,  gires  on  effect  to  the  statement 
completely  at  variance  with  wha^  tbe  party  actually  did  say.'  But 
where  the  admission  is  deliberately  made  and  precisely  identified, 
the  evidence  it  affords  is  often  of  the  most  satialactory  nature.* 
[*  In  a  somewhat  extended  ezperience  of  jury  trials,  we  have  been 
compelled  to  the  conclusion  that  the  most  unreliable  of  all  evi- 
dence is  that  of  the  oral  admissions  of  the  party,  and  especially 
wbei-e  tliey  purport  to  have  been  made  during  the  pendency  of  the 
action,  or  after  the  parties  were  in  a  state  of  controversy.  It  is 
not  uncommon  for  different  witnesses  of  the  same  conversation 
to  give  precisely  opposite  accounta  of  it ;  and  in  some  instances 
it  will  appear,  that  the  witness  deposes  to  the  statements  of  one 
party  as  comiug  from  the  other,  and  it  is  not  very  uncommon  to 
find  witnesses  of  the  best  intentions  repeating  tbe  declarations  of 
the  party  in  his  own  &vor  as  the  Mlest  admissions  of  the  utter 
falsity  of  bis  claim.  When  we  reflect  upon  the  inaccuracy  of 
many  witiiesess,  in  their  original  comprehension  of  a  conversation ; 
their  extreme  liability  to  mingle  subsequent  facts  and  occurrences 
witli  the  original  transactions ;  and  tbe  impossibility  of  recollecting 
tbe  precise  terms  used  by  tbe  part?  or  of  translating  them  by  exact 

166,  per  Puke,  J.     See  flirther  on  the  v.  Malln,  1  Wend.  626,  6fi2i   L»ch   k. 

futyect  of  uuul  adminioni,  Tbe  State  v.  Lench,  10  Vea.  517,  6IB,  cited  with  ap- 

Kawl«,  2  Nott  &  McCoid,  801 ;   Battun  probation  in  6  Johns.  Ch.  41;!,   uid   in 

a.  Seller*,  Q  Hair.  &  J.  117,  119.  Smich  n.  Bumbam,  8  Sumn.  486 :  Skii  e 

1  y^it,  V.  Picken,  6  C.  ib  P.  642,  note,  '"              '  "            "  "      ■-     " 
per  ^rke,  J ;  Bex  v.  Simoni,  6  C.  ft  P. 
510,  per  Aldenon,  B. ;  Williami  t>.  Wil- 

liami,  1  Hagg.  Coiuiat.  K.  304,  per  Sir  rils,  S  Wend,  'zoo,  m.     ii  ii  kixo  wun 

WiUiam  Smtl ;  Hope  v.  Evani,  1  Sm.  &  settled  that  verbal  admiwiona,  luuttly  arid 

M.  Ch.  R.  lUo.     Aldatiu  expreaaet  the  inadrertentl;  made  wlthuut  investigation, 

■erne  of  the  dviliana  to  the  wme  effect,  are  not  binding.    Salem  Bank  b.  Gluucea- 

-where,  after  apeakiog  of  the  weight  of  ju-  (er  Bank,  17  Ma«a.  '£}  \  Barber  v.  (lingell, 

dicisl  admiaaioni,  "  propter  mqjorem  certi-  8  Eap.  60.    See,a]ao  Smith  o.  Bumhani,  3 

tmlilieiii,  qiiam  in  ae  liabel,"  lie  add* —  Sumn.  48S,  48tj.  489;  CleveUmd  u.  Burton, 

"  Qiici  ratio  non  liabet  locum,  quando  iala  11   Vermont,  S.  188;   Stepbena  v.  Vro- 

conf^io  probaretur  per  tea  lea ;   ifflo  eat  man,  18  Barb.  260;  Printup  v.  Mitcliell, 

atMu  cerUi  atterit  probaticmiba."  &C.     Al-  17  Geo.  568. 

eiat.  de  Pnesutnp.  Para.  Secuod.  Col.  682,  *  Bin;  u.  Curcenven,  2  Wila.  896,  896; 

n.  6      See  nipra,  %%  96,  U7;   2  Poth.  on  Glaaafbrd  on  Evid.  826;   Commonwealth 

OU.  bj  ETaui,  App.  No.  16,  S  IS  (  Ualia  v.  Knapp,  8  I^ck.  GD7, 616,  per  Putnam,  J 
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eqtuTolents,  we  must  conclude  there  is  no  substantial  reliance  upon 
ttiifi  class  of  testimony.  Ttie  fact,  too,  that  in  the  final  trial  of 
open  questionB  of  fact,  both  sides  are  lai^ly  supported  b;  eri- 
dence  of  this  cliaracter,  in  the  minority  of  instances,  must  lead  all 
cautious  triers  of  foct  greatly  to  distrust  its  reliability.] 

§  201.  We  are  next  to  consider  tlie  ef^ct  of  adnussions,  when 
proved.  And  here  it  is  first  to  be  observed,  that  the  whole  admit- 
tion  is  to  be  taken  together;  for  though  some  part  of  it  may  contain 
matter  favorable  to  the  party,  and  the  object  is  only  to  ascertain 
that  which  he  has  conceded  agaiaet  himself,  for  it  is  to  this  only 
tliat  the  reason  for  admitting  his  own  declarations  applies,  namely, 
the  great  probability  that  they  are  true ;  yet,  unless  the  whole  is 
received  and  considered,  the  true  meaning  and  import  of  the  part, 
which  is  good  evidence  against  him,  cannot  be  ascertained.  But 
though  the  whole  of  what  he  said  at  the  same  time,  and  relating 
to  the  same  subject,  must  be  given  in  evidence,  yet  it  does  not 
follow  that  all  the  parts  of  the  statement  are  to  be  regarded  as 
equally  worthy  of  credit ;  but  it  is  for  the  jury  to  consider,  under 
all  the  circumstances,  how  much  of  tlie  whole  statement  they  deem 
worthy  of  belief,  including  as  well  the  facts  asserted  by  tlie  party 
in  his  own  favor,  as  those  making  against  him.^ 


C.  J-i  Bermon  v.  Woodbridge,  2  Doug,  answer  and  pleadings,  and  the  ride  i« 
788;  Rex  a.  Clenea,  4  C.  &  P.  221,  per  praolicaliv  tlie  same  at  law,  u  when  the 
Littledole,  J. ;  McClenkan  d.  Mc&fiUan,  Q  nlversaij  readi  ane  cntrj  in  a  book,  it  will 
Barr,  36S  ;  Mattocks  v.  Lyman,  8  Woshb.  not  justi^  reading  the  entire  book,  unlesa 
08;  Wiison  u.  CalTert,  8  Ala.  767;  Yar-  in  «ame  way  connected  with  the  ent^ 
borough  B.  Moss,  »  Ala.  S82.  Bee  tupra,  read.  Abbott.  Cb.  J.,  in  Catt  v.  Uowurd. 
6  162;  Dorian  d.  Douglass,  6  Barb.  a.  o.  8  Stark.  N.  V.  C.  3.  Nor  can  the  parly 
H.  461,  A  Himilnr  rule  prevails  in  chau-  read  distinct  and  disconnected  paragrapht 
eery.  Gresl^  on  Evid.  13.  [•The  party,  in  a  newspaper,  because  one  has  been 
by  reading  ifom  an  answer  in  the  cose  read  by  liis  Hdversnry.  Darby  ii.  Duseley, 
to  prove  the  admiasion  of  having  endorsed  1  H.  &  N.  1 ;  or  a  seriea  of  isjpies  of  let- 
a  promissory  note,  renders  alt  that  portion  tera  inserted  in  a  copy  book,  because 
of  the  answer  evidence,  althoui;h  embra-  one  has  been  read.  Stunts  v,  Buchanan, 
cine  obligations  of  defence.  Qi'ldersleeve  2  M.  &  Rob.  00.1  Seeal^  the  Queen'a 
u.  Idahoney,  5  Duer,  383.  And  it  has  been  esse,  2  Brod.  &  Bing.  298,  per  Abbott, 
said,  that  the  parly  against  whom  an  G.  J. ;  Bandle  v.  Blackburn.  6  Taunt, 
answer  in  chancery  ia  produced,  may  245;  Thompson  u.  Austen,  2  D.  i  R. 
claim  to  iiave  the  whole  bill  as  well  as  8li8;  Fletcher  c.  Froggort,  S  C.  &  P. 
the  auswer  read  as  part  of  his  adversa-  569 ;  Yates  v.  Caniaew,  8  C.  i  P.  09,  per 
ry's  case,  upon  the  sam%  ground,  that.  Lord  Tenterden ;  Cooper  v.  Smith,  15 
where  one  proves  answers  in  conversatdon  Eaat,  108,  107;  Whitwel!  o.  Wyer,  11 
Bgainstaparty,  he  may  insist  upon  having  Mass.  6, 10;  Garcy  i;.  flicholson,  24  Wend- 
the  questions  to  which  .he  made  the  replies  860 ;  Kelsey  v.  Bush.  2  Hill,  R.  440 ;  in- 
put in  evidence.  Pennell  t>.  Akyer,  2  M.  jni,  g§  216,  218,  and  coses  there  ciled. 
&  Rob.  98.  by  Tindal,  Cli.  J, ;  i.  c.  8,  C.  Sc  Where  letters  in  correspondence  betweea 
F.  470.  But  the  rule  in  equi?  does  not  the  plaintifTand  delbndant  were  ofltred  in 
axtend  to  putting  in   evldienM   matters  evidence  by  the  former,  it  was  held  tliat 
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§  202.  Where  the  sdmiraion,  vhether  oral  or  in  writing,  con* 
taiiis  matters  ttated  at  mere  hemrtay,  it  has  been  made  a  question 
wheUier  Buch  matters  of  hearsay  are  to  be  received  in  evidence. 
Ur.  Jufitiee  Chambre,  in  the  case  of  an  answer  in  chancery,  read 
against  the  party  in  a  subsequent  suit  at  law,  thought  that  portion 
of  it  not  admissible ;  "  for,"  be  added,  "  it  appears  to  me,  tliat 
wliere  one  party  reads  a  part  of  the  answer  of  the  other  party  in 
evidence,  be  makes  the  whole  admissible  only  ao  far  as  to  waive 
any  abjection  to  the  competency  of  the  testimony  of  the  party 
making  the  answer,  and  that  he  does  not  thereby  admit  as  evidence 
bU  the  facts,  which  may  happen  to  hare  been  stated  by  way  of 
hearsay  only,  in  the  coarse  of  the  answer  to  a  bill  filed  for  a 
discovery."  ^  But  where  the  answer  is  odbred  as  the  admission  of 
the  party  against  whom  it  is  read,  it  seems  reasonable  that  the 
whole  admission  should  be  road  to  the  jury,  for  the  purpose  of 
showing  under  what  impressions  that  admission  was  made,  though 
some  parts  of  it  be  only  stated  from  hearsay  and  belief.  And  what 
may  or  may  not  be  read,  as  the  context  of  the  admission,  depends 
not  upon  the  grammatical  structure,  but  upon  the  sense  and 
connection  in  fact.  But  whether  the  party,  against  whom  the 
answer  is  read,  is  entitled  to  have  sudi  parts  of  it  as  are  not 
expressly  sworn  to  left  to  the  jury  as  evidence,  however  slight,  of 
any  fact,  does  not  yet  appear  to  have  been  expressly  decided.^ 

§  20S.  It  is  further  to  be  observed  on  this  head,  that  the  parol 
admitnon  of  a  party,  made  en  pai»,  is  compd&xt  evidence  ouly  of 
those  facts  which  may  lawfully  be  established  by  parol  evidence ;  it 
cannot  be  received  either  to  contradict  documentary  proof,  or  to 
supply  the  place  of  existing  evidence  by  matter  of  record.  Thus, 
a  written  receipt  of  money  from  one.as  the  agent  of  a  corporation, 
or  even  an  express  admission  of  indel>tment  to  the  corporation 
itself,  is  not  competent  proof  of  the  legal  authority  and  capacity  of 
the  corporation  to  act  as  such.^    Nor  is  a  pai'ol  admission  of  having 

die  latter  might  read  hti  vigvrer  to  the  practice,  that  where  the  ^txtj  admila  let- 
pUintiff'B  lait  Utter,  d&Ied  the  daj  pre-  ten  to  be  in  hii  handwnting,  in  order  lo 
Tioua.  Koe  v.  Day,  7  C.  &  P.  705.  And  tare  the  expense  of  proof  at  the  trial, 
where  one  partj  produoes  the  tetter  of  this  wilt  preclude  alt  objection  to  the  ftu- 
uiother,  purporting  to  be  in  repl/  to  a  thenticity  of  an;  portion  of  such  lettert, 
previoui  letter  from  himself,  he  is  bound  although  obviouBl;  in  a  different  hand- 
to  call  for  and  put  in  the  letter  to  wliich  It  writing.  Hewlc  a.  Freund,  1  F.  &  F.  204. 
wna  an  answer,  as  part  of  hi*  ewn  evi-  >  Roe  n.  Ferraa,  2  Boa.  t  Pul.  648. 
deuce.  Watson  d.  Moore,  1  C.  &  Kir.  *  2  Bot.  ft  Pul.  64S,  note  j  GrMlej' om 
626;  [Reyuoldi  v.  MamuDg.  16  Md.  510.)  E<rid.  IS. 
(•It  Mcmi  to  be  tettled.  Id  the  Eogliab  *  Welland  Canal  Co.  c.  HUhawaj,  3 
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been  discharged  under  an  insolveut  act  Boffident  proof  of  tliat 
fact,  without  the  productioQ  of  the  record.'  The  reasons  on  vhiofa 
this  rule  ia  founded  harii^  been  alxeadj  stated,  it  is  unnecessary 
to  consider  them  further  in  this  place.'  The  rule,  however,  does 
not  go  to  the  utter  exdu&ioa  of  parol  admissions  of  this  nature,  but 
only  to  tlieir  effect ;  for  in  general,  as  was  obserred  by  Mr.  Justice 
Parke,'  what  a  party  says  is  evidence  against  himself,  whether  it 
relate  to  die  contents  of  a  written  instrument,  or  any  thing  else. 
Therefore,  in  replevin  of  goods  distrained,  the  admisaious  of  the 
plaintiff  have  been  received,  to  show  the  terms  upon  which  he  held 
the  premises,  though  he  bald  under  an  agreement  in  writing,  which 
was  not  produced.*  Nor  does  the  rule  affect  the  admisaibility  of 
such  evidence  as  secondary  proof,  after  showing  the  loss  of  thfi 
instrument  in  question. 

§  204.  With  regard,  ^en,  to  &b  conetuaiveaett  of  admissions,  it 
is  first  to  be  conudered,  that  the  genius  and  policy  of  the  law 
favor  the  investigation  of  truth  by  all  expedient  and  convenient 
methods ;  and  that  the  doctrine  of  estoppels,  by  which  lUrther 
investigation  is  precluded,  being  an  exception  to  tlie  general  rule, 
founded  on  convenience,  and  for  the  prevention  of  fraud,  is  not  to 
be  extended  beyond  the  reasons  on  which  it  is  founded.^  It  is  also 
to  be  observed,  that  estoppels  bind  only  parties  and  privies,  and 
not  strangers.  Heuce  it  follows,  that  though  a  stranger  may  often 
show  matters  in  evidence,  which  parties  or  privies  might  havo 
specially  pleaded  by  way  of  estoppel,  yet,  in  his  case,  it  is  only- 
matter  of  evidence,  to  be  considered  by  the  juiy.^    It  is,  however, 

Wend.  480 ;  Natioiul  Bank  of  St.  Charlei  the  Judgment  of  the  court.  In  Henne  v. 

B.  De  Bernslei,  1  C.  ft  P.  669 ;  J«imer  v.  Bogen,  9  B.  &  C.  STT,  686.    It  wu  ui 

Joliffe,  6  Johiu.  9.  kction  of  trover,  brou^lit  by  a  person, 

'  Scott  n.  CUre,  B  Cmmpb.2S6;  Stun-  ngainit  whomacommisBKin  of  bunkrupicf 

meraett   v.   Adaouon,    1   Bitig.   78,  per  had  Imwd,  agaiut  hu  niaigne^,  to  i«- 

Farke,  J.  qotot  the  value  of  goods,  which,  ai  aisign. 

'  See  lupra,  §S  B3,  97.  ees.  thej  had  jold  ;  and  it  appeared  ^lat 

*  In  Karle  n.  FLckeu,  &  C.  ft  F.  M2;  he  had  uiijted  the  aaaigneei,  by  giving 
Newhalt  d.  Holt,  Id.  662;  Slatterie  f.  directioiiiai  to  the  aale  ofthegoodi;  and 
Pooley,  6  M.  4  W.  664 ;  Pritchaid  b.  Bag.  that,  after  the  iasuing  of  the  coinmiMion, 
•hawe,  II  Commnn  B^ch  B.  459.  [Onl  he  gave  notice  to  (lie  leasora  of  a  larm 
■talementi  and  admisaiona  are  admiiBibie  which  be  held,  Uiat  he  had  become  baok- 
fn  evideuce  againat  the  party  makioK  rupt,  and  wu  willing  to  give  up  Ihe  tease, 
them,  tliciigh  they  inToIre  what  must  wliicb  tlie  leuora  thereupon  accepted,  and 
neceaiarlly  be  contained  in  Kune  writing,  took  poueBaion  of  the  premiaea.  And  the 
deed,  or  record.  Smith  n.  Palmer,  S  queiuon  waa,  whether  be  wiu  precluded, 
Cuih.  618,  6:^.1  by   this   soirender,  ttom    disputing    the 

*  Howard  B.  Smith,  8  Scott,  N,  R.  674.    conimiuion  in  the  preaent  auii.    On  thia 
'  See  lu^im,  {  '22-2&.  point  the  language  of  the  learned  judgv 

*  This  luly'ect  was  very  clearly  illus-  wai  aa  fbUowi :  "  There  ia  no  diiubt  iHlt 
ksted  by  Mr.  Justice  Bayley,  in  deliTering    that  the  ezpreai  admisuona  of  a  party  ts 
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in  such  casds,  material  to  consider,  vhetlier  the  admiBsion  ie  made 
indepeadently,  and  beoause  it  a  true,  or  is  merely  conventiDnal, 
entered  into  between  the  parttes  &om  other  causes  than  a  con- 
viction of  its  truth,  and  only  as  a  conveuieut  assumption  for  the 
particular  purpose  in  hand.  For  in  the  latter  case,  it  ma;  be 
doubtful  whether  a  straoger  can  give  it  in  evidence  at  all.^  Yei> 
bal  admissions,  as  such,  do  not  seem  capable,  in  general,  of  being 
pleaded  as  estoppels  even  between  partis  or  privies ;  but  if,  being 

the  lui^  or  BdniinifHu  implied  from  bi«  tome   ezteot,  appUet    to    thli    tct;    fbr 

conduct,  are  eyidence,   ana   atroDE   eri-  whilat  hia  commiaeion  dlMlde*  bim  from 

deuce,  tgainat  him ;  but  ve  think  mat  he  canTing  on  hie  bueine«a,   and  deprive! 

ia  M  liberty  to  proTs  tliat  such  admiasiona  him,  fbr  tlie  present,  of  the  meatu  of  oo- 

were  miitaken,  or  were  untrue,  and  ii  not  cupying  hit  &nn  with  advantage,  it  would 

Mtopped  or  uoDtUuded  hy  them,  nnleia  be  a  ^reat  loss  to  the  b&nkrupt  t '^ 

■ttotlier  peraoD  has  been  induced  by  them  to  do  so ;  pajing  a  rent  and  nmu 
to  alter  hia  condition ;  in  snub  a  case,  the  liable  to  the  covenant!  of  the  lease 
partT  la  estopped  from  diapating  their  deriving  oo  adequate  benefit;  and  il  ,..._ 
truth  witli  nrspect  to  that  person  (and  not  tie  expected  that  he  slioutd  incnr  such 
those  ciwming  under  him},  and  that  tnina-  a  losa,  in  order  to  he  ensbted  to  disput« 
action  ;  but  as  to  third  personn,  he  is  not  liia  oommiaslon  with  eflect.  It  is  reason- 
bound.  It  is  a  weU-esiablished  rule  of  able  that  he  should  do  the  best  for  hinv 
law,  that  estoppels  bind  pai-ties  and  priv-  self,  in  the  unfbrtunate  aituaiion  in  which 
fes,  not  strangers.  (Co.  lit  &6^ ;  Com.  iie  ia  placed.  It  is  tiot  necessarj  to  refer 
Dig.  Estoppel,  C.)  The  offer  of  surrender  particularly  to  the  cases  in  which  a  lianlc- 
mule  in  this  case  was  to  a  stranger  to  this  rupt  has  been  precluded  from  diiputiug 
anit;  and  though  the  bankrupt  may  have  his  commission,  and  which  were  cited  in 
been  bound  by  uis  representalion  that  he  argument.  The  earlier  cases  &il  within 
was  a  bankrupt,  and  hia  acting  as  such,  as  the  prindpte  above  laid  down.  In  Clark 
between  lum  and  that  stranger,  to  whom  v.  Clark,  6  £sp.  61,  the  bankrupt  was  not 
that  representation  was  nude,  and  who  pennilted  to  call  that  sale  a  conversion, 
acted  upon  it,  he  is  not  bound  as  between  which  be  himself  had  procured  and  sane- 
bim  ana  the  defendant,  who  did  not  act  tioned ;  in  Ijke  u.  Howe,  G  Esp.  20,  he  was 
on  the  (kith  of  that  representation  at  all.  precluded  from  contesting  the  title  of  per- 
Tlie  bankmpt  would,  probably,  not  have  sons  to  be  asaignees,  whom  lie  by  his  con- 
been  permitied,  as  acunst  his  landlords,  duct  had  procured  to  become  so ;  and  the 
—  wliom  he  bad  induced  to  accept  the  last  case  on  this  sulgeot,  Watson  s.  Woce, 
lease,  without  a  format  surrender  in  writ-  6  B.  ft  C.  168,  is  distinguishable  trom  the 
Jng.  and  to  take  possession,  upon  the  sup-  present,  because  Wace,  one  of  the  detend- 
position  that  he  was  a  bankrupt,  and  ants,  was  the  person  from  whose  suit  the 
entitled  under  G  Geo.  IV.,  c  16,  §  75,  to  plaintiff'  liad  been  discharged,  and  there- 
give  it  up,  —  to  sd;  afterwards  that  he  fore,  perhaps,  he  might  be  estopped  with 
waa  not  a  bankrupt,  and  bring  an  action  respect  to  that  person  by  his  conduct 
trf' trover  for  the  lease,  or  an  ejectment  fbr  towards  him.  See  also  Welland  Canal 
the  estate.  To  that  extent  he  would  have  Co.  r.  Hatliaway,  tt  Wend.  48ii ;  Jennings 
been  bound,  probably  no  farther,  and  ce>  v.  Whitlaker,  4  Monroe.  50 ;  Grant  v. 
tainly  not  as  1p  any  other  peraons  than  Jackson,  Fence's  Cos.  20S;  Ashmore  v. 
those  landlords.  This  appears  to  us  to  Hardy,  7  C.  Jb  P.  GOl;  Gorier  b.  Bennett,  . 
be  the  rule  of  Uw,  and  we  are  of  opinion  4  Flor.  Rep.  843. 

Um  the  bankrupt  was  not  by  law,  by  hU         '  Phil,  ft  Am.  on  Evid.  888 ;   1  Plul, 

notice  and  offer  to  surrender,  estopped;  Evld.  S6S.    In  Slaney  v.  Wade,  1  Mylne 

and  Indeed  it  would  be  a  great  hardship  if  ft  Craiz,  S88,  and  Fort  v.  Clu-k,  1  Rubs 

he  were  precluded  by  such  an  act    It  it  601,  GOl,  the  recitals  in  certain  deeds  were 

admitted  that  his  surrender  to  his  commis-  held  inadmissible,  in  &Tor  of  strangers,  aa 

sioners  is  no  estoppel,  because  it  would  be  evidence  of  pedigree.     But  it  is   to  be 

rei7  perilous  to  a  banltrupl  to  dispute  it,  noted  that  the  parties  to  those  deeds  were 

and  ay  its  raliditv  by  refHislng  to  do  so.  strangers  to  the  persons  whcbe  ped^[rce 

(See  Klower  ».  Herbert,  2  Ves.  S^.)'   A  thej  undertook  to  recite. 
•imJlar  obserration,  though  not  to  the 

20* 
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unexplained  or  avoided  in  evideDce,  the  jury  aliould  wholly  disre- 
ffad  thom,  tfee  remedy  Tould  be  by  setting  aside  the  verdict.  And 
whea  they  are  held  oonduBive,  they  are  rendered  effectually  so' 
by  not  permitting  the  party  to  give  aiiy  evidence  against  them. 
Parol  or  verbal  admissions,  vhich  have  been  held  conclusive 
ag^nst  the  part;,  seem  for  the  most  part  to  be  those  on  the  foith 
of  which  a  coiirt  of  juslaoe  has  been  led  to  adopt  a  particular  course 
of  proceeding,  or  on  whidi  another  person  has  been  induced  to 
alter  his  condition.^  To  these  may  be  added  a  few  cases  of 
fraud  and  crime,  and  some  adnusBions  on  oath,  which  will  l>e 
considered  hereafter,  where  the  party  is  estopped  on  other 
grounds. 

§  205.  Judicial  adtaisaionty  or  those  made  in  court  by  the  party's 
attorney,  generally  appear  either  of  record,  as  in  pleading,  or  in 
the  solemn  admission  of  the  attorney,  made  for  the  purpose  of 
being  used  as  a  tubstUuie  for  the  regulta-  legal  evidence  of  the  fact  at 
the  trial,  or  in  a  case  ttaUd  for  the  opinion  of  the  court.  Both 
these  have  been  already  considered  in  the  preceding  pages.' 
There  is  still  another  class  of  judicial  admissions,  made  by  the  pay- 
ment ofmoneg  into  amrt,  upon  a  rule  granted  for  that  purpose.  Here, 
it  is  obvious,  the  defendant  conclusively  admits  that  he  owes  the 
amount  thus  tendered  in  payment ; ' '  that  it  is  due  for  the  cause 
mentioned  in  the  declaration ;  *  that  the  plaintiff  is  entitled  to 
claim  it  in  the  character  in  which  he  sues ; '  that  the  court  has 
jurisdiction  of  the  matter;'  that  the  contract  described  is  rightly  ' 
set  forth,  and  was  duly  executed ;  "•  that  it  has  been  broken  in  tlie 
manner  and  to  the  extent  dec^ired  ;  ^  and  if  it  was  a  case  of  goods 
sold  by  sample,  that  they  agreed  with  the  sample.*    In  other  words, 

I  Phil.  &  Am.  on  Erid.  878 ;  1  Phil.         <  BUckbrnn  e.  Scholea,  2  Canipb.  8il , 

Erid.  sec.    Thegeoend  dodrineof  ealop-  Sucker  v.  Palagrwre,  1  Campb.  56S;    1 

pels   Is    thus    BUt«d    by    Ld.    Denmui.  Taunt  419,  •-  o. ;   Borden  v.  Moora,  6 

"  Wliera  one,  by  his  wards  or  conduct  Mui.  S66,  899. 

niliUl;  causes  tmolher  to  believe  the  ex-         *  Seaton  v.  Benedict,  G  Bing.  28,  S2 , 
ietence  of  a  aerlHin  state  of  things,  ssd  Bennett  i>.  Fnuicit,  2  B.  Jb  P.  GGO;  Jones 
induces  him  to  act  on  that  belief,  so  u  to  d.  Hoar,  6  Hck.  286 ;  Huntington  ■.  Tha 
'   alter  his  own  preriotis  position,  the  former  American  Bank,  6  Pick.  S40. 
U  concluded  &oni  aTerriug  against  the         *  Lipswmbe  v.  Holmes,  2  Campb.  411. 
latter  a  diSerani  stat«  of  thinn  as  eziitiila         ■  Miller  c.  Williams.  6  Esp.  19,  21. 
at  the  same  time."    Pickard  v.  Sears,  6         ^  Gutteridge  v.  Smith,  2  U,  Bl,  874 ; 
Ad.  &  El.  4e9,  476.    The  whole  doctrine  Israel  c.  Benjamin,  S  Campb.  40;  Middle- 
is  My  discossed  by  Mr.  Smith,  and  by  ton  v.  Brewer,  Peake's  Caa.  15;  Rand«U 
Me«n.  Hare  and  Wallace  in  their  notes  o.  LTiich,  1   Campb.  862,  867;   Coz  a 
to  the  case  of  TreTivanD.  Lawrence.    See  Brain,  S  Taunt  96. 
2   Smith'a  Leading    Cases,  pp.  48(MTS         ■  Djer  d.  Ashton,  1  B.  &  C.  8. 
(Am.  edit).  *L»KUti'.  C0(^,2  8tirk.B.  lOS. 

'  See  supra,  %  22-28. 186. 
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the  payment  of  money  into  court  admits  conclusirely  every  fact 
which  the  plaintifT  trould  be  obliged  to  prove  in  order  to  recorer 
that. money .^  But  it  admits  nothing  beyond  that.  If,  therefore, 
the  contract  is  illegal,  or  invalid,  the  payment  of  money  into  comi 
givea  it  no  validity ;  and  if  the  payment  is  general,  and  there  are 
several  counts,  or  contracts,  some  of  irhicb  are  legal  and  others 
not,  the  court  will  apply  it  to  the  former.'  So,  if  there  are  two 
inconsistent  counte,  on  the  latter  of  which  tiie  money  is  pud  into 
court,  which  is  taken  out  by  the  plaintiff,  the  defendant  is  not 
aititled  to  show  tliis  to  ths  jnry,  in  order  to  negative  any  all^ation 
in  the  first  count.^  The  servioo  of  a  summons  to  show  cause  why 
the  party  should  not  be  permitted  to  pay  a  certain  sum  into  court, 
and  d  fortiori,  the  entry  of  a  rule  or  order  for  that  purpose,  is  also 
an  admissioii  that  bo  much  is  due.* 

§  206.  It  is  only  necessary  here  to  add,  that  where  judicial 
admissiona  have  been  made  improvidenilj/,  and  hj/  mistake,  the 
court  will,  in  its  discretion,  relieve  the  party  from  the  coose- 
quences  of  his  error,  by  orderii^  a  repleader,  or  by  dischar^ 
ging  the  case  stated,  or  the  rule,  or  agreement,  if  made  in 
court.^  Agreements  made  out  of  court,  between  attorneys,  con- 
cerning the  course  of  proceedings  in  court,  are  equally  under  its 
control,  in  effect,  by  means  of  its  coercive  power  over  the  attorney 
in  all  matters  relating  to  professional  character  and  conduct.  Sut, 
iu  all  these  admissions,  unless  a  clear  case  of  mistake  is  made  out, 
entitling  the  party  to  relief,  he  is  held  to  the  admission ;  which  the 
court  will  proceed  to  act  upon,  not  as  truth  in  the  abstract,  but  as 


>  Djer  0.  Aihton,  1  B.  &  C.  S;  BtapU-  *  Bibbaoi  d.  Ofckelt,  1  B.  &  F.  264; 

ton  e.  Howell,  8  M.  ft  W.  9 ;  Areher  tj.  Hitchcock  o.  Tyion,  2  Ey>.  4B1,  note. 

EnffUih,   2    Scott,   N.    S.   166;    AKher  »  GouU  «.  Oliver,  2  Mt  &  Gr.  208,  288, 

>.  Walker,  9  Donl.  21.    And  >ee  Story  c.  204 ;  Montgomery  v.  Rtcbardson,  6  C.  A 

Finnil,  8  Eng.  L.  ft  Eq.  R.  648 ;  Schreger  P.  247. 

r.  Garden,  10  Jur,  668  ;  [Bacon  v.  Charl-  *  WiUiamgoa  r.  Henley,  fl  Binp.  299. 

toD,  7  Cuah.  681,  588,     And  where  the  '  "Non  &tetur,  qui  errat,  nisi  jus  igno- 

declaiution  contaiDB  mora  than  one  count,  ravit."    Dig.  lib.  42,  tit.  2, 1.  2.    "Si  vera 

and  a  part  only  of  the  sum  demanded  ii  per  errorein  iUerit  &cta   ipsa   confeaiio 

paid  iolo  court,  nithout  epedficalion  as  to  (scil.  ab  advocato),  ctienti  concestum  est, 

which  of  the  connts  is  to  he  applied,  such  errore  probata,  usque  ad  lenlentiam  revo 

payment  ii  an  admission  only  that  the  care."      Mascard.    De    Probat.    vol.    1, 

defendant  owes  the  plaintiQ*  the  sum  so  QuffiSt  T,  n.  68 ;  Id,  n.  19,  20,  21,  22;  Id. 

paid  no  some  one,  or  several  of  the  counts,  vol.  1,  Concl.  848,  ^r  tot    See  Kohri  d. 

but  it  is  not  an  admisaian  of  any  indebted-  Marsh,  8  Bob.  Louis.  R.  48.    The  princi- 

nesa  under  any  one  count,  nor  of  a  IU-  pie,  on  which  a  party  is  relieved  aesinst 

tnlicy  on  all  of  them.     Hubbaid  v.  Knoua,  judicial  admissions  made  improviilenily 

7  Cuih.  566.  669;  Klngham  v.  Robins,  6  and  by  mistake  is  equally  applicable  to 

Ueea.  &  Welab.  94;   Archer  v.  English,  admissiotie  <n  ;kiu.    Accordingly,  where  ft 

1  M.  Jb  G.  KTk.l  legal  liabili^  was  tiios  admitted,  it  waa 
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a  fgrttada  for  the  Bolation  of  tha  particular  ppoWem  before  it, 
namely,  the  ca  ie  in  judgment,  vithout  injury  to  the  general  admin- 
istration of  justice.' 

§  207.  Admissions,  vlietfaer  of  law  or  of  fact,  which  havB  been 
a^d  upon  by  others,  are  ooncluBive  against  the  party  making  them, 
in  all  casea  between  him  and  the  person  whoae  conduct  he  has  thus 
influenced.^  It  is  of  no  importance  whether  they  were  made  in. 
express  language  to  the  person  himself,  or  implied  &om  the  open 
and  general  conduct  of  the  party.  For,  in  the  latter  caae,  tha 
implied  declaration  may  be  considered  as  addressed  to  every  one 
in  particular,  who  may  hare  occasion  to  aot  upon  it.  In  such 
cases  the  party  is  estopped,  on  grounds  of  public  policy  and  good 
&ith,  from  repudlatiug  his  own  representations.'  This  rule  is 
familiarly  illustrated  by  the  case  of  a  man  cohabiting  with  a  woman, 
and  treating  her  ui  the  face  of  the  world  as  his  wife,  to  whom  in 
fact  he  is  not  married.  Here,  though  he  thereby  acquires  no 
rights  against  others,  yet  tiiey  may  gainst  him ;  and  therefore,  if 
she  -is  supplied  with  goods  during  such  cohabitation,  and  the 
reputttd  husband  is  sued  for  them,  he  will  not  be  permitted  to 
disprove  or  deny  the  marriage.*  So,  if  the  lauds  of  such  woman 
are  taken  in  execution  for  the  reputed  husband's  debt,  as  his  own 
freehold  in  her  right,  he  is  estopped,  by  the  relatioa  cU  faato  of 
husband  and  wife,  from  sayiug  that  he  held  them  as  her  ser 

held  tbal  tba  jury  ware  at  Uberly  to  con-  &  EL  921, «.  a.    Newton  v.  Littdiud,  Id. 

■ider  aU  the  circumglsaceB,  and  the  mia-  926 ;  [TorapkiD*  v.  FhilUpa,  12  Geo.  52. 

taken  vieir  under  which  it  wtu  mode;  But  irhen  a  partj  applieg  to  another  for 

that  the  por^  might  ghow  that  the  Hdmia-  lufonnatian,  on  which  he  intends  to  act, 

tion  made  hj  him  arose  tcaxa  a  miftake  M  and  wliieh  toa;  aOecl  the  intereita  of  ths 

to  the  law ;  and  that  he  waa  ool  estopped  other,  he  ought  to  dUcloie  tliese  circum- 

by  such  admission,  nnleet  the  other  parR'  stances,  and  if  be  does  not,  the  statemeota 

bad  been  induced  b;  it  to  alter  his  condJ-  made  bv  the  other  will  not  be  conctuslv* 

tion.    Newb>n  v.  Belcher,  IS  Jur.  26S ;  18  upon  him.     Hackett  v.  Callender,  g2  VL 

Law  J.  58,  Q.  B. ;  12  Ad.&El.  a21,!t.  B.;  00.1 

Kewton  v.  Liddiard,  Id.  025;  Solomon  r.         'See  <ii»ra,  5S   195,  196;    Quick  v. 

Solomon,  2  Kell;,  19.  Btaines,  1  B.  &  P.  203;  Graves  v.  Key,  a 

1  See  Uresler  on  Erid.  in  Equitj,  p.  B.  &  Ad.  SIS;  Biraton  u.  Rastall,  2  T.  R. 

849-858.  The  Itoman  Law  ws«  adminis-  866 ;  Wyatt  ».  Ld.  Hertfonl,  3  East,  147. 
tered  in  the  same  spirit.    "Si  is,  cum  quo         'Watson  v.  Threlkeld,   2   Lap.  037; 

Lege  Aquilia  agitur,  conftsaus  est  serrum  Robinson  e.  Nahor.  1  Campb.  246 ;  Uunro 

occidisse,  licet  non   occiderlt,   si   taraen  v.  De  Chamont,  i  Campb.  216;  Syan  v. 

oonsas  sit  homo,  ex  coofesso  teoetur."  Sam*,  12  Ad.  ft  EI,  460,  n,  t, ;  lupru,  ) 

Tiig.  lib.  42,  tit.  2, 1.  4 ;  Id.  1.  6.    See  also  27.     But  where  such  representation  haa 

Van    Leeuwen's    Comm.  b.   t.  ch.   21 ;  not  been  acted  upon,  namelj,  in  other 

Everhanli  Concll.  155,  n.  B.    "Confessus  transactions  of  the  supposed  husband,  oi 

pro  judicato  est."    Dig.  ub.  tap.  1.  1.  wiib,  they  are  competent  witnesses  tot 

■  See  supra,  g  27 ;  Commerdal  Bank  each  other.    Bathews  v.  Oalindo,  1  Bing. 

of  Natchez  v.  King,  8  Rob.  Louis.  R.  248;  610;   Wells  v.  Fletcher,  5  C.  &  F.  12] 

Kinney  v.  Famswonh,  17  Conn.  R.  S56;  Tufta  n.  Ha;e*,  6  New  Hamp.  452. 
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Tnat.1  So,  if  ft  party  hu  taken  adTsntf^  of,  or  Tolnntarily  acted 
under  the  bankrupt  or  insolvent  lavs,  he  shall  not  be  permitted,  • 
as  against  persoTis,  parties  to  the  same  proceedings,  to  denj  their 
regularity.'  So  also  vbere  one  knovingty  permito  his  name  to  be 
used  as  one  of  the  parties  in  a  trading  firm,  under  such  circom- 
Btances  of  publicity  as  to  satisfy  a  jury  that  a  stranger  kneir  it,  and 
believed  him  to  be  a  partner,  he  is  liable  to  such  stroi^^  in  all 
transactioDB  in  vhioh  the  latter  enga^d,  and  gave  credit  upon  the 
faith  of  his  being  such  partner.'  On  the  same  principle  it  is,  that, 
where  one  has  aasnmed  to  act  in  an  official  or  professional  char- 
acter, it  is  conclusive  evidenoe  agfunst  him  that  he  poBseasea  that 
character,  even  to  the  rendering  him  subject  to  the  penalties 
attached  to  it.*  So,  also,  a  tenant  who  has  paid  rent,  and  acted  as 
such,  is  not  permitted  to  set  up  a  superior  title  of  a  third  peraon 
agunst  his  lessor,  in  bar  of  an  ^ectment  brought  by  him ;  for  he 
derived  the  possession  from  him  as  his  tenant,  and  shall  not  be 
received  to  repudiate  that  relatiwi.^  But  this  rule  does  not 
preclude  the  tenant,  who  did  not  receive  the  possession  from 
the  adverse  party,  bat  has  only  attorned  or  paid  rent  to  him, 
from  showing  that  this  was  done  by  mistake."  This  doctrine 
is  also  ^)plled  to  the  relation  of  bailor  and  bailee,  the  cases 
being  in  principle  the  same ; '  and  also  to  that  of  princii^e  and 

■  Tarda  D.  Leadbettar,  4  Pick.  29).  •  mniuu  0.  Barthobmew,  1  B.tP. 

*  Like  D.  Howe,  6  E*p.  20 ;  Cluke  d.  826 ;  Bogera  v.  Fiteber,  6  Taimt  203, 208 ; 
ClaAe,  Id.  61 ;  Goidie  p.  Onnitoii,  4  [fi^ini,  j  26,  and  notaa ;  Elliott  v.  Smitli, 
Cunpb.  S81  i  Watson  v.  Wece,  6  B.  A  C.  2S  Peim.  St.  B.  181 ;  WatMin  b.  Lane. 
16S,  explained  In  Heaoe  e.  Bogera,  9  B.  84  Bug.  Law  tEq.R.  MSA 

ft  C.  ^7;   Meroer  e.  Wite,  S  W^210;  i  Ooiling  p.  BIraie,  7  Bing.  SS9 ;  Pliil> 

Banner  n.  Davia,  T  Taunt.  &T7;  Flower  Upa  n.  Hall,  8  Wend.  010;   Drown    v. 

*.  Herbert,  2  Ves.  326.  Smith,  S  N.  Hamp.  2W;  Baatman  v.  Tnt- 

*  Per  Parke,  J„  in  DicUngonv.Valp;,  tie,  1  Cowen,  2^;  McNeil  v.  FUDIp,  1 
10  B.  t  C.  128.  140,  141 ;  fox  v.  CUAon,  McCwd,  H.  892 ;  Uawes  v.  Watton,  2  B. 
.  „.        —   —           ™, «■■...  ^  C.640;  Stonard  v.  Dnnkin,  2  Campb. 

844 ;  Cbutman  v.  Searle,  S  Pick.  88, 44 ; 

Dixon  D.  Hamond,  2  B.  &  Aid.  810 ;  Jew- 

B  dted  in  ett  t>.  Torrj,  11  Hbm.  219;    LTinaii  v. 

Doie.  Lyman,  Id.  817;   Storj  on  Ballmenta,  B 

*  Doe  *.  Pegae,  1  T.  H.  T6S,  rot^  per  102;  Kienn  v.  Sanders,  6  Ad.  &  El.  616. 
Ld.  Mansfield ;  Cook  e.  Lozler,  &  T.  B..  Bat  where  the  bailor  ira*  but  a  traitee, 
4 ;  UudHui  V.  Sliarpe,  10  Bait,  8G0,  862,  and  it  no  longer  liable  over  to  the  cettui 
S&8,  per  Ld.  EUenboroagh ;  Phlppa  o.  dim  Cnuf,  a  deUvery  to  the  latter  ii  a  good 
Scoltharpe,  1  B.  ft  A.  50,  68;  COTniih  defence  fbr  the  bailee  aoainat  the  bailor. 
t.  Searell,  8  B.  ft  C.  471,  per  Bajle}',  J. ;  This  principle  ii  fkmiliarlr  appUed  to  the 
I>oe  V.  Snythe,  <  M.  ft  8.  847 ;  Doe  v.  caie  of  goodi  attached  by  the  aheriff,  and 
Austin,  9  Bing.  41 ;  Pleamine  t>.  Ooodlng,  dellrered  fbr  Mfe  keeping  to  a  perton  who 
10  Bing.  649:  Jackaon  v.  Beynoldi,  1  deliren  then  over  to  the  debtor.  After 
Caines,  444 ;  Jackaon  n.  Sdaaan,  8  Johna,  the  lien  of  the  aheriff  ie  disaolred,  be  caa 
.199,  604 ;  Jackion  v.  Dobbin,  Id.  228 ;  have  no  action  against  hii  bailee.  Whit- 
JackHm  E.  Smith,  7  Cowen,  TIT ;  Jacktoo  tier  e.  Smith,  11  Maia.  211 ;  Cooper  e. 
«.  Spear,  7  Wend.  401.  See  1  fhiL  on  Howtr,  16  Haaa.  S;  Jennv  b.  BodmMi, 
KTld  107  Id.  461.    80,  U  (h»  good*  did  not  belong 
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ogent'^  Thus,  vliere  goods  in  the  posaoaaion  of  a  debtor  were  at- 
-  tached  as  bis  goods,  whereas  they  were  the  goods  of  aao^er  person, 
who  receired  them  of  the  sheriff',  in  bailment  for  safe  cnstodj,  as  the 
goods  of  the  debtor,  without  giving  anj  notice  of  his  own  title, 
the  debtor  then  possessing  other  goods,  which  might  have  been  at- 
tached ;  it  was  held,  that  the  bailee  was  estopped  to  set  up  his  own 
title  iu  bar  of  an  action  by  the  sheriff  for  the  goods.^  The  accep- 
tance of  a  bill  of  exchange  is  also  deemed  a  concluBive  admission, 
against  the  acceptor,  of  the  genuineness  of  the  signature  of  the 
drawer,  though  not  of  the  indorsers,  and  of  the  autliority  of 
the  agent,  where  it  was  drawn  bj  procuration,  as  well  as  of  the 
legal  capacity  of  the  preceding  parties  to  make  the  contract. 
The  indorsement,  also,  of  a  hill  of  exchange,  or  promissory 
note,  is  a  couclusire  admission  of  the  genuineness  of  the  precede 
ing  sigDatures,  as  well  as  of  the  authority  of  the  agent,  in  cases 
of  procuration,  and  of  the  capacity  of  the  parties.  So,  the  a»- 
signmeut  of  a  replevin  bond  by  the  sheriff'  is  an  admission  of  ita 
due  execution  and  vaUdity  as  a  bond.'  So,  where  land  has  been 
dedicated  to  public  use,  and  enjoyed  as  such,  and  private  rights 
have  been  acquired  with  reference  to  it,  the  original  owner  is  pre- 
cluded from  revoking  it.^  And  these  admissions  may  be  pleaded 
by  way  of  estoppel  enpaii.* 

§  208.  It  maJfOB  no  difference  in  the  operation  of  this  rule, 
whether  the  thing  admitted  was  true  or  false;  it  being  the  fact 
that  it  has  been  acted  upon  that  renders  it  conclusive.  Thus, 
where  two  brokers,  instructed  to  efibct  insurance,  wrote  in  reply 

to  th«  debtor,  and  the  bdlee  hu  deUrered  ver,  who  induced  ttie  pUintifr  to  beliere, 

Aem  to  the   true   owner.     Leajned   v.  vhen  demanding  the  propertj,  that  It  waa 

Brvant,  18  Man.  22i ;  Fiaher  v.  Bartlett,  in  hii  posieMioa  and  control,  ia  not  there- 

B  Greenl.  122.    Ogle  n.  Atkiiuon,  6  Tannt  bj  eitopped  in  law  from  proving  the  cou- 

719,  which  seemi  to  contndict  the  teit,  trary.    Jackaon  n.  Fixlej,  9  Ciuh.  490, 

has  been  oremiled,  at  to  this  point,  hj  492.J 

Qoiling  u.  Biniie,  lupni.     See  aUo  Story  '      '  Scott  e.  W^lhman,  8   Stark.   ISS; 

on  Ageacy,  g  217,  note.  Bamei  v.  Lucaa,  Ry.  &  U.  261 ;   Flumer 

'  Stoiy  on  Agency,  {  217,  and  caaei  e.  Briicoe,  12  Jot.  861 ;  11  Ad.  &  El.  49, 

there  cited.    The  agent,  howeTer,  ia  not  n.  B. 

estopped  to  set  up  the  j'udotu  in  uij  case         *  Cindonatl   f.   White,   6   Pet.  489; 

wliere  the  title  of  the  princupol  was  ac-  Hobba  v.  Lowelt,  IB  Pick.  40S. 
quired  by  ft»ud;  and  lie  same  principle         *  Story  on  Bill*  of  Exchange,  SS  20!^ 

aoenia  to  apply  to  otiier  case*  of  bailmenL  268 ;   Sanderson  v,  CoUman,  4  Scott,  N. 

Hardman  v.  Wiloock,  9  Bing.  882,  note.  B.  (188;  Pitt  e.  Chappelow,  8  M.  ft   W. 

"  Bewey  v.  Field,  4  Met.  BSl.     See  016 ;    Taylor   i>.    Croker,    4    Eap.    167 ; 

alio  PiU  c  Chappelow,  8  H.  &  W.  61S ;  Drayton  v.  Dale,  2  B.  &  C.  298 ;   Haly  v. 

Sanderaoo  r.  Coltman,  4  SMtt.  N.  B.  63S ;  lAue,  2  Atk.  181 ;  Baaa.  n.  CUfe,  4  H.  & 

Beane  e.  Bocrert,  9  B.  &  C.  677  ;  DezeU  8.  U;  tupra,  §S  196,  196,  197;   Weddm 

V.  OdeU,  8  Hill,  215.     [But  it  haa  been  v.  BeU,  9  Wotta,  278. 
bnld  that  a  defendant  ta  an  madoa  of  fro- 
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tbat  they  had  got  two  policies  effected,  vhicb  was  false ;  in  ao 
action  of  trorer  against  them  by  the  assured  for  the  two  policies, 
Lord  Mansfield  held  them  estopped  to  deny  the  existence  of  the 
policies,  and  said  he  should  consider  them  as  the  actual  iosiirers.^ 
Tliis  principle  has  also  been  applied  to  the  case  of  a  sheriff,  who 
falsely  returned  timt  he  had  taken  boil.^ 

§  209.  On  the  otlier  hand,  verbal  admissions  which  have  not 
been  acted  upon,  and  which  the  party  may  controvert,  without  any 
breach  of  good  faith  or  evasion  of  public  justice,  though  admissible 
iu  evidence,  are  not  held  coucluaive  against  him.  Of  this  sort  is 
the  admission  that  his  trade  was  a  nuisance,  by  one  jidicted  for 
setting  it  up  in  anotlier  place ; '  the  admission  by  the  defendant, 
in  an  action  for  criminal  couversatioa,  that  the  female  in  question 
was  the  wife  of  tlie  plaintiff;*  the  omission  by  an  insolvent,  in  his 
schedule  of  debts,  of  a  particular  claim,  which  he  afterwards 
sought  to  enforce  by  suitt"  In  these,  and  the  like  cases,  no  wrong 
is  done  to  the  other  party,  by  receiving  any  legal  evidence  show- 
ing that  the  admisBion  was  erroneous,  and  lea\-ing  the'whole  evi- 
dence, including  the  admission,  to  be  weighed  by  tlie  jury, 

-§  210.  In  some  other  cases,  connected  with  the  administration 
of  public  justice  and  of  government,  the  admission  is  held  con- 
clusive, on  grouuds  of  puhlio  policy.  Thus,  in  an  action  on  the 
fttatute  against  bribery,  it  was  held  that  a  man  who  had  given 
money  to  another  for  his  vote  should  not  be  admitted  to  say  tliat 
BucU  other  person  had  no  right  to  vote.^  So,  one  who  has  offi- 
ciously intermeddled  with  the  goods  of  another  recently  deceased, 
is.  in  favor  of  creditors,  estopped  to  deny  that  he  is  executor.' 

1  Balding  v.  Carter,  Park  on  Ins.  p.  4.  *      *  Bex  v.  HeTllle,  FMbe'«  Cm.  91. 
See  alio  Salem  v.  WilUanu,  6  Wend.  4S8 ;         *  Hoirts  v.  Miller,  4  Burr.  2DS7,  tar- 

9  Wend.  147,  %.  c;  ClMpman  v.  Searle,  ther  explained  in  2  Will.  899;   1  Douf. 

S  Pick.  88,  M ;   Hall  v.  White.  8  C.  *  P.  174 ;  and  Bull.  N.  P.  28. 
186;  Den  n.  Oliver,  S  Hawkes,  B,  479j         '  NiehoU  e.  Downos.  1  Mood.  &R.  18j 

Doe  e.  Umbly,  •!  Eop.  686 ;   1  B.  ft  A.  Hart  u.  Newman,  8  Campb.  18. 
fejO,   per  Lord   Ellen  borough ;    Price   e.         •  Combe  v.  Pitt,  8  Burr.  1686,  1690; 

HarwiHMl,  8  Campb.  108 ;  Stable!  u.  Eley,  Bigg  v.  Curgenven,  2  Wil«.  896, 
lC.iP.614;  Huward  0.  Tucker,  1  B.  4         ■>  Beade'e  case,  6  Co.  88,  84;  ToUer'a 

Ad.  712.    If  it  ii  a  cMe  of  innocent  mis-  Law  of  Ex'r»,  87-41,     See  also  Quick  <.. 

'   take,  itill.  [f  it  has  been  acted  upon  by  St^nei,  1  B.  &  P.  298.    Where  the  own- 

•oother.  it  ii  conc|,u«i»e  in  hia  feyor.    As,  er«  of  a  stage-coach  took  up  more  passen- 

wbiere  the  lupposed  maker  of  t.  forged  pn  than  were  allowed  b^  statute,  and  an 

note  Innocently  paid  it  to   a   boni  fidt  u^ury  was  laid  to  have  arisen  fhnn  ovei^ 

holder,  he  sliall  be  estopped  to  recover  loading,   the  excess  beyond  the   statute 

back  tlie  money.     Salem  Bank  v.  Olon-  number  was  held  b^  Lord  Ellenborough 

eester  Bank,  17  Mass.  1,  27.  to  be  coaduuve  evidence  that  the  acci- 

I  Simmons  v.  Bradford,  16  Him.  82;  dent  anwe  fVom  that  CMue.      Iiraal  ■ 

Eat«a  t.  Ogier,  2  (Iraeol  46  Cluk,  4  Eip.  Wt. 
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ThuB,  also,  where  a  ship^Tner,  whose  ship  had  been  seized  aa 
forfeited  for  breach  of  the  revenue  laws,  applied  to  the  Secretary 
of  the  Treasiuy  for  a  remission  of  forfeiture,  on  the  ground  that 
it  was  incurred  by  the  master  ignorantly,  aud  without  fraud,  and 
upon  making  oath  to  the  application,  in  the  UBual  course,  the 
ship  was  given  up ;  he  was  not  permitted  afterwards  to  gainsay 
it,  and  prove  the  misconduct  of  the  master,  in  an  action  by  the 
latter  ^^inet  the  owner,  for  his  wages,  on  the  same  voyage,  even 
by  showing  that  the  fraud  had  subsequently  come  to  his  knowl- 
edge.' The  mere  fact  that  an  admission  was  made  under  oath, 
does  not  seem  alone  to  render  it  conclusive  against  the  par^, 
but  it  adds  vastly  to  the  weight  of  the  testimony ;  tJirowing  upon 
him  the  burden  of  showing  that  it  was  a  case  of  clear  and  innocent 
mistake.  Thus,  in  a  prosecution  under  the  game  laws,  proof  of 
the  defendant's  oath,  taken  under  the  income  oat,  that  the  yearly 
value  of  his  estate  was  less  than  £100,  ^as  held  not  quite  con- 
clusive f^inst  him,  though  very  strong  evidence  of  the  fact.' 
And  even  the  defendant's  belief  of  a  fact,  sworn  to  in  an  answer 
in  chancery,  is  admissible  at  law,  as  evidence  against  him  of  tlie 
fact,  though  not  oonclnsive.* 

§  211.  Admissions  m  deedt  have  already  been  considered,  in 
regard  to  puties  and  privies,*  between  whom  they  are  generally 
conclusive ;  and  when  not  technically  bo,  they  we  entitled  to 
great  weight  f^om  the  solemnity  of  thor  nature.  But  when 
oS^red  in  evidence  by  a  stranger,  or,  as  it  se^ns,  even  by  a  par^ 
agunst  a  stranger,  the  adverse  party  is  not  estopped,  but  may 

1  Freemwi  b.  Walker,  6  OreenL  68.  bad  iworn  porftlTely  to  raatter  of  tkcl  to 

But  a  sworn  entry  at  the  cnatom-honie  of  hii  own  knowledge ;  but  It  wa«  held  not 

cert&io  premlies,  u  being  Mnted  bj  A,B,  'coucliulTe  In   law  ^ninat  him,   though 

and  C,  as  partnen,  for  the  sale  of  l)eer,  deaerving  of  much  weight  with  the  J1117. 

iJiOQgh  conclusive  in  bvor  of  the  crown,  And  aee  Carter  >.  Beonett,  4  Flor.  Rep. 

la  not  coucluiire  eridenoe  of  (he  partner-  84S. 

dhip,  in  a  ciril  suit,  in  hror  of  a  itnuKer.         ■  Doe  v.  Steel,  S   Campb.   116.    Ad- 

EUia  B.  Watson,  2  Stark.  R.  453.    The  swon  in  chancery  are  alwaj's  admiaeiUe, 

dif^rence  between  thli  case  and  that  <n  at  law  against  the  party,  but  do  not  eeem 

r  be,  thai  in  the  latter  the  to    be   held   aDicUj  concluBive,  merely 

-      -■   -ntage  to  himself,  becaiuet'    - ^      ^  ..    .< 

e  in  the  entry  of  P.  iiSe,  S 

luly  incidental  to  ron  n.  Li, 

_.._  J , „__.,...  nely,  the  design*.  Jackson, ___,    ^    ,. 

tion  of  a  place  where  an  excUable  com-  Saunders,  2  D.  &  B.  Ml ;  De  Whelpdate 

modity  wa«  lold.  u,  Milbnm,  6  Price,  486. 

■  Kei  V.  Clarke,  B  T.  R.  220.    It  ii         *  Smm,  }§  22,  -JS,  24,  1B9,  204.    But 

obserrable,  thai  the  matter  sworn  to  waa  If  the  deed  haa  not  been  delirered,  tha 

ralber  a  matter  of  judgmeiit   than   of  party  is  not  conclnsiTely  bound.    RoUn- 

(xrt^ntT  in  &ct      But  in   Thomes   v.  son  c  Cuhman,  2  Daaki,  149. 
White,  1  Tyrwh.  ft  Oraog,  110,  the  paity 
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repel  their  effect,  in  the  Bame  manner  as  though  they  -were 
only  parol  adniiasJonB.^  [*It  is  scarcely  necessary  to  say,  that 
all  estoppels  in  deed  must  be  mutual,  i.e.,  mu^t  bind  both  par- 
ties. Hence  recitals  in  a  deed  may  bind  a  party,  in  one  relation 
or  capacity,  and  not  iu  another.^  And  writers  of  authority  aGSrm, 
that  "  it  is  now  clearly  settled,  tbat  a  party  is  not  estopped  from 
avoiding  bis  deed  by  proving  that  it  was  entered  into  from  a 
fraudulent,  illegal,  or  immoral  purpose.'"  So  the  tenant  is  so 
estopped  to  deny  the  title  of  his  landlord,  that  he  cannot  take 
advant^e  of  any  formal  defect  therein,  vhich  appears  in  the  course 
of  the  trial  in  a  suit  for  use  and  occupation.*] 

§  212.  Other  admissions,  though  in  writing,  not  having  been 
acted  upon  by  another  to  his  prejudice,  nor  falling  witUn  the 
reasons  before  mentioned  for  estopping  the  party  to  gainsay  them, 
are  not  conclusive  against  him,  but  are  left  at  large,  to  be  weighed 
with  other  evidence  by  the  jury.  Of  this  sort  are  reeetpU,  or  mere 
acknowledgments,  ^ren  for  goods  on  money,  whether  on  separate 
papers,  or  indorsed  on  deeds  or  on  n^otiable  securities ;  *  the 
o^uBtToent  of  a  haa,  on  a  policy  of  insurance,  made  without  fiill 
knowledge  of  all  the  circumstances,  or  under  a  mistake  of  fact, 
or  under  any  other  invalidating  circumstances;^  and  acoovfiOa 
rendered,  such  as  au  attorney's  bill,^  and  the  like.  So,  of  a  bill 
in  chancery,  which  is  evidence  against  tlie  plaintiff  of  the  admis- 
sions it  contains,  though  very  feeble  evidence,  so  fiu*  it  may  bo 
taken  as  the  suggestion  of  counsel.^ 

>  Bovman  v.  Bottron,  2  Ad.  &  El.  296,  receipt  of  the  parcbaM-moiiej  in  ■  deed 

U.  i  Woodward  v.  Lerldn,  8  E^.   286  j  of  land  it  no  evidence  of  tbe  Act  agaidrt 

Ma^or  of  Cadiele  c.  Bkmlre,  8  But,  187,  •  (tnuiKer.    Llojd  c.  L7nch,  28  Penn.  St. 

492,  498.  419.     Tbe  receipt  of  the  mortgagee,  it 

» [•  2  Smith's  Lead.  Caa.  442  j  TAjlor**  baa  been  held,  ia  not  eTidence  of  a  pay-, 

Erid.  i  82.  soeut  by  the  mortgagor,  at  the  dale  m 

■  Ta.;lor't  ^Tid.  S  80.  the  receipt  aa  againat  the  aiaignee  of  the 

*  Dolby  D.  Ilea,  11  Ad.  &  El.  886.]  mortnge  whoae  tide  datea  lubaequent  to 

*  Skaife  v.  Jackaon,  8  B.  £  C.  421 ;  the  dale  of  the  receipt.  Foaler  ti.  Beala, 
Grarea  v.  Key,  8  B.  &  A.  818 ;  Straton  v.  21  N.  T.   Ct  of  App.  247  Ctbree  judgee 

•ButalJ,  2  T.  R.  SM ;  Fairmaner  v.  Biidd,  diaaenting}.] 

7  Bing.  574;  Larapon  v.  Corke,  6  B.  4  •  Hayneru.  Hall,  7  Taunt.  725;  Shep- 
Aid.  006,  eil,  per  Holroyd.  J. ;  Harden  v.  herd  b.  .Chewter,  1  Campb.  274,  276,  not* 
Gtwdon,  2  Maaon,  541,  601;  Fuller  e.  by  the  reporter ;  Adama  ».  Sanders,  1  M. 
Crittenden,  9  Conn.  401;  Enaign  n.  Web-  &  M.  878;  ChriatiBn  v.  Coombe,  2  Eap. 
■ler,  1  Johna.  Caa.  146 ;  Putnam  v.  Lewia,  469 ;  Bilbie  d.  Lumley,  2  Eatt,  409 ;  Kl- 

8  Johns.   S89;   Stackpole  v.  Arnold,   11  tiUK  r.  Scott,  2  Johna.  157. 

Mae*.  27;  Tucker  c.  Mazirell.  Id.  148;  '  Lovebridae  e.  Botham,  1  B.  &  P.  49 
WUklnaon  v.  Scott,  17  Uaaa.  249;  [in/ra,  ■  BnU.  If.  P.  286;  Doe  v.  Syboaru,  1 
I  S06.]     I*  The  acknowledgment  of  the    T.  B.  S.    Bee  tqL  8,  j  276. 

TOL.  I.  31 
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CHAPTER    Xn. 

OF  CONPBSaiOHS. 

|*S218.  CuiAHtoDi  are  direct,  ud  IndiTMt,  w Implied. 

214.  Qroimda  of  csnticiii  In  regard  to  such  eridence  tn  crfanlDil  CMM. 
216.  Uoder  what  drcnnutancei  confeuioni  are  recelTed. 

216.  Confteaioiu  are  jndidal  and  extra-judlciaL 

217.  Naked  oonftMion*  iwiiffldent,  without  proof  of  earpia  ddielt. 

218.  All  taken  together.    JiU7  not  bound  to  give  eiiaal  credit  to  aU. 

215.  Must  ba  Tolnntitr/ ;  l.e.,  not  obtained  tlirough  hope  or  bar. 

220.  How  fitf  promiaei  or  threat!  will  ezclode  conftationi. 

22O11.  The  ftntbor  thlnki  the  induoementi  should  be  loch  aa  render  fiie  confer 
■ioni  ODwoTthj  of  credit,  to  exclude  tliem. 

221.  If  the  influenoe  of  Inducementa  ofi^rad  be  ramored,  confbatfon  eTldence. 

222.  InducemeniB  bf  thoae  in  authoritj  will  exclude  confeaiion. 

22s.  Bj  thoie  not  in  such  position,  may  or  not,  according  to  drcnnutanoet. 
224.  Eiaminalioiu  of  prisoners  tmder  the  Bngllih  Statute. 

226.  Moat  ba  entirely  free,  and  not  apon  oath,  to  became  eridence. 
220.  If  under  any  constiaint,  hi*  statements  not  eridenca. 

227.  Tlie  written  eziunlnatlon  taken  down  by  tlie  magistnte,  within  ita  bc<^w, 

exclude*  other  proof. 

228.  If  examination  be  rqjected  for  bfbnnali^,  other  proof  admisaiUe. 

229.  Many  circomataaoee  enunwt«ted,  which  will  not  ticdd  the  eBbet  of  a  coo- 

2S0.  It  seem*  donbtM  how  ftr  lUegil  rettralut  wiU  hare  that  effect. 

281.  Infinmation  improperly  obtained  may  lead  to  flie  diacaTery  of  ftcta  which 

are  admiasible. 
2S2.  But  if  no  such  beta  are  discovered,  nothing  can  be  prored  in  regard  to  tlM 

288.  Tlie  acts,  bnt  not  the  eonftedons,  of  ocKKmspirBtor*  adniistible. 
'284.  One  may  be  aSbcted,  criminally,  by  the  act  of  Iiit  agent. 
286.  ConfeMion*  adml«*ible  in  cases  of  tnaaon.] 

§  218.  The  011I7  remaining  topic,  onder  tbe  general  head  of 
admissioiiB,  is  tbat  of  eor^Mgioru  of  guilt  in  criminal  prosecutioos, 
which  we  now  propose  to  consider.  It  has  already  been  observed, 
that  the  rules  of  evidence,  in  regard  to  the  roluntaiy  admissions 
of  the  partj,  are  the  same  in  criminal  aa  in  civil  cases.  But,  as 
this  applies  only  to  admissions  brought  home  to  the  party,  it  is 
obvious  tbat  the  whole  subject  of  admissions  made  by  agents  and 
third  persons,  together  with  a  portion  of  tbat  of  implied  admis- 
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Bions,  can  of  course  liave  very  little  direct  applioafdon  to  confee* 
eions  of  crime,  or  of  guilty  intention.  In  treating  this  subject, 
however,  wo  shall  follow  the  oonvenieDt  coarse  pursued  by  other 
writers,  distributing  this  branch  of  evidence  into  two  classes ; 
namely, /r»t,  the  direct  cot^ettiom  offfuUt;  and,  secondly,  the  indi- 
rect coj^eaaiam,  or  those  which,  in  civil  cases,  are  usually  termed 
"implied  admissions." 

§  214.  But  here,  also,  as  we  have  before  remarked  in  regard 
to  admissions,^  the  evidence  of  verbal  confessions  of  guilt  is  to  be  . 
received  with  great  caiUion.  For,  besides  the  danger  of  mistake, 
firom  the  misapprehension  of  witnesses,  the  misuse  of  words,  the 
failure  of  the  party  to  express  his  own  meaning,  and  the  infirmity 
of  memory,  it  should  be  recollected  that  the  mind  of  the  prisoner 
himself  is  oppressed  by  the  calamity  of  his  situation,  and  that  he 
is  often  influenced  by  motives  of  hope  or  fear  to  make  an  untrue 
confession."    The  zeal,  too,  which  so  generally  prevails,  to  detect 

1  Siipro,  S  200.  to  be  those  of  a.  nun.  Upoii  this  eridencia, 
*  Hawk.  P.  C,  B.  2,  ch.  46,  J  8,  n.  (2) ;  together  ttitit  (heir  delfberaie  coofeuion 
UcNftUy'B  Erid.  42,  4S,  44 ;  vaughui  o.  of  the  &ct  of  the  murder  and  conceftl- 
Buui.  t)  B.  Monr.  S41 ;  [Briiler  v.  State,  ment  of  tbe  body  in  thoae  places,  they 
26  Alia,  107.]  Of  thii  character  ira«  tlie  were  conricted  and  sentenced  to  die.  On 
nmarkable  ewe  of  tbe  two  Booms,  con-  the  aame  day  they  applied  to  the  legiala- 
Ticted  in  Uie  Supreme  Court  of  Vermont,  tore  for  a  commutation  of  the  sentence  of 
in  Bennington  County,  in  September  term,  death  to  that  of  perpetual  impriaonTnent ; 
laitf,  of  tbe  murder  of  Russell  Colvin,  which,  ai  to  one  of  them  only,  was  Kraut- 
May  10,  1812.  It  appeared  that  Colvin,  ed.  The  confeasion  being  now  withdrawn 
who  WW  Uie  brother-iii4aw  of  the  prison-  and  contradicted,  and  a  reward  ofiered  for 
•n,  wai  a  peisoa  of  a  weak  and  not  per-  tbe  discovery  of  tbe  miesinK  man,  he  niu 
pectly  sound  mind ;  that  he  was  couBidered  found  In  New  Jersey,  and  returned  home, 
buTdenaome  to  the  fiunily  of  tbe  pdaoner*,  In  time  to  prerent  ibe  execution.  He  had 
who  were  <ri)Uged  to  support  him ;  that  on  fled  for  liMr  titat  they  would  kill  him. 
tbe  day  of  bis  dis^meannce,  being  in  a  The  bones  were  tho«e  of  some  animiil. 
distant  field,  where  the  prisoners  were  at  Tbey  had  been  advised  by  some  misjuilK- 
work,  •  violent  quarrel  broke  out  between  ing  ftiends,  that,  as  ^ey  would  certain!^ 
them ;  and  that  one  of  them  struck  him  a  be  convicted,  upon  the  circumatanoe* 
•evete  blow  on  the  back  of  the  head  with  proved,  tlisir  only  chance  for  life  was  br 
«  club,  which  felled  him  to  the  Brotmd.  commutation  of  punishment,  and  that  this 
Borne  sunudons  arose  at  that  time  that  he  depended  ou  their  making  a  penitentinl 
was  murdered ;  which  were  increased  by  twni^lon,  and  thereupon  obtaining  a  reo 
the  finding  of  his  hat  in  the  same  field  a  ommendation  to  mercy.  This  case,  of 
Ibw  months  sAerwards.  These  suspicions  which  there  is  a  report  in  the  Iaw  Lihnrj 
in  process  of  time  subsided ;  hat  in  1BI9,  of  Harvard  Universi^,  is  crlticaUy  exam- 
one  of  Ibe  neighbors  having  rqiealedlf  lued  in  a  learned  and  elaborate  article 
dreamed  of  the  murder,  witb  great  nu-  in  tbe  North  American  Review,  vol.  10, 
nuteness  of  drcimistsnce,  both  in  regard  pp.  418-42B.  ['  Within  the  last  few  yean 
to  his  death  and  the  concealment  of  his  we  had  opportunity  to  eiamioe,  at  length, 
i«iiiiuii>,  the  prisoners  were  vehemently  the  original  minutes  of  the  testimony  in 
•censed,  and  generally  believed  gnllty  m  this  temarkable  case,  taken  by  Chief  Jus- 
tbe  biurder.  Under  strict  search,  the  tice  Chase,  who  presided  at  the  trial,  and 
pocketkoift  of  Colvin,  and  a  button  erf  his  we  have  these  mmntes  still  in  our  posses- 
clothes,  were  fhnnd  in  an  old  c^en  cellar  lion.  We  have  been  absolutely  amazed  - 
in  Ati  same  field,  and  in  a  hollow  stomp,  at  the  character  of  the  evidence  upco 
not  many  rods  from  it,  were  discovered  which  the  conviction  was  had.  It  did  not 
twnnailt  andanmnbecof  bones,  believed  seem  to  us  saffldeut  to  pnt  the  prisoner* 
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ofifehders,  especially  in  oaaes  of  a^ravated  guilt,  and  the  strong 
diepoBition,  in  the  perBona  engaged  in  poreait  of  evidence,  to  rely 
on  slight  grounds  of  siupiciou,  vliich  are  esf^erated  into  bu£S- 
cient  proof,  together  irith  the  character  of  the  persons  necessarily 
called  as  -witneaaes,  in  cases  of  secret  and  atrocious  crime,  all 
tend  to  impur  the  value  of  this  kind  of  evidence,  and  sometimes 
lead  to  its  rejection,  where,  in  civil  actions,  it  would  have  been 
received.^  lie  weighty  observation  of  Mr.  Justice  Foster  is  also 
to  be  kept  in  mind,  that  "  this  evidence  is  not,  in  tie  ordinary 
course  of  things,  to  be  disproved  by  that  sort  of  negative 
evidence,  by  which  the  proof  of  plain  facts  may  be,  and  often  is, 
confronted." 

§  215.  Subject  to  these  cautions  in  receiving  and  weighing 
them,  it  is  generally  agreed,  that  delS>eraU  cot^etsioiu  qf  ffuiU  are 

apon  Ibtir  defeooe.     Onr  iniprewlon  i»,  qium  toi  ddaru,   rel  inmuotfit   oratio 

from  recollection,  widumt  rebmng  to  th«  ett."    B.  CarpioT.  Fract.  Remm.  Crtmt- 

niDuteB,  that  the  confesaion  of  Ihe  priaon-  ml.  Pv».  JU?  QneiL  Hi,  p.  160.    Tha 

en  was  msds  lubaequent  to  tbe  conric-  jiut  Tilne  of  these  fiutaocea  of  Iklse  cod- 

tlon,  and  with  a  view  to  inflnence  the  reuloiu  of  crioie  hai  been  haj^y  iiated 

leKialature  to  commute  the  lenleace.   Bnt  bj  one  of  the  ma«t  nccompluhad  pf  mod- 

wlienever   made,  it   wu  conF^asedlj  in  era  juruti,  and  is  best  eipresied  in  hia 

aoixer  to  urgent  aoilcilacioni,  and  posilive  own  language :  "  Whilit  inch  aiiomaloaa 

utnrances  tluit  it  would  ajone  procure  cues  ought  to  render  courtt  and  juriai, 

fkrorable  action  upon  the  ca«e,  iritli  tiie  at  all  tiniea,  eitremelr  watchM  of  eTeir 

Tie«  of  caving  the  lives  of  the  accnied,  &ct  attendant  on  confesuoni  of  guilt,  the 

and  wu  not  theretbre  compelsnt  evidence  caset  aboold  n«ver  be  invoked,  ta  so  unad 

■gainst  them.    But  Uiere  wat  no  doubt  a  bj  the  accuied'a  oouiml,  aa  to  Innlt^la 

ftill  confeaeion  of  guilt  made,  when  in  &ct  indigcrlminalely  all  confmskm*  pvt  to  tba 

the  prieouen  were  innocent  of  the  actual  jnr;,  tho*  lepodiaUog  tboee  salntarT  dia- 

crime,  which  ihowa  how  caatlouBlj  aucb  dnctimu  which  tbe  ooort;  in  the  jndicioua 

confeBBioni     should     be     received    and  exerciae  of  ita  dut7,  shall  be  enabled  to 

weighed,]    For  other  caaea  of  &ln  con-  make.    Sncb  an  naa  of  these  anoimUe*^ 

fesaions,  see  Wills  on  Circnmslantial  Evi-  which  should  be  regarded  aa  mne  excMK 

dence,  p.  88;  Phil,  t  Am.  on  Evld.  419;  tiona,  and  which  ahould  speak  onl;  n 

1  Pliii.  Evid.  SST,  n. ;  Warickahall'a  case,  the  voioe  of  warning,  is  no  lesi  nnptofba- 

1  Leach,   Cr.  Ca*.  299,  n.     Mr.   Chittj  sional  Uian  im^tlc ;  and  should  \m  re- 

meutioDS  tbe  case  of  an  innooant  penoa  garded  as  ofifensive  to  the  intdUgence  boA. 

makiog a tUse conatroctire  confession,  In  of  thaoourt  and  jurj."    "Conftesiouaand 

order  to  fix  stu[ddai  on  binuelf  alooe,  cireumstandal  evidence  are  entitled  to  a 

that  his  gttil^  brothen  might  have  tune  known  and  flied  standing  in  the  law ;  and 

to  escqw;  a  stratagem  which  was  com-  while  It  behooves  gtudents  and  lawjere  to 

pletelT  successful ;  after  which  he  proved  examine  and  careftilly  weigh,  their  joat 

ao  aaU  in  the  most  satislkctoiT  manner,  force,  and,  as  ftr  as  practicable,  to  define 

1  Chitt/s  Crim,  Law,  p,  8G;  1  Dickins,  their  pn^r  limits,  the  advocate  should 

JuaU  e^,   note.     See  also  Joj  on  Con-  never  be  indooed,  by  professional  seal  oc 

feuions,  &c.  pp.  lOO-lOS.    The  dviUans  a  leas  worthj  motive,  to  argue  ag^ioet 

placed  little  reliance  on    naked   cont^  their  existence,  be  they  respectiv^y  in- 

^ns  of  guilt,  not  corroborated  by  other  voked,  either  ia  favor  of,  or  agwnst  tha 

testimony.     Caipzovias,  after  citing  tiie  accused,"      Hoffinan's   Cooise  id  I«J$al 


opinions  of  Beverns  to  that  efibct,  and  Study,  vol.  1.  pp.  867,  868.  See  also  "fb* 
enumerating  the  varlons  kinds  of  miseiv  (London)  I«w  M.gm.nnaj  rol.  4,  p.  817, 
which  temfrt  it*  wretched  victime  to  tbu       —  °— --- 


mode  of  suicida,adds:  "qaommomniiun        >  Foster's Dbc p,  2U,   BeealnLanch 

—  L,_  .*_u, , ^  emisaa  pronnn-    p.  Lauc^  10  Tes.  618:  Smith  ».  P'mw 

BDteiioiM  tbmad    Imb,  8  Suhul  488. 
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amoiig  the  most  efiectaal  proois  in  the  law.^  Their  value  depends 
on  the  supposition,  that  thej  are  deliberate  and  voluntary,  and  on 
the  presumption  tliat  a  rational  being  will  not  make  admissiong 
jpr^udicial  to  his  interest  and  safe^,  unless  when  urged  by  the 
promptings  of  truth  and  consdenco.  Such  coafeaeions,  so  made 
by  a  prisoner,  to  any  person,  at  any  moment  of  time,  aud  at  any 
place,  subsequent  to  the  perpetration  of  the  crime,  and  previous 
to  his  ezaminatioa  before  the  magistrate,  are  at  conmiou  law 
received  in  evidence,  as  among  proofs  of  guilt.*  Confessions,  too, 
like  admissions,  may  be  inferred  &om  the  conduct  of  the  prisoner, 
and  from  Ins  silent  acquiescence  in  the  atatemente  of  others, 
respecting  himself,  and  made  in  his  presence ;  provided  they  were 
not  made  under  circumstances  which  prevented  him  from  replying 
to  them.*  The  degree  of  credit  due  to  them  ia  to  be  estimated  by 
the  jury,  under  the  curcumstances  of  each  case.*  Confessions 
made  before  the  examining  ma^trate,  or  during  imprisonment, 
are  affected  by  additional  considerations. 

§  216.  Confessions  are  divided  into  two  classes,  namely,  judU 
eial  and  extrajudieiai.  Judicial  cor^fettiotu  are  those  which  are 
made  before  the  magistrate,  or  in  court,  in  the  due  course  of  legal 
proceedings ;  and  it  is  essential  that  they  be  made  of  the  free  will 
of  the  party,  and  with  full  and  perfect  knowledge  of  the  nature 
and  consequences  of  the  confession.  Of  this  kind  are  the  pre- 
lijniuary  examinations,  taken  in  writing  by  the  magistrate,  pursu- 
ant  to  statutes ;  and  the  plea  of  "  guilty  "  made  in  open  court,  to 
an  indictment.  Either  of  these  is  sufficient  to  found  a  conviction, 
even  if  to  be  followed  by  sentence  of  death,  tiiey  being  deliberately 
made,  under  the  deepest  solemnities,  witii  the  advice  of  coimsel, 
and  the  protecting  caution  and  oversight  of  the  judge.  Such  was 
the  rule  of  the  Roman  law;  "  Cor^e^Bot  in  Jure,  pro  Judicati» 
haheri  placet ;  "  and  it  may  be  deemed  a  rule  of  universal  jurispru- 
dence.*   Extrajudicial  eor^etiiont  are  those  which  are  made  by  the 

I  Dtg.  Ub.  42.  tit  2,  D«  Conftu. ;  Tan  &F.  882;  Bex  t>.  Smithie,  5  C.  &P.  882; 

Leeuwcn'i  Comm.  b.  5,  cb.  21,  |  I ;   2  Rtx  v.  Appleby,  8  Stark.  R.  88 ;  Jor  on 

Poth.oDObl.  (byEvaiiB,)  App.  Num.  xti.  Confeuiom,  &c.,  77-80;  Jones  v.  Morrell, 

f  18 )  1  Gilb.  Evid.  b^  Lost,  216  ;  Hawk,  1  Car.  A  Kir.  2fW. 

P.  C^h.  4cb.  46,  g  8.  °-  (IJ;  Mortimer         *  Supra,  G  201  {  Coon  r.  The  State,  13 

•.  Mortimer,  2  Hagg.  Coo.  R.  815;  HarrU  Sm.  &M.  246;  UcCann  v.  The  Stale,  Id. 

».  Kami,  2  U^g.  Ecd.  R.  409.  4T1. 

'  Lambe'i  caie,  2  Leach,  Cr.  Cu.  62G,         *  Cod.  lib.  T,  tit.  59 ;  1  Poth.  mi  ObL 

a39,  per  Grow,  J. ;   WuickttuOl's  CMe,  Put  4,  ch.  8,  S  1,  numb.  798 ;  Von  Leen- 

1  I>adi,  Cr.  Cai.  298 ;  McNaUy's  Evid.  wen'i  Comm.  b.  5,  cb.  21,  3  2 ;  Mucwd. 

42,47.  De   ProbM.   toL    1,  Cood.  S4ti    nwnk 

*  S<^pra.  }  IBT;  Bex  e.  Baiflett,  7  C.  S  i^i■ 
2l» 
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partj  elseirhere  than  before  a  magistrate,  or  in  court ;  this  term 
embracing  not  only  explicit  and  erprett  confeBsiona  of  crime,  but 
all  those  admisBione  of  the  accuaed,  &om  which  guilt  may  be 
implied.  ASl  oonfeseiona  of  thia  kind  are  reoeiroble  in  evidence, 
being  proved  like  oUier  facta,  to  be  veij^ed  by  the  jury. 

§  21T.  Whether  extrt^udictal  cor^etnoni  imoorroborated  by  aiiy 
other  proof  of  the  eorput  deHoti,  are  of  UiemsetTes  sufficient  to 
found  a  conviction  of  the  prisoner,  baa  been  gravely  doubted.  lu 
the  Boman  lav,  such  naked  confessions  amounted  only  to  a  snnf- 
plma  pTobatiOy  upon  which  alone  no  judgment  could  be  fouuded  ; 
and  at  moat  the  party  could  only  in  proper  caees  be  put  to  the 
torture.  But  if  voluntarily  made,  in  the  presence  of  ihe  injured 
party,  or,  if  reiterated  at  di&rent  times  in  bis  absence,  and  per- 
sisted in,  they  were  received  aa  plenary  proof.^  In  each  of  the 
Engliah  cages  uaually  <uted  in  favor  of  the  su£5ciency  of  this  evi- 
dence, there  was  some  corroboraCiug  circumstance.*  In  the  United 
States,  the  priaoner's  confession,  when  the  corpus  delieti  is  not 
otherwise  proved,  has  been  held  insufficient  for  hia  conviction ; 
and  this  opinion  certiunly  best  accords  with  the  humanity  of  the 
criminal  code,  and  with  the  great  degree  of  caution  applied  in 
receiving  aud  weighing  the  evidence  of  confeasiona  in  other  cases ; 

>  N.  ETerhard.  CodoL  ziz.  8,  Izzil.  6,  stable,  and  of  the  prisoiier'i  gnUC;  part  of 

cxxii.  1,  clxT.  1,  2,  8,  clxiivi.  2,  8,  11 ;  which  erldence  nas  alio  gireii  in  Tippef  ■ 

UaKord.  De  Frobat,  roL  1,  ConcL  847,  caie,  Id.  509,  who  itm  indicted  tor  the 

S49;  Van  Leeawen's  Comm.  b.  6,  ch.  21,  same  larceny' ;   and  there  was  the  addi- 

y  4,   6;    B.   CorpiDV.   Practic    Bertun  tional  proof,  tliat  he  was  an  nrider  hoatler 

Criniinal.  Pan  IL  Qoaat.  n.  S.  in  the  atune  itable.    And  in  all  diese  csaea, 

'  Wheehng'i  ca«e,  1  Leach,  Cr.  Cai.  except  that  of  Folkner  and  Bond,  the  con- 

849,  n.,  leemi  to  be  an  exception ;  bntitia  fbteion*  were  aolemnlj  made  before  the 

too  brieSf  reported  lo  be  relied  on.    It  examining  magiatrate,  and  taken  down  in 

u  in  these  words :  "  But  In  the  case  of  due  form  of  law.    In  the  can  of  FaUcner 

Johi  Wttaiing,  tried  before  Lord  Kenjon,  and  Bond,  the  confesaions  were  repeated, 

at  the  Summer  Assizes  at  Salisbury,  1789,  once  to  the  officer  who  apprehended  them, 

it  was  determined  that  a  prisoner  ma;  be  and  afterwards  on  heEuing  the  depoeidona 

convicted  on  his  own  confession,  when  read  over,  which   contained  the  charge, 

proved  by  tegal  testimoQj,  though  it  is  In  Stone's  cote,  D7er,  216,  pi.  SO,  wlikdt 

tolallf  uncorroborated  bj  any  other  eri-  is  a  brief  note,  it  doeg  not  appear  that  the 

deoue."    But  in  Eldridge'i  case,  Bass,  &  airpia  delicti  was  not  otherwise  proved; 

Ry.  410,  who  was  indicted  for  larceny  of  on  the  contrary,   the   natural   inference 

a  licrse,  the  beaat  was  found  in  bis  posses-  from  the  report  is,  that  it  was.    In  Fran 

■ion,  and  he   hod  sold  it  for  £12,  after  cia'a  case,  6  Slate  Tr.  58,  there  was  much 

asking  £8G,  which  last  was  ita  &ir  value,  corroboradre  evidence;  but  the  prisoner 

In  the  case  of  Falkoer  and  Bond,  Id.  481,  was  acquitted;   and   the  opinion  of  the 

tlii  person  robbed  waa  oaJled  upon  Am  re-  judges  went  only  to  tlie  sufflcienc;  of  a 

cogiiuance,  and  it  was  proved  that  one  of  confession  solemnly  made,  upon  the  tr- 

tha  prisoners  had  endeavored  to  send  a  raisnment  of  the  party  Sir  high  tteaaon, 

"'"'"'"  "o  keep  him  from  appear-  --'■'■       '  -  .... 
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And  it  BeemB  eoDntenanoed  b;-  -approved  writos  on  Hub  branch  of 
Hie  lav.i 

§  218.  In  the  proof  of  confeBsiraiB,  as  in  the  cam  of  admiBsionB 
in  civil  cases,  ihe  whole  of  what  Ae  pruoner  imd  on  the  Bubjoot,  at 
tiie  time  of  making  the  oonfeecdoa,  should  be  taken  together.' 
Thia  rale^  the  dictate  of  reason,  v  veil  as  of  hnmaoit^.  The 
prisoner  is  snpposed  to  have  stated  a  proposition  respecting  his 
own  connection  with  the  crime ;  but  it  is  not  reasonable  to  assume 
that  the  entire  proposition,  witfi  all  its  limitations,  was  contained  in 
one  sentence,  or  in  any  particnlar  number  of  sentenoea,  excluding 
all  other  parte  of  the  conversation.  As  in  other  oases  the  mean- 
ing and  intent  of  the  parties  are  collected  from  the  whole  writing 
tak«n  tc^ther,  and  all  the  instruments,  executed  at  one  time  bj 
the  parties,  and  relating  to  the  same  matter,  are  equally  resorted 
to  for  that  purpose ;  so  here,  if  cue  part  of  a  conversation  is  relied 
on,  as  proof  of  a  confession  of  the  crime,  the  prisoner  has  a  right 
to  lay  before  the  court  the  whole  of  what  was  said  in  that  conver- 
Ration ;  not  being  confined  to  so  much  only  as  is  explanatory  of 
the  part  already  proved  against  him,  but  being  permitted  to  ^ve 
evidence  of  all  that  was  said  upon  that  occasion,  relative  to  the 
subject-matter  in  issue."  For,  as  has  been  already  observed 
respecting  admissions,*  unless  the  whole  is  received  and  consid- 
ered, the  true  meaning  and  import  of  the  part  which  is  good 
evidence  against  him  cannot  be  ascertained.  But  if,  after  the 
whole  statement  of  the  prisoner  is  given  in  evidence,  the  prose- 
cutor can  contradict  any  part  of  it,  he  is  at  Uberty  to  do  so  ;  and 
tJien  the  whole  testimony  is  left  to  the  jury  for  their  consideration, 
precisely  as  in  other  cases,  where  one  part  of  the  evidence  is  con- 
tradictory to  another.'  For  it  is  not  to  be  supposed  that  all  the 
parts  of  a  confession  are  entitied  to  equal  credit.  The  jury  may 
believe  that  part  which  charges  the  prisoner,  and  reject  that  which 
is  in  his  favor,  if  they  see  sufficient  grounds  for  so.doing.^    If 


Mwf,l&6i  HsTrk-P.  C,  b.  2,ch.40,  S_6; 
„  _  Hex  V.  Jones,  2  C.  *  P.  B2B ;  Hei  d.  Hig- 

HL  429.)'  "  '    '  gini,  2  C.  4  P.  608 ;  Hex  e.  Beune;  i  C, 


HiM.  438.      BcDTgen  v.  Tli«  People,  17    Bex  t>.  Jouei,  2  C.  &  P.  B2e ;  Bex  o. 


>  The  evJJence  muit  be  confined  to  4  P.  216 ;  Bex  e.  Clewei,  Id.  221 ;  K«&  <,. 

his  coDfenioni  in  regard  to  the  parttcDlBr  Sleptoe,  Id.  S97 ;  Brown'i  caM,  9  Leigh, 

ofibnce  of  which  he  is  indicted.    If  it  le-  6ti. 

Iktai  to  uiother  ind  ditiinct  crime,  it  !■         *  Supra,  t  2D1,  and  caiei  there  dted. 
budmiuible.    Bc^tM  v.  Bailer,  2  Cti.  4         *  Rex  «.  Jonei,  2  C.  4  P.  62B. 
Kir.  221.  *  B«x  v.  Hlggtni,  8  C.  &  P.  603 ;  Bu 
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vhat  he  sud  in  hie  own  favor  is  not  contradicted  by  evidence 
ofiered  by  the  prosecutor,  nor  improbable  in  itself,  it  will  naturally 
be  believed  by  the  jury ;  but  they  are  not  bound  to  give  weight  to 
it  on  that  account,  but  are  at  liberty  to  judge  of  it  like  other  evi- 
dence, by  all  the  circnmstanceB  of  the  case.  And  if  the  confession 
implicates  other  persons  by  name,  yet  it  most  be  proved  as  it  vas 
made,  not  omitting  the  names  ;  but  the  judge  will  instruct  the 
jury  that  it  is  not  evidenoe  against  any  but  the  prisoner  who 
made  it.^ 

§  219.  Before  any  oou&ssion  can  be  received  in  evidence  in  a 
criminal  case,  it  must  be  shown  that  it  was  volvntaty.  The  course 
of  practice  is,  to  inquire  of  the  witness  whether  the  prisoner  had 
been  told  that  it  would  be  better  for  him  to  confess,  or  worse  for 
him  if  he  did  not  confess,  or  whether  language  to  that  efifect  had 
been  addressed  to  him.*  "  A.  free  and  voluntary  confession,"  siud 
Byre,  G.  B,,'  "  is  deserving  of  the  highest  credit,  because  it  is  pre- 
sumed to  flow  from  the  strongest  sense  of  guilt,  and  therefore  it  is 
admitted  as  proof  of  the  crime  to  which  it  refers ;  but  a  confeasion 
forced  from  the  mind  by  the  flattery  of  hope,  or  by  the  torture  of 
fear,  comes  in  so  questionable  a  shape,  when  it  is  to  be  considered 
as  the  evidence  of  guilt,  that  no  credit  ought  to  be  given  to  it ;  and 
therefore  it  is  rejected."*  The  material  inquiry,  therefore,  is, 
whether  the  confession  has  been  obtained  by  the  influence  of  hope 
or  fear,  applied  by  a  third  person  to  the  prisoner's  mind.  The 
evidence  to  this  point,  being  in  its  nature  preliminary,  is  addressed 

V.  Bteptoe,  4  C.  tb  F.  897 ;  Kex  d.  ClewM,  teRdlDg  to  implicate  the  pristHier  in  tha 

i  C.  &  F.  221 ;  It«*pablL(s  f.  HcC&Ttv,  2  crime  charged,  even  ttioogh,  in  term*,  it 

Dall.Se.eS;  Bower  D.  The  Stkte,  5  Hiu.  UanaccnMUion  of  uioiher,  ark  reniml  to 

861;  naira,  SS  ^1,  216;  [State  t>.  Vahoa,  con(bu.    Bex  v.  Tyler,  1  C.  A  P.  129; 

82  Vt.  241.]  Bex  v.  Enoch,  6  C.  &  P.  689.     See  ftii^ 

1  Kex  F.  Heftm*,  4  C.  i  P.  216;  Bex  ther,  at  to  Che  object  of  tlie  rule,  Rex  c 

r>  Clewes,  Id.  221,  per  Littledftle,  J.,  who  Court,  7  C.  &  P.  486,  >per  Ltttledole,  J. ; 

said  he  had  considered  chii  point  Tery  The  People  n.  Ward,  16  Wend.  231. 
much,  and  wu  of  opinion  that  the  namei         *  In  WaricktluUra  caae,  1  Leach'*  Cr. 

ought  not  to  be  left  oqL    It  may  be  added,  Cm.  299;  HcNiilly't  Evid.  47;  Knapp'a 

that  the  credit  to  be  given  to  the  confea-  caae,  10  Pick.  4au,  490 ;  Chabhock'i  case, 

lion  may  depeni  much  on  the  probabilit;'  1  Mui.  144. 
that  the  peraoas  named  were  likely  to  en-         *  In  Scotland,  thia  diadnction  between 


gage  in  such  a  traniactton.     See  alio  Bes  roluntary  contesalnna  and   those   whicll 

0.  Flolcher,  Id.  250.     The  point  was  de-  liare  been  extorted  by  fe«r  or  elicited  by 

cided  in  the  lame  iraj,  in  Rex  d.  Walker,  proraiaei  ie  not  recognized,  but  all  confea- 

G  C.  &  P.  176,  by  Oumey,  B.,  who  said  it  lioni,  obtained  in  eiOier  mode,  are  admi*- 

had  lieen  much  considered  by  the  judges,  sible  at  the  discretion  of  the  Judge.     In 

Mr.   Justice    Farke    thought   otherwise,  strongcasesof  undue  inSuence,  the  conraa 

Btntow'B  Cftse,  Lewie's  Cr.  Cm,  110.  la  to  reject  them ;   otherwise,  the  credit 

"  1  Phil,  on  Evid.  401;  2  East,  P.  C.  biUty  of  the  evidence  is  left  to  the  jury, 

S69.    The  rule  exclude*  not  only  direct  See  Alison's  Criminal  Iaw  of  Scoduui 

,  bat   any   other   det^antion  pp.  561, 682. 
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to  tho  judge,  vbo  admits  the  proof  of  the  confesBion  to  the  jarj,  oi 
rejects  it,  as  he  maj  or  ma,j  not  find  it  to  hare  been  dravn  irom 
the  piisouer,  hy  the  appUoaUon  of  those  motives.'  This  matter 
lasting  vhoUy  in  the  discretioQ  of  the  judge,  upon  all  the  circum- 
stances of  the  case,  it  is  difficult  to  lay  down  particular  rules,  d 
priori,  for  the  goverumeut  of  that  discretion.  The  rule  of  law, 
applicable  to  all  cases,  onl^  demands  that  the  confession  shall 
hare  been  made  roluntary,  without  the  appliances  of  hope  or  fear, 
b;  any  other  person ;  and  whether  it  was  so  made  or  not  is  for 
him  to  determine,  upon  conaideration  of  the  age,  eituation,  and 
character  of  the  prisoner,  and  the  clroumstances  under  which  it 
was  made.'  Language  addressed  by  oUiers,  and  sufficient  to  OTer- 
come  the  mind  of  one,  may  have  no  efiect  upon  that  of  another ; 
a  consideration  which  may  serre  to  reconcile  some  contradictory 
decisions,  where  the  principal  foots  appear  similar  in  the  reports, 
but  the  lesser  circumstances,  though  often  very  materid  in  such 
preliminary  inquiries,  are  omitted.  But  it  cannot  be  denied  that 
this  rule  has  been  sometimes  extended  quite  too  fW,  and  been 
applied  to  cases  where  there  could  be  no  reason  to  suppose  that 
the  inducement  had  any  influence  upon  the  mind  of  the  prisoner.* 

>  Boyd  D.  The  State,  2  HnmphreTi,  in  order  to  render  t.  conf^ion  admisaible 

B.  ST;  Regina  v,  Uartin,  1  Anuatr.  Hao-  in  erldence,  It  mutt  be  perfectly  Tolun- 

artn.  &  Ogle,  B.  197 ;  The  Stale  v.  Grant,  tary ;  and  there  ti  no  doubt  that  any  in- 

B  Shepl.  171 ;   United  Btatea  d.  Nolt,  1  dncement,  in  the  nature  of  a  promise  or 

HcLean,  409 ;   The  8t*te  v.  Hannan,  S  of  a  tlireat,  held  out  by  a  perwm  in  ftu- 

Harrinet.  607.     The  txirden  of  proof,  to  thoritf,  ritUuea  a  coofewlon.     The  de- 

•how  that  an  inducament  haa  been  held  ciilona  to  that  eBbct  hare  gone  a  long 

ont,  or  impn^)er  influence  naed,  is  on  the  way.    Whetlier  it  wonld  not  tiare  been 

priioner.     Reg.  v.  Gamer,  12  Jur.  9M;  baiter  to  have  left  the  whole  to  go  to  the 

2  C.  &  K.  OaO.  jory,  it  la  now  too  late  to  inquire ;  but  I 

*  McNalljr'i  Erid.  48;  Nnte'i  caie,  6  think  there  hu  been  too  much  tendemeei 
i'elendorTg  Abr.  82;  Knqip'i  caae,  10  towarda  priaonert  in  this  matter.  I  coo- 
Fide  496;  United  Blatet  v.  Nott,  1  Mo-  feu  that  I  cannot  look  at  the  deciiioni 
Xcao,  499;  tupm,  J  49;  Onild'i  case,  6  without  some  ibame,  wlieti  I  consider  ' 
Haltt.  1  jd.  iM) ;  Draw's  case,  6  C.  &  P.  what  objections  hare  prevailed  to  prevent 
140;  Rex  r.  Tbomai,  7  C.  &  P.  S46;  Bez  the  reception  of  confesaiona  in  evidence; 
B.  Court.  Id.  4tS6.  and  I  agree  with  the  observation,  —  tliat 

*  (The  CMce  oit  tliia  stilgect  liave  n-  tlie  rule  has  lieen  extended  quite  too  fkr, 
cently  been  very  ftiilv  reviewed  in  Beg.  and  tliat  juttice  and  common  sense  have 


p.  Boldry,  16  Jur.  699,  [decided  In  the  too  frequently  been  sacrified  at  the  shrine 
Court  of  Criminal  Appeal,  April  24,  1862,  of  mercj."  Lord  Campbell,  C.  J.,  stated 
12  Eng.  Law  &  Eq.  ft.  500,]    Id  that  case,    the  rule   to  be,  that    "  if  there  be   any 


tlie  constable  who  apprehended  tlie  pria-  woridly  advantage  held  ont,  or  any  harm 
cHier,  tiaving  cold  him  the  nature  of  the  threatened,  the  confession  must  be  ex- 
charge,  said :  "  He  need  not  say  any  thing  eluded;"  in  which  the  other  judge  oon- 
to  criminate  himself;  what  be  £d  say  corred.)  [In  Slate  i>.  Grant,  22  Maine,  171, 
would  lie  taken  down,  and  used  as  en-  the  geneni  rule  is  thus  slated:  "  To  es- 
dence  against  liim;"  and  the  prisoner  elude  the  confession,  there  muil  appear  to 
tl>ereapoD  having  made  a  oonfeision,  the  have  been  held  out  some  fear  nf  personal 
eonrt  held  the  confession  admissible,  injury,  or  hope  of  personal  ben^t,  of  a 
Parix,B.,  Mid;  "By  the  law  of  England,  temporal  lutturai"  and  thiarule  waaaaU 
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§  220.  The  rale  onder  oooBideration  haa  been  illustrated  in  a 
variety  of  oases.  ThoB,  vhere  the  proaecutor  aaid  to  tlie  prisoner, 
"  Unless  jou  give  me  a  more  satis&ctory  account,  I  will  take  70a 
before  a  magistrate,"  evidence  of  tlie  confession  thereupon  made 
was  rejected.'  It  vos  also  rejected,  vhere  the  language  used  by 
the  prosecutor  vaa,  *^  If  you  will  tell  me  vhere  my  goods  are,  I 
Till  be  favorable  to  you ; "  '  vhere  the  constable  vho  arrested  Uie 
prisoner,  sud,  '*  It  is  of  no  use  for  you  to  deny  it,  for  there  sje 
the  man  and  boy  vho  will  swear  they  saw  you  do  it ; "  '  where  the 
prosecutor  siud,  "  He  only  wuited  his  money,  and  if  the  prisoner 
gave  him  that  he  might  go  to  the  devil,  if  he  pleased ;"*  —  and 
vhere  he  said  he  should  be  obliged  to  the  prisoner,  if  he  would 
tell  all  be  knew  about  it,  adding,  "  If  you  vill  not,  of  course  we 
can  do  nothing,"  meaning  aotbing  for  the  prisoaer.'  So  where  the 
prisoner's  superior  officer  in  t^e  police  s^d  to  him,  "  Now  be 
cautious  in  the  aosvers  you  give  me  to  the  questions  I  am  going 
to  put  to  you  about  this  vatch ; "  the  confession  vas  held  inad- 
missible.' Hiere  is  more  difficulty  in  ascertainiug  vliat  is  such 
a  threat,  as  vill  exdude  a  confession ;  though  the  principle  is 
equaUy  clear,  that  a  confbssion  induced  by  threats  is  not  volun- 
tary, and  therefore  cannot  be  received.' 

lobe  "well  expTMMd"  In    Common-  onarmadenorepIrfiwamiDiita  <w  two, 

WMlth  0.  UoTBj,  6  Ctuh.  Ml,  U8.    8m  Iha  protecutor  then  told  the  prisoDW  b* 

tUo  Spean  v.  Otdo,  2  Ohio,  r.  a.  688.1  thought  it  wu  better  fbr  aU  coooenwd  in 

I*  See   elm  Fife  ■>.  Commonweelth,  38  alt  oaaei  Ibr  fiia  sidl^  to  oonfeBi ;  Um 

Penn-  St  429.1  prtaoner  then  MJd  be  inppoaed  Ik  should 

1  ThompMiri  caie,  1  Leach'i  Cr.  Caa.  hare  to  itay  there  whether  he  omfeaaed 

82&.    See  alto  Commonwealth  v.  Harman,  or  not ;   the  proaecutor  replied  that  hm 

i  Barr,  269 ;  The  State  n.  Cowan,  7  Ired.  anppoaed  he  would,  and  in  hk  opinion  It 

289.  WDold  made  no  difl'erence  ai  to  legal  pro 

*  Cbu'i  caae,  I  Leach'a  Cr.  Cu.  828,  ceedlnn,  and  that  it  wai  considered  hoq 
note;  Bo^d  b.  Tbe  Stut*.  3  Humph.  B.  orable  in  all  caie*  if  aperaon  waa  KUiltj 
87.  to  conftei.    Immedifttelr  after  thia,  th* 

■  Res  D.  Milli,  a  C.  &  P.  US.  priaoner  made  confbtalon,  and  it  waa  held 

*  Rei  t>.  Jonea,  Roaa.  &  Rj.  163.  See  admijaihle.  Conunonwudth  v.  More/,  1 
nUo  QrifflD'a  caae,  Id.  151.  Qrar,  461.1 

*  Rex  t>.  Fatridge,  T  C.  &  F.  661.  Bee  '  Thomton'a  oaae.  1  Mood.  Cr.  Caa. 
alao  GuUd'a  cue,  6  H»l«t  I6S.  27:  Long-a  oaae,  B  C.  &  P.  ITS;  Boscoe'a 

*  Re^mi  ».  Fleminf,  1  Amut  Uao-  Cnm.  Erld.  81;  Dillon'i  csm,  4  Dall. 
■rta.  &  Ogle,  R.  830.  Bnt  where  the  ex-  IIB.  Where  the  priaoner'g  superior  in 
nminiog  magiatrate  said  to  the  priaoner,  the  poetofflce  aaid  lo  the  prisoner's  wife, 
"  Be  tore  jon  aaj  nothing  bat  the  truth,  whiTe  her  hnsband  was  in  custody  for 
or  it  will  be  taken  against  jon,  and  may  opening  and  det&ining  a  letter,  "  Do  not 
he  givin  in  evidence  agdiwt  joo  at  joor  be  tHghteoed ;  I  hope  noUiing  will  hap- 
trial,"  the  statement  thereupon  made  wm  pen  lo  your  husband  beyond  the  loss  of 
held  admissible.  Reg.  v.  Ilolmea,  1  C.  &  bit  tituation ; "  the  prisoner's  subsequent 
K.  248;  Heg.  t>.  Atwood,  6  Cox.  C,  C.  confeadonwas  rejected,  it  aRieariiig  ihat 
822,  S.  P.  |One  under  arrest  br  stealing  the  wlfb  might  have  communicated  thIa 
wat  visited  m  jail  by  the  proaecutor,  who  to  the  prisoner.  Reslna  v.  Harding,  1 
aaid  to  him,  that  if  he  wished  for  any  coo-  Armst.  Macartn.  &  O^e,  R.  840.  Wliera 
re^tionheoooldiutTancbaooej  tb«pri*.  a  girl,  thirtMn  years  old,  wat  charged 
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§  220a.  It  is  extremely  difficult  to  reooDcile  those  and  Bimilar 
cases  with  the  spirit  of  Hxe  rule,  as  espoonded  by  Chief  Baron 
Eyre,  wbose  language  is  quoted  in  a  preceding  section.  The  dif- 
ference  is  between  confessions  made  voluntarily,  and  those  "forced 
from  the  mind  by  the  flattery  of  hope,  or  by  the  torture  of  fear." 
If  the  party  has  made  his  own  oalculation  of  the  advantages  to  be 
derived  from  confessing,  and  thereupon  has  confessed  the  crime, 
there  is  no  reason  to  say  that  it  is  not  a  voluntary  confession.  It 
seems  that,  in  order  to  exclude  a  confession,  the  motive  of  hope  or 
fear  must  be  directly  applied  by  a  third  person,  and  must  be  suf- 
ficient, in  the  judgment  of  the  court,  eo  &i-  to  overcome  the  mind 
of  the  prisoner,  as  to  render  the  confession  unworthy  of  credit.^ 

§  221.  But  though  promises  or  threats  have  been  nsed,  yet  if  it 
appears  to  the  satisfaction  of  the  judge,  that  their  infiaenee  wai 
totally  done  away  before  the  confession  was  made,  the  evidence 
will  be  received.  Thus,  where  a  magistrate,  who  was  also  a 
clergyman,  told  the  prisoner  that  if  he  was  not  the  man  who 
struck  the  fatal  blow,  and  would  disclose  all  he  knew  respecting 
the  murder,  he  would  use  all  his  endeavors  and  influence  to  pre- 
vent any  ill  consequences  from  falling  on  him ;  and  he  accordingly 
wrote  to  the  Secretary  of  State,  and  received  an  answer,  that 
mercy  could  not  bo  extended  to  the  prisoner;  which  answer  he 
conomunicated  to  the  prisoner,  who  afterwards  made  a  confession 
to  the  coroner ;  it  was  held,  that  the  confession  was  clearly  vol- 
untary, and  as  such  it  was  admitted.*    So,  where  the  prisoner  had 


in  RttendaQce  hftd  told  her,  "  it  wouQ  be  Americso  itaui  hATe  relaxed  the  rule  ot 

better  fbr  ber  to  »p«i  the  truth ;"  it  wu  -the   former    English  practice  excluding 

held  that  her  canfeuion,  thereupon  made,  oonfesiions,  upon  the  elighteat  suspicion 

was  not  admissible.    Reg.  v.  Gamer,  12  of  uij  Influence  brought  to  bear  upon  the 

Jnr.  048 ;  1  Deuison'i  Cr.  Cu.  R.  S29.  mind  of  the  accneed.     Hence  if  the  pm- 

[A  coDtesiion  ninile  after  the  inducement  oner  Is  told  that  confessiou  of  guilt  could 

at  a  threat  held  out  bj  A  when  B  woi  not  put  him  in  any  worse  condition,  and 

present  waa  held  to  be  the  same  thing  m  he  hod  better  tell  the  truth  at  all  times, 

if  B  had  used  the  threat ;  and  as  B  was  hia  confession  Is  still  admiasiblB.    Fout* 

the  person  IJketj  lo  prosecute  {he  being  v.  The  Stale,  8  Ohio,  v.  a.  9S.    And  when 

the   owner   of  the  property  in  connec-  the  prisoner  was  told  that  it  was  of  no 

tion   with    which   the  offence  was  com-  use  to  deny  his  guilt ;  that  the  gold  piecei 

mitted),  he  was   a  persoo  in  authority,  were  fonnd  where  he  passed  them,  and  he 

■o  that  the  ooof^iion   made   after   the  had  better  own  np,  it  was  held  not  to 

indticement    held   oat    in   his   presence  amount  to  a  threat,  but  onl^  to  an  indnce* 

wai  not  admissible  in  eTidence,     Itegl'  ment,  and  so  was  admissible  under  tha 

B>  V.  Lnckhnrst,  22  Eng.  Law  and  Eq.  atatute  of  Indiana.     State  d.  Freeman, 

e01.1  12  Ind.  100. 

1  See  Begina  v.  Baldry,  IS  Jur.  599]  >  Rex  v.  Clewei,  4  C.  &F.  221.    |Rm 

13  Sag.  Iaw  and  Eq.  B.  590 ;  where  thia  Stata  e.  V^gnetu,  6  Bich.  SBl.] 
•nlgect  was  rery  Amy  discuawd,  aod  the 
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beeti  inctuced,  by  pronuses  of  favor,  to  make  a  confeBsion,  vhich 
was  for  that  cause  excluded,  but  about  five  months  afterwards,  aad 
after  having  been  Boleumly  warned  by  two  magiatrates  that  he 
must  expect  death  aud  prepare  to  meet  it,  he  again  made  a  fiill 
coofessiou,  this  latter  confession  was  admitted  in  evidence.^  In 
this  case,  upon  much  consideration,  the  rule  was  stated  to  be, 
that,  althougli  an  original  confession  m&j  have  been  obtained  bj 
improper  means,  yet  subsequent  confessions  of  the  same  or  of  like 
&cts  may  be  admitted,  if  the  court  behevee,  firom  the  lengUi  of 
time  intervening,  or  from  proper  warning  of  the  consequences 
of  confession,  or  from  other  circumstances,  that  the  delusive  hopes 
or  fears,  under  the  influence  of  which  the  original  confession  was 
obtained,  were  entirely  dispelled.^  In  the  absence  of  any  such 
circumstance,  the  influence  of  the  motives  proved  to  have  been 
ofl'ered  will  be  presumed  to  continue,  and  to  have  produced  ^e 
confession,  unless  the  contrary  is  shown  by  dear  evidence ;  and 
the  confession  will  therefore  be  rejected.'  Accordingly,  where  an 
inducement  has  been  held  out  by  an  officer,  or  a  prosecutor,  but 
the  prisoner  is  subsequently  warned  by  the  magistrate,  that  what 
he  may  say  will  be  evidence  against  himself,  or  that  a  confession 
will  be  of  no  beneflt  to  him,  or  he  is  simply  cautioned  by  the 
magistrate  not  to  say  any  thing  against  himself,  his  confession, 
afterwards  made,  wiU  be  received  as  a  voluntary  confession.* 

>  Onild'i  cue,  5  Haljt  ISS,  168.  upon  eipren  promieet  of  laTor  by  tbe 

*  Guild's  case,  6  Halst  180.  But  other-  officer.  After  being  detained  tonj-Rtvi 
W1W  the  evidence  of  a  subtaquent  conf^-  hours  in  the  vatch-house,  he  wm  brooght 
■ion,  made  on  the  baaii  of  a  prior  one  before  the  Mayor,  in  the  mtae  apartmBii 
nndolj  obtained,  will  be  rqect«d.  Com-  where  he  had  made  the  confeuion,  and 
manwealth  b.  Uarnun,  4  Barr,  269;  The  hii  examination  was  taken  in  prtaence  of 
State  G.  Roberta,  1  Dot,  260.  ihx  tame  high  contfoifa.    The  mayor  Ittiew 

*  Eobert'i  case,  1  Deyerenx,  B.  259,  nothing  of  the  previoiu'bonfewnon ;  and 
264  J  Mayneli'a  case,  2  Leirini,  Cr,  Cas.  gave  the  prisoner  no  more  than  the  usual 
122;  Sherringtoa'i  caM,  Id.  128;  Bex  v.  nution  not  to  answer  anj  questlODB  un- 
Coc«er,  6  C.  &  P.  686.  len  he  ptaased,  and  telling  him  that  he 

*  Bex  V.  Howes,  6  C.  A  P.  404 ;  Bex  was  not  bound  to  criminate  himself.  In 
V.  Richards,  E>  C.  &  P.  SIS ;  Nute's  case,  this  examination,  the  same  confession  was 
2  RusB.  on  Crimes,  S48j  J07  on  the  Ad-  repeated;  but  the  judge  rejeined  it,  as 
missibilitj  of  Confessions,  pp.  2T,  28,  inadmissible ;  beingof  opinion  thBC.being 
69-76 ;  Rex  u.  Brjan,  Jebb's  Cr.  Cs«.  made  In  the  same  room  where  it  was  Qrsl 
167.  If  the  inducement  was  held  out  by  made,  and  mider  the  eje  of  the  eamo 
a  person  of  superior  authority,  and  the  police-officer  to  whom  it  was  made,  there 
oonfbssion  was  afterwards  made  to  one  of  was  "  strong  reason  to  infer  that  ^e  last 
Inferior  authority,  as  a  turnkey,  it  seems  examination  was  but  ioleuded  to  pnt  in 
inaduiissible,  unless  the  prisoner  was  first  due  farm  of  law  the  first  conftiiion,  and 
cautioned  by  the  latter.  Rex  v.  Cooper,  that  the  promise  of  &tot  continueil  as 
6  C.  &  P.  535.  In  the  United  State*  t>.  first  made."  The  legal  presumption,  he 
Chapman,  4  Am.  Law  Jour.  440,  h.  ».,  said,  was,  thai  the  influence,  which  in- 
the  prisoner  had  made  a  confession  to  tbe  duced  the  confession  to  the  officer,  con. 
high  constable  who  bad  him  nnder  arrest,  tinned  when  it  wai  made  to  the  DU^or: 
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§  222.  Id  regard  to  t^  perton  hy  whom  the  indueementt  were 
tffered,  it  is  Ter;  clear,  that  if  tliej  were  offered  by  the  prosecutor,* 
or  b;  hie  wife,  the  priBoaer  being  his  serrant,'  or  by  an  officer 
bsTing  tiie  prisooer  in  custody,'  or  by  a  magistrate,*  or,  indeed, 
by  an}f  one  havmg  authority  over  him,  or  over  the  prosecntioa 
itself,'  or  by  a  private  person  in  the  presence  of  one  in  antliority,' 
the  confession  ffill  not  be  deemed  voluntary  and  will  be  rejected. 
The  authority,  known  to  be  possessed  by  those  persons,  may  well 
be  supposed  both  to  animate  the  prisoner's  hopes  of  fkvor,  on  the 
one  hand,  and  on  the  other  to  inspire  him  with  awe,  and  in  some 
degree  to  orercome  the  powers  of  his  mind.  It  has  been  argued, 
that  a  confesMOn  made  upon  the  promises  or  threats  of  a  person, 
erroneously  believed  by  the  prisoner  to  possess  such  authority, 
the  person  assuming  to  act  in  Gie  capacity  of  an  officer  or  magis- 
trate, ought,  upon  the  same  prindple,  to  be  excluded.  The  prin- 
ciple itself  would  seem  to  require  such  exclusion ;  but  the  point 
is  not  known  to  have  received  any  judicial  consideration. 

§  228.  But  whether  a  confession,  made  to  a  perton  who  h(u  no 
authoritjf,  upon  an  inducement  held  out  by  that  person,  is  receiv- 
able, is  a  question  upon  which  learned  judges  are  known  to  enter- 
tain opposite  opinions.^    In  one  case,  it  was  laid  down  as  a  settled 

■ud  this  prefaftiiitioii  It  wan  the  Sntj  at  *  Bndd'i  caae,  1  LeKh'i  Cr.  Cu.  18S ; 

the  proncntor  to  rapet.  Qnild'i  cbm,  G  Halit.  168. 

>  Thompwn'B  csM,  1  LMch'i  Cr.  Cu.  *  Rex  v.  Puratt,  4  C.  Je  P.  670,  which 

825;    CauB  C4M,   Id.  628,  n.:   Rex  v.  wm  a  coafegtion  by  %  Milor  to  hia  op 

JoDea,  Eu*a.  ft  R.  162;  Bex  d.  Griffin,  Id.  I«in,  irbo  threatened  him  with  piiaon,  aa 

ISl ;  Chabbock'i  caie,  1  Mas*.  144 ;  Rex  a  charge  of  stealing  a  walch.    Rei  v. 

D.  Gibboni,  1  C.  ft  P.  07,  note  M ;  Rez  Enoch,  G  C.  £  P.  639,  waa  a  confeuion 

V.  Partrii^,   7  C.  &  P.  661 1    Roberf  ■  made  to  a  woman,  In  whole  custod?  the 

eaae,  1  Derer.  269 ;  Hex  v.  Jenkins,  Rnaa.  prisoner,  who  waa  a  female,  bad  been  left 

ft  Rj.  492;  Reghut  b.  Beam,  1  Car.  ft  by  the  officer.     The  official  cbancter 

Uarsh.  109.     See  alao  PhiL  ft  Am.  on  la  the  pertoa  to  whom  the  confeMioa  U 

ETid,  480,  461.  made  doe«   not  aflbct  ito    admiwibiUty, 


*  Bex  V.  Upchnrch,  1  Hood.  Ct.  Caa.  prorided  no  induconents  were  employed. 
466 1  Begin*  o.  Hewelt,  1  Car.  &  Marahm.  Joj  on  Confeuioni,  ftc.,  pp.  69-61 ;  Bex 
664 ;  Bei  B,  Taylor,  8  C.  ft  P.  788.  In  v.  Gibbons,  1  C.  ft  P.  97,  note  fa) ; 
BeS  c.  Simjmoa,  1  Mood.  Cr.  Cas.  410,  Eiuqip's  cate,  10  Pick.  477;  Moiler'a 
the  inducements  were  held  oat  bjr  the  case,  6  Peon.  law  Jonm.  90 ;  4  Ban, 
mother-in-law  of  tJie  prosecntor,  m  bii  264. 

house,  and  in  the  preaence  of  hi*  wifb,  '  Bobert's  case,  1  Dover.  269 ;  Rex  v. 

who  waa  Terv  dnif ;  and  the  confeasions  Potmtnef,  7  C.  ft  P.  602;  Reg.  n.  Laugb- 

thoa  obtained  wete  held  inadmissible.  See  er,  2  C.  ft  E.  226;JBeg.  n.  Luckhurat, 

Mr.  Joy's  Treatise  on  the  Admissibility  22  Eng.  Law  ft  Eq.  R.  604.1 
of  Conlesaioiii,  pp.  6-10.  '  So  tlUed  by  Parke,  B.,  in  Rex  v. 

•  Bexv.  Swaikiiu,4C.&P.648i  Bex  Spencer,  7  C.  ft  P.  776.  See  also  Rex  ■>. 
-•.  mn»,  6  C.  ft  p.  146 ;  Bex  v.  Sextons,  PountDcy,  Id.  802,   per  AldenoD,   B. ; 

"  -----  ^       -     1.  A  R.  168,  per  cr 

,  , .. ..  J.  J.,  in  giTing  the    . 

1  Hood.  Cr.  Cas.  27.    But  sv«  Comnuxi-  Ion  of  the  conrt  in  Commonwealth   i 

alth  V.  Hosier,  4  Ban,  264  Hore;,   1   Qnj.   4B1,  40S.   a^d,    ■  ~ 
TOkr.                                                 S3 
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rule,  tiiat  anj/  person  telling  a  pmoner  that  it  vould  be  better  for 
bim  to  confess,  will  alwayt  exclnde  any  confession  made  to  tiiat 
]>erson.'  And  this  rule  has  been  applied  in  a  varied  of  oases^ 
both  early  and  more  recent.*  On  the  other  hand,  it  has  been 
held,  that  a  promise  made  by  an  indifferent  person,  vho  interfered 
officiously,  without  any  kind  of  authority,  and  promised,  without 
the  means  of  performance,  can  scarcely  be  deemed  sufficient  to 
produce  any  efibct,  even  on  the  weakest  mind,  as  an  inducement 
to  confess ;  and,  accordingly,  confessions  made  under  such  ciroum- 
stances  hare  been  admitted  in  evidence.*  The  difficulty  ezpeti- 
euced  in  this  matter  seems  to  have  arisen  from  the  endearor  to 
define  and  settle,  at  a  ntle  of  law,  the  facts  and  circumstances 
which  shall  hi  deemed,  in  aU  saaea,  to  have  influenced  the  mind 
of  the  prisoner,  in  making  the  confession.  In  regard  to  persons 
in  authority,  there  is  not  much  room  to  doubt.  Public  policy, 
also,  requires  the  exclusion  of  confessions,  obtained  by  means  of 
inducements  held  out  by  such  persons.  Yet  even  here,  the  age, 
experience,  intelligence,  and  constitution,  both  physical  and  men- 
tal, of  prisoners,  are  so  rarions,  and  the  power  of  performuice  so 
dififerent,  in  the  different  persons  promising,  and  under  diflerent 
cironmstanceB  of  the  prosecution,  that  the  rule  will  necessarily 
sometimes  ful  of  meeting  the  truth  of  the  CEise.  But  as  it  is 
thought  to  succeed  in  a  large  majority  of  instances;  it  is  wisely 
adopted  as  a  rule  of  law  applicable  to  them  all.  Promises  and 
threats  by  private  persons,  however,  not  being  found  so  uniform 
in  their  operation,  perhaps  may,  with  more  propriety,  be  treated 
as  mixed  questions  of  law  and  &ct ;  the  principle  of  law,  that 
the  confession  must  be  voluntary,  being  strictly  adhered  to,  and  the 
question,  whether  the  promises  or  threats  of  the  private  individuals 

*  Baz  V.  Hardwick,  SPetend.  Abr.  81. 
par  Wood,  B. ;  Bex  n.  Taylor,  6  C.  A  F 
TSl.  See  accordinrir  Sex  v.  Gibboiu,  1 
C.*P.9Ti  Rex  K.  Tyler,  Id.  129;  Rn 
V.  LlngU«,  e  Petered.  Abr.  M ;  2  Lewia't 
_     .  .    .  Cr.  Cm.  126,  note.    In  Bex  p.  Wild,  1 

10  foppon  thli,  be  citei  CommmweBlth  Hood.  Cr.  Cu,  452,  the  pruaner,  %  boi 
D.  Taylor,  6  Ciuh.  SOS.)  nnder  finirteeo,  wai  required   to  kne^ 

t  Rex  V.  Dunn,  1  C.  4  P.  MS,  per  and  wu  lotemiily  atljured  to  tell  tht 
Boeutqoet,  J. ;  Rex  ti.  Slanghter,  6  Ct  &  tmth.  The  ooDVictiaii  upon  hie  conftt 
F.  784.  lion  thiu  mAde,  was  held  right,  bat  th> 

*  See,  accordtnglj,  Bex  d.  Eingilon,  mode  of  obtaining  the  contbaakm  wm  Ten 
4  C.  &  P.  867 ;  Bex  n.  Clewet,  Id.  2S1 ;     much  diMpprored.    Rex  v.  Row,  Riui 

Rei«.  Walkiey,  6  C.  *  P.  175;  Gnlld'i      *  "-  '"     '" —^       "- —   ' 

tfeS;  F         •  

,  ,D0-51C     " 

saa. 


out  to  the  accoied  by  ion 

e  one  who  haa, 

la  iuppoeed  by 

to 

hare 

■ome  power  or 

anthorliy  to  m- 
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who  employed  them,  vere  aufficsient  to  overcome  the  mind  of  the 
prisoner,  being  left  to  the  discretion  of  the  jndge,  under  all  the  ciiv 
comstances  of  the  case.* 
§  224.  The  same  rule,  that  the  confession  must  be  Tolnntar;, 

^  In   Scotland,  it  U  left  to  the  jorr.  magiitrBte,  or  conitable  li  nich  b  p«i«oii. 

See  AUsoii's  Criminal  L«v  of  Scotknd,  tad  bo  the  muter  or  miBlreu  nu;  M.    If 

pp.  5B1,  6B2;  wpni,  {  219,  n.    Hr.  J07  not  held  oat  bj;  one  In  Mtharit7,  tliej  an 

nuiintHliu  the  anqualifiai  propotttioD,  th&t  clearij'  admiMible.    The  authorities  an 

"  1  confeasian  ie  admliBible  in  eTidence,  collected  in  Mr,  Jaj't  verv  able  treatiae 

although  an  inducement  ii  held  out.  If  on   Confeuloni  and    Chatlengei,  p.  28. 

Buch  inducement  proceeds  from  a  penon  But,  in  refeninB  to  the  cmcb  where  the 

not  in  authority  orer  the  prisoner ;     and  noiter  and  vu'ilTt»t  haTe  been  held  to  be 

it  is  strongly  lUpporlod  by  the  authorities  persons  in  authority,  it  Ib  only  when  the 

he  dies,  vrhicb  are  also  cited  in  the  notes  oKnce  concerns  the  master  or  mistreas 

to  this  section.     See  Joy  aa  the  Admissi-  that  their  holding  out  the  threat  or  prom- 

bility  of  Confeasiona,  «ec  2,  pp.  28~S8.  Ise  renders  the  confession  inadmissible. 

His  work  has  been  publiibed  since  the  In  Bex  v.  Opchurch  (Ry.  &  M.  B66),  the 

flrat  edition  of  this  book ;  but  upon  a  de-  ofl^nce  wat  arson  of  the  dwelling-house, 

liberate  rcTision  of  the  point,  I  Jiave  con-  in  the  management  of  which  the  mistreaa 

eluded   to  leave  it,   where   the   learned  took  a  pari.    Reg.  v.  Taylor  18  Car.  &  P. 

judge*  liBTe  slated  it  tu  atand,  as  one  on  788)  is  to  the  like  eQ^l.    So  Bex  p.  Car- 

which  they  were  divided  in  opinion.  rington  (Id^  109),   and   Rex  r.  Howell 

In  a  recent  case,  In  Engluid,  the  rule  (Id.  6&4).  So  where  the  threat  was  used 
staled  in  the  text  is  admitted  to  be  the  by  the  master  of  aship  tooneofthecrew, 
best  mle,  thongh  the  learned  jndges  felt  and  the  oQence  committed  on  board  the 
IhemselTea  resoicied  from  adopUng  It  by  ship  by  one  of  the  crew  towards  another; 
reaaon  of  prerioua  decisions.  It  was  a  and  in  that  case  also  the  master  of  the 
pnaecntlon  agninst  a  female  seirant,  fbr  ship  threatened  to  apprehend  him ;  and, 
concealing  the  death  of  her  bastard  the  offence  being  a  felony,  and  a  felony 
child ;  and  the  question  was  upon  the  actually  committed,  would  have  a  power 
admlaaibility  of  a,  confession  made  to  her  to  do  so  on  reasonable  suspicion  that  the 
mistrust,  who  told  her  "  she  had  better  prisoner  was  guilty.  In  Kex  t>.  Warring- 
■peak  the  truth."  The  judgment  of  the  bam,  tried  before  me  at  the  Surrey 
court  was  delivered  by  Parke,  B.,  ai  fol-  Spring  Asaizes,  1861,  the  confession  waa 
Iowa :  "  The.  dues  on  this'  sulyect  have  in  consequence  of  what  waa  said  by  the 
gone  quite  br  enough,  and  onght  not  to  miatreas  of  ttie  prisoner,  she  being  in  the 
to  be  extended.  It  is  admitted  that  the  habit  of  managing  the  shop,  and  the  of- 
oonfesaions  ought  to  be  excluded  unless  fence  being  larceny  from  the  shop.  Tbla 
Toltmtary,  and  the  judge,  not  the  jury,  appears  tn>ia  my  note.  In  the  present 
ought  to  determine  whether  they  are  so.  case,  the  offence  of  the  prisoner  in  killing 
One  element  in  the  consideration  of  the  her  child,  or  concealing  its  dead  body, 
question  as  to  their  being  voluntary  i«,  was  in  no  way  an  offence  agalnit  the  mb. 
whether  the  threat  or  inducement  was  tress  of  the  house.  She  was  not  the  pro- 
such  aa  to  be  likely  to  influence  the  pria-  secncHx  then,  and  there  was.  no  probabil- 
oner.  Perhaps  It  would  have  been  better  ity  of  heraelf  or  the  husband  being  the 
to  liave  held  (when  it  was  determined  prosecutor  of  an  indictment  for  that  ot 
that  l/ie  Jmige  was  to  decide  whether  the  fonce.  In  practice,  the  prosecution  it 
confenitm  waa  voluntary)  that  in  all  always  the  result  of  a  coroner's  inquest, 
eases  be  was  to  decide  chat  point  upon  Therafbrv  we  are  clearly  of  ojHnlon  Uiat 
his  own  view  of  all  the  clri^umstances,  her  confession  was  properiy  received." 
including  the  nature  of  the  threat  or  in-  See  Beg.  d.  Moore,  16  Jur.  622;  12  Eng. 
ducement,  and  the  character  of  the  per-  L.  A  Eq.  B.  6S8. 

sou  holding  It  out,  together;  not  neceo-  In  iSoufA  Caro/ina  it  has  been  held,  that 

tarily  excluding  the  cunlbMlon  on  account  where  the  prisoner,  after  due  warning  of 

of  the  character  of  tlie  person  holding  out  all  the  consequence*,  and  the  allowance 

the  inducement  or  threat.    But  a  rule  haa  of  suffldent  time  for  reflection,  confessea 

been  laid  down  in  diAicnt  precedents  by  his  guilt  to  a  private  person,  wlio  has  no 

_,.i_i  —  —  u — J    —a  -t,.  ,_  -r.i.^  control  over  bis  person  or  the  prosecu- 
tion; the  confesslbu  i*  edmiisible  hi  evl- 

, _,,   ,  .         .._                 J.  deuce,  although  the  person    may  hav* 

It  caiiDot  be  received,  however  alight  the  influence  and  ability  to  aid  him.    Tbi 

"              '    '              ■         ■  -■  g^^^  „  Eirby,  1  Strobhart,  166. 
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iB  applied  in  cases  where  the  prisoner  has  been  examned  b^or* 
a  magittrate,  in  the  course  of  which  examination  the  confession  is 
made.  The  practice  of  examining  the  accused  was  familiar  in 
the  Roman  jurisprudence,  and  is  still  continued  in  continental 
Europe ;  ^  but  the  maxiui  of  the  common  law  was,  Nemo  tenetur 
prodere  aeipgum;  and  therefore  no  examination  of  the  prisoner 
himself  was  permitted  in  England,  until  the  passage  of  the  statutes 
of  Philip  and  Mary.'  By  these  statutes,  the  main  features  of 
which  have  been  adopted  in  sereral  of  the  United  States,'  the 
justices,  before  whom  any  person  shall  be  brought,  charged  with 
any  of  the  crimes  therein  mentioned,  shall  take  the  examination 
of  the  prisoner,  as  well  as  that  of  the  witnesses,  in  writing,  which 
the  magistrate  shall  subscribe,  and  deliver  to  the  proper  officer 
of  the  court  where  the  trial  is  to  be  had.  The  signature  of  the 
prisoner,  when  not  specially  required  by  statute,  is  not  necessary ; 
though  it  is  expedient,  and  therefore  is  usually  obtained.*  The 
certificate  of  the  magistrate,  as  will  be  hereafter  shown  in  its 
proper  place,''  is  conclusive  evidence  of  the  manner  in  which  the 
examination  was  conducted ;  and,  therefore,  where  he  hftd  certi- 
fied that  the  prisoner  was  examined  under  oath,  parol  evidence 
to  show  that  in  fact  no  oath  had  been  administered  to  the  prisoner 

1  The  conrae  of  prooeedlng,  in  inch  llcular  deposiUoiu,  he  it  entitled  to  ha-ro 

cwea,  is  fliUy  detailed    in  B.  CarpzoT,  them  reftd  at  the  trial,  by  way  of  explana- 

Pncticm    Herum    CriminaL     Fan   JJI.,  doo.    Demtia'i  caae,  2  hew.  Cr.  Cai.  261. 

C^weM.  lis,  per  tot.  See  further,  Rowland  v.  Aahby,  Rj.  &  M. 

>  lft2Pbil.  &  U.  c  18;  2  &SFhil.  2S1,  per  Beit,  C.  J.;   Hex  ».  Sinoiu,  6 

&  M.  c.  10;   7   Qeo.   IV.,  c.  61;  1  BL  C.  &F.  610;  Begina  u.  Amold,  8  C.  &  P. 

Comm.  296.    The  object  of  these  ilatute*,  621. 

It  iB  said,  is  (o  eiuJile  the  judge  to  eee         *  See  Nae  Yorl:  Rerited  Statutes,  Pvct 

whether  the  offeace  is  bail^le,  and  tliat  4,  c.  2,  tit  2,  JS  14,  16, 16. 26 ;  Bellinger'* 

both  the  judge  and  jur;  may  see  whether  case,  8  Wend.  696,  699 ;  Eloier's  I«ws  of 

the  witnesses  are  consistent  or  contradic-  Neic  Jerteu,  p.  450,  S  S ;  Laws  oi  Alabama, 

tory,  in  tlieir  accounts  of  tlie  transaction.  (Toulmin's  DlsestJ  tiL  17,  c.  8,  §  2,  p. 

The  prisoner  Bhould  only  be  asked,  wheth-  219;  Laws  of  jTennenee  CCamithen  and 

er  he  wishes  to  say  any  thing  in  anwer  to  Hichoison's  Digew),  p.  428 ;  NorOt  Cam- 

the  charge,  when  he  had  heard  all  that  Una,  Rev.  St.  c.  86,  g  1 ;  Laws  of  Miai*- 

the  witnesses  in  support  of  it  had  to  ny  lippi  (Alden  and  Van  lioesen's  Digest), 

against  liim.    See  Joy  on  Confessions,  Ac.,  c.  TO,  §  6,  p.  682 ;  Hutchinson's  Dig.  c.  50, 

pp.  92-91;   Rex  v.  Saunders,  2  Leach's  art.  2,  S  6;  Iaws  of  Odavxtre  (Bevised 

tfr.  Cas.  852 ;  Rex  u.  Fagg,  4  C.  *  P.  567.  Code  of  1829),  p.  63 ;  Brevard's  Laws  ai 

But  if  he  is  called  upon  to  make  his  an-  Smtih   Carolina,   vol.  1,  p.  460;  Laws  of 

■wer  to  the  charge,  berore  he  is  put  in  Miaaouri  {Revision  of  1886),  p.  476;  Id. 

possession  of  all  the  evidence  against  him,  Sev.  Stat.  1S46,  c.  188,  §  16-17.    See  also 

thisirregularityisnotsufflcienlto  exclude  itaaiachuteat  Hev.  Stat.  c.  86,  f  26;  Re»- 

the  eyideuce  of  his  confession.    Rex  v.  publica  u.  McCarty,  2  Dall.  87,  per  Ho- 

Belt,  5  C.  &  P.  16S.     His  statement  is  not  Keau,  C.  J. 

an  answer  to  the  depoaitions,  but  to  the         *  1  Chitty's  Grim.  Law,  87;  Lambe'i 

charge.    He  is  not  entitled  to  have  (he  case,  2  Leach's  Or.  Cm.  626. 
depositions  Brat  resd,  as  a  matter  of  right.         *  ^lA<t>  §  2!iT- 
But  if  his  examination  refer*  to  any  par- 
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MTM  held  inadmisaible.'  But  the  examination  cannot  be  pyen  in 
evidence  until  its  identity  is  proved.'  If  the  prisoner  has  Bigned 
it  with  his  name,  this  implies  that  he  con  read,  and  it  is  admitted 
on  proof  of  hia  signature ;  but  if  he  has  signed  it  with  his  mark 
only,  or  has  not  signed  it  at  all,  the  magistrate  or  hia  clerk  must 
oe  called  to  identify  the  writing,  and  prove  that  it  was  truly  read 
to  tlie  prisoner,  who  assented  to  its  eorrectneae.* 

§  225.  The  maimer  of  examination  is,  therefore,  particularly 
r^arded ;  wid  if  it  appears  that  the  prisoner  had  not  been  left 
wholly  free,  and  did  not  consider  tmnself  to  be  so,  in  what  he  was 
called  upon  to  say,  or  did  not  feel  himself  at  liberty  wholly  to 
decline  any  explanation  or  declaration  whatever,  the  examination 
is  not  held  to  have  been  voluntary.*  In  such  cases,  not  only  is 
the  written  evidence  rejected,  but  oral  evidence  will  not  be  received 
of  wliat  the  prisoner,  said  on  that  occasion."  The  prisoner,  tliere- 
fore,  must  not  be  svforn.^  But  wliere,  being  mistaken  for  a  wit- 
ness, he  was  sworn,  and  afterwards,  the  mistake  being  discovered, 
the  deposition  was  destroyed ;  and  tlie  prisoner,  after  having  been 
cautioned  by  the  mf^strate,  subsequently  made  a  statement ; 
this  latter  statement  was  held  admissible.'  It  may,  at  first  view, 
appear  unreasonable  to  refuse  evidence  of  confession,  merely 
because  it  was  made  under  oath,  thus  having  in  iavor  of  its  truth, 
niie  of  the  highest  sanctions  known  in  the  law.    But  it  is  to  be 


Besiiu  p.  Pike<1e7,  S  C.  &  P.  124.  8   C.   &  P.   822.    The   omigdon  of  tlii* 

*  Hawk.  F.  C,  b,  2,  c.4fl,  §8,  note  (1).  coune,  however,  will  not  alone  render  thn 
■  Bex  c.  Chippel,  1  M.  &  Bob.  86b.  Donfeseiou  uudmiasible. 

•  The  proper  courw  to  be  pursued  in  '  Rex  v.  RiTers,  7  C.  4  P.  177 ;  Bee 
Uie«e  caaei,  bv  the  exfttniaiiig  m«gUtnte,  v.  Smith  ttai.l  Stark.  S.  242;  Harinui'i 
ii  thus  Isjd  down  by  Gurnev,  B.,  in  Rex  case,  S  Pennivl.  Law  Jovra.  120.  But  an 
V.  Greene,  G  C.  1  P.  312 ;  "  To  dlssuRde  a  examination,  by  way  of  queetton  and  an- 
priioDer  wBi  wrong.  A  prisoner  ought  to  Bwer,  ii  now  held  ^Md,  u  it  appears  ft-ee 
be  told  that  hit  uonf^Ming  will  not  opervie  from  any  other  objection.  Bex  c.  EUis, 
at  all  in  hia  &Tor;  and  that  he  must  not  By.  &M.482;  2  Stark.  Ev)d.2U,  note  (yj ; 
expect  any  tkror  because  he  makes  a  con-  though  formerly  it  was  held  otherwise,  in 
Anion;  and  that,  if  any  one  hag  told  him  Wilson's  ctue.  Holt,  R,  C97.  See  ace. 
that  it  will  he  better  for  him  to  confesi,  or  Jonei'i  case,  2  Rtus.  6Gb,  o. ;  Roscoe's 
worse  (or  bim  if  he  does  not,  he  must  pay  Crim,  Evid.  44.  So,  if  tEie  qucstiona  were 
ao  attention  to  it ;  and  tliat  any  thine  he  pat  by  iy>olice-offlcer,  Rex  e.  Thornton,  1 
ssya  to  criminate  liim^elf  will  M  used  at  Mood.  Cr.  Cas.  27;  or,  by  ft  fbllow-pris 
eridence  agunst  him  on  hit  trial.  After  oner.  Rex  b.  Shaw,  6  C.  &  F.  372,  they 
that  ■diDDi)ition,it  ooglil  tobeieftetiUt«ly  are  not,  on  that  account,  ohjectiouable. 
to  himself,  whether  he  will  nuke  any  See  alio  Rex  v.  Wild,  1  Mood.  Cr.  Cat. 
atatement  or  not ;  but  he  ought  not  to  be  462 ;  infra,  i  229. 

dianiaded  from  making  a  peiActly  Tolnn-         *  BnU.  a.  P.  242 ;  Hawk.  P.  C,  b.  3 

tBi7  confisnion,  because  that  Is  shuttEng  cb.  46,  f  8. 
oDeoftbtMuroMof  juB^ce."    The  Mme        '  Rex  v.  Webb,  4  C.  &  P.  CU. 
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obsorved,  that  uone  but  voluntary  confessions  arc  admissible ;  and 
that  if  to  tlie  perplexities  and  embarrassments  of  tlie  prisoner's 
BituatioD  are  added  the  danger  of  perjury,  and  the  Ircad  of  addi- 
tional penalties,  the  confession  can  scarcely  be  regarded  as  volua- 
tary;  but,  on  the  contrary,  it  seenis  to  be  made  under  the  very 
influences  which  the  law  is  particularly  solicitous  to  avoid.  But 
where  the  prisoner,  having  been  examined  as  a  witness,  in  a 
prosecution  against  another  person,  answered  questions  to  which 
he  might  have  demurred,  as  tending  to  criminate  himself,  and 
which,  therefore,  he  was  not  bound  to  answer,  his  answers  are 
deemed  voluntary,  and,  as  such,  may  be  subsequently  u^ed  agtuust 
himself,  for  all  purposes;^  though  where  his  answers  are  com- 
pulsory, and  under  the  peril  of  punishment  for  contempt,  they  are 
not  received.* 

§  226.  Thus,  also,  where  several  persons,  among  whom  was  tlie 
prisoner,  was  summoned  before  a  committing  magistrate,  upon  an 
investigation  touching  a  felony,  there  being  at  that  time  no  specific 
charge  ag^nst  any  person ;  and  the  prisoner,  being  sworn  irith 
the  others,  made  a  statement,  and  at  the  conclusion  of  the  exami- 
nation he  was  committed  for  trial ;  it  was  held,  that  the  statement 
so  made  was  not  ftdmissible  in  evidence  i^ainst  the  prisoner." 
This  case  may  seem,  at  the  first  view,  to  bo  at  variance  witli  what 
has  been  just  stated  as  the  general  principle,  in  regard  to  testi- 
mony given  in  anotlier  case ;  but  the  difference  lies  in  the  dififeront 
natures  of  the  two  proceedings.  In  the  former  case,  the  mind  of 
the  witn^s  is  not  disturbed  by  a  criminal  charge,  and,  moreover, 

>  2  StKrk.  TMd.  28;  Wbeater'i  oue,  '2  Hahon,  16  N.  Y.  Ct.  App.  S84,  it  waa 

Lew.  Cr.  Cm.  1S7;  2  Mood.  Cr.  Caa.  45,  held,   thai  where   one  arreeted,   witiiout 

a.  o. ;  Jov  on  Confesiioni,  &c.,  pp.  62-66 ;  warrant,  upon  siupicion  of  being  (fuiltj  of 

Hawanh  ■  caae,  Boacoe's  Crim.  Evid.  46 ;  murder,  wag  examined  before  tbe  coroner. 

Rex  e.  Tuby,  6  C.  ft  P.  630,  cited  and  at  the  inquest,  upon   onlh  ai  a  witoesa, 

agreed  in  Rex  v.  Lewis,  B  C.  &  P.  161 ;  that  his  Btatementa,  ao  made,  could  not  be 

Kei  B,  Walker,  dted  by  Gumey,  B.,  in  given  in  evidence  againat  him  on  hia  tri»l 

the  same  c*ie.    But  see  Hex  v.  Davia,  6  tbr  murder.    But  in  a  aomewhat  aimilar 

C.  &  P.  ITT,  contra.     [See  also  [lendrick-  atate  of  Gicta,  tlie  decision  waa  diObrent  in 

ion  V.  The  People,  6  Selden,  (N.  Y.l  13.]  Schoeffler  u.  Suie,  8  Wis,  828.    Ii  would 

[■  Common frealth  v.  King,  8  Grav,  601.]  teem  that,  upon  tniacipte,  if  the  witnesa 

s  Supra,  §  108,  note ;  in/ra,  6451;  Re-  volunteered  to  give  evidence,  with  the 

ginac  Garbett,  2C.  &K.ili.   But  where  fliU  underetanding  that  be  waa  at  libertv 

one  was  examined  before  the  grand-jury  to  decline,  and  that  what  he  aaid  woul^ 

as  a  witness,  on  a  complaint  againat  ao-  be  liable  to  be  oaed  aa  evidence  agaiiial 

other  person,  and  wfla  atterwarUa  himaelf  him,  he  could  not  olyect  to  it  being  bo 

indicted  for  that  same  oiTence,  it  waa  held  used.] 

that  hia  testimony  before  the  grand-jury         ■  Rex  e.  Lewla,  6  C.  &  P.  101,  per  Gar 

was  adiaissible  in  evidence  against  him.  ney,  B. ;  Regina  v.  Wheeley,  8  C.   fe  P 

TlieStateo.Braughton,  Tired.  96.     ['In  260;  Begina  n.  Owen,  9  C.  i  P.  238 
a  somewhat  recent  case,  People  v.  Mo- 
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ho  IB  generally  aided  and  protected  by  the  presence  of  the  cownsel 
in  the  cause ;  but  in  the  latter  case,  being  a  prisoner,  subjected 
to  an  inquisitorial  examination,  and  himself  at  least  in  danger 
of  an  accusation,  his  mind  is  brought  under  the  full  influence  of 
those  disturbing  forces  against  which  it  is  the  policy  of  the  law  to 
protect  him.' 

§  227.  Ab  the  statutes  require  that  tho  magistrate  shall  reduce 
to  writing  the  whole  examination,  or  so  much  thereof  as  shall 
be  material,  the  law  conclimvelif  preaumeg,  that  if  any  thing  was 
taken  down  in  writing,  the  magistrate  performed  all  his  duty  by 
taking  down  all  that  was  material.*  In  such  case,  no  parol  evi- 
dence of  what  the  prisoner  may  have  said  on  tliat  occasion  can 
be  received.'  But  if  it  is  shown  that  the  examination  was  not 
reduced  to  writing ;  or  if  the  written  examination  is  wholly  inad- 
missible, by  reason  of  irregularity ;  parol  evidence  is  admissible 
to  prove  what  he  voluntarily  disclosed.*  And  if  it  remains  uncer- 
tain whetlier  it  was  reduced  to  writing  by  the  magistrate  or  not, 
it  will  be  presumed  that  he  did  his  duty,  and  oral  evidence  will 
be  rejected.^  A  written  examination,  however,  will  not  exclude 
parol  evidence  of  a  confession  previously  and  extrajudicially 
made ; '  nor  of  something  incidentally  said  by  the  prisoner  during 

■  It  hu  be«n  thouBht,  on  the  authorit7  reipecting  the  pnrticnlar  felony  ander  ex- 

of  Brilton'i  cue,  1  M.  &  Rob.  297,  tbat  ammatiOD,  should  be  taken  down,  bat  not 

the  btUuioe-aheet  of  a  bankrupt,  rendered  that  which  relatei  to  another  matter,    lb. 

in  hii  examination  ntider  the  commiasion,  And  Bee  Reg.  v,  Butler,  2  Car.  t  Kir.  221. 
waa  not  admiaaible  in  eTtdenco  agaiiut         *  Rez  v,  Feanlure,  1  Leach's  Cr.  Cas. 

him  on  a  subsequent  crimbal  charge,  be-  240 ;  Sex  i:  Jai-obg,  Id.  S47 ;  Irwin's  case, 

cause  it  iraa  rendered  upon  compulsion.  I  Hayw.  112 ;  Hei  v.  Bell,  8  C.  &  P.  182; 

But  the  gtonnd  of  this  decision  was  after-  Rex  b.  Read.  1  M.  &  M.  408;  Phillips  r. 

'  wanlt  declared  bj  the  learned  judge  who  Winbum,  4  C.  &  F.  2TS  i  [Stale  v.  Parisli, 

pronounced  it,  to  be  only  this,  that  (here  Busbee,   Law,   2S9.]      If  the  mngistraia 

waa  DO  previous  eridence  of  the  issuing  of  returns,   that  the  prisoner  "declined  to 

the  commission ;  and,  therefore,  no  foiin-  laj  any  thing,"  parol  evidence  of  stato 

(Istion  had  been  laid  for  introducing  the  ments  made  by  him  in  the  magialrate'l 

balance-sheet  at  all.     See  'Wheater'a  case,  presence,  at  the  time  of  the  examination, 

2  Mood.  Cr.  Cas.  45,  51.  is  not  admissible.    Rez  n.  Walter.  T  C.  & 

*  Mr.  Joy,  in  bis  Treatise  on  Confes-  P.  207.  See  also  Bex  v.  RiTeri,  Id.  177; 
■ions,  4c.,  pp.  89-^82, 237,  diisenW  from  tliis  Regina  o.  Morse  rf  a/.  S  C.  &  P.  fi05; 
proposition,  BO  fkr  as  regATda  the  nmi^fiMTM  Leach  v.  Simpson,  7  Dowl.  61S.  T/pon 
cliaracter  of  the  presumption ;  which,  he  tlie  same  principle,  where,  on  a  prelimt- 
thinks,  is  neither  "supported  by  the  an-  way  hearing  of  a  case,  the  magixtrale's 
tiiorities,"  nor  "  recoDcilable  with  the  oh-  clerk  wrote  down  what  a  witness  sn:d,  but 
ie«t  with  which  exaniioations  ue  taken,"  the  writing  was  not  signed,  and  tlierefore 
See  (u;>ra,}  224,  note.  But  upon  a  careful  was  inadmissible;  oral  evidence  was  held 
reriew  of  the  authorities,  and  with  defer-  admissible  (o  prove  what  tlie  witness  tes- 
enoe  to  the  opinion  of  that  learned  writer,  tided.  Jeans  b.  Wheedon,  2  M.  &  Rob. 
I  am  constrained  to  leave  tlie  text  nnal-  484, 

tored.    See  infra,  §  276-277.  '  ffinxman's  caae,   1  Leach's  Cr.  Caa. 

*  Res  r.  Weller,  2  Car.  ft  EIr.  22S.    849,  n. 

WliaMver  tha  iviaoner  ToliiDlarilf  Mid.         *  Rex  v  Carty,  HcNally't  Evid.  p.  4t> 
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Mb  examination,  bat  not  taken  down  by  the  magistrate,  provided 
it  formed  no  part  of  the  judicial  inquity,  bo  as  to  make  it  the  du^ 
of  the  ma^Btrata  to  take  it  down.^  So  where  the  prisoner  was 
charged  with  Beveral  larcenies,  and  the  magistrate  took  bis  con- 
fession in  regard  to  the  property  of  A,  but  omitted  to  write  down 
what  he  confessed  aa  to  the  goods  of  B,  not  remembering  to  have 
heard  any  thing  said  respecting  them,  it  was  held  that  parol 
evidence  of  the  latter  confeBeion,  being  precise  and  diatinct,  was 
properly  admitted.' 

§  228.  It  has  already  been  stated,  that  the  giffnatwe  of  the 
prisoner  U  not  necettary  to  the  admissibilify  of  hia  ezamioation, 
though  it  IB  usually  obtained.  But  where  it  has  been  requested 
agreeably  to  the  usage,  and  is  absolutely  refused  by  the  prisoner, 
tiie  examination  has  been  held  inadmissible,  on  the  ground  that 
it  was  to  be  considered  as  incomplete,  and  not  a  deliberate  and 
distinct  confession.^  Yet  where,  in  a  similar  case,  the  prisoner, 
on  being  required  to  sign  the  document  said,  "  it  is  all  true 
enough ;  but  he  would  rather  decline  signing  it,"  the  ezamination 
was  held  complete,  and  was  accordingly  admitted.*  And  in  the 
former  ease,  which,  however,  is  not  easily  reconcilable  with  those 
statutes,  which  require  nothing  more  than  the  act  of  the  magis- 
trate, though  the  examination  is  excluded,  yet  parol  evidence  of 
what  the  prisoner  vohmtarily  said  is  admisfiible.  For  thougli,  as 
we  have  previously  observed,"  in  certain  cases  where  the  exami- 
nation is  rejected,  parol  evidence  of  what  was  said  on  the  same 
occasion  is  not  received ;  yet  the  reason  is,  tiiat  in  those  cases  the 
confession  was  not  voluntary ;  whereas,  in  tiie  case  now  statedj 
the  confession  is  deemed  voluntary,  but  the  examination  only  is 
incomplete.*    And  wherever  the  examination  is  rejected  as  docn- 


^  Moore'B  cam,  Roicoe'a  Crim.  Erld.  the  pritoner  nu  on  trUl.    But  the  cue  ■■ 

46,  per  Parke,  J. ;  Rex  d.  Spilabur;,  7  C.  more  ftillv  sUted,  and  the  view   of  Mr. 

&  P.  188 ;  Maloi^a  case,  Id.  (otherwiBe  Phillips  diuented  &om,  in  2  RuueEl  od 

HuItst's  caae,  Joy  on  ConfeBiions,  Ac  Crimea,  pp.  8T6-8T8,  oote,  bj  Ur.  Greaves. 

p.  288),  per  Littled^e,  J.    In  Bowland  v.  See  bIbd  Saj  on  Confesiiom,  pp.  89-eS. 
..Vehbuy,  Ry.  4My.  221,  Mr.  Juatice  Beit         •  Eex   n.   TeUcote,   2  Stark.  B.  488; 

waa  of  opinion,  that  "upon  c&ar  ond  mlu  "  „.       ..   ^    « 

faetary  tvidence,  it  would  be  admiuiUe  ti.  , 

prove  aomethiiig  said  by  a  piiaoner,  be-  Bex  v.  Hint,  lb. 

jond  whBl  vaa  taken  down  by  the  com-         •  I^mbe'i  can,  2  Leach'*  Cr.  Caa.  6SGl 

mittiiiz  masistrale."  *  Supra,  §  225. 

*  Harrig'a  caae,  1  Mood.  Cr.  Cai.  SS8.         *  Thomai'a  caae,  2  Leach'a  Cr.  Cm. 

See  2  Phil   Evid.  84,  note.   Where   the  727;   Dewhonfa    eate.   I    Leirin'a    Cr. 

learned  author  haa  reviewed  thia  ease,  Caa.  47;   Hex   a.  Bwatkina,  4  C.  ft  p 

and  Umited  ita  appUcation  to  confeiaiona  648 ;  Bex  v.  Bead,  1  H.  &  H.  408. 
of  other  (rflhiioe*  than  the  one  for  which 
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mentary  evidence,  for  mfonnalitj,  it  may  still  be  used  as  a  writing, 
to  refresh  the  memory  of  the  witness  who  wrote  it,  when  tosti- 
^ug  to  what  the  pris<Hier  voluntarily  confessed  upon  that  occo^ 
siou.^ 

§  229.  Though  it  is  necessary  to  tiie  admissibility  of  a  confession 
that  it  sbould  liave  been  voluntarily  made,  tliat  is,  tliat  it  should 
have  been  mado,  as  before  shown,  without  tlic  appliajiccs  of  hope 
or  fear  from  persous  having  autliority ;  yet  it  is  ru>t  neeea»ary  that 
it  should  have  been  the  prisoner's  own  tpontatuoua  ad.  It  will  be 
received,  though  it  were  induced  by  tptriiual  exhortatwru,  whctlier 
of  a  clergyman,^  or  of  any  other  person ;  ^  by  a  solemn  promite  of 
teereof,  even  confirmed  by  an  oath ;  *  or  by  reason  of  the  prisoner's 
having  been  made  drunken ; '  or  by  a  promise  of  some  coUaterai 
benefit  er  boon,  no  hope  or  favor  being  hold  out  iu  respect  to  the 
criminal  charge  oguust  htm ;  *  or  by  any  deception  practised  on 
the  prisoner,  or  ialse  representation  made  to  him  for  that  purpose, 
provided  there  is  no  reason  to  suppose  tliat  the  inducement  held 
oat  was  calculated  to  produce  any  uutrue  confession,  which  ia  the 
main  point  to  bo  considered.^  So,  a  confession  is  admissible, 
tliougli  it  is  elicited  by  queetimu,  whether  put  to  tiie  prisoner  by  a 
magistrate,  oSicer,  or  private  person ;  and  the  form  of  the  question 
is  immaterial  to  the  admisaibility,  even  though  it  assumes  the 
prisoner's  guilt.'  In  all  these  cases  the  evidence  may  be  laid 
before  the  jury,  however  little  it  may  weigh,  under  the  circum- 

1  Layer'*  case,   Ifl   Howell'i  St.   Tr.  of  theconfeidDUltMlf.    lb.    Soefluthsr, 

US;  Rex  n.  Swatkiu,  4  C.  ft  P.  516,  infia,  $  247. 

and  note  (&) ;  Rex  e.  Tunnt,  6  C.  &  P.  *  Bex  v.  Wild,  I  Mood.  Cr.  Cu.  463; 

\9'2;  RexE.Preul7,Id.  188;  itv>ni,SgO;  Rex  v.   Court,  7  C.  ft  P.  486;   J07  on 

infia,  5  486.  CoDfewioni,  ftc.,  pp.  46,  51. 

*  Rex  E.  Gilham,  I   Mood.  Cr,   Cm.  *  Rei  r.  Shaw.  6  C.  &  P.  872;  Coin- 

186 ;  more  fa\ly  leportad  id  Joj  on  Coti-  monwealth  v.  Enapp,  9  I^ck.  4%,  60O- 

fessioDi,  ftc.,  pp.  52-06;  Coiomotiwealtli  D.  510.     So,  if  it  wu  OTerbeard,  wlielltet 

DnJcc,  15  Han.  ie\.    In  the  Roman  law  sud  to  htnuelf  or  to  another.     Rex  o. 

it  ia  otbenriie ;  penitential  amftanoni  to  Simoni,  Id.  640. 

the  prie«t  being  enconn^,  for  the  relief  >  Bex  v.  Spiltbnry,  7  C.  ft  P.  187. 

of  the  contcfence,  and  the  prieit  being  <  Rexc.  Oreen,  6  C.&F.  666;  Rex  v. 

boand  to  aecrec;  by  the  peiil  of  oiiDlah-  Uord,  Id.  898.    ['State  v.  Wentworth, 

meat.    "ConfeMio  oorsin  ucerdote,  in  87  H.  H.  196.1 

pvnitentlB  &cta,  nan  probat  in  judido;  ^  Bex  v.  Demogton,  2  C.  ft  P.  418; 

9111a   CBiMttitr  facta  apron    Deo;   imo,   li  Borlej'i  case,  2  Stark.  Evid.  12,  n.    See 

•acerdoieam  enai]ciat,iDciditinp<xnaiD."  Commonwealth  v.  Tnckermai],  10  Gray. 

MaMardug,  De  Probat  toL  1,  Concl.  877.  178. 

It  wu  lawAil,  however,  for  the  prieit  to  '  Bex  •:  Wild,  1  Hood.  Cr.  Cas.  462; 

tedjfy  in  luch  case*  to  the  &(it  that  the  Bex  v.  Thornton,  Id.  27;  Qibney'a  ciue, 

pMly  hal  made  a  penitentiBl  conl^ion  Jebb'i  Cr.  Cm.  16;  Kerr'i  ca«e,  8  C.  A 

to  him,  M  the  Chiin:h  require!,  and  that  P.  179.   See  Jov  aa  Confewiona,  pp.  84-40, 

be  had  eqjoined  penance  upon  him ;  and,  42--44 ;   Amold'a  case,  8  C.  ft  P.  622 ; 

with  the  expren  conMnt  of  the  penitent,  n^Tii,  )  326,  note  (1). 
be  might  lawfully  tMtify  to  the  lubalance 
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Btftnces,  &iid  huwever  repreheiieible  m&y  be  the  mode  in  which,  in 
some  of  them,  it  was  obt^ned.  All  persons,  except  couusellors  and 
attorneys,  are  eompelUble  at  common  lav  to  reveal  vhat  they  may 
have  heard ;  and  counsellors  and  attorneys  are  exceptod,  only 
because  it  is  absolutely  necessary,  for  tlie  sake  of  their  clients,  and 
of  remedial  justice,  that  communications  to  them  should  be  pro- 
tected.^ Neither  is  it  necessary  to  the  admissibility  of  any  confer- 
sipn,  to  vbomsoever  it  may  have  been  made,  that  it  should  appear 
that  the  prisoner  was  warned  that  what  he  said  would  be  used 
E^inst  him.  On  the  contrary,  if  the  confession  was  voluntary,  it 
is  sudicleut,  though  it  should  appear  that  he  was  not  so  warned.^ 
[*And  it  is  no  objection  to  the  admissibility  of  confessions  made 
by  those  accused  of  crime,  that  they  were  made  by  them  wliile 
under  arrest,  whether  to  the  officer  or  third  persons,  provided 
there   was    no    promise,   tliroat,   or    other   inducement    resorted 

to.=] 

§  280.  It  has  been  thought,  that  ill^al  imprisonment  exerted  such 
influence  upon  the  mind  of  the  prisoner  as  to  justify  the  inference 
that  his  confessions,  made  during  its  continuajice,  were  not  volun 
tary ;  and  dierefore  they  have  been  rejected.*  But  this  doctrine 
cannot  yet  bo  considered  as  satisfactorily  established.^ 

§  231.  The  object  of  all  the  care,  which,  as  we  have  now  seen,  is 
taken  to  exclude  confessions  which  were  not  voluntary,  is  to 
exclude  testimony  not  probably  true.  But  where,  in  eonxequence 
Iff  the  information  obtained  from  thepriaoner,  the  property  stolen,  or 
the  instrument  of  the  crime,  or  the  bloody  clothes  of  the  persou 
murdered,  or  any  other  mcUerialfact  is  diseovered,  it  is  competent  ta 
show  that  such  discovery  was  made  conformably  to  the  information 
given  by  the  prisoner.  The  statement  as  to  his  knowledge  of  the 
place  where  the  property  or  other  evidence  was  to  be  found,  being 
tlius  confirmed  by  the  fact,  is  proved  to  be  true,  and  not  to  have 
been  fabricated  in  consequence  of  any  inducement.  It  is  compe- 
tent, therefore,  to  inquire,  whether  the  prisoner  stated  that  the 
tiling  would  be  found  by  searching  a  particular  place,  and  to  prove 

>  Per  Patteson,  J.,  in  Rax  e.  Shaw,  6  *  ['People  d.  Hogen,  18  N.  T.  Ct. 

C.  &  P.  872.     PhTBiciaDs  and  dxa^ynum,  App.  9.] 

hy  Blatulei.      [h/ra,   §S    247,  248,  ind  *  Per  Holroyd,  J.,  in  Acbrord   and 

notesj  Warburton's  case,  I  Lewin'g  Cr.  Caa.  49. 

^  Oibnej't  case,  Jebb'g  Cr.  Co*.  16 ;  *  Bex  v.  Tliomton,  1  Uood.  Cr.  Cm. 

Bex  D.  MiigUl,  deed  in  McNaU;-i  Erid.  27. 
tS;  nesinaii.AmoM,8C.&P.022;  J07 
on  ConfMaioni,  pp.  lS-48. 
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ttiat  it  was  accordingly  so  found ;  but  it  would  not  be  competent  to 
inqaire,  whether  he  confessed  that  he  had  concealed  it  there.' 
TluB-tiiiiitatioQ  of  the  rule  was  distinctly  laid  down  by  Lord  Eldon, 
who  said,  that  where  the  knowledge  of  any  fact  was  obt^ned  from 
a  prisoner,  under  such  a  promise  as  excluded  the  confession  itself 
from  being  given  in  evidence,  he  should  direct  an  acquittal ;  unless 
tiie  foct  itself  proved  would  have  been  sufficient  to  warrant  a 
conviction,  without  any  confession  leading  to  it* 

§  232.  If  the  prigoner  himtelf  produced  the  goods  stolen,  and 
delivers  them  up  to  the  prosecutor,  notwithstanding  it  may  appear 
that  this  was  done  upon  inducements  to  confess,  held  out  by  the 
latter,  there  seems  no  reason  to  reject  the  declarations  of  the 
prisoner,  contemporaneous  witii  the  act  of  delivery,  and  explana- 
tory of  its  character  and  design,  tliough  they  may  amount  to  a 
confession  of  guilt ;  ^  but  whatever  he  may  have  said  at  the  same 
time,  not  qualifying  or  explaining  the  act  of  deUvery,  is  to  be 
r^ected.  And  if,  in  consequence  of  the  confession  of  the  prisoner, 
thus  improperly  induced,  and  of  the  information  by  him  given,  the 
tearch  for  the  property  or  person  in  question,  proves  icholly  ineffeo- 
tual,  no  proof  of  either  will  be  received.  The  confession  is 
excluded,  because,  being  made  under  the  infiuence  of  a  promise, 
it  cannot  be  relied  upon ;  and  the  acts  and  information  of  the 
prisoner,  under  the  same  influence,  not  being  confirmed  by  the 
finding  of  the  property  or  person,  are  open  to  the  same  objection. 
The  influence  which  may  produce  a  groundless  confession  may  also 
produce  groundless  conduct.* 

§  233.  As  to  the  prisoner's  liability  to  be  a&ected  by  the  eon- 
feitwiu  of  others,  it  may  be  remarked,  in  general,  that  the 
principle  of  the  law  in  civil  and  criminal  cases,  is  the  same.  In 
uvil  cases,  as  we  have  already  seen,'  when  once  the  iact  of  agency 
or  partnership  is  established,  every  act  and  declaration  of  one,  in 
furtherance  of  the  common  business,  and  until  ite  completion,  is 
deemed  the  act  of  all.  And  so,  in  cases  of  conspiracy,  riot,  or 
other  crime,  perpetrated  by  several  persons,  when  once  the  con- 
spiracy or  combination  is  established,  the  act  or  declaration  of  one 

>  1  Phil.  Erid.  411 ;  Wariokehftll's  csm,  668 ;  lockhait's  coae,  1  Leach'i  Cr.  Cm. 

1  LMch'a  Cr.  Cai.  298 ;  MoMj'g  uue,  Id.  4S0. 

801,  n. ;  Commonwealth  b.  Knapp,  9  Pick.         ■  Rei  n.  Griffla,  Bon.  &  Rj.  161 ;  B«x 

laa,  511 ;  Regiiui  d.  Gonli!,  9  C.  &  P.  SM ;  s.  Jonei,  Id.  162. 
B«x  V.  H»rrii,  1  Mood.  Cr.  Cai.  888.  *  Rai  i>.  Jenkins,  Rnu.  &  Ry.  492; 

. ■,^~.  „ , ,j  ^_^ "e»m,  1  C«r.  &  Mwih.  109. 

IS  112,  US,  114, 174, 170, 177. 
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conspirator,  or  accomjdica,  in  the  prosecution  of  th6  enterprise,  is 
considered  the  act  of  all,  and  is  evidence  against  uU.^  Each  is 
deemed  to  assent  to,  or  command  what  is  done  bj  aoj  ottier,  in 
furtherance  of  tlie  coounon  object.'  Thus,  in  an  indictment 
against  the  owner  of  a  ship,  for  riolation  of  the  statates  against 
the  slave-trade,  testimony  of  the  dedaratioiis  of  the  master,  being 
part  of  the  rea  gestce,  connected  with  acts  in  furtherance  of  the 
voyage,  and  within  the  scope  of  his  authority,  as  an  ageut  of 
the  owner,  in  the  conduct  of  the  guilty  enterprise,  is  admissible 
against  the  owner.'  But  after  the  common  enterprise  is  at  an  end, 
whether  by  accomplishment  or  abandonment,  is  not  material,  uo 
one  is  permitted,  by  any  subsequent  act  or  declaration  of  his 
own,  to  affect  tlie  others.  His  confession,  therefore,  subsequently 
made,  even  though  by  the  plea  of  guilty,  is  not  aduussible  in  evi- 
dence, as  such,  against  any  but  himself.*  If  it  were  made  in  the 
presence  of  another,  and  addressed  to  him,  it  might,  in  certain 
circumstances,  be  receivable,  on  the  ground  of  assent,  or  implied 
admission.  In  fine,  the  declarations  of  a  conspirator  or  accomplice 
are  receivable  against  his  fellows,  only  when  they  are  either  in 
themselvss  acts,  or  accompany  and  explain  acts,  for  which  the 
others  are  responsible ;  but  not  when  they  are  in  the  nature  of 
narratives,  descriptions,  or  subsequent  confessions.^ 

§  284.  The  same  principle  prevails  in  cases  of  agemcy.  In 
general,  no  person  is  answerable  criminally  for  the  acts  of  hia 
servants  or  agents,  whether  he  be  the  prosecutor  or  the  accused, 
unless  a  criminal  design  is  brought  home  to  him.    The  act  of  the 

>  So  b  the  Roman  Iaw.    "  Confbido  <  Bex  r.  Tamer,  1   Mood.   Cr.   Cu. 

nniiu  non  profaat  InpTRyudicinm  dteriiu;  847;   IteT  v.  Appleb/,  S  Stark.  R.  8S. 

quia  alikt  eMet  in  muin  confltentii  dicere  And  lee  Melen  r.  Aiidreiia,  1  H.  &  M. 

quod  vellet,  et  aic  joi  alteri  qunsltum  S86,  per  ]>arke,  J. ;   liegina  v.  Hinka,  I 

autbrre,  quando  omnlnf)  Jure  prohibent;  Den.  Cr.  Cas.  84;  1  Phil.  Erid.  109  (Uth 

_etiainu  talit  cooflten*  euet  omni  ex-  edjc) ;  Regioa  v.  BUke,  S  Ad.  &  £1. 126, 

ceptione  m^jor.      Bed    llmilabia,   ciyando  h.  b. 

inter  paria   eommU   parere  con/ofuni  tl  *  1  Phil,  on  Erid.  414 ;  4  Hawk.  P.  C, 

diciB  amiu aiterita."    Maacard.  Be  Probst  b.   2,   cti.  40,  S  S4;   Tons'*  c<ue,  Sir  J. 

Concl.  4S6,  TOl.  1,  p.  40e.  Kelyng's  R.  18,  6ch  Reg.    In  a  caae  ot 

'  Per  Staiy,  J.,  in  United   Slatea  e.  piracy,  vhere  tlie  penona  who  made  the 

Gooding,  12  Wheat.  4S9.     And  see  tupm,  canteniaaa  were  not  identifled,  but  the 

1  111,  and  caaei  there  cited.  The  Anieri-  evideiiM  was  only  that  tome  did  confeaa, 
oan  Fur  Company  v.  The  United  Stales,  It  was  lield  that,  Qiough  inch  oonfesiioni 

2  Peters,  868 :  Commonwealth  v.  Eberie  could  not  be  BpjJied  to  an;  one  of  iha 
^  ol.,  S  8.  &  R.  0 ;  Wilbur  u.  Strickland,  prisoners,  ai  proof  of  hii  pergonal  guilt, 
1  Rawle,  458 ;  Boitenttack  o,  Beitenback,  yet  the  jur;  might  consider  them,  so  hi 
Id.  862;  2  Stark.  Evid.  2S2-2BT;  The  as  they  went  to  ideuiify  the  pimtical  Tee- 
State  V.  Soper,  4  Shepl.  298.  ml.     United  States  e.  Gibert.  'J  Sunin.  1& 

■  United  States  v.  Gooding,  12  Wheat     | «  State  v.  TUibeau,  30  Vt.  R  100.) 
<G0. 
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agent  or  servant  maj  be  shown  in  erideace,  as  proof  that  such  an 
act  vas  ao  done ;  for  a  fact  must  be  establiabed  bj  the  same  evi- 
dence, vhe&er  it  is  to  be  followed  by  a  criminal  or  civil  conse- 
quence ;  but  it  is  a  totally  different  question,  in  the  consideratiou  of 
criminal,  as  distii^uisbed  from  civil  jiiBtice,  how  the  principal  may 
be  affected  by  the  feet,  when  so  established.'  Where  it  was  pro- 
posed to  show  tliat  an  ^ent  of  the  prosecutor,  not  called  as  a  wit- 
ness, offered  a  bribe  to  a  witness,  who  also  was  not  called,  the 
evidence  was  held  inadmissible ;  though  the  general  doctrine,  aa 
above  stated,  was  recognized.' 

§  235.  It  was  formerly  doubted  whether  the  eoj^fession  of  the 
prisoner,  indicted  for  high  treason,  could  be  received  in  evidence, 
unless  it  were  made  upon  his  arraignment,  in  open  court,  and  in 
answer  to  the  indictment ;  the  statutes  on  tliis  subject  requiring 
the  testimony  of  two  witnesses  to  some  overt  act  of  treason."  But 
it  was  afterwards  settled,  and  it  is  now  agreed,  tiiat  though,  by 
those  statutes,  no  confession  could  operate  conclusively,  and  with- 
out other  proof,  to  convict  the  party  of  treason,  unless  it  were 
judicially  made  in  open  court  upon  the  arraignment ;  yet  that,  in 
all  coses,  the  confession  of  a  criminal  might  be  given  in  evidence 
against  him ;  and  that  in  cases  of  treason,  if  such  confession  be 
proved  by  two  witnesses,  it  is  proper  evidence  to  be  left  to  a  jury.* 
Ajid  in  regard  to  collateral  fects,  which  do  not  conduce  to  the 
proof  of  any  overt  acts  of  treason,  they  may  be  proved  as  at  com- 
mon law,  by  any  evidence  competent  in  other  criminal  cases.' 

1  Ld.  Melville'*  case,  29  HowtOl'i  St.  pnblkatioii."    B«z  tt.  Gutch,  1  H.  &  H. 

Tr.  764 ;   The  Qneeu'a  CMe,  2  B.  &  B.  )S8,  487.      See  also  Story  od  Agency, 

»»,  807;  lupm.  G  170.  S§  452,468,466;  Sex  u.  Almon,  6  Bdtt. 

1  The  Qoeen'i  cbm,  2  B.  &  B.  802,  2686;  Rex  v.  Walter,  8  Eap.  21;  SoDth. 

806, 807. 80ti,  809.   To  Iherule,  thiu  gene-  wtcl:  v.  SCephena,  10  Johiu.  443. 
reUj  laid  down,  there  it  an  apparent  ei-         *  Foster'«  Disc.  1,  S  6.  pp.  282-244;  I 

ception,  in  the  esse  of  the  proprietor  of  a  East'*  P.   C.  181,  18'.^  188.     Under  the 

newspaper,  who  is,  primS  fade,  criminallT  Stat.  1  Ed.  VI.  c.  12,  uid  6  Ed.  VI.  c.  II, 

responsible  for  anj  libel'it  containi,  though  requiring  two  vitaesses  to  convict  of  tre^ 

inserted  by  hia  uent  or  servant  without  soa,  it  lias  been  bettl  sufflcleol,  if  one  wit 

his  knowiedge.    But  Lord  Tenterdeu  con-  uesa  prove  one  overt  act,  and  another 

sidered  this  case  as  Gilliiig  strictty  within  prove  another,  if  both  acts  conduce  to  the 

the  principle  of  the  rule;   fbr  "snrelj,"  perpetrationof  the  same  species  of  treason 

■aid  lie,   "a  person   who  derives  prodt  charged  upon  the  prisoner.     Lord  Sta^ 

from,  and  wlio  furnishes  means  fbr  cany-  ford's  case,  T.  Rajm.  407  ;  S  St.  Tr.  204, 

ing  on  the  concern,  and  intrusta  the  con-  205;  I  East's  P.  C.  129;  1  Burr's  Trial, 

duct  of  the  publication  to  one  whom  he  196. 

selecis,  and  in  whom  be  couSdes,  may  be         *  Franda'a  case,  1  Ewfs  P.  C.  188, 

laid  to  cause  to  he  published  what  actu-  1S4   135. 

ail/  appears,  and  ought  to  be  answerable,         '  Smith's  case.  Poet  Disc  p.  242;  t 

tlKjugii  you  cannot  show  that  he  was  in-  Eaaf  s  P.  C.  190.  See  injra,  U  2U,  2U. 
dividually   ctmcerned   In   the   particulai 
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CHAPTER    Xni. 

OF  BTIDEKCE  EZCLDDED  FBOAt  PUBLIC  POUCT. 

I*  i  286.  ETideoce  lomeliiiiei  r^'ecled  upon  grounds  of  poliej. 

287.  Thii  embraces  comtuaniuatiou  between  attorney  or  counael  ftnd  dleut 
28S.  Tbii  is  done  out  of  regard  to  the  rigbta  of  cUenta  and  the  conne  of  jiullji. 
289.  The  privilege  eztendB  to  all  gradel  in  tlw  profeaNon,  their  agents,  inteipr*- 

ten,  and  personal  representativei. 
SSQo.  Summary  of  the  recent  AraeiicancaMi. 

240.  It  embraces  all  legal  proceedings,  in  aie,  or  In  coDtempUQon. 

HOa.  Commnniuatlons  after  dispute  privileged,  Imt  not  tfaote  in  matters  wbtdlj 
distinct  and  anterior. 

241.  Other  incidents  of  the  privilege.     Counsel  maj  prove  the  existence,  bnt  not 

contents,  of  deeds. 
342.  The  privilege  only  attaches  to  &cta  obtained  solely  tbrongh  profesuonal 

confidence. 
248.  The  obli^don  of  secrecy  is  perpetual. 
244-215.  Ingtances  where  oomisel  may  testify  to  £u^  leanted  in  the  oonne  of 

professional  employment  and  otherwise. 
24G.  The  court  will  inspect  docimienti  to  determine  whether  they  iliali  be  jrty- 

duced.     Sal  quart, 

247.  Christian  ministeia  not  privileged  to  withhold  oonfldences.     , 

248.  Nor  is  a  phyiicUn,  or  agent,  or  steirard  so  privileged. 

249.  Judges,  jurors,  and  arbitratort  not  bound  to  disclose  the  ground  of  thelt 

judgments. 

250.  Slate  secreU,  and  of  the  detective  pohce,  are  privileged. 

261.  This  will  embrace  communicatians  to  tlie  Piesideot,  Oovemoia,  and  othv 

high  officers  of  suce. 

262.  Grand  jurors  and  other  officers  required  to  keep  proceeding!  secret. 
2&2a.  Petit  jurors  not  allowed  to  dlaclose  what  passes  in  juiy-room. 

26S.  Facts  oBensive  to  public  decency  not  allowed  to  be  proved,  except  fhnn 

strict  necessity. 
264.  Confidential  communicatians  between  husband  and  witb  held  inviolable. 
254ii.  Papers  illegally  obtained  sometimes  allowed  to  be  used  in  evidence.] 

§  236.  There  are  some  kinds  of  evidence  which  the  law  ex' 
cludei,  or  diepenaea  with,  on  ground*  of  pnilie  poliey;  becMiuBe 
greater  mischiefs  would  properly  result  from  requiring  or  per- 
mitti)^  its  admission,  than  from  wholly  r^ectiug  it.  The  prin- 
ciple of  this  rule  of  the  law  has  respect,  in  some  cases,  to  the 
person  testifying,  and  in  otliers,  to  the  matters  concerning  which 
he  is  interrogated ;  thus  including  the  case  of  the  party  himself, 
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and  that  of  the  husband  or  wife  of  the  paitj,  on  the  one  hand,  and 
on  the  other,  the  subject  of  profetiwnal  ammunicatiom,  awardt, 
teereta  of  state,  and  some  others.  The  two  former  of  these  belong . 
more  properly  to  the  bead  of  the  Competency  of  witnesses,  under 
which  they  will  accordingly  be  hereafter  treated.'  The  latter  we 
shall  now  proceed  briefly  to  consider. 

§  237.  And  In  tlie  first  place,  in  regard  to  profetsional  commw 
mcationB,  the  reason  of  public  policy,  which  excludes  thorn,  applies 
solely,  as  we  shall  presently  show,  to  those  between  a  client  and 
bis  legal  adyiser;  and  the  rule  is  clear  and  well  settled,  that 
the  confidential  countellor,  solicitos,  or  attorney,  of  the  party,  camiot 
be  compelled  to  disclose  papers  delivered,  or  communications 
made  to  him,  or  letters  or  entries  made  by  him,  in  that  capacity.* 
"  This  protection,"  said  Lord  Chancellor  Brougham,  "  is  not  quali 
fied  by  any  reference  to  proceedings  pending,  or  in  contemplation. 
If,  touching  matters  that  come  within  the  ordinary  scope  of  profes' 
sional  employment,  they  receive  a  communicatiou  in  their  pro- 
fessional capacity,  either  from  a  client,  or  on  his  account  and  for 
his  benefit,  in  the  transaction  of  his  busiuesB,  or,  which  amounts 
to  the  same  thing,  if  they  commit  to  paper  in  tlie  course  of  tlieir 
employment  on  bis  behalf,  matters  which  they  know  only  through 
.  their  professional  relation  to  the  client,  they  are  not  only  justified 
in  witldiolding  such  matters,  but  bound  to  withhold  Uiem,  and  will 
not  be  compelled  to  disclose  the  information,  or  produce  the  papers, 
in  any  court  of  law  or  equity,  either  as  party  or  as  witness."  * 

§  238.  "  The  foundation  of  this  rule,"  be  adds,  "  is  not  on 
account  of  any  particular  importance  which  the  law  attributes 

1  [Tnfit,,]  t  S26-42&.  Abr.  Evid.  B.  »;  Wllmn  v.  Itaitall,  4  T. 

■  In  Greeiiough  ■>.  GMkell,  1  Ht,  &  E.  R.  16S;  Res  t>.  Withen,  2  Canipb.  678; 

101.    In  thii  deuuion,  the  Lord  CWioel-  WilMn  ».   Troup,   T  Johns.   Ch.  2S;   2 

lor  wuusiitedbf  coniulution  with  Lord  Cowen,  19&;  Mills  v.  OdHy,  6  C.  &  F. 

LyndhonC,  Tindol,  C.  J.,  uid  Farke,  J.,  728;    Anon.  8   bUu.    STO;    Wnllcer   e, 

4B.&Ad.S76.    And  it  la  mentioned,  u  Wildnum,  S  Madd.  R.  47;   Story's  Eq. 

one  in  which  all  the  anthoritiet  have  been  PL  468-461 ;  Jackson  v.  Bartis,  14  Johns. 

tCTiewed,  in  2  H.  &  W.  100,  per  Lord  8Q1 ;  Foster  v.  Hall,  12  Pi(^.  89;  Chinui 

AbJnger,  and  it  dted  ilk  Bossell  r.  Jack-  v.   Eeiulcker,   11   Wheat.  295 ;    Rex   v. 

son,  16  Jur.  1117,  a<  settling  the  law  on  8baw,  6  C.  *  P.  872;   Granger  v.  War- 

this  subject.     See  also,  16  Jur.  80,  41-48,  rington,  8  Gilm.  209 ;  Wheeler  c.  Hill,  1 

whet«  the  cases  on  this  subject  aie  ro-  Shepl.  829. 

viewed.     The  earliest  reported  case  on         *  Oreenoagh  c.  Gaskell,  1  My.  &  K. 

tlii»  subject  is  that  of  Berd  v.  Lovelace,  102,  108.    The  privilege  is  held  to  extend 

i'i  Eliz.,  in  chancery,  Gary's  R.  8B,      See  to  every  communication  made  by  a  client 

also  Austen  u.  Vesey,  Id.  89;  Kelway  v.  to  his  attorney,  though   made   nnder  * 

Kelway,  Id.  127;  Dennis  v.  CodringUin,  mistaken  belief  of  its  l>eiDe  necessary  to 

Id.  148 ;  all  which  are  staled  at  large  bv  his  case.    Cleave  i>.  Jones,  8  Eng.  Law  & 

Mr.  HEt£«lf,  in  his  notes  to  2  Stark.  Evid.  £q.  It.  654,  per  Martin,  B.    And  see  Aikln 

tub  (l*t  Am.  edit.).     See  also  12  Via.  v.  Kilbonie,  14  Bhepl.  2G2 
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to  the  busineBS  of  legal  professors,  or  any  particular  dispositioiL  to 
afford  them  protection.  But  it  U  out  of  regard  to  the  interests 
.of  justioe,  which  cannot  be  upholden,  and  to  tho  adntinistra- 
lion  of  justice,  vhich  cannot  go  on,  without  Uie  aid  of  men  skilled 
in  jurisprudence,  in  the  practice  of  the  courte,  and  in  those  matters 
affecting  rights  and  obligations,  which  form  the  subject  of  all 
judicial  proceediugB."  ^  If  such  commuuicationa  were  not  pro- 
tected, no  mau,  as  the  same  learned  judge  remarked  in  another 
case,  would  dare  to  consult  a  profeBBional  adviser,  with  a  view  to 
his  defence,  or  to  tiie  euforcemeut  of  his  rights;  and  no  man 
could  safely  come  into  a  court,  either  to  obtain  redreas,  or  to 
defend  himself.^ 

§  239.  In  regard  to  the  peraoru,  to  whom  the  communications 
must  have  been  made,  in  order  to  be  thus  protected,  thsy  mu£t 
have  been  nuide  to  the  coymxd,  attorney,  or  solicitor,  acting,  for 
the  time  being,  in  the  character  of  legal  adviter.^    For  the  reason 

'  ["  It  i«  to  ba  Kmembend  wbenever  uuui,  i  Dowl.  F.  C.  309),  tbat  ml«  la  laid 
»  queidon  of  this  kind  ariies,  tliM  com-  down  thiu :  — '  Where  an  attorney  U  enj- 
muniuadons  to  Bttomeys  and  conniel  are  ployed  in  a  matter,  wholly  unconnected 
not  protected  from  diacloniie  in  oourt  for  with  his  professional  duracter,  Uie  court 
the  reason  that  they  ue  nude  conflden-  wiQ  not  interfere  in  a  summary  way  to 
tially;  for  no  such  protection  Is  gifen  compel  him  to  execute  fltithfuUy  the  trust 
to  confldeuUal  ooinmunicBtians  made  to  icpceed  in  him.  But  where  the  employ- 
memberi  of  ottier  proffesgioiu,  '  The  prin-  ment  ie  go  connected  with  bis  professiomJ 
dple  of  the  rule,  which  ^lies  to  attoi^  chanujter  m  to  i^rd  &  presumpd<m  tb&t 
neys  and  coonael,'  says  Chief  Juttice  bis  chsj^icter  formed  the  grouiul  of  bis 
Shaw,  In  Hatton  o.  Bobinson,  14  Pick,  employmenl  by  the  client,  there  the  conrt 
122,  '  is,  thu  BO  numerou*  and  complex  will  exercise  this  jurisdiction.'  So,  when 
are  the  laws  by  which  the  rights  and  do-  the  commuiiication  made  relates  to  a  dr- 
tiea  of  citizens  are  goremed,  lo  important  eumatance  so  coimected  with  the  employ- 
it  it  they  should  be  permitted  to  aTail  meut  as  an  attorney,  that  the  character 
themselves  of  the  superior  skiU  and  learn-  ibrmed  the  ground  of  the  communication, 
ing  of  those  who  are  sanctioned  by  the  it  is  priTileged  fiom  disdosure."  Per  AI- 
law  as  ila  ministers  and  expounders,  both  detsoD,  J.,  in  Tirquand  v.  Knight,  2  M.  & 
in  ascertaining  their  rights  in  the  countiy,  W.  101.  The  Roman  Law  rqected  the 
and  maintaining  them  most  safely  m  eridence  of  the  procurator  and  the  adro- 
oonrti,  without  publishing  those  fiicts  cate,  in  nearly  the  same  cases  in  which 
which  they  bare  a  right  to  keep  secret,  the  common  law  holds  tiiem  incompo- 
but  which  must  be  discloeed  to  a  legal  tent  to  testify ;  butuotfbr  the  same  rea- 
adriser  and  advocate  to  enable  him  suo-  sons;  the  latter  regarding  the  general 
eessfkilly  to  perform  the  dudes  of  his  ofiBce,  interest  of  the  community,  as  stated  in 
that  the  law  has  considered  il  the  wisest  die  text,  while  the  former  seema  to  con 
policy  to  encourage  and  sustain  this  confl-  sider  them  as  not  credible,  because  of  tlw 
deuce,  by  requiring  that  on  such  facts  the  Identity  of  their  interest  opinions,  and 
mouth  of  the  attorney  shall  be  for  ever  prqudices,  with  those  of  their  clienta. 
sealed.' "  By  Metcafr,  J.,  in  Barnes  a.  Mascard.  de  Probat,  vol.  1,  ConcL  66,  toL 
Harris,  7  Cusb,  676,  578.]  8,  Conci.  1289;  F.  Farinadl  Open,  torn. 

>  Bolton  V.  Tbe  Corporadon  of  Livei^  2,  tit  6,  Quest.  GO,  lllat.  5,  S. 
pool,  1  My.  &  K.  94,  BS.  "  This  rule  '  If  the  party  has  been  requested  to 
seenu  to  be  correlative  with  that  which  act  as  solicitor,  and  tlie  commonicadon  is 
governs  die  summary  jurisdiction  of  the  made  under  the  impression  that  the  re- 
courts  over  attorneys.  In  Ex  porta  Aiken  quest  haa  been  acceded  to,  it  Is  nivileged. 
(i  B.  &  Aid.  19;  see  also  Reports  Teat-  Smith  «.  Ftdl,  3  Curt  667;  [Sargent  d. 
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of  the  rule,  having  respect  solely  to  the  free  and  uuembarraased 
idministration  of  justice,  and  to  aecurity  in  the  enjoyment  of  civil 
rights,  does  not  extend  to  things  confidentially  communicated  to 
other  persons,  nor  even  to  those  which  come  to  the  knowledge  of 
counsel,  when  not  standing  in  that  relation  to  the  party.  Whether 
he  be  called  as  a  witness,  or  he  made  defendant,  and  a  discovery 
sought  from  him,  as  such,  hy  bill  in  chancery,  whatever  he  has 
learned,  as  counsel,  sohcitor,  or  attorney,  he  is  not  obliged  nor 
permitted  to  diecloBe.^  And  this  protection  extends  also  to  all 
the  necessary  organs  of  communication  between  the  attorney  and 
his  client;  an  interpreter*  and  an  agent'  being  considered  as 
standing  in  precisely  the  same  situation  as  the  attorney  himself, 
and  under  the  same  obligation  of  secrecy.  It  extends  also  to 
a  case  submitted  to  counsel  in  a  foreign  country,  and  his  opinion 
thereon.*  It  was  formerly  thought  that  au  attomn/'»  or  a  barri»- 
ter'a  derh  was  not  within  the  reason  and  exigency  of  the  rule ; 
but  it  is  now  considered  otherwise,  from  the  necessity  they  are 
under  to  employ  clerks,  being  unable  to  transact  all  tlieir  business 
in  person  ;  and  according^  clerks  are  not  compellable  to  disclose 
facts,  coming  to  their  knr  .  .edge  in  the  course  of  their  employment 
in  that  capacity,  to  which  the  attorney  or  barrister  himself  could 
not  be  interrogated."  And  as  the  privilege  is  not  personal  to  the 
attorney,  but  is  a  rule  of  law,  for  the  protection  of  tlic  client, 
the  executor  of  the  attorney  seems  to  be  within' tlie  rule,  in  regard 
to  papers  coming  to  his  bands,  as  the  personal  representative  of 
the  attorney.* 

Hampden,  S8  Maine,   681 ;    McLelkn  v.  Best,  J.,  died  ud  approred  in  12  Rck. 

LoQ^ellow,  82  lb.  494.]     S«e,  aa  to  con-  98;  Rez  v.  Upper  Boddinnon,  8  Bow.  ft 

■ultBlioa  b^  the  parly's  wife,  IleR.  v.  Far-  'Rj.  726,  per  Barley,  J. ;  toate  ».  Ilayne, 

lC7, 2  Car.  &  Kir.  818.    One  who  Ti  merely  1  C.  &  F.  646,  per  Abbott,  C.  J. ;  H.  ft  H. 

a  i«a]  estate  broker,  agent,  and  conTeyan-  166,  a.  o. ;   Jackaon  e>.  French,  8  Wend. 

cer,   is  not  a  Itgal  adeuer.     Matthevs'a  SST;  Power  c.  Kent,  1  Cowen,211;  Bow-  * 

Batale,  4  Amer.  Law  J.  S66,  h.  a.  man  e.  Norton,  6  C.  ft  F.  177 ;  Shore  o. 

1  Greenough  v.  Oaikeil,  1  My.  ft  K.  Bedibrd,  S  H.  ft  Or.  271 ;  Jardine  e.  Slief 

H;  WUwn  v.  RaataU,  4  T.  R.  768.  idan,  2  C.  ft  K.  24;  |*8ibley  >.  Waffle, 

■  DuBaireo.  Livette,FeiLke'sCai.  T7,  16  N.  Y.   Ct  App.  180  j   Landiberger  u. 

•xplained  in  4   T.  It.   766;   Jackson  v.  Oorham,  6  Cal.  460.]     [Communicfttlona 

Ftcnch,  8  Wend.  887 ;  Andrews  v.  Solo-  made  while  seeking  legal  advice  in  *  con- 

mm,  1  Pet  C.  0.  B.  S66 ;  Ftu-ker  v.  Car-  ioltatioii  with  a  atadent  nt  Uw  in  an  Utot- 

Mr,  4  Mu&r.  273.  nej's  office,  he  not  being  the  agent  or 

*  Ferkini  b.  Hawksh«w,  2  Stark.  R.  clerk  of  the  attomej  fbr  anr  purpose,  are 
3SS ;  Tait  on  Erid.  88G ;  Bunbnry  c.  Bnn-  not  protected.  Bomea  v.  Harris,  7  Coah. 
biDT,  2  Beay.  17S;  Steele  d.  Stewart,  1  676,678.  See  also  Uolman  o.  Kimball,  29 
Phil  Ch.  R.  471 ;  Caipmael  ■>.  Powia,  1  Verm.  666. 

PhiL  Ch.  R.  687 ;  9  Beav.  16,  a.  c.  <  Fenwldi  v.  Reed,  1  Hnir.  114. 130 

*  Bmbur]'  v.  Bonbnry,  2  Best.  178.        arg. 

*  Tarlnr  V.  V(M»t,  2  C.  ft  F.  196,  per 
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[  *  §  239a.  The  decisions  upon  this  point  are  very  nnmeroua 
in  the  American  States.  It  aeems  indispensable  to  the  existence 
of  the  privilege,  that  the  relation  of  counsel  or  attorney  and  client 
should  exist,  and  that  the  communication  be  made  in  faith  of  the 
relation.  And  tliea  tlie  privilege  of  secrecy  only  extends  to  the 
parties  to  the  relation  and  their  necessary  agents  and  assistants. 
Hence  the  privilege  does  not  attach,  if  one  is  accidentally  present ; ' 
or  casually  overhears  the  conversation ;  ^  or  if  tlie  person  bo  not 
a  member  of  tlie  profession,  although  supposed  to  be  so  by  the 
client ;  ^  or  if  lie  was  acting  as  a  mere  scrivener  although  of  the 
legal  profession.*  And  die  privilege  against  disclosure  extends' to 
the  client,  as  much,  and  to  the  same  extent,  as  to  his  professional 
adWsor.'  Hence  counsel  may  be  compelled  to  produce  any  paper 
whicli  the  client  might  be  required  to  do.^  And  facts  coming  to 
the '  knowledge  of  counsel,  without  communication  &om  their 
clients,  by  being  present  merely,  when  a  legal  document  is  exe- 
cuted,^ are  not  privileged.  So  also,  that  the  testator  was  too 
imbecile  to  make  communications  to  counsel,  when  they  met,  is 
not  a  privileged  fact.^  So  communications  made  by  the  trustee 
to  counsel,  in  regard  to  the  trust,  are  .  ^  privileged  from  being 
proved  by  the  counsel,  in  a  suit  l)etweon  tlie  cestui  que  trust  and 
the  trustee  affecting  the  trust,"  or  when  made  by  a  nominal  party, 
to  a  professional  person,  but  not  made  professionally.'"  But  it  is 
not  indispensable  the  communication  should  be  made  after  the 
actual  retainer,  provided  it  be  made  in  confidence  of  the  pro- 
fessional character,  and  with  a  bond  fide  purpose  of  obtaining 
professional  aid  and  direction.^  But  a  communication  made  to 
counsel  by  two  defendants  is  not  privileged  from  disclosure  in 
a  subsequent  suit  between  the  two."  Counsel  are  not  privileged 
from  disclosing  facts  tending  to  establish  a  fraudulent  combination 
,  between  himself  and  his  client,  in  order  to  prevent  the  court  from 
compelling  the  production  of  important  papers,^  since  neither 
counsel  or  client  have  any  legal  right  to  resort  to  any  hut  legal 
means  for  obtaining  a  decision  in  their  favor.    And  it  is  upon 

'  [•GoddBrf  p.  Gardner,28  Coon.  172.         '  Patten  f.  Hoor,  S  Foster,  168. 

"  Hoy  V.  tioTT\B,  18  Gray,  519.  •  Daniel  p.  Baniel,  89  Penn.  St  191. 

•  Sample  r.  Frost,  10  Iowa,  268.  •  Shean  o.  Philipa,  1  F.  4  F.  449. 

'  De  Wolf  V,  Stmder,  26  111.  226  j  Bo-        >»  Allen  t- .  Harriion,  80  Vt  219 ;  Harah 
mm  V.  Fontt,  16  led.  SO  i  Coon  v.  Swan, .  n.  Howe,  S6  Barb.  649. 
80  Vt.  0.  11  Sargent  v.  Hampden,  88  Me.  S81. 

•  Hemenway  v.  Smith,  28  Vt.  701.  w  Rice  v.  Rice,  14  B.  Mon.  417. 

•  Aodrewi  v.  Ohio  and  Miss.  R.  R.  Co.,        "  People  v.  Sheriff  <^  Mew  Y>wk.  U 
UlQd.ie9;  Diiileei>.I«Uiid,4Vt612.    Barb,  m 
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the  aame  ground  that  counsel  have  been  held  not  privil'jgod.  from 
discloaing  the  fact  of  a  payment  made  to  the  client,  and  commu- 
nicated by  him  to  the  attorney,  for  the  purpose  of  having  the 
application  made,  the  client  having  deceased,  since  this  is  not  in 
any  sense  a  professional  confidence.'} 

§  240,  This  protection  extends  to  every  communication  which 
the  client  makes  to  his  legal  adviser,  for  thepurpoie  ofprofeasional 
advice  or  aid,  upon  the  subject  of  his  rights  and  liabilities.*  N^or 
is  it  necessary  that  any  judicial  proceedings  in  particular  should 
have  been  commenced  or  contemplated ;  it  is  enough  if  the  matter 
in  band,  like  every  other  human  transaction,  may,  by  possibility, 
become  the  subject  of  judicial  inquiry.  "  If,"  said  Lord  Chan- 
cellor Brougham,  *'  tlie  privilege  ivere  confined  to  communications 
connected  with  suits  b^un,  or  intended,  or  expected,  or  appre- 
hended, no  one  could  safely  adopt  such  precautiot's,  as  might 
eventually  render  any  proceedings  successful,  or  aU  roceedings 
superfluous."  '  Wlietlier  the  party  himself  can  be  compelled,  by 
a  bill  in  chancery,  to  produce  a  case  which  he  has  laid  before 
counsel,  with  the  opinion  given  thereon,  is  not  perftctly  clear. 
At  one  time  it  was  held  by  tlie  House  of  Lords,  that  he  might  be 
compelled  to  produce  the  case  which  he  had  sent,  but  not  the 
opinion  which  he  had  received.*  This  decision,  however,  was  not 
satisfactory ;  and  though  it  was  silently  followed  in  one  case,''  and 
reluctantly  submitted  to  in  another,"  yet  its  principle  has  since 
been  ably  controverted  and  refuted.'     The  great  object  of  tlie 

1  ["Clark  V.  Richard*,  8  E.  D.  Smith,  thii  (nl^ect  are  fbll^  reviewed  by   the 

80.1  learned  Chief  Jiutlce ;  Doe  v.  Huris,  6 

*  This  general  rule  U  limited  to  com-  C.  &  P.  592 ;  Walker  u.  Wlldman,  6  Madd. 

mnnicadoiuhaTlng  a  lawful  object;  for  if  R.  IT.    There  are  Bome  deci»onB  which 

the  punxjee  contemplated  be  a  violatian  require  that  a  loit  be  eitlier  pending  or  an* 

of  la*,  It  baa  been  deemed  not  to  be  with-  ticipated.     See  WillianiB  u.  Muudie,  Rv.  A 

In  the    rule   of  privileged    communica-  M.  84 :  Broad  o.  Pitt,  B  C.  &  P.  618 ;  l)uf- 

tiont ;  because  it  il  not  a  ■oUutor's  du^  Bn  v.  Smith,  Peabe's  Ca«.  108.    But  thera 

to  conlriTe  Iraud,  or  to  adTise  hia  client  ai  are  now  oTeiruled.    See  Pearee  v.  Pearae, 

tothemeanaofevadicgthelaw.    Ruuell  llJur.S2j  1  De  Gez  &  Sm;Ue,  12  a.  o. 

e.  Jackson,  16  Jut.  HIT;  Bank  of  Udca  d.  The  law  of  Scotland  is  tbe  wune  in  thU 

Henereaa,  8  Barb.  Ch.  R.  628.  matter  at  that  of  England.    Tait  on  Fvid. 

»  1   M.   ft.  K.  102,  108 ;   Carpmael  b.  884. 

Powia,  9  Beav.  16 ;  1  Phillipa,  BST  ;  Pen-  •  Radcliflb  r.  Funman,  2  Bro.  P.  C.  614. 

ruddock  v.  Hammond,  11  Bcav.  59.    See  *  Preiton  n.  Carr,  1  Y.  &  Jer.  1T6. 

alaotbe  obaerratioiM  of  tbe  learned  judges,  '  Kewton  v.  Beresford,  1  Ton.  8T6. 

in  Cromack  v.  Heathcote,  2  Brod.  A  B.  4,  'In  Bolton  v.  Corp.  of  Live^ool,  1  iily. 

to  the  same  effect ;  Oreslev'i  Erid.  82,  &S ;  &  K.  88,  per  Ld.  ChanceUor  Brougham ; 

Storf'i  Eq.  PI.  £  600;  Moore  v.  Terrell,  and  in  Feane  v.  Pearse,  11  Jur.  62,  hj 

4  B.  &  Ad.  8T0;   Beltchoover  r.  Black-  Knight  Bruce,  V.  C.     In  the  foUowing 

stock,  SWatti,  20;  Taylor  v.  Blacklow,  8  obserrationsoftMsleaTned  judge,  we  have 

Bing.  K.  o.  286;  Foeter  v.  Hall,  12  Pick,  tbe  view  at  Resent  taken  of  this  vexed 

W,  92,  W,  where  the  Englitb  ded«MU  od  queation  in  England.    "  That  caeef  laid 
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rule  seems  plaialj  to  reqaira  that  the  entire  professional  inter- 
course between  client  and  attorney,  whatever  it  may  have  con- 
aisted  in,  should  be  protected  by  profound  secrecy.^ 


trz 


before  cooiuel,  on  behalf  of  a  client,  itand  doni  made  hy  the  late  Lord  Chief  Baron, 

'     lame  footing  u  other  prafes«ion-  in  Knight  v.  Lord  Waterfbrd  (2  Y.  &   C 

_. .nicatioDi  from  the  client  to  the  40,  41),  —  observation*,  I  need  not   laj, 

counsel  and  solicitor,  or  to  either  of  them,  well  worthf  of  attention,  —  I  confeBS  mj- 
may,  1  suppose,  be  aaiumed :  and  that,  aa  self  at  a  loss  to  perceive  any  lutmtantial 
far  aa  any  diacovery  bj  the  lolicitor  or  difference,  in  point  of  reason,  or  principle, 
counsel  ia  concemeo,  the  question  of  the  or  convenience,  between  the  liability  ot 
e.tistcnce  or  non-oxisleoce  of  any  suit,  the  client  and  that  of  his  counsel  or  soli- 
claim,  or  dispute,  is  inunateilal  —  ttie  law  citor,  to  disclose  the  client's  communica- 
provliling  for  the  client's  protection  in  tions  mode  io  confldence  professionally 
each  state  of  circumstances,  and  in  each  to  either.  True,  the  client  is  or  may  bit 
pqualiy.  is,  I  suppose,  not  a  diipntabie  compellable  to  disclose  all,  tliat,  belbre  Its 
point.  I  suppose  Cromack  v.  HeathcoCe,  consulted  the  counsel  or  solicitor,  be 
(2  Brod.  &  Bing.  4,)  to  be  now  onivar-  knew,  believed,  or  bad  seen  or  beard 
•ally  acceded  to,  and  the  doctrine  of  this  but  the  question  Is  not,  I  apprehend,  one 
court  to  liave  been  correctly  stated  by  as  to  the  greater  or  less  probability  of 
Lord  LyndhursC,  in  Herring  v,  Clobery  more  or  less  damage.  The  question  is,  I 
(1  Phil.  91),  when  he  said,  'Ilaydown  suppose,  one  of  princinle,  —  onelhatought 
this  rule  with  reference  to  this  cause,  that,  to  be  decided  according  to  certain  nilM 
where  an  attorney  is  employed  by  a  client  of  jurisprudence  ;  nor  is  the  exemption  of 
prolessionally  to  transact  professional  bull-  the  solicitor  or  counsel  &om  compulsory 
ness,  all  the  communication*  that  past  be-  discovery  confloed  to  advice  given,  or 
tween  the  client  and  the  attorney,  In  the  opinions  stated.  It  extend*  to  acts  com- 
courso  and  for  the  purpose  of  that  buai-  municaled  by  the  client.  Lord  Eldon  ha* 
ness, are  privileged  commnnicalions,  and  aaid  (10  Ye*.  267):  'The  case  mig^t 
that  the  privilege  la  the  privilege  of  the  easily  be  put,  that  a  most  honest  man,  to 
client,  and  not  of  the  attorney.  This  I  changing  his  situation,  might  communicats 
take  to  be  not  a  peculiar,  but  a  general  a  Qu:l,  appearing  to  him  to  have  no  con- 
rule  of  jurisprudence.  The  dvit  law,  in-  necdon  with  the  case,  and  yet  the  wbol« 
deed,  considered  the  advocate  and  client  title  of  his  former  client  might  depend  oa 
so  identified  or  bound  together,  that  the  it  Though  Sir  John  Sirange's  opinion 
advocate  was,  I  believe,  generally  not  al-  was,  that  an  attorney  might,  If  lie  pleased, 
lowed  to  be  a  witness  for  tlie  cIlenL  '  Nt  give  evidence  of  bis  cllenf  a  secreta,  I 
patrmii  in  caiai, eui patmciniunpriEttitentnt,  take  it  to  be  clear,  that  no  court  would 
taf'TnoniuBi  dicaai,'  Bays  the  Digest  (Dig.  permit  him  to  give  such  evidence,  or 
Ub.  22,  tit.  6, 1.  261.  An  old  jurist,  indeed,  wotild  have  any  difBculty,  if  a  loUdtor, 
af)pears  to  have  thought,  that,  by  putting  voluntarily  changing  his  situation,  was,  in 
an  advocate  to  the  torture,  he  might  have  bit  new  character,  proceeding  to  cimimii- 
made  a  good  witness  (or  111*  client;  but  nicate  a  material  but.  A  shoK  way  of 
this  teems  not  to  have  met  with  general  preventing  him  would  be,  by  striking  liim 
approbation.  Profeasors  of  the  law,  prob-  off  the  roll.'  But  as  to  damage :  a  man, 
it  disposed  to  encourage  the  having  laid  a  case  befbre  counsel,  may  dla. 


a  the  footing  of  thoie  between  a  and  not  discoverable  by  any  other  meant, 

penitent  and  his  priest    lie  says :  '  Noa  The   whole  fortunes  of  hi*  bmily  may 

iliaiii  adoocatat  aut  procurator  in  ti  caiuA,  turn  on  the  question,   whether  the  case 

eui  patroeiniuni  prialitit  out  prBcumtiotiem,  shall  be  discovered,  and  may  be  subverted 

idoiKBt  Mshs  ett,  live  pro  clienU  line  contni  by   its   discovery.      Again,   tlie  client   ia 

mm  prodacalur ;  laiSaii  nm  adid,  ul  pandas  certainly  exempted  from  liability  to  di»- 

cofferOur  ta,  qaa  non  iJitade  qaam  ex  reeela-  cover  communications  between   hinwelf 

tima  dientit,  comperia  liabet ;  to  modo,  quo,  and  his  couiuel  or  solicitor  after  Jitigatioa 

It  tacerdati  Tteelart  at  qaa  ec  amiaiiari  didi-  commenced,  or  after  the  commencement 

dl  aanfitmnt,  tufa*  at.'    Now,  whetber  of  a  dispute  ending  in  litigation ;  at  leas^ 

lining  or  not  Uying  stress  on  the  obterra-  if  they  relate  to  the  dispute,  or  matter  in 
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§  240a.  In  regard  to  the  obligadou  of  the  party  to  diBcover  and 
produce  the  opinion  of  couimel,  varioos  distinctions  have  been 
attempted  to  be  set  up,  in  favor  of  a  discovery  of  commtuiicationa 

diipute.    Upon  thit  I  need  Bcarcely  refer  nel  lb  or  ought  to  be  open  to  Uiem.    Tha 

to  >  cUu  of  authoriciea,  to  irliich  Hugliei  practical  iucBlcacj  of  torture  is  Dot,  I  aup- 

F.  Biildulpfa  (4  Huw.  160),  Niiu  v.  Korlh-  po^e,  the  iiiosl  ireightj  objection  to  that 

era   and  Eaatem   Railvoy   Company   (3  mnile  ut'e^tuitiination,  nor  probably  would 

Mjt.  &  Cr.  365),  before  tlie  present  Lord  Che  purpose   of  the  mere   disctoeure  of 

Chancellor,  in  his  former  clmncellorsliip,  triidi  hnt-e  been  otheroiae  than  advanced 

uid  Holmes  u.  Jladdeley  (1  Phil.  470),  by  a  i  efusjil,  on  the  jiarC  of  tlie  Lord  Chan- 

dcciiied  by  I«rd  Lyndhurel,  belong.    But  cellor  in  ISlfi,  to  act  against  the  aalii:itor, 

what,  for  the  purpose  of  discovery,  is  llie  who,  in  Lhe  cauae  between  Lord  Cholmon- 

distinction  in  point  of  reason,  or  principle,  delay  and  Lord  Clinton,  had  acted  or  pro- 

or  justice,  or  convenience,  between  such  posed  to  act  in  the  manner  which  Lrad 

oommnnioaiions    and   those  which  differ  Eldon  thought  it  right  to  prohibit.    TruUi, 

from  iliem  only  in  iliia,  tliat  they  precede,  like  all  otiier  good  things,  may  be  loved 

inilead  of  following,  the  actual  arising,  not  unwisely  —  may  be  pursued  too  keenly  — 

at  a  cauae  lor  dispute,  but  of  a  dispute,  I  may   cost  Coo  much.      And    surely   th« 

hsve  never  liitlierio  been  able  to  perceive,  meanness  and  Che  mischief  of  prying  into 

A  man  is  in  possession  of  an  estate  as  a  maa's  confidential  consultations  with  Ida 

owner;  he  isnot  underany  fldnclarf  ubli-  legal  adviser,  the  general  evil  of  iuttisinK 

Stion ;   lie  finds  a  flaw,  or  a  supposed  reserve  and  diseimulalioD,  uneasiness  and 

w,  in  his  title,  which  it  is  not,  in  point  suspicion  and  ifear,  into  those  communica- 

of  law  or  equity,  his  doty  to  disclose  to  tions  which  most  take  place,  and  wliich, 

any  person;  he  believes  tliat  tlie  daw  or  unless  in  a  condition  of  perfect  security, 

•uppoaed  detect  is  not  known  to  Che  only  must  take  place  uselessly  or  worse,  are 

person,  who,  it'  it  is  a  det^t,  is  entitled  to  too  great  a  price  to  pay  for  trutii  itself." 

take  advantage  of  it,  but  that  tbis  person  Sec   11   Jur.  pp.   54,  56 ;    1  De  (iex  ft 

may  probably  or  posiibij'  soon  hear  of  it,  ^male,  25-29.    See  also  Gresley  on  Evid 

and  Uicn  institute  a  suit,  or  make  a  claim.  82,  33 ;  Itp.  of  MeaCh  i>.  Marq.  of  Win 

Under  this  apprehension  be  consults  a  so-  Chester,  10  Bmg.  380,  376,  461,  45o ;  Niaa 

lidtor,  anil,  through  tlie  solicitor,  lays  a  v.  The  Nonhera,  &c.,  Railway  Co.  3  My, 

case  before  counsel  on  tiie  subject,  and  &  C.  856,  857;   Bunbury  v.  Bunbury,  2 

receives  his   opinion.     Some   time  alter-  Bear.  ITS;  Herring  i^.  Clobery,!  Turn.  & 

wards  the  appreheniled  adversary  becomes  Pint.  Bl;    Jones  o.  Pugh,  Id.  96;   Law 

■n  actual  adversary,   for,  coming  to  the  Mag.  (London),  vol.  17,  pp.  61-74 ;   and 

knowMgo  of  the  defect  or  supposed  flaw  vol.  SO,  pp.  107-128 ;   Holmes'  e.  Badde- 

in  the  title,  be  makes  a  claim,  and,  after  a  ley,  1  Phil.  Ch.  R.  476.    Lord  Lan^dale 

preliminary  correspondence,  commences  a  has  held,  that  the  privilege  of  a  client,  aa 

•uitinequity  toentbrueit;butbeCween  the  to  discovery,  was  not  coextensive  with 

commencementof the  correspondence  and  that  of  his  solicitor;    and  therefore   hs 

the  actual  institution  of  the  suit,  tlie  tnan  compelled  the  son  and  heir  to  discover  a 

in  possession  again  consults  a  solicitor,  case,  which  had  been  submitted  to  counael 

and  through  him  again  lays  a  case  before  by  his  father,  and  had  come,  with  the 

counsel.    According  to  Uie  respondent's  estate,  to  his  hands.    Greenlaw  v.  King, 

argument  before  me  on  this  occasion,  the  1  Beavan,  R.  187.    But  his  opinion,  on 

defendant,  in  the  instance  that  I  bavo  sup.  Che  general  question,  whether  the  party  1* 

poaed,  is  as  dearly  bound  to  disclose  the  bound  (o  discover  a  case  sulHniCted  to  hia 

flnc  consultation  and  the  first  case,  as  he  counsel,  is  known  to  be  opposed  to  Chat  nf 

la  clearly  exempted  ftom  discovering  the  a  majority  of  the  Engtish  judges,  thoujcli 

•econd  consultation  and  Che  second  caao.  attll  retamed  by  himself.     See   Crisp  ,-. 

I  have,  I  repeat,  yet  to  learn  that  such  a  Platel,  6  Beav.  62 ;  Keece  r.  Trye,  9  Bbiv 

diitinucion  has  any  foundation  in  reason  316,  818,  819;  Peile  v.  SCoddart,  13  Jur 

or  convenience.     The  discovery  and  vin-  878,     [*It  should  be  borne  in  mind  liiat 

dicaljon  and  establisbment  of  truth,  ore  nopr«sumptionoffactcanbemadeagain«t 

nain  purpifses,  certainly,  of  the  existence  the  party,  upon  Che  ground  that  he  de 

of  courts  of  justice;  still,  for  the  obtaining  clines  to  allow  hit  counsel  to  disctoKei 

of  these  objects,  which,  however  valuable  isting  confidences  between  Clieni.    Went- 

■nd  important,  cannot  be  usefiiUy  pnisued  worth  v.  Lloyd,  10  Ho.  Lds.  Cas.  669 ;  a. 

wiUiout  moderation,  cannot  be  either  use-  a.  10  Jur.  k.  s.  961 ;  Bolton  v.  Corporatioo 

fblly  or  creditably  pursued  unfairly,  or  of  Idverpool,  niprii.| 
g^iti^n  bj  uii&iT  means  —  not  every  chao- 
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made  before  litigation,  tliougb  in  contomplation  of,  and  witli 
reference  to  such  litigatioa,  irhich  afterwards  took  place ;  and 
again,  in  respoct  to  communications  vhicli,  thougli  in  fact  made 
after  the  dispute  between  tlie  parties,  which  was  followed  by 
litigation,  were  yet  made  neither  in  contemplation  of,  nor  with 
reference  to,  such  litigation ;  and  f^;ain,  in  regard  to  communica- 
tions of  cases  or  statemeata  of  fact,  made  on  bolialf  of  a  party  by 
or  for  his  solicitor  or  legal  adviser,  on  the  subject-matter  in  ques- 
tion, aft«r  litigation  commenced,  or  in  contemplation  of  litigation 
on  the  same  subject  with  other  persons,  witli  the  view  of  asserting 
tlie  same  right;  but  all  these  distinctions  have  been  overruled, 
and  the  communicatious  held  to  bo  within  the  privilege.'  And 
where  a  cettui  que  trutt  filed  a  bill  gainst  his  trustee,  to  set  aside 
a  purchase  by  the  latter  of  the  trust  property,  made  thirty  years 
back ;  and  tlio  trustee  filed  his  cross-bill,  alleging  that  tlio  cettui 
que  trutt  had  long  known  his  situation  in  respect  to  the  property, 
and  had  acquiesced  in  the  purchase,  and  in  proof  thereof  that  he 
had,  fifteen  years  before,  taken  the  opinion  of  counsel  tliereon,  of 
which  he  prayed  a  discovery  and  production ;  it  was  held  that  the 
opinion,  as  it  was  taken  after  the  dispute  had  arisen  which  was 
the  subject  of  the  original  and  cross-bill,  and  for  the  guidance  of 
one  of  the  parties  in  respect  of  that  very  dispute,  was  privileged 
at  the  time  it  was  token ;  and  as  the  same  dispute  was  still  the 
subject  of  the  litigation,  Uie  communication  still  retained  its 
privilege.'  Bat  where  a  bill  for  the  specific  performance  of  a 
contract  for  the  sale  of  an  estate  was  brought  by  the  ossiguees  of 
a  bankrupt  who  has  sold  it  under  their  commission,  and  a  cross- 
bill was  filed  against  them  for  discovery,  in  aid  of  the  defence, 
it  was  held  that  the  privilege  of  protection  did  not  extend  to  pro- 
fessional and  confidential  communications  between  the  defendants 
and  their  counsel,  respecting  the  property  tmd  before  the  sale,  but 
only  to  such  as  had  passed  after  the  ^e ;  and  that  it  did  not 
extend  to  communications  between  them  in  the  relation  of  prin- 
dpal  and  agent;  nor  to  those  had  by  tlie  defendants  or  their 
counsel  with  the  insolvent,  or  his  creditors,  or  the  provisional 
assignee,  or  on  behalf  of  the  wife  of  the  insolvent." 

1  Ld.   WRlsingham  v.   Ooodricke,  8        '  Woodt  i>.  Wood*.  9  Jor.  61S,  vet  Sb 

Baie,  122,  126 ;   Etighet  r.  Biildul^,  4  J.  Wigrsm,  V.  C. 

Bdm.  IBO;  Teotc.  F»cev,  Id.  193;  Clog-         ■  Eobineon  v.  Flight,  6  Jnr.  886,  p«i 

Mt  V.  FhiUipt,  2  T.  &  C.  B2 ;  Combe  d.  Ld.  Tj.nyiBi<> 


Corp.  of  Lond.  1  T.  &  C.  6S1 ;  Uolmet 
*  OKldder,  I  -  -   ~    -     -- 


;  1  Phil.  Ch.  H.  47S. 
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§  241.  Upon  the  foregoing  principles  it  has  been  held,  tliat  the 
attorney  is  not  hound  to  produce  title  deeds,  or  other  documents, 
Icfl  with  him  hy  his  client  for  professional  advice ;  thougli  he  may 
be  examined  t«  the  fact  of  their  existence,  in  order  to  let  in 
secondary  evidence  of  their  contents,  which  miist  be  from  some 
other  source  than  liimself.^  But  whether  the  object  of  leaving  tho 
documents  with  the  attorney  was  for  professional  advice  or  for 
another  purpose  may  be  determined  by  the  judge.'  If  he  was 
consulted  merely  as  a  amveTfoncer,  to  draw  deeds  of  conveyanco, 
the  communications  made  to  him  in  that  capacity  are  within  tho 
rule  of  protection,*  even  though  he  was  employed  as  the  mutual 
adviser  and  counsel  of  both  parties;  for  it  would  be  most  mis- 
chievous, said  tlie  learned  judges  in  the  Common  Pleas,  if  it 
could  be  doubted,  whether  or  not  an  attorney,  consulted  upon 
a  man's  title  to  an  estate,  were  at  liberty  to  divulge  a  flaw.* 
Neither  does  the  rule  require  any  regular  retainer,  as  counsel,  nor 
any  particular  form  of  application  or  engagement,  nor  the  pay- 
ment of  foes.  It  is  enough  that  he  was  applied  to  for  advice  or 
aid  in  his  professional  character.^  But  this  character  must  Iiave 
been  known  to  the  applicant ;  for  if  a  person  should  be  consulted 
TOnfidentially,  on  tlie  siipposition.  that  ho  was  an  attorney,  when 
in  fact  he  was  uot  one,  he  will  be  compelled  to  disclose  the  matters 
eommonicated.' 

§  242.  This  rule  is  limited  to  cases  where  the  witness,  or  tha 

*  Bnrdr.  Ackennui,  6Eip.  119;  Doe  between  themselTes.    So  II  was  held  in 

V.  Ibtni*,  5  C.  £  P.  692 ;  J&cl(M>n  v.  Bar-  cluuiceir,  in  a  suit  67  (lie  wiTe  igainul 

tu,  14  Johiu.  S91;  Dale  v.  Livingston,  1  the  husbtuii],  for  ejicciflc  pcrTurnmiice  nf 

Wend.  658;   Brandt  v.  Klein,  17  Johng.  sn  agreement  to  dmrge  certain  eaintcf 

SS6:  Jackgon  t>.  McVey,  18  Johns.  S30;  Kith  tier  jointure.     Wiirde  v.  Warde,  l-S 

BeTon  D.  Waters,  1  M.  &  M.  235;  Eicke  Jur.  769. 

V.  Noke«,  Id.  808;  Milli  n.  Odd;,  6  C.  &         *  Cromack  v.  Beathcote,  2  B.  &  B.  4; 

P.  728;   Hanton  v.  Downea,  Id.  381;  1  Doe  b.  Seaton,  2  Ad.  &  El.  171;  Clay  0. 

Ad.  &  El.  31,  s.  c, ;  exfJaJned  in  Hibbert  Williams,  2  Munf.  106,  122 ;  Doe  d.  Wot- 

V.  Knight,  12  Jnr.  162;  Bate  u.  Kinsey,  I  kins,  8  Bing.  n.  c.  421. 
C.  M.  &  R.38;  Doe  D.  Gilbert,  7  M.  &  W.         *  Foster  u.  Hall,  ISKck.  89.    Seeslso 

102;   NUoD  D.  Mayoh,  I  M.  &  Hob.  79.  Bean  v.  Quimby,  6  N.  Hnoip.  94.    An  ap- 

l^rieae.  Waters,  9  M.  &  W.60S;  Coatet  plication  to  an  aitomey  orsotidtor,  (o  ad- 

t).  Birch,  1  G.  1  D.  474 ;  1  Dowl.  P.  C.  ranee  money  on  a  mortgage  of  property 

640;  Doe  r.  lAngdoo,  12  Ad.  &  El.  711,  described  in  a  forged  will,  aliown  to  iiim, 

■  R^.  V.  Jones,  1  Denis.  Cr.  Caa.  166.  the  will.    Beg.  n.  Farley,  1  IJenbon,  197. 

■  Cramack  b,  Heathcote,  2  B.  &  B.  4;  And  see  Reg.  d.  Jones,  Id.  166.  [•Ths 
Parker  e.  Carter,  4  Munf.  278;  see  also  merefectof  having  retained  couneci  is  not 
Wilson  B.  Tronp,  T  Johns.  Ch.  26.  If  he  a  privileged  comniunicntjon.  Forshaw  o. 
WH  employed   as  tbe  coUTeyancer  and  Lewis,  1  Jur.  v.  s.  2GB.] 

mutual  counsel  of  both  parties,  either  of         <  Fonntain    v.    Young,    8    Egji.    113 
tbem  tnay  compel  the  productioQ  of  the    [Bamet  v.  Harris,  7  Cush.  576,  678.] 
daed*  and  papen,  la  a  aubeeanent  suit 


D.gitizecbyG00glc 


276  LAV  OF  ETIDEIfCS,  [PABft  IL 

defendsut  in  a  bill  in  chanceiy  treated  as  such,  and  bo  called  to 
discover,  learned  the  matter  in  question  only  as  counsel,  solicitOT, 
or  attorney,  and  in  no  other  way.  If,  therefore,  he  were  a  pt^tg 
to  ike  transaction,  and  especially  if  be  were  party  to  the  fraud  (as, 
for  example,  if  he  turned  informer,  after  being  engaged  in  a  con- 
spiracy), or,  ill  otlier  words,  if  he  were  acting  for  himself,  Uwugh 
ho  might  also  be  employed  for  another,  he  would  not  be  protected 
from  disclosing ;  for  in  such  a  case  bis  knowledge  would  not  be 
acquired  solely  by  his  being  employed  professionally.^ 

§  243.  The  protection  given  by  the  law  to  such  communicalions 
does  not  cease  with  tlie  termination  of  the  suit,  or  other  litigation 
or  business,  in  which  they  were  made ;  nor  is  it  affected  by  the 
party's  ceasing  to  employ  the  attorney,  and  retaiuit^  another ; 
nor  by  any  other  change  of  relations  between  them ;  nor  1^  the 
death  of  tlie  client.  The  seal  of  the  law,  once  fixed  upon  them, 
remains  for  eeer ;  utUess  removed  by  ihe  party  himself,  ^  whotte 
£avor  it  was  there  placed.^  It  is  not  removed  without  the  client's 
consent,  even  though  the  interests  of  criminal  justice  may  seem  to 
require  the  production  of  the  evidence.' 

§  244.  This  rule  is  further  illustrated  by  reference  to  the  cases, 
in  which  the  attorney  may  be  examined,  and  wliich  are  therefore 

■  Greeoongb  n.  Qaikell,  1  Mj.  t  K.  to  tbe   matter   privileged.      VailLuit    >. 

103,  IM ;  Desboraugh  v.  KawJini,  8  Mt.  Dodemead,  2  Atk.  524 ;  Waldroii  b.  Ward, 

&  Cniig,  Gli),  &21-628 ;  Story  on  Eq.  Pi.  Stj.  449.    If  aetertl  clieoU  coniult  him 

|§  601,  602.    In  Duffln  V.  Smith,  Feoka'i  respecting   their    common  business,   the 

Ctk».  108,  Lord  Kenyan  recognized   this  consenC  of  them  all  ia  necessary  to  enable 

principle,  though  he  applied  it  to  the  case  him  to  testify  ;  eren  in  an  action  in  which 

of  an  attorney  preparing  title  deeds,  treat-  only  one  of  them  is  a  party.    Bank  of 

'tng  hira  as  thereby  becoming  a  party  to  Ulica  v.  Menereau,  8  Barb.  Ch.  K.  628. 

the  transaction;   but  such  are  now  held  Where  the  party's  solicitor  became  truatee 

to  be  professional  communications.     [A  under  a  deed  for  the  beneflt  of  the  clieat'a 

communication  to  an  attorney  will  not  be  creditors,  it  was  held  that  communiuanona 

protected,  unless  it  ^tpears  that,  at  the  subsequent  to  the  deed  were  still  privi- 

time  it  was  mode,  be  was  acting  as  legal  leged.     Pritchard  a,  Foulkes,  1  Cdo|i.  14. 

adviser  upon  the  very  matter  to  wliich  '  Rex  c.  Smith,  Phil,  ft  Am.  on  Evid. 

■      ■  0  referred.    Branden  r.  182 ;  Rex  o.  Dixon,  8  Burr.  1687 ;  Anon. 


Qowing,  7  Kich  (s.  c),  459.    Facts  stated  8  Mass.  870;   Petrie't  case,  tupra.     But 

to  an  attorney, as  reasons  to  show  that  the  see  Regina  d.  Avery,  8  C.  &  P.  696.  in 

cause  in  which  he  is  sought  to  be  retained,  which  it  was  held  tliat,  where  the  aaine 

does  not  conflict  with  the  interests  of  a  attorney  acted  for  the  mortgagee,  in  lend- 

'^Itent  for  whom  he  is  already  employed,  ing  the  money,  and  also  for  the  prisoner, 

are  not  confldential  communications.  Hea-  the  mortgagor,  in  preparing  the  mort|^gia 

ton  H.  Fiodlay,  12  Penn.  Sl  H.  804J  deed,  and  received  from  the  prisoner,  aa 

"  Wilson  D.  Hastall,  4  T,  R.  7G9.  per  part  of  his  title  deeds,  a  forged  will,  it  i*aa 

Bnller.  J. ;  Petrie's  case,  cited  arg.  4  T.  R.  held,  on  a  trial  for  forging  the  will,  that  it 

75fl;   Parker  v.  Yates,   12  Moore,   520;  was  not  a  privileged  communication ;  aivd 

Herle  v,  Moore,  R.  &  M.  390.    And  the  the  attorney  was  held  bound  to  produce  it. 

client  does  notwaive  this  privilege  merely  See  also  Shore  v.   Bedibid,   5   Uaa.    4 

by  calling  the  attorney  as  a  wituess,  ud-  Oraug.  271. 
MM  healMbimselfeiamioet  him  in  chief 
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sometimes  mentioned  as  exaepiiona  to  the  rule.  Those  apparent 
exceptions  are,  where  the  conunuiiication  was  made  before  th» 
attorney  wa»  employed  ae  such,  or  e^fter  his  employmeut  had  ceased;  - 
—  or  where,  though  consulted  by  a  friend,  because  he  was  ou 
attorney,  yet  he  refused  to  act  as  such,  and  was  therefore  only 
applied  to  oa  a  friend;  —  or  where  there  could  not  be  said,  iu  any 
corroctuees  of  speech,  to  Ue  a  communication  at  all ;  as  where, 
for  instance,  a  fact,  something  that  was  done,  became  known  to 
him,  from  his  having  been  brought  to  a  certain  place  by  the  cir- 
cnmstance  of  his  being  tlio  attorney,  but  of  which  fact  any  other 
man,  if  there,  would  have  been  equaili/  conuaatU  (and  oven  this 
has  been  held  privileged  in  some  of  the  caseE) ;  —  or  where  the 
matter  communicated  was  rwt  in  tis  Tiature  private,  and  could  in 
no  sense  be  termed  tlie  subject  of  a  confidential  disclosure;  — 
or  where  the  thing  had  710  reference  to  the  profettional  employment, 
though  disclosed  while  the  relation  of  attorney  and  client  eub- 
nsted ;  —  or  wliere  the  attorney,  having  made  himself  a  mhaeribing 
witneei,  and  thereby  assumed  another  character  for  the  occasion, 
adopted  the  duties  which  it  imposes,  and  became  bound  to  give 
eridence  of  all  that  a  subscribing  witness  con  be  required  to  prove. 
In  all  such  cases,  it  is  plain  tltat  the  attorney  is  not  called  upon  ' 
to  disclose  matters,  which  he  can  be  siud  to  have  learned  by  com- 
munication with  his  client,  or  on  his  clieut's  behalf,  matters 
which  were  so  committed  to  him,  in  his  capacity  of  attorney,  and 
matters  which  in  that  capacity  alone,  he  had  come  to  know.^ 

§  246.  Thus,  the  attorn^  may  he  compdled  to  disclose  the  name 
of  tlie  person  by  whom  he  was  retained,  in  order  to  let  in  the 
confessions  of  the  real  party  iu  interest;'  —  the  character  in 
which  his  cUent  employed  him,  whether  that  of  executor  or  trustee, 
or  on  his  private  account;'  —  the  time  when  an  instrument  was 

^  Per  I«rd  Bron^mm,  in  Greenaagh  been  held,  thit  commonicatioii  between  • 

0.  Oaskell,  I  Hy.  &  K.   104,      See  also  lealalor  and  the  Bolicitor  who  prepamJ  hii 

Deiboroiigh  c.  Kawlini,  B  Mf.  &  Craig,  will,  respecting  the  will  and  the   trusts 

lii\,b^;  Lord  Waliingham  D.  OoDdricke,  thereof,  are  nut  privileged.      RusBell  t>. 

«   Hare,  R.  122;   Story's  Eq.  PI.  SS  BOl,  Jackson,  16  Jur.  1117, 

002 ;  Bolloa  v.  CorpoiatJOQ  of  LiTerpool,  "  Levy  u.  Pope,  1  M.  &  M.  410 ;  Brown 

I  My.  &  K.  SSj  Annesley  v.  E.  of  Angle-  v.  Payson,  S  N.  Hamp,  443;   Chirac  n, 

MS.  17  Howell'B  St  Tr.  1289-1^44 ;  Gil-  Reinicker,  11  Wheat.  280;  Gower  v.  Em- 

Unl  o.  Bates,  6  M.  &  W.  &47 ;   Rez  d.  eiy,  6  Shepl.  79. 

BKwer,  6  C.  ft  P.  363;   Levers  0.  Van  '  Beckwith  i-.  Benner,  8  C.  &  P.  881. 

Biukirk.  4  Barr,  300.    'Commnnicationi  But  see  Chirac  v.  Reinicker,  11  Wlieat. 

between  the  aolicitor  and  one  of  his  clients'  280,  206,  where  it  was  held,  that  couneel 

witnesse*,  aa  to  tha  eTidence  to  be  glTen  could  not  disclose  whether  they  were  era- 

by  the  witneti,  are  Dot  piifUeged.    Mac-  ployed  to  conduct  an  ^ecUnent  for  thei) 

fcaniie  c  Yeo,  2  Cut.  866.    It  baa  alio  client  at  baSard  of  lie  prmun 
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put  intu  his  liauds,  but  uot  iU  condition  and  appearance  at  tliat 
dmQ,  as,  whether  it  were  stamped  or  indorsed,  or  not;^ — the 
fact  of  his  paying  over  to  his  client  moneys  collected  for  him;  — 
tiie  execution  of  a  deed  by  his  client  which  he  attested;' — a 
statement  made  by  him  to  the  adverse  party."  Ho  may  also  bo 
called  to  prove  tlio  identity  of  his  cUeut ;  *  —  the  fact  of  hia  having 
uworn  to  his  answer  ui  chancery,  if  he  wore  then  proseut;'— 
usury  in  a  loan  made  by  him  as  broker,  as  well  as  attorney  to  tlio 
lender;'  —  tlie  fact  that  ho  or  his  client  is  in  possession  of  a 
certain  document  of  his  client's,  for  the  purpose  of  letting  in 
secondary  evidence  of  its  contents;'  —  aud  liia  client's  baud- 
writuig.^  But  iu  all  cases  of  this  sort,  the  privilege  of  secrecy  is 
cai-efuUy  extended  to  all  the  matters  professionally  disclosed,  aud 
which  he  would  not  have  kuown  but  from  his  being  consulted 
professionally  by  his  client. 

§  246.  Where  an  attoruey  is  called  upon  whether  by  Kuhpana 
duces  tecum,  or  otlierwise,  to  produce  deeds  or  papers  belonging  to 
bis  clieut,  who  is  not  a  party  to  the  suit,  tlio  court  will  irwpeet  ih» 
documents,  and  pronounce  upon  their  admissibility,  according  as 
their  production  may  appear  to  be  prejudicial  or  not  to  the  client ; 
in  like  manner,  as  where  a  wituess  objects  to  the  production  of 
hia  own  title-deeds.^  And  the  same  discretion  will  be  exercised 
by  the  courts,  where  tlie  documents  called  for  are  in  the  hands 
of  solicitors  for  the  assignees  of  bankrupts ; "  though  it  was  at  one 

1  Wheatlej  o.  WiUtams,  1  Hees.  &  W.         ■  Dnffin  n.  Snuth,  Fcake'i  Cu.  106. 
630;  BrawD  v.  Payian,  6  N.  Hamp  443.         '  Bevaa  v.  Waten,  1  H.  &  H.  2SS, 

Butifthequeation  wereBboataruurelD  Elcke   v.    Noke>,    Id.  808;   Jackvon   v. 

a  deed  or  will,  he  mlglit  be  examined  to  McVej,  16  Jobtis.  880;  Brandt  v.  Klein. 

the  quegtion,  wtiether  he  had  ever  seen  it  17  Johns.  S8G ;  Doe  v.  Rosa,  7  M.  &  W. 

in  any  other  plisht.    Bull.  N.  P.  ^4.    So,  102 ;  Robaon  u.  Kemp,  5  Esp.  68 ;  CoaM 

HS  to  a  uonfeasinn  of  the  rasure  b;  Ills  v.  Birch,  2  Ad.  &  El.  '262,  h.  s.  ;  Covenej 

client,  if  it  Tere  confbBsed  before  his  re-  v.  Tannahill,  1  Hill,  88 ;  Dwjer  n.  Collim, 

Miner.     Cutts  v.  Pickering,  1  Ventr.  197,  16  Jur.  561);  7  Eicb,  6B9. 
See  also  Baker  v.  Arnold,  1  Caines,  258,         ■  Hurd  b.  Moring,  1  C.  &  P.  BTS;  Jirfut- 

per  Tliompgon  &  LivingaWD,  Js,  ton  n.  DaTerne,  IB  Johni.  184;  4  Hawk. 

^  Doe  V.  Andrem,  Cowp.  645 ;  Robson  F.  C,  b.  2,  ch.  46,  §  89. 
V.  Kemp,  4  Kap.  SS6;   6  Eap.  58,'8.  c;         •  Copeland  e.  Watta.  1  Stark.  R.  96; 

Sanfbnt  r   Remrngtoc,  2  Ves.  189.  Amey  v.  Long,  B  Kaat,  473;  1  Campb.  U 

>  Ripon  r.  Davies.  2  Set.  &  M.  210 ;  B.C.;  Phil.  &  Am.  on  Erid.  18a ;  1  Phil, 

Shoreu.  Bedford.  6  M.&Gr.  271;  Griffith  Erid.  176;  Reynolda  v.  Rawley,  8  Rob. 

I',    navies,    6   B.  &  Ad.   602,   overroling  (Lnula.}   R.  201;    TraTia  e.  Jauuaiy,  Id. 

Gainsfunl  d.  Grammar,  2  Campb.  9,  can-  227. 
tra.  '"  Bateaon  v.  Hartsink,  4  Eap.  4S;  Co- 

*  Cowp.  840;   Beckwith  v.  Benner,  a  hen  v.  Templar,  2  Stark.  K.  260;  Laing 

0.  &  P.  681 ;  Hurd  v.  Moring,  1  C.  &  P.  v.  Bardar,  3  Stark.  R.  38 ;  Hawkini  v. 

SI2 ;  Rex  v.  Watkinnm,  2  Slra.  1122,  and  Boirard,  Ky.  &  M.  64 ;  Corun  v.  Duboia, 

note.  Half  I   Caa.   289;    BaU  b.   Loreland,  10 

t  BuU.  N.  P.  284;  Cowp.  846.  Pidc  9,  U;  Volant  b.  Soyer,  22  I«« 
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tiine  thought  that  their  production  was  a  matter  of  public  duty^.^ 
So,  if  the  documenta  called  for  are  in  the  hands  of  the  agent  or 
tteward  of  a  third  pereon,  or  even  in  the  hands  of  the  owner 
himself,  their  production  will  not  be  required  where,  in  the  judg- 
ment of  the  court,  it  may  injuriously  affect  hia  title.^  This  exten- 
sion of  tlie  rule,  which  will  be  more  fully  treated  hereafter,  is 
founded  on  a  consideration  of  the  great  inconvenience  and  mis- 
chief which  may  result  to  individuals  from  a  compulsory  disclosure 
and  collateral  discussion  of  their  titles,  in  cases  where,  not  being 
themselves  parties,  tlie  whole  merits  cannot  be  tried. 

§  247.  There  is  one  other  situation,  in  which  the  exclusion  of 
evidence  has  been  strongly  contended  for,  on  tlie  ground  of  con- 
fidence and  the  general  good,  namely,  that  of  a  clergyman;  and 
this  chiefly,  if  not  wholly,  in  reference  to  criminal  conduct  and 
proceedings ;  that  the  guilty  conscieuce  may  with  safety  disburden 
itself  by  penitential  confessions,  and  by  spiritual  advice,  instruc- 
tion, and  discipline,  seek  pardon  and  relief  The  law  of  Papal 
Borne  has  adopted  this  principle  in  its  fullest  extent;  not  only 
excepting  such  confessions  from  the  general  rules  of  evidence,  ao 
we  have  already  intimated,'  but  punishing  the  priegt  who  reveals 

J.  C.  P.  88;   le  £Dg.  Law  &    Eq.  R.  iiutmment,   with   a  Tiew   ta   determiiw 

i3S.  whether  Ihe  objection  to  giving  testiiuoD7 

t  Pearton  v.  Fletcher,  6  Esp.  90,  per  in  regard  to  it  be  well  founded.  • 

Lord  Ellenborough.  VHiere  a  witness  declined  siMwering  on 

*  Rex  V.  Hunter,  3  C.  &  P.  G91 ;  Pick-  the  ground  that  "  his  knowledge  inquired 

«r\a%  V.  Noyes,  1  B.  &  C.  262;  Koberts  s.  after  had  been  acquired  by  virtue  of  hii 

Simpson,  2  Stark.  R.  203  ;  Doe  t>.  Thomas,  employ ment  as  Ihe  solicitor  of  the  defend- 

9  B.  &  C.  288 ;  Bull  D.  Loveland,  10  Pick,  ant  in  relation  to  Huch  matters,  and  from 

e,  14.    And  see  Doe  u.  Langdon,  12  Ad.  no  otlier  source,"  the  court  held,  Kindert- 

t  El.  711,  H.  a. ;  IS  Jur.  UG ;  Doe  v.  Hert-  b;,  V.  C,  that  to  be  pdvilcged,  it  muit 

ford,  IS  Jut.  S32.    H.  brought  an  action  be  "a confldential communication  between 

opon  bonds  against  E.,  in  which  the  opin-  him  and  his  client  in  Ihe  chaiacler  of  hia 

ion  of  eminent  oounsel  had  been  taken  by  professional  relatioa  of  solicitor  and  client. 

the  plaintis;  upon  a  case  stated.    Afler-  It  is  not  necessarj  to  show  that  it  waa 

wards  an  action  was  brought  by  C.  against  secret,  but  it  must  pass  in  tliat  relation ; 

E.  upon  other  similar  bonds,  and  the  soli-  and  tt  must  arise  from  communications  by 

citor  of  H.  lent  to  tlie  solicitor  of  C.  Ihe  the  client  to  the  solicitor,  or  solicitor  to  the 

case  and  opinion  of  counsel  taken  in  tiie  client"  Marsh  v.  Keitli,  6  Jur.  h.  s.  1182.] 
former  suit,  to  aid  him  in  the  conduct  of         '  Siami,  §  229,  note.    By  the  Capitu- 

tbe  latter.    And  upon  a  bill  filed  by  E.  lariea  of  the  frentji  kings,  and  some  other 

against  C,  for  the  discovery  and  produc-  continental  codes  of  the  Middle  Ages,  the 

tiou  of  this  document,  it  was  held  to  be  a  clergy  were  not  only  excused,  but  in  some 

privileged  communication.     Euthoven  u.  cases  were  utterly  proiiibited  trom  atteud- 

Cobb,  16  Jur.  1162;  17  Jnr.  81;  15  Eng.  ing  as  witnesses  m  any  cause.     Clerifide 

Iaw  &  Eq.  K.  27T,  2bS.    [*lii  a  late  case,  judicii  sui  cognitioue  non  c<^antur  in  pub. 

Tolanc  r.  Soyer,  IS  C.  B.  231,  it  was  held  Ileum  dicere  testimonium.     Capit.  Beg. 

that  an  attorney  had  no  right  to  produce  Francorum,  lib.  7,  §  118,  (A.  D.  827.)    Ut 

ST  to  answer  any  questions  concerning  the  nulla  ad  testimonia  dicendum,  ecclesiastid 

nature  or  contents  nf  a  deed  or  other  Jocu-  ci^uslihetpulsetur  persona    Id.  JDl,    See 

Bent  intrusted  to  him  professionally  by  Leges  Barbar.  Antiq.  vol.  8,  pp.  813,  816. 

his  dimt;  nor  can  the  judge  look  at  the  Iiege*  I«ngabardic».  in  Ihe  same  collao 
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Ihetn.  It  eTen  lias  gone  farther ;  for  Mtueardut,  after  obBerring 
that,  iu  general,  persous  coming  to  the  knowledge  of  facts,  under 
ail  oath  of  secrecy,  are  compellable  to  disclose  them  as  witnesses, 
proceeds  to  state  the  case  of  confessions  to  a  prieet  as  not  within 
the  operation  of  the  rule,  on  the  ground  that  tlie  confession  id 
made  not  so  much  to  the  priest,  as  to  the  Deity ;  whom  be  repre- 
sents ;  and  that  therefore  the  priest,  when  appearing  as  a  witness 
in  \a»  private  character,  may  lawfully  swear  that  he  knows  nothing 
of  the  subject.  Sbc  tamen  restnnge,  non  poise  procedere  in  lacerdoU 
producto  in  tettem  contra  reum  criminit,  quando  in  cot^fessione  tacror- 
mentali  fuit  aliguid  iibi  dictum^  quia  potett  dicere,  »e  nihil  scire  ex 
to ;  quod  ilhid,  quod  »eit,  acit  ut  Deus,  et  ut  Delta  non  produeitur  m 
testem,  aed  vt  homo,  et  tanquam  homo  ignorcU  ilhid  super  quo  pro- 
dudtur?-  In  Scotland,  where  a  prisoner  in  custody  and  preparing 
for  his  trial,  has  confessed  his  crimes  to  a  clergyman,  in  order  to 
obtain  spiritual  advice  and  comfort,  the  clergyman  is  not  required 
to  give  evidence  of  such  confession.  But  even  in  criminal  cases, 
this  exception  is  not  carried  so  far  as  to  include  communications 
made  confidentially  to  clergymen,  in  the  ordinary  course  of  their 
duty.'  Though  the  law  of  England  encourages  the  penitent  to 
confess  his  sins,  "  for  tlie  unhurthening  of  his  conscience,  and 
to  receive  spiritual  consolation  and  ease  of  mind,"  yet  the  nunister 
to  whom  the  confession  is  made  is  merely  excused  from  presenting 
the  offender  to  the  civil  magistracy,  and  enjoined  not  to  reveal  the 
mattet  confessed,  "  under  pain  of  irregularity,"  *  In  all  other 
respects,  he  is  ieft  to  the  full  operation  of  the  rules  of  the  common 
law,  by  which  he  is  bound  to  testify  in  such  cases,  as  any  other 
person  when  duly  summoned.  In  the  common  law  of  evidence 
there  is  no  distinction  between  clergymen  and  laymen;  but  all 
confessions,  and  other  matters,  not  confided  to  legal  counsel,  must 
he  disclosed,  when  required  for  the  purposes  of  justice.  Neither 
penitential  confessions,  made  to  the  minister,  or  to  members  of 
the-party's  own  church,  nor  secrets  confided  to  a  Boman  Gatholio 

dOD,  vol.  1,  pp.  184.  209,  237.    Bat  from  4,  p.  204;   Ancient  Law*  and  Inst,  of 

the  coiutituti^mB  of  King  Etlielred,  nliiuh  England,  vol.  1,  p.  B47,  %  27. 

piQTide  for   the   punishment   of   priegta         f  HaHard.  1)e  Probat.  vnl.  1,  QuMat 

piilty  of  peigury,  — "SipreBbjter,  a(icui«'  6,  n.  61;  Id.  Concl.  877.    Vid.  et  P.  Fai» 

inreniatur  iu  &1mi  teBtimonio,  vel  in  per-  nac.  Opera,  tit.  8,  Qiue«t  78,  n.  78. 

jurio,"  — it  vould  leem  that  the  English         '  Tait  on  Eviilent-e,  pp.  886,  887;  Alt 

law  of  that  da/  did  not  recognize  any  dis-  ton's  PracUce,  p.  &H6. 

tinction  between  them  and  the  laity,  in         '  Const,  &.  Canon,  1  Jac.  1,  Can.  cxiiL  i 

t^ard  to  the  obligation  to  testify  as  wit-  Gibson's  Codex,  p.  HA 

MMet.    See  Lege*  Barbaror.  Antiq.  roL 
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priesb  in  ttie  course  of  confeasioa,  are  regarded  as  privileged  com- 
mimicatjons.* 

§  248.  Neither  is  ttiis  protecdoa  extended  to  mediccU  person*^ 
in  regard  to  information  vbich  \bsj  bare  acquired  confidentially, 
by  attending  in  their  profesBional  characters ;  nor  to  confidentidl 
JrUnds,^  clerks^  hatikeri^  or  itewarda,^  except  as  to  matters  which 
the  employe*  himself  would  not  be  obliged  to  dlBclose,  such  as 
His  title-deeds  and  private  papers,  in  a  case  in  which  he  is  not 
a  party. 

§  249.  The  case  of  Judges  and  arbitrators  may  be  meadoned, 
aa  tlie  lecond  class  of  privileged  communications.  In  regard  to 
judges  of  courts  of  record,  it  is  considered  dangeroiis  to  allow 
them  to  be  called  upon  to  state  what  occurred  before  them  in 
court ;  and  on  this  ground,  the  grand  jury  were  advised  not  to 
examine  the  chairman  of  the  Quarter  Sessions,  as  to  what  a  person 
testified   in  a  trial  in  that  couri;.''     The  case  of  arbitrators  is 

WIImd  e.  Rastall,  4  T.  R.  758 ;  Bat-  Hex  v.  Glbboni,  1  C.  &  F.  97 ;  Bro«d  v. 
far  t>.  Moore.  McNslly 'i  End.  2&ft-2Gfi ;  Fitt,  S  C.  &  P.  618,  per  Bett,  C.  J.  Bt 
Anoa.  2  Skin.  104,  per  Holt,  C.  J. ;  Dn  the  Reriied  Statutes  of  Kew  York  (tcO. 
BBiie  V.  Liveit«,  Feoke'a  Cm.  77 ;  Com-  2,  p.  406,  i  7S),  "  No  person,  duly  author. 
noDwealtb  v.  Dnika,  16  Hius.  161.  The  ized  to  practiie  phyiic  or  surgery,  shall 
coDtnu;  WM  held  b;  De  Witt  Clisiton,  be  allowed  to  disdose  *ny  informatioD 
Blaror,  in  th«  jDourt  of  Oenend  Sewion*  which  be  ra»j  hare  acquired  in  Attending 
in  New  York,  June,  1318,  in  The  People  any  patient  in  a  profeuiooal  character, 
p.  Phillips,  I  Southwest.  I^w  Joum.  p.  and  which  iofbrnution  wa«  necessaty  to 
90.  By  a  subsequent  statole  of  ^nr  York  enable  him  to  prescribe  for  luch  patient 
(2  ReT.  St.  406,  S  72),  "Ko  minister  of  ai  a  {^slcian,  or  to  do  any  act  ibr  him  a* 
the  gospel,  or  priest  of  any  denominaticai  a  surgeon."  But  though  the  statute  ia 
wha^oever,  studl  be  allowed  to  disclose  thus  express,  yet  it  seems  tlie  party  him- 
■aj  eoo&sfioiii  made  to  him  in  bis  pro  aelf  may  waive  the  ptivilege ;  in  which 
fearioiMl  character,  in  the  course  of  disci-  case  the  &cts  may  be  dkolosed.  Johnson 
pliue  eiQaiDed  l^  the  rules  or  practice  of  «.  Johnson,  14  Wend.  B37.  A  consulta. 
snoh  deoomination."  This  is  held  to  ap-  tion,  ai  to  the  means  of  procuring  abortion 
ply  to  those  confessioos  otJj/  which  are  in  another,  is  not  priTiteged  bythis  stal- 
made  to  the  mioistm  or  priest  pmfiuioii-  nte.  Uewett  n.  Prime,  21  Wend.  79. 
tjLf,  and  in  the  course  otoadpline  mjoimd  Statutes  to  the  same  elTect  hare  been  en. 
by  (he  Church.  The  People  v.GNUes,  13  acted  in  Miaouri  (Rev.  Stat.  1845,  ch. 
Wend.  Sll,  A  timilar  statale  exisU  In  180,  S  20) ;  and  in  Wwimiin  VSkt.  Stat. 
MiuQwn  (ReT.  But  1846,  ch.  186,  S  19 ;  1M9.  ch.  98,  {  76} ;  and  in  Michigan  (Hbt. 
and  in  Wiiamiin,  Rev.  Stat.  1849,  cb.  98,  Stat  1846,  ch.  102,  S  86).  Bo  in  /ami,-  in 
)  76;  and  in  Michigan,  Rev.  Stat.  184Q,  which  state  the  priFltege  extends  to  pub> 
ch.  102.  S  86 ;  and  in  loim.  Code  of  1861,  lie  officers,  in  cases  where  the  public  in- 
art.  2893).  Bee  also  Broad  v.  Pitt,  8  C.  terest  would  KoBkr  by  the  tusclosure. 
i.  P.  618 ;  in  which  case.  Best,  C,  J.,  Code  of  1851.  art«.  2BU8,  2896. 
■aid,  tiiat  he  fbr  one,  would  neier  compel  •  4  T.  H.  TSS.per  Ld.  Kenyon ;  Hoff- 
>  dergynun  to  disclose  commonioktions  man  r.  Smith,  1  Calnes,  157,  169. 
nude  to  him  by  a  prisoner ;  but  that,  if  *  Lee  v.  Birrell,  8  Campb.  887 ;  Webb 
be  chose  to  disclose  them,  he  would  re-  t>.  Smith,  1  C.  &  P.  887. 
oeire  them  in  eTJdence.  Joy  on  Confse-  *  Loyd  v.  Freshfleld,  2  C.  ft  P.  826. 
•ions,  tc,  pp.  4U-58 ;  Besf  s  Principles  of  *  Vaitlant  c.  l>udemead.  3  Atk.  624 ; 
Eridence,  g  417-419.  4  T.R.768,perBnller.  J.;  E.of  Falmouth 

^  llucliessof  Kingiton'scase,llHargr.  v.  Mos«,  11  Price,  456. 
St.  Tr    248;   20  HoweU'a   St  It.  648;         <  R^qpna  v.  Qamrd,  8  C.  &  P.  596,  pH 
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goveined  by  the  same  general  policy;  and  neither  the  courts  of 
law  nor  of  equity  will  disturb  decisions  deliberately  made  by 
arbitrators,  by  requiring  them  to  disclose  the  grounds  of  their 
award,  unless  under  very  cogent  circumstances,  such  as  upon  an 
allegation  of  fraud ;  for,  Interest  reipvilioa  vt  sitfinia  liftunt.* 

§  250.  We  now  proceed  to  the  third  cla»s  of  cases,  in  which 
evidence  is  excluded  from  motives  of  public  policy,  namely,  secrete 
of  state,  or  things,  the  disclosure  of  which  would  be  prejudicial  to 
the  public  interest.  These  matters  are  either  those  which  concern 
the  administration  of  penal  justice,  or  those  which  concern  the 
administration  of  government ;  but  the  principle  of  public  safety 
is  in  both  cases  the  same,  and  the  rule  of  exclusion  is  applied  no 
further  than  the  attainment  of  that  object  requires.  Thus,  in 
criminal  tnals,  the  names  of  persons  employed  in  llie  discovery 
of  Uie  crime  are  not  permitted  to  be  disclosed,  any  farther  than  is 
essential  to  a  fair  trial  of  the  question  of  the  prisoner's  innocence 
or  guilt."  "  It  is  perfectly  right,"  said  Lord  Cliief  Justice  Eyre,' 
**  tliat  all  opportunities  should  be  given  to  discuss  the  truth  of  the 
evidence  given  against  a  prisoner ;  but  there  is  a  rule  which  haa 
universally  obtained,  on  account  of  its  importance  to  f^e  public 
for  the  detection  of  crimes,  that  those  persons  who  are  the  channel 
by  means  of  •  which  that  detection  is  made  should  not  be  unneces- 
sarily disclosed."  Acoordii^ly,  where  a  witness,  possessed  of 
such  knowledge,  testified  that  he  related  it  to  a  friend,  not  in 
office,  who  advised  him  to  communicate  it  to  another  quarter; 
a  majority  of  the  learned  judges  held  that  the  witness  was  not  to 
be  asked  tlie  name  of  that  friend ;  and  they  all  were  of  opinion 
that  all  those  questions  wliich  tend  to  the  discovery  of  the  chann^ 
by  which  the  disclosure  was  mode  to  the  officers  of  justice,  were, 
upon  tlio  general  principle  of  the  convenience  of  pubUc  justice, 
to  be  suppressed ;  that  aU  persons  in  that  situation  were  protected 
from  the  discovery ;  and  that,  if  it  was  objected  to,  it  was  no  more 
competent  for  the  defendant  to  ask  the  witness  who  the  person 

Pattewn,  J. ;  {People  v.  Miller,  2  Pejlcer,    th&t,  in  a  public  proMcation,  no  qneatloi) 

C.  K.  I'J7.|  can  b«  put  which  tendi  to  reveal  who  wnt 
*  Story,  Eq.  PI,  468,  note  (1) ;  Anon,    the  secret  informer  of  the  gorenuuGnt; 

8  Atk.  Ii44;   '1  Story,  Eq.  Jump.  680;  even  though  the  question  be  addremed  to 

Johnson  d.  Durant,  4  C.  &  P.  Z'i'i ;   Ellis  a  witueii  in  order  to  ascertain  whether  be 

D.  Saltan,  lb.  n.  (<i) ;  Hsbershon  c.  Troby,  was  not  himself  the  in£^er.  Att-Qeu. 
BEsp.  se.  {See'JGreenl.  ETid.  (Tthedit.)  v.  Briant,  16  I«w  Joum.  h.  a.  Eich.  2S6: 
S  TU,  and  notes.|  5  Law  Mag.  308,  n.  a. 

s  Hex  V.  Hardy.  2i  HoweU's  St,  Tr.  '  In  Be«  ».  Hariy,  24  Hawdl'a  St.  Tr 
768.    The  rule  has  been  receuUr  settled,    808. 
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was  tliat  advised  him  to  make  a  disclosure,  than  to  ask  who  the 
pereon  was  to  whom  he  made  the  disclostire  in  consequence  of 
that  advice,  or  to  ask  an;  other  question  respecting  the  channel 
of  conmiunication,  or  all  that  was  done  imder  it.^  Houce  it 
appears  that  a  witness,  who  has  been  employed  to  collect  iuformar 
tiou  for  the  use  of  government,  or  for  the  purposes  of  tlie  police, 
will  not  be  permitted  to  disclose  the  name  of  his  employer,  or  the 
nature  of  the  connection  between  them,  or  the  name  of  ajiy  person 
who  was  the  channel  of  communication  with  the  government  or 
its  officers,  nor  wheUier  the  information  has  actually  reached  the 
government.  But  he  may  be  asked  whether  the  person  to  whom 
the  information  was  communicated  was  a  magistrate  or  not.^ 

§  2dl.  On  alike  principle  of  pubhc  pohcy,  the  official  tranaao 
dons  between  the  heads  of  the  de^artmenU  uf  state  and  their  euior- 
dmaU  officers  are  in  general  treated  as  privileged  communications. 
Thus,  communications  between  a  provincial  governor  and  his 
attorney-^neral,  on  the  state  of  the  colony,  or  the  conduct  of  its 
officers; 'or  between  such  governor  and  a  military  officer  under 
his  authority;*  the  report  of  a  military  commission  of  inquiry, 
made  to  the  commander-in-chief;'  and  tiio  correspondence  between 
an  agent  of  the  government  and  a  Secretary  of  State,^  aro  con- 
fidential and  privileged  matters,  which  the  interests*  of  the  stata 
will  not  permit  to  be  disclosed.  The  President  of  the  United 
States,  and  the  governors  of  the  several  states,  are  not  bound  to 
produce  papers  or  disclose  information  communicated  to  them, 
when,  in  their  own  judgment  the  disclosure  would,  on  public  con- 
siderations, be  inexpedient.^  And  where  the  law  is  restrained  by 
pubhc  pohcy  trom  enforcing  the  production  of  papers,  the  like 
necessity  r^trfuns  it  from  doing  what  would  be  tiie  same  thing 
in  effect,  namely,  receiving  secondary  evidence  of  their  contents.' 

1  Bex  e.  HardT,  24  Howell'i  St  Tr.  boronKh,  cited  bv  the  Attome^-General; 

806-816,  per  U.  C.  J.  £vn ;  Id.  816-6SO.  Muburv  ti.  Madiioo,  1  Cnnch,  144. 

*  1  Phil.  Erid.  180,  181 1  Rez  v.  Wat-  i  1  Borr'B  Trial,  pp.  1»6,  18T,per  Mai- 
■on,  2  SUrk.  R.  ISe ;  S2  IIowsU'i  St  Tr.  ihaU,  C.  J. ;  Graf  <>■  Pentland,  2  S.  &  B. 
101 ;   United  SUtea  v.  Momi,  4  Wufa.  28. 

72B;  Home  s.  Ld.  S.  C  Bentinck,  2  B.  &         ■  Gnj  v.  Fentlaod,  2  Serg.  &  IC.2S, 

B.  180,  162,  pel  Dallsi^  C.  J.  81,  32,  per  TUghman,  C.  J.,  cited  and  ap- 

*  Wjolt  I.  Gore,  Half*  N.  P.  Cai.  prored  id  Voter  r.  Sanno,  6  Watti,  IM, 
SOU.  per  GibtOD,  C.  J.     In  Lew  n.  Suon,  fi 

*  Cooke  «,  Maxwell,  2  Stark.  R.  ISS.  Ear.  &  J.  488,  it  lam  to  Iibtb  been  held, 

*  Home  c.  Ld.  F.  C.  Beuliock  2  B.  &  tliaC  a  lenator  of  tlie  United  SMIea  mar 
B.  180.  be  examined,  ai  to  what  tretispired  in  a 

*  AoderKin  v.  Hamilton,  2  B.  &  B.  160,  wcret  eiecutiTe  eeaaion,  if  the  Senate  liaa 
note ;  2  Stark.  B.  186,  per  Loid  Ellen-  rei^ued,  on  the  part?'*  application,  to  r» 
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But  commuuicatioQB,  though  made  to  official  persona,  are  not 
privileged  where  they  are  not  made  in  the  dischaj^  of  aiij  publio 
dutj ;  such,  for  example,  ae  a  letter  hy  a  priTate  iodividual  to 
the  chief  secretary  of  the  postmaster-^neral,  complainmg  of  the 
conduct  of  the  guard  of  the  mail  towardB  a  passenger.^ 

§  252.  For  the  same  reason  of  public  policy,  in  the  furtherance 
oi iaatioe,  ihe  proceedings  of  ffrand^vroTt  are  regarded  as  privileged 
communications.  It  is  the  poUcj  of  the  law,  that  the  prelimiuaiy 
inquiry,  as  to  the  guilt  or  innocouce  of  a  party  accused,  should 
be  secretly  conducted ;  aud  in  furtherance  of  this  object  every 
grand-juror  is  svom  to  secrecy.'  One  reason  may  bo,  to  prevent 
the  escape  of  the  party,  should  he  knoir  that  proceedings  were  in 
train  against  him ;  anotlier  may  be,  to  secure  freedom  of  delibera- 
tion and  opinion  amoug  t^e  grand-jurors,  which  would  be  impaired 
if  the  part  taken  by  each  might  be  made  known  to  the  accused. 
A  third  reason  may  be,  to  prevent  the  testimony  produced  before 
them  trom  being  contradicted  at  the  trial  of  the  indictment,  by 
subornation  of  perjury  on  the  part  of  the  accused.  The  rule 
includes  not  only  the  grand-jurors  themselves,  but  their  clerk,' 
if  they  have  oue,  and  the  prosecuting  officer,  if  he  is  present  at 
their  deliberations;*  all  these  being  equally  concerned  in  the 
administration  of  the  same  portion  of  penal  law.  They  are  not 
permitted  to  disclose  who  agreed  to  find  the  bill  of  indictment, 
or  who  did  not  agree;  nor  to  detail  the  evidence  on  which  the 

more  the  lignDution   of  wecnay.     Std  fcrce  the  diadomre  of  inch  mcnI*  iritb. 

quart,  for  if  lo,  the  ot^ect  of  the  rule,  in  out  Ter7  conoliuiTe  evidence  that  it  nw 

the  preaerrfttioii   of  itaW   Becreti,  may  tw  done  withoQt  pr^ndice  to  the  pnhlio 

generally  be  deftattod.    And  see  FlunkeR  Mrrice.l 

V.  Cobbett,  29  HoweU's  St.  Tr.  71,  72;  6  *  Blake  d.  Bifbrd,  1  M.  ft  Bob.  198. 
Elqi.  186,  a.  o.,  where  Lord  EUenborou^h  *  ["  The  exteat  of  the  UmitaCioD  upoa 
held,  that  though  ooe  member  of  pariia-  the  teatimfmy  of  gtand-joron  is  best  de- 
ment may  be  asked  aa  to  the  fact  tiiat  fined  by  the  tenna  of  their  oath  of  office, 
another  member  took  part  In  a  debate,  yet  by  which  'the  commonineaitJi'M  comiael, 
be  was  no[  bound  to  relate  any  thing  which  their  /dtoa^  and  lAaV  own,  they  are  to 
had  been  delivered  by  such  a  speaker  as  a  keep  aecret.' "  By  Bigelow,  J.  CcaamoB- 
mamber  of  parliament  But'  it  is  to  be  wealth  v.  UlU,  11  Co^  1ST,  140.] 
observed,  that  this  was  placed  by  Lord  ■  12  Tin.  Abr.  88,  tit  Bvid.  B.  a,  pL  5 ; 
Ellenborough  on  the  grooud  of  personal  Trials  per  Pais,  815. 
privilege  in  the  member;  whereas  the  *  Commonwealth  v.  IHden,  dted  In 
tranaactionj  of  a  session,  after  suangert  2  Stark.  Evid.  2S2,  note  (11,  by  Hetcalf; 
are  excluded,  are  placed  under  an  iqjunc-  McLellan  c.  Uichardson,  I  Shepl.  82.  But 
tiOD  of  secrecy,  for  reasons  of  state,  on  the  trial  of  an  indictment  fbr  peijutT; 
[  "la  a  somewhat  recent  case,  Beataoo  v.  committed  in  giving  evidence  before  tbe 
Skene,  6  U.  &  N.  888,  it  is  said  tbe  head  grand-jury,  it  has  been  held,  that  anothor 
of  the  department  will  judge  of  the  pro-  person,  who  was  present  aa  a  witness  in 

K'ety  of  withholding  stale  secrets  in  the  the  same  matter,  at  the  same  time,  is  com- 

>t  instance ;  and  unleM  such  officer  refen  pelant  to  testify  to  what  the  pHsoner  said 

the  qtiestion  to  the  court,  it  wilk  not  en-  Wore  the  grand-jury ;  and  that  a  pnljfn 
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lOGUsatioQ  was  founded.'  But  they  may  be  compelled  to  state 
whether  a  particular  perBon  testified  aa  a  witness  before  the  grand- 
jury  ;  i  though  it  seems  tliey  cannot  be  asked,  if  bis  teetimoiiy 
there  agreed  witli  what  he  testified  upon  the  trial  of  the  indictment.^ 
Grand-jurors  may  also  be  asked,  whether  twelve  of  their  number 
actually  concurred  in  the  finding  of  a  bill,  the  certificate  of  tlie 
foreman  not  being  conclusive  evidence  of  that  fact.* 

§  252a.  On  similar  grounds  of  public  policy,  and  for  the  pro- 
tection of  parties  against  fraud,  the  law  excludes  the  testimony 
of  traverte  Jurori,  when  ofiered  to'  prove  mitbehavior  in  the  jury  in 
regard  to  the  verdict.  Formerly,  indeed,  the  affidavits  of  jurors 
have  been  admitted,  in  support  of  motions  to  set  aside  verdicts 
by  reason  of  misconduct ;  but  that  practice  was  broken  in  upon  by 
Lord  Uansfield,  and  the  settled  course  now  is  to  reject  them, 
because  of  the  mischiefs  which  may  result  if  the  verdict  is  thus 
[daced  in  the  power  of  a  single  juryman.' 

§  253.  There  is  a  fourOi  species  of  evidence  which  is  excluded, 
namely,  that  which  is  indecent,  or  offensive  to  public  morals,  or 
mjuTvnu  to  the  fedvngi  nr  mteretta  of  third  pertona,  the  parties 
themselves  liaving  no  ii.ierest  in  the  matter,  except  what  they 
have  impertinently  and  voluntarily  created.  The  mere  indecency 
of  disclosures  does  not,  in  general,  suffice  to  exclude  them,  where 

officer  in  waiting  wu  competent  for  t\\e  168111110117,  either  befbre  tliem  or  at  the 
iune  purpoae ;  neither  of  tliese  being  trial,  the  reusoni  mendoned  in  tin  text 
■worn  to  secrecy.  Regina  v.  Hughes,  1  for  excluding  tbe  testimnnf  of  grand- 
Car,  t  Kir.  619.  juron,  do  not  prevent  Ihcm  [hun  being 
'  Sykei  p.  Dnnbw,  2  Selw.  N.  F.  SiL,  called  ai  witne>«ea  after  the  flnC  indict- 

K)&9h   Huidekoper  v.  Cotton,  S  Watta,  menC  hat  been  tried,  in  order  to  eaCabliah 

;  IdcLellan  d.  Kichardson,  1  Shepi,  82;  the  ruilt  of  the  peijured  party.     See  4 

Low'i    caw,    4    Greenl.    4S9,  446,  46S;  Bl.   Comni.   126,  n.   6,  hj  Climliiui;   1 

Ban't  Trial  (Anon.l,  Evidence  for  Dett.  Ciiittv'a  Crim.  Uw,  p.  1817].    Sir  J.  Fen- 

p.  2,  wick'a  caie,  IS  HoweU'a  St.  Tr  610,  ail ; 

»  Syles  B.  Diuib«r,  2  Selw.  N,  P.  815,  6  St.  Tr.  72;  Wliarton'g  Am.  Crim.  Law, 

110691 ;  Huidekoper  a.   Cotton,  3  Watta,  p.  180.    B7  tlie  Revised  Statutes  of  Ntv> 

la ;    Fieeman  d.  Arkell,  1  C.  £  P.  186,  York,  vol.  2,  p.  TM,  g  81,  the  question  may 

137,  n.  (c.) ;    [Commonwealth  t>.  Hill,  11  be  asked,  even  in  civil  cases. 
Ciub.  187,  140.]  '  4  Hawk.  P.  C,  b.  2,  ch.  26,  {  16; 

■  12Vin.  Abr.  20,  tit.  Evidence,  H.;  McLellan  v.  Richardson,  1  Shepl.  82; 
Imlar  p.  Rogers,  2  Haist.  847.  The  rule  Low's  case,  4  Gr«enl.  489;  Commoit- 
in  this  text  is  iqiplicable  onlv  to  civil  ac-  wealth  u.  Smith,  9  Mass.  107. 
lions.  In  the  case  last  cited,  which  was  '  Vaise  r.  Delaval,  1  T.  R.  11;  Jack- 
trespass,  (he  question  arose  on  a  motion  son  v.  Williamson,  2  T.  R.  281 ;  Owen  d. 
Gm-  a  new  trial,  for  the  rejection  of  the  Warburton,  1  New  B.  820;  Little  t>.  Lai^ 
naiid-jniin-,  who  was  oSbred  in  order  to  nbee.  2  Greenl.  87,  41,  note,  where  tbe 
diacredit  a  witness;  and  the  court  l«ing  cases  are  collected.  The  Slate  v.  Fre«- 
•qoaU;  divided,  the  motion  did  not  pre-  man,  6  Conn,  S4S;  Heade  v.  Smith,  16 
vail.  Rtibably  snch  also  was  the  nature  Conn.  846;  Straker  r.  Orahnm,  4  M.  ft 
of  the  case  in  Clayt.  S4,  pi.  140,  cited  by  W.  721 ;  [Boston,  &c.,  R.  R.  Corp.  e.  Dana, 
Tbter.  Btit  where  a  witness  befbre  the  1  Gray,  BS,  106 ;  Fotsom  v.  Uaucbeater 
gnDd-Jnrj  hu  oocamltied  peijury  in  his  11  Cusli.  SSI,  SST.) 
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the  evidcnco  is  necessary  for  the  purposes  of  civil  or  criminal 
justice ;  OS,  in  an  indictment  for  a  rape ;  or  io  a  question  upon 
tlie  sex  of  one,  claiming  an  estate  entailed,  as  heir  male  or  female ; 
or  upon  tlio  legitimacy  of  one  claiming  as  lawful  lielr ;  or  in  an 
action  by  the  Imsband  for  criminal  conversation  with  the  wife. 
In  tliesc  and  similar  cases  tlie  evidence  is  necessary,  either  for 
the  ])roof  and  punishment  of  crime,  or  for  the  vindication  of 
rights  existing  before,  or  independent  of,  tlie  fact  sought  to  be 
disclosed.  But  where  the  parties  have  voluntarily  and  imperti- 
nently interested  themselves  in  a  question,  fending  to  violate  the 
peace  of  society,  by  exhibiting  an  innocent  third  person  to  the 
world  ill  a  ridiculous  or  contemptible  light,  or  to  disturb  his  own 
peace  and  comfort,  or  to  offend  public  decency  by  the  disclosures 
which  its  decision  may  require,  the  evidence  will  not  be  received. 
Of  this  sort  are  wagers  or  contracts  respecting  the  sex  of  a  third 
person,^  or  upon  tlie  question  whether  an  unmarried  woman  has 
had  a  cbild.^  In  this  place  may  also  bo  mentioned  tlie  deelara- 
■  tions  of  the  husband  or  wife,  that  tliey  have  had  no  connection, 
thougli  living  together,  and  that  therefore  the  offspring  is  spurious ; 
whicli  on  tlie  same  general  ground  of  decency,  morality,  and 
policy,  are  uniformly  excluded.' 

§  254.  Communicatiom  between  hatband  and  wife  belong  also 
to  the  class  of  privileged  communicationB,  and  are  therefore  pro- 
tected, independently  of  the  ground  of  interest  and  identity, 
whioli  precludes  the  parties  from  testifying  for  or  against  each 
other.  Tlie  happiness  of  the  mairied  state  requires  that  there 
should  be  tlie  most  unlimited  confidence  between  husband  and 
wife ;  and  this  confidence  the  law  secures,  by  providing  that  it 
shall  be  kept  for  ever  inviolable ;  that  nothing  shall  be  extracted 
from  the  bosom  of  tlie  wife,  which  was  confided  there  by  the 
husband.  Therefore,  after  the  parties  are  separated,  whether  it 
be  by  divorce  or  by  the  death  of  the  husband,  the  wife  is  still 
precluded  from  disclosing  any  conversations  with  him ;  though 
she  may  be  admitted  to  testify  to  facts  which  came  to  her  knowl- 

1  Da  Cotta  o.  Joom,  Cowp.  729.  *  Goodright  e.  Mo«b,  Cowp.  604.  uid, 

'  Ditshbura  v.  Goldsmith,  4  Campl).  per  X«rd  Mansfield,  to  have  beeniolemnlj 

152.    If  the  subject  of  the  action  Is  frivo-  decided  at  the  Delegstes.     Cope  d.  Copa^ 

louB,  or  tlie  ^aeetion  impertinent,  and  this  1  M.  &  Itob.  2S9,  per  Alderaon,  J. ;  "Rex 

ii  apparent  on  the  record,  the  court  will  v.  Book,  1   Wils.  840;    Rex  i>.  LuK,  8 

t  proceed  at  all  in  the  trial.    Brown  o.  Eaat,  193,  202,  208;  Rex  d.  Kea,  11  Eut, 

"'  "    "'    '"     ""  '■     n.  GeiH,  2  183;  Commonwealth  v.  Shepherd,  6  Binn. 
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edgo  hj  meaoB  equally  accesHible  to  anj  person  not  standing  in 
that  relation.^  Their  general  incompetency  to  testily  for  or  against 
each  other  will  be  considered  hereafter,  in  its  more  appropriate 
place. 

§  254(1.  It  may  be  mentioned  in  this  place,  that  though  papers 
and  other  subjects  of  evidence  may  have  been  illegally  taken  &om 
the  possession  of  the  party  against  whom  they  are  offered,  or 
otherwise  unlawfully  obtained,  this  is  no  valid  olgection  to  their 
admissibihty,  if  they  are  pertinent  to  the  issue.  Ttte  court  will 
not  take  notice  how  they  were  obtained,  whether  lawfully  or  un- 
lawfully, nor  will  it  form  an  issue,  to  determine  tliat  questiou.^ 

>  Honnie  v.  Twlitleton,  Peake'i  Evid.  Leigh'i  B.  142,  144.     See  Airther,  infia, 

App.  Izixii.  u  explained  bj  Lord  Ellen-  {888-846;  [Smith  v.  Potter,  1  WilliamB, 

teioQ^h  in  Areun  v.  Lord  Kinnaird,  6  804;  Goltra  v.  Wolcott,  14  lU.  89;  Slein 

East,  182   198 ;  Doker  o,  Hwler,  By.  &  o.  Weidmwi,  20  Mis.  17.    In  an  scUon  on 

M.  198 ;  Stein  r.  Bowman,  IS  Feten,  R.  the  cose  brought  hj  a  huiband  for  crimi- 

20e,  228;   Coffin  v.  Jones,  18  Pick.  441,  nal  conrenatian  with  his  wife,  the  latter, 

445 1  Edgell  v.  Bennett,  T  Te*a.  R.  686 ;  aAer  a  diTorce  from  the  bonds  of  matri- 

Williami  u.  Baldwiii,   Jd.  603,  606,  per  mony  obtained  anheequent  to  tlie  time  of 

Bt^ce,  J.    In  Bereridge  v.  Hinter,  1  C.  the  alleged  criminal  intercoarae,  ii  a  com- 

k  P.  864,  where  the  iridow  waa  permitted  petent  witneai  for  the  plaintiff'  to  prove 

hj  Abbott,  C.  J.,  to  testify  to  certain  ad-  the  charge  In  the  declaration.     Dicker- 

miiaoiis  of  her  deceased  huBbaDd,reUtlTe  nan  v.  Graves,  6  Cush.  808;  Ratcliff  c 

to  the  monej  in  question,  this  point  wai  Wales,  1  Hill,  63.1 


at  considered,  the  objeciion  being  placed  ^  Commonwealth  t>.  Dana,  2  Met.  8' 
hoDy  on  the  ground  of  her  interest  in  887 ;  Legaett  v.  Tollervey,  "  "  ■  "' 
the  estate.     See  also  2  Kent,  Comm.  180-    Jordan  u.  Lewis,  Id.  806,  a 
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CHAPTER    XIV. 

OF  THE  NUMBER  OP  WITNESSBS,   AND  THE  KATITSB  AND   QUANTITK    OP 
PBOOP  EEQDIKED  Df  PAHTICnLAB  CASES. 


I'JSCiCi.  Two  witDGBBea  required  to  iame  overt  net  of  treuon,  or  to  distinct  acti  of 

266.  Proof  restricted  to  overt  acts  laid  in  indictment. 

267.  In  trials  for  perjury  more  is  required  than  the  eridence  of  one  witneu. 
2GTa.  And  the  mle  applies  to  each  teparate  specification. 

258.  It  is  not  indispensable  that  anj  wituesa  sirear  to  the  &U^.    Othar  proof 

maj  be  suffldent. 
26e.  Mere  contiBdictlon  In  priMner*)  statements  not  safflcient 
S60.  An  answer  in  chancei?  requiiet  moi«  tliau  the  testimonj  of  one  «ltn«Bi  t* 

orercome  It 
S60a.  General  usage  sbould  be  prored  by  more  (han  one  witnesi. 

261.  Written  documents  required  to  effict  transmission  of  title  in  certain  casM. 

262.  Statute  of  frands  reqoires  written  evidence  in  some  cases. 
2SS.  This  embraces  all  sales  of  land  or  of  any  interest  therein. 
204.  As^gnments  or  sorrenders  must  also  be  in  writing,  Ac 
see.  Destruction  of  deed  will  not  revest  the  title. 

sea.  All  trusts  except  resulting  tmsts  most  be  evidenced  by  williiiK. 
2B7.  Tliis  statute  embraces  sundry  other  contracts. 

268.  Form  of  contract  or  mode  of  signature  not  important 

269.  Power  of  agent  need  not  be  in  writing.    Auctioneer,  agent  of  both  partiea. 

270.  I^nd  embraces  all  interests  and  rights  pertaining  thereto. 

271.  Sole  of  things  attached  to  land,  without  any  nse  of  land,  not  an  Interest  in 

the  land. 

272.  Devises  of  land  required  by  the  alatuta  to  be  in  writing,  and  witnewed  1^ 

tlircfi  witnesses. 
278.  What  amounts  to  valid  revocation  of  wHl. 
274.  Indentures  of  apprenticeship  required  to  be  In  wrllteg.] 

§  255.  Under  this  head  it  is  not  proposed  to  go  into  an  extended 
consideration  of  the  statutes  of  treaaon,  or  of  frauds,  but  onljr  to 
mention  briefly  some  instances  in  wliich  thoee  statutes,  and  somo 
other  rules  of  law,  have  regulated  particular  cases,  taking  them 
out  of  the  operation  of  the  general  principles,  hy  winch  Uiey  would 
otherwise  be  governed.  Thus,  in  regard  to  trea»mt  though  by 
the  common  law  the  crime  was  sufficiently  proved  by  one  credible 
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■witness,*  yet,  considermg  the  great  -weight  of  the  oath  or  duty  of 
alle^ance,  agunst  the  probability  of  tiie  &ct  of  treafion,^  it  has 
been  deemed  expedient  to  provide,*  that  no  person  shall  be  in- 
dieted  or  ooQTicted  of  high  treason,  but  upon  ^e  oaths  and  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  to  separate  overt 
acts  of  the  same  treason,  unless  upon  his  volontary  confession  in 
open  court.  We  have  already  seen  that  a  voluntary  confession 
out  of  court,  if  proved  by  two  witnesBea,  is  sufficient  to  warrant  a 
conviction ;  and  that  in  England  the  crime  is  well  proved  if  there 
be  one  witness  to  one  overt  act,  and  another  witness  to  another 
overt  act,  of  the  same  species  of  treason.*  It  is  also  settled  that, 
when  the  prisoner's  confession  is  offered,  as  corroborative  of  the 
testimony  of  such  witnesses,  it  is  admissible,  though  it  be  proved 
by  only  one  witness ;  the  law  not  having  excluded  confessions, 
proved  in  that  manner,  &om  the  consideration  of  the  jury,  hut 
only  provided  that  they  alone  shall  not  be  sufficient  to  convict  the 
prisoner.^  And  as  to  all  matters  merely  collateral,  and  not  con- 
ducing to  the  proof  of  the  overt  acts,  it  may  be  safely  laid  down 
as  a  general  rule,  that  whatever  was  evidence  at  conunon  law, 
is  still  good  evidence  under  the  express  constitutional  and  statu- 
tory provision  above  mentioned.' 

1  FMter'i  Diw.  p.  288 ;  Woodbedk  t>.  of  irUch  »tatat«,  tbe  rule  tAemiiria  d*' 

Keller,  B  CoweD,  laO  i  McNbUj's  BTid.  clared  in  Stat  7  W.  HI.  was  adapted.    8e« 

«1.  Rei  r,  Ld.  Saflbrd,  T,  lUym.  407.     Th» 

*  Thii  !■  cooMlred  to  be  (he  true  Ibtm-  ConstitutioQ  of  the  United  Statea  pro- 
dadon  on  which  the  rule  hat,  in  modem  yidei  that —  "No  person  ihalL  be  conyio- 
timet.  been  enacted.  Ttie  manner  of  Ita  ted  of  treaion  unleu  on  tbe  tettimoDy  of 
firat  introduction  into  the  flt&tDtei  waa  two  witneuei  to  the  laroe  overt  act,  or 
tlina  stAted  by  the  Lord  Chancellor,  in  on  confeuion  in  open  conrt."  Art  S,  g  8, 
Ixiid  Stafibid'i  CMe,  T.  Rajm.  408,  LL.  U.  S.  vol.  S,  ch.  86,  g  1.  This  prori- 
"  Upon  thii  occaalon,  taj  Lord  Chancel-  tion  baa  been  adopted,  in  tennB,  in  many 

«r,  in  the  Lord*  Uonae  waa  pleaaed  to  of  the  state  constitutionB.  Bat  at  m 
communicate  a  notion  concerning  the  rea-  many  other  states  there  is  no  express  la* 
•on  of  two  witnesses  in  treason,  which  he  requiring  that  the  testimony  of  both  wit- 
said  was  not  very  fiuuiliar,  he  heUeved ;  neases  should  be  to  ti«  same  overt  act,  the 
and  It  was  this :  anciently  sJl  or  most  of  rule  stated  in  the  text  !*  conceived  to  be 
tbejudges  were  churchmen  and  ecclesias-  that  which  would  govern  in  trials  fortrea- 
tical  uersons,  and  by  the  canon  law  now,  son  against  those  states ;  though  In  trials 
and  then,  in  use  all  over  the  Chrisdan  in  the  other  states,  and  for  treason  asainst 
-world,  none  can  be  condemned  of  heresy  the  United  States,  the  constitutional  pro- 
but  bj  two  lawftil  and  credible  witnesses ;  vision  would  conflne  the  evidence  to  the 
»Bd  biue  words  may  make  »  heretic,  but  same  overt  act 

not  a  Ir^tor,  and  anneDtly  heresy  was         '  Si^ira,  %  286    n. ;   Xord   Btaifbrd'i 

ueason;  and  from  thence  the  parliament  case,  T  Howell's  St  Tr.  1527;  Foster's 

tbonght  fit  to  appoint  that  two  witnesses  Disc  287  ;  1  Suit's  Trial,  196. 
ought  to  be  for  proofof  high  treason."  '  WilUs's  case,   16  HoweU's  St   Tr. 

*  This  was  done  by  Stat  7  W.  HI.  c.  62S,  624,  026;  Grotafield's  case.  26  Haw. 
8,  S  2-  Two  witnesses  were  reqaii«d  by  eU's  5t  Tr.  66, 56, 67 ;  FostOT'&Disc.  241. 
tbe  earlier  statutes  of  1  £d.  VI.  c  12,  and  ■  Supra,  j  286 ;  Fostar's  Diw.  240^ 
6&a£d.  VLcllilnthe  constrtictlon  242;  1  East,  F.  C  ISO. 
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§  •256.  It  may  be  proper  in  this  place  to  observe,  that  in  treason, 
flic  rule  is  that  no  evidence  can  be  given  of  any  overt  act,  which 
is  not  expressly  laid  in  the  indictment.  But  the  meaning  of  the 
rule  is,  not  that  the  whole  detail  of  facta  should  be  set  forth,  but 
that  no  overt  act,  amounting  to  a  distinct  Independent  charge, 
though  falling  under  the  same  head  of  treason,  shall  be  given  in 
evidence,  unlesa  it  be  expressly  laid  in  the  indictment.  If,  how- 
ever, it  will  conduce  to  the  proof  of  any  of  the  overt  acts  which 
are  laid,  it  may  be  admitted  ae  evidence  of  such  overt  acts.^  This 
rule  is  not  peculiar  to  prosecutions  for  treason ;  though,  in  conse- 
jquence  of  the  oppressive  character  of  some  former  state  prosecu- 
tions for  that  crime,  it  has  been  deemed  expedient  expressly  to 
enact  it  in  the  later  statutes  of  treason.  It  is  nothing  more  thau 
a  particular  application  of  a  fundamental  doctrine  of  the  law  of 
remedy  and  of  evidence,  namely,  that  the  proof  must  correspond 
with  the  allegationa,  and  be  confined  to  the  point  in  issue.'  This 
issue,  in  treason,  is,  whether  the  prisoner  committed  that  crime, 
by  doing  the  treasonable  act  stated  in  the  indictment ;  as,  in  slan- 
der, the  question  ifl,  whether  the  defendant  ii^ured  the  plaiutiff 
by  maliciously  uttering  the  falsehoods  laid  in  the  declaration ; 
and  evidence  of  collateral  facts  is  admitted  or  r^ected  on  the  like 
principle  in  either  case,  accordingly  as  it  does  or  does  not  tend  to 
establish  the  specific  charge.  Therefore  the  declarations  of  the 
prisoner,  and  seditious  language  used  by  him,  are  admissible  in 
evidence  as  explanatory  of  his  conduct,  and  of  the  nature  and 
object  of  the  conspiracy  in  which  he  was  engaged.^  And  after 
proof  of  the  overt  act  of  treason,  in  the  county  mentioned  in  the 
indictment,  other  acts  of  treason  tending  to  prove  tlie  overt  acts 
laid,  though  done  in  a  foreign  country,  may  be  given  in  evidence.* 

I  257.  In  proof  of  the  crime  of  perjury,  also,  it  was  formerly 
held  that  two  witnesses  were  necessary,  because  otherwise  there 
would  be  nothing  more  than  the  oath  of  one  man  against  another, 
npon  which  the  jury  could  not  safely  convict.'    But  this  strictness 

1  Foiter's  DiiC  p.  246 ;  1  Phil.  Eyid.         •  Deacon'i  caae,  16  Howell's  St  Tr. 

471;  Dencon'i  can,  18  HoweU'i  St.  Tr.  SOT;    Foster,   K.  9,  ■.  o-i    Sir    Henrj 

B66 ;  Foster,  R.  9,  s.  o. ;  Besidde'i  cua.  Vane's  case,  4th  res.,  6  Howell's  Si  Tr. 

J.Kel:r.8,9;  l£ast,P.C.ll!l,m,128;  12S,  129,  n.;  1  EMt,P.C.126.  1%.    [See 

2  Stark.  Evid.  800,  801.  nwl,  toI.  8,  (4lh  edit.)  246-248.1 

«  Supra,  55 61,  62,  68.  '1  Stark.  Erid,  MB;  4  Hawk.  P.  U.. 

■  Reii>.WaiMii,  2Stark.R.lie,184;  b.  2,  a  46,  5  10;  4  BL   Comm.  868;  t 

njDited  SniM  V.  Huvv.  2  WalUoe,  h.  Bdm.  od  Ciimw,  I79I. 
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bas  long  since  been  relaxed ;  the  true  principle  of  the  rule  being 
merely  this,  that  the  evidence  must  be  something  more  than  suffi- 
cient to  coouterbalauce  tlie  oath  of  the  prisoner,  and  the  legal 
presumption  of  his  innocence.^  The  oath  of  the  opposing  witness, 
therefore,  will  not  avail,  unlees  it  be  corroborated  by  other  inde- 
pendent circumetanceB.  But  it  is  not  precisely  accurate  to  say, 
that  these  additional  circumstances  must  be  tantamount  to  another 
witness.  The  same  effect  being  given  to  the  oath  of  the  prisoner, 
as  though  it  vere  the  oath  of  a  credible  vitness,  the  scale  of  evi- 
dence is  exactly  balanced,  and  the  equilibrium  must  be  destroyed, 
by  material  and  independent  circumstances,  before  the  party  can 
be  convicted.  The  additional  evidence  needs  not  be  such  as, 
standing  by  itself,  would  justify  a  conviction  in  a  ease  where  the 
testimony  of  a  single  witness  would  snfBce  for  that  purpose.  But 
it  must  be  at  least  strongly  corroboralJTe  of  the  testimony  of  the 
accusing  witness  j '  or,  in  the  quaint  but  energetic  lango^e  of 
Parker,  C.  J.,  "  a  strong  and  clear  evidence,  and  more  numerouA 
than  the  evidence  given  for  the  defendant."  ' 

'  The  biitnry  of  Qua  rrikiatioii  at  the  a  cue  happeuiag  ten  yean  anerwardB  be- 
•tenmcH  of  the  old  rule  ii  thus  itated  by  ton  Justice  Chambre.  u  will  appear  hj 
Kt.  Jmlice  Wapie,  ia  deliTertnit  the  the  note  in  6  B.  &  A.  m.  Afterwardt,  a 
opinion  of  theoDurt  in  The  United  States  tin^  witneag,  with  the  defendant's  bill 
V.  Wood,  14  Feten,  440,  441.  "  At  flnt,  of  costs  (not  sworn  to)  in  lieu  of  a  second 
two  witneMes  were  required  to  conTict  in  witness,  delivered  by  the  defendant  to  the 
a  caae  of  peijurf ;  both  swewing  directlr  prosecutor,  was  beld  sufficient  to  contra. 
adreraely  from  the  defendant's  tMh.  Colt-  diet  his  oMfa ;  and  in  that  cue  Lord  Den- 
iBinporaDeouslj  with  this  requisition,  the  man  s^t,  'A  letter  written  bj  the  defeo- 
larger  number  of  witnetset  on  one  side  or  dant,  contradicting  his  statement  on  oath, 
th«  other  pretailed.  Ilien  a  single  wit-  would  be  anffldent  to  make  it  unnecessncy 
,  oorroboisted   by  ether   witnesBsa,  to  hare  a  second  witness.'  6  C.  &  F.  S16. 


■weiring  to  oitcnmstances  bearii^  directlj'  We  thus  see  that  this  nile,  in  its  proper 

npoa  the  imputed  cormuiUtcft' of  a  deftn-  appUcalJon,  baa  been  expanded  beyond  its 

dant,  was  deemed  tumcient.    Next,  as  in  literal  terms,  as  cases  have  occurred  in 

the  case  of  Ret  v.  Rnill,  5  B.  &  A.  939,  which  prootli  have  been  offered  equivalent 

B.,  with  a  long  interral  between  it  and  to  the  end  intended  to  be  accomplished 

this  preceding,  a  witness,  who  gave  proof  bj  the  rule." 

only  of  the  contradictorj  oaths  of  the  d»-         '  Woodbeck  r.  Keller,  6  Cowen,  118, 

fcndant  on  two  oocasiona,  one  being  an  121,  p«r  Sutherland,  J. ;  Cham  pne^'^'s  case, 

examination  before  the  House  of  Lords,  I  Lew.  Cr.  Ca«.  !£8.    And  see  I'n^,  i 

And  the  other  an  examination  befbro  the  881. 

Boose  of  Commons,  was  held  to  be  snffi'         *  The  Queen  v.  Mnecot,  10  Mod.  194. 

dent;  though  this  [nlnciple  bad  been  act-  Bee  also  The  State  u.  Molier  1  Der,  263, 

•d  on  as  early  as  1764,  by  Justice  Yates,  2S5 ;   The  State  v.  Eavwajd,  1  Note.  & 

M  may  be  seen  in  the  note  to  the  case  of  HcCord,  Ml ;  Rex  v.  Mavhew,  6  C.  &  P. 

The  King  ».  Hairis,  5  B.  &  A.  987,  and  816 ;  Reg.  p.  Boulter,  16  Jur.  186 ;  Koscoe 

was  acquiesced  in  by  Lord  Mansfield,  and  on  Crim.  Evid.  686,  087 ;  Clark's  Ezecu- 

Jnsticss   Wilmot  and  Aston.      We   are  tors  n.  Von  Reimsdyk,  9  Cranch,  160.     It 

■iTiare  that,  in  a  note  to   Rex  n.  May-  must  corroborate  him  in  sometliing  more 

iMw,  6  C.  A  P.  S16,  a  doubt  is  Implied  than   some    slight  parttculors.      lleg.   v. 

cmic«niing  tiie  case  decided  by  Justice  Tales,  1  Cor.  &  Marsh.  189.    More  re- 

TatM ;   but  It  has  the  stamp  of  authen-  cently,   conoboraClTe  evidence,  in  casea 

Hdtf,  Ihnu  its  having  been  referred  to  in  where  mon  thaa  one  witness  ii  required 
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§  257a.  When  there  are  several  aaBtguments  of  pet^my  ia  the 
Bame  mdictment,  it  does  not  seem  to  be  clearly  settled,  whether, 
in  addition  to  the  testimony  of  &  single  witness,  there  must  be 
corroborative  proof  with  respect  to  each ;  but,  the  better  opinion 
is,  that  such  proof  is  necessary ;  and  that  too,  although  all  the 
peijuries  assigned  were  committed  at  one  time  and  place.^  For 
instance,  if  a  person,  on  puttisg  in  his  schedule  in  the  insolreut 
debtor's  court,  or  on  other  the  like  occasion,  has  sworn  that  he 
lias  paid  certain  creditors,  and  is  then  indicted  for  pei;}ury  on 
several  assignments,  each  specifying  a  particular  creditor  who  has 
not  been  paid,  a  single  witness  with  respect  to  each  debt  will  not, 
it  seems,  suffice,  though  it  may  be  very  difficult  to  obtain  any 
fuller  evidence.' 

§  258.  The  piinciple  that  one  witness  with  corroborating  cir- 
cumstances is  sufficient  to  estabhsh  the  charge  of  peijury,  leads 
to  the  conclusion  that  eirewmstancetf  without  any  witnat,  when 
tliey  exist  in  documentary  or  written  testiiuony,  may  combine  to 
the  same  effect ;  as  they  may  combiue,  altogether  \uiaided  by  oral 
proof,  except  the  evidence  of  their  authentici^,  to'  prove  any  other 
fact,  connected  with  the  declarations  of  persons  or  the  business 
of  human  life.  The  principle  is,  that  circumstances  necessarily 
make  a  part  of  the  proofs  of  human  transactions ;  that  such  as 
have  been  reduced  to  writing,  in  unequivocal  terms,  when  the 
writing  has  been  proved  to  be  au^entic,  cannot  be  made  more 
certain  by  evidence  aliunde;  and  that  such  as  have  not  been 
reduced  to  writing,  whether  they  relate  to  the  declarations  or 
conduct  of  men,  can  only  be  proved  by  oral  testimony.  Accord- 
ingly, it  is  now  held  that  a  living  witness  of  the  corpus  delioti  may 
be  dispensed  with,  and  documentary  or  written  evidence  be  relied 
upon  to  convict  of  pei;)ury, — jirtt,  where  the  falsehood  of  the 
matter  sworn  by  the  prisoner  is  directly  proved  by  documentary 
or  written  evidence  springing  from  himself,  with  circumstances 

by  law,  has  been  deflned  bj  Dr.  Lnihtns-         ^  R.  v.  Vinier,  12  A.  A  E.  SIT,  834,  pat 

ton,  to  be  not  merely  eyidence  ihowing  Ld.  Demnan. 

that  tbe  account  is  probable,  but  eridence,         ■  R.  v.  Parker,  C.  &  Harah.  6S9.  M&- 

proving  &cta  ejiadem  gaieru,  and  tending  647,  per  Tindal,  C.  J.    In  S.  v.  Atadie, 

to  produoe  the  eaine  resolts.     Simmons  t>.  1  M.  &  Bob.  128,  12S,  Lord  Tenterden, 

Simmong,  11  Sai.  630.     See  flurther  to  nnder  slinllar  drcnmitancea,  reftued   to 

thia  point,  !Reg.  v.  Parker,  C.  ft  Martb.  >top  the  caae,  laying  that,  If  the  deTend- 

B46;  Res.  n.  Champney,  2  Lewin,  266;  ant  wu  conTicted,  he  mlgbt  more  ftir  k 

Beg.  u.  Qardiner,  8  C.  &  P.  TST;  Beg.  v.  Dew  trial.    Be  «m,  howeTer,  acqnittBd. 

Bolierta,  2  Car.  &  Eir.  611.    [See  poX,  Bee  the  (London)  Law  BeTiew,Jbc.,M«T 

Tol.  8  (4th  edit),  S  198-1  1846,  p.  128. 
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showing  the  comipt  intent ;  teconcU^y  in  caaes  where  the  matter 
so  Bworn  is  contradicted  by  a  public  record,  proved  to  have  been 
well  known  hj  the  prisoner  when  ho  took  the  oath,  the  oath  only 
being  proved  to  hare  been  taken ;  and  thirdly,  in  cases  where  the 
partj  is  charged  with  taking  an  oath,  contrary  to  what  he  must 
necessarily  have  known  to  be  true ;  the  falsehood  being  shown 
by  his  own  letters  relating  to  the  fact  sworn  to,  or  by  any  other 
written  testimony,  existing  and  being  found  in  his  possession,  and 
which  has  been  treated  by  him  as  containing  the  evidence  of  the 
f^t  recited  in  it.^ 

§  259.  If  the  evidence  adduced  in  proof  of  the  crime  of  perjury 
consists  of  two  oppoiing  statemenit  of  Ote  pritoner,  and  nothing 
more,  he  cannot  be  convicted.  For  if  one  only  was  delivered 
under  oath,  it  must  be  presumed,  from  the  solemni^  of  the  sanc- 
tion, that  that  declaration  was  the  truth,  and  the  other  an  error  or 
a  falsehood ;  though  the  latter,  being  inconsistent  with  what  he 
has  sworn,  may  form  important  evidence,  with  other  circumstances, 
against  him.  And  if  botli  tiie  contradictory  statements  were 
delivered  under  oath,  there  is  still  nothing  to  show  which  of  them 
is  false,  where  no  other  evidence  of  the  falsity  is  given.'  If,  in- 
deed, it  can  be  shown  that,  before  giving  the  testimony  on  which 
perjury  is  assigned,  the  accused  had  been  tampered  with ;'  or,  if 
there  be  other  circumstances  in  the  case,  tending  to  prove  that 
the  statement  offered  in  evidence  ^^nst  the  accused  was  in  fact 
true,  a  legcU  conviction  may  be  obtained.*  And  "  although  the 
jury  may  believe  that  on  the  one  or  the  other  occasion  the  prisoner 
swore  to  what  was  not  true,  yet  it  is  not  a  necessary  consequence 
that  he  committed  peijury.  For  fliere  are  cases  in  which  a  person 
might  very  honestly  and  conscientiously  swear  to  a  particular  fact, 
from  the  best  of  his  recollection  and  belief,  and  from  other  circum- 

*  The  United  States  v.  Wood,  14  Pe-  combinatioD  between  them  to  de(l«nd  the 

Arm.  440,  441.    In  tliit  c«se,  noder  the  United  Statea,  b;  invoicing  ud  entering 

Utter  head  of  the  rate  here  etated,  it  wu  the  goodi  shipped  at  less  than  their  auCual 

Iwld,  that,if  thejnrjr  weresatiifledof  the  cost. 

cormpt  intent,  the  prisoner  might  well  be         '  See  Alison's  Principles  of  the  Crimi- 

conticted  of  perjury,  in  laldng,  at  the  nal  Law  of  Scotland,  p.  481.    Heslna  u. 

CMtom-house  in  Kew  Tork,  the  "  owner's  Hughes,  1  C.  &  E.  619 ;  Regina  v.  Whea^ 

«ath  in  cases  where  goods,  wares,  or  mer-  land,  S  C.  &  P.  2S8 ;  Regina  u.  Champnef, 

^landise  have  been  actnallj  porchased,"  2  Lew.  256. 

upon  the  evidence  of  the  invoice-book  of         '  Anon.  5  B.  &  A.  9S9, 940,  note.   Aod 

hk  father,  John  Wood,  of  Saddleworth,  tee  2  Buu.  Cr.  &  M.  658,  note. 
Xn^and,  and  of  thirtr-flve  ietlen  trota         *  Rex  d.  Knill,  6  B.  &  A.  929,  980^ 

tiM  priMner  la  hia  &tber,  discloaiog  a  note. 

aft» 
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itanoes  subsequently  be  ooavinced  that  be  was  wrong,  aad  svear 
to  the  reYoree,  without  meaning  to  sweat  folsely  either  time.' 

§  260.  The  principles  above  stated,  in  r^ard  to  the  proof  of 
pe^uTf,  appi;  with  equal  fofce  to  the  case  of  an  atitwer  in  ^neeiy. 
Fonnerlj,  wheo  a  material  fact  was  directly  put  ia  issue  b;  the 
answer,  the  courts  of  equity  followed  the  maxim  of  the  Bomaa 
law,  reaponeio  uniut  non  omnind  audiaiur,  and  required  the  evidence 
of  two  witnesses,  as  the  foundation  of  a  decree.  But  of  late  years 
the  rule  has  been  referred  more  strictiy  to  the  equitable  principle 
on  which  it  is  founded,  namely,  the  right  to  credit  which  tlie 
defendant  may  claim,  equal  to  that  of  any  other  witness  in  all 
cases  where  his  answer  is  "  positively,  clearly,  and  precisely  "  re- 
sponsive to  any  matter  stated  in  the  bill.  For  the  plaintiff,  by 
calling  on  the  de&ndant  to  answer  an  all^ation  which  he  makes, 
thereby  admits  the  answer  to  be  evidence.*  In  such  case,  if  the 
defendant  in  express  terms  negatives  the  allegations  in  the  bill, 
&ai  the  bill  is  supported  by  the  evidence  of  only  a  single  witness, 
affirming  what  has  been  so  denied,  the  court  will  neither  make 
a  decree,  nor  send  the  case  to  be  tried  at  law ;  but  will  simply 
dismiss  the  bill.^  But  the  corroborating  testimony  of  an  additional 
witness,  or  of  circumstances,  may  give  a  turn  eitiier  way  to  the 
balance.  And  even  the  evidence  arising  from  circumstances  alone 
may  be  stronger  than  the  testimony  of  any  single  witness.* 

'  Per  Hotrofd,  J.,  In  JnctcMm's  caw,  1  hit  charge  bj  comparing  them  bwether, 

Lewin'i  Cr.  Cas.  270.    ThU  rerj  mmod-  without  disdnguiahing  which  contsuu  Uie 

ftble  docftine  ia  in  perfect  accordance  with  midi  and  which  the  ISi^sehood,  woold  be 

the  rule  of  the  Criminal  Law  of  Scotland,  directly  contrary  to  the  precision  jiutly 

as  laid  down  by  Mr.  Aliion,  in  liis  ludd  required  in  criminal  proceeding*,     ui  the 

and  elegant  treatbe  on  that  aulyect,  in  tbe  older   practice  this  diatinction  does  not 

following  temu  ;   "  When  contradiclory  aeem  to  have  been  distinctly  recognized; 

and  inconaistent  oaths  have  been  emitted,  but  it  1*  now  justly  considered  iiMli^o- 

the  mere  contradiction  ia  not  decisive  eri-  sable,  that  the  perjury  should  be  apecifled 

dencB  of  the  exialence  of  peijur;  in  one  exisduff  in  one,  and  the  other  depoaitiixi 

or  other  of  them ;  but  the  pro&ecutor  must  referred  to  in  /aodaia  prabalionis,  lo  make 

estaldish  which   was  the   true   one,  and  out,  along  with  ott^rcucamstaauei,  when 

libel  on  the  other  as  oontaining  the  fiilir  the  truth  really  lay."    See  Alison's  Ciim. 

hood.     Where  depositiona  contradictory  Iaw  of  Scotlaiid,  p.  475. 

to  each  otiier  have  been  emitted  by  the  -       '  Gresiey  on  Erid.  p.  4. 

some  person  on  the  same  matter,  it  may  '  Cooth  v.  Jaclcaon,  6  Ves.  40,  per  IA. 

with  certainty  l>e  concluded  that  one  or  Eldou. 

other  of  tliem  is  ialse.  But  it  ia  not  rele-  *  Pember  v.  Malber*.  1  Bro.  Ch,  B. 
vant  to  infer  peijury  in  so  loose  a  manner  j  62  j  2  Sloiy  on  Eq.  Jur/§  1628 ;  Gresiey 
but  the  prosecutor  must  go  a  step  i^rlher,  on  Evid.  p.  4 ;  Clark  v.  Van  Beimsdyk,  9 
and  specif  distinctly  which  of  the  two  Cranch,  160;  Key*  u.  Williams,  3  Y,  ft  C, 
contains  the  ^Isehood,  and  peril  his  case  66;  Dawson  v.  Massey,  1  B^  &,  Beat 
npon  the  means  he  posaessea  of  proving  234 ;  Maddoz  v.  Sullivan,  2  Kich.  Eq.  R. 
perjury  in  that  deposition.  To  admit  the  4.  Two  witnesses  are  required,  in  Jfis- 
opposite  course,  and  allow  the  prosecutor  huti,  to  prove  the  haodwriling  of  a  da- 
te libel  on  both  depositions,  and  make  out  ceaaed  subscribiDgwibieaa  teamed;  whM 
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§  260it.  It  has  also  been  held,  that  the  testimo&y  of  one  witaesa 
aloue  is  not  Eufficient  to  eetabliah  any  u»c^  of  trade,  of  which  all 
dealers  in  that  particular  liae  are  bound  to  take  notice,  and  are 
preBiimed  to  be  informed.^    [*The  manner  in  which  the  role  ia 


twy  to  \\M  reai!  ,  „  ,  ..  __ 
p.  121 ;  Id.  I»i5,  ch.  82,  %  22;  infia,  %  569,  reader.  Ic  la  Uken  from  ilie  (London) 
note.  Two  witneoeB  are  also  reqnifed  to  Law  Review,  &c.,  tor  May,  18*8,  pp,  182- 
a  deed  of  eonvejance  of  real  estate,  by  1S6.  "In  the  Ecclesiattiol  court*,  the 
the  Btatules  of  Nan  Hampihire,  Vemiml,  rule  requiring  a  ^uralit;  of  wilneMes  is 
Ceanedicut,  Gtorgia,  Florida,  Onto,  Mida-  Carried  far  beyond  the  verge  of  common 
jKin,  and  Arkamia.  See  4  Cniiie's  Dl^Bt,  senae ;  and  although  no  recent  deciiion  of 
tic.  S2,  ch.  2,  S  77,  note,  (QreenleaTB  those  conrta  has,  we  believe,  been  pro- 
edit.)  [2d  edit.  (1866),  vol.  2,  p.  841.)  noonced,  expressly  detenuimng  that  five. 
And  in  Connecricul,  it  Ja  enacted,  that  no  ievea,  or  more  witnetses,  are  essential  to 
person  shall  be  convicted  of  a  capital  conilinite  flill  proof,  yet  the  authority  of 
crime,  without  the  testimony  of  two  wit-  Dr.  Aylifib,  who  states  that,  according  to 
uesses,  or  what  is  equivalent  thereto,  the  Canon  law,  this  amoant  of  evidence 
Bev.  Stat.  1&49,  tit.  S,  §  1&9.  [See  t»>(,  is  required  in  some  ntatters,  has  been 
vol.  8,  §  289  and  notes.  Hjnkle  n.  Wan-  very  lately  cited,  with  apparent  asseut,  if 
ser,  17  How.  V.  8.  368;  lawton  i>.  Kit-  not  approbation,  by  the  learned  Sir  Het^ 
tiedge,  10  Foster,  60O;  Ing  v.  Brown,  8  bert  Jenner  Fust-'  The  caaa  in  support 
Md.  Ch.  Deci*.  621;  Glen  i>.  Qrover,  of  which  the  above  high  authority  was 
8  Md.  212 ;  Jordan  t>.  Fenno,  8  Eng.  59S ;  quoted  wat  a  rait  for  divoroa.^  In  a  pro- 
Johnson  V.  McGmder,  15  Mis.  866 ;  Wal-  vious  action  fbr  criminal  convenation,  a 
ton  0.  Wallon,  IT  lb.  ST6 ;  White  v.  Crew,  spedal  jnry  bad  given  £500  damages  to 
16  Geo.  416;  Calldns  v.  Brans,  6  Ind.  the  husband,  who,  with  a  Ania&  servant,* 
Ml.]  bad  found  his  wito  and  the  adulterer  to- 
I  Wood  D.  Hiclock,  2  Wend.  GOl;  gather  in  bed.  This  last  Act  was  deposed 
Parrott  e.  Thacher,  9  Rck.  426;  Thomas  to  by  the  servant;  but  as  sbe  was  the 
B.  Graves,  1  Const  Rep.  160,  [S08] ;  poit,  only  witness  called  to  prove  it,  and  aa 
vol.  2  [Tth  edit.],  £  252  [and  notea.]  As  her  testiroony  wis  nttcotroborated,  ^ 
attempts  have  been  made  in  sooie  recent  learned  judge  did  not  feel  himself  at  lib- 
instances,  to  introduce  into  Ecclesiastical  erty  to  grant  the  promoter's  prayer.  This 
councils  in  the  United  Slates  the  old  and  doctrine,  that  the  teatiaiony  of  a  single 
absurd  mles  of  the  Canon  lawof  England,  witness,  though  dbri  excqfitiime  major,  is 
threign  as  they  are  to  tiie  nature  and  insufficient  to  support  a  decree  In   the 

1  Evans  «.  Evans,  1  Robert*,  Eco.  R.  (vol.  1,  p.  S80,  n.),  that  In  the  case  of  a 

171.      The   passage  cited   from   Aylifib,  cardinal  charged  with  incontinence,  the 

Pu-.  444,  is  as  tbllows :   "  Full  proof  i*  pnbatio,  in  orA&t  to   be  plaia,  most  be 

made  by  two  or  three  ifitoegses  at  the  established  by  no  less  than  seven  «)F»-wit- 

leait.     For  there  are  some  matters  which,  nesses;  so  improbable  does  it  appesj  to 

vxmding  to  the  Canon  law,  do  requiie  the  Church  that  one  of  her  highest  digni- 

five,  seven,  or  more  witnesses,  to  make  t&ries  should  be  guilty  of  such  an  offence, 

ftiU  proof."    The  same  learned  common-  and  so  anxious  is  she  to  avoid  all  poisibit- 

tator,  a  little  &rther  on,  afler  explaining  ity  of  judicial  scandaL    This  is  ^opting 

that  "  liqiad  proof  is  that  which  appears  to  with  a  vengeance  the  principles  of  David 

Hie  judge  fiijin  the  act  of  court,  since  that  Hume  with  respect  to  miiades. 

oimot  be  property  said  to  be  manifat  or  no-  '  Evans  v.  Evan*,  1  Roberta,  Bcc  R. 

ton'ouj ,- "  adds, — "  By  the  Canon  law,  a  Jew  166. 

m  not  admitted  to  give  evidence  against  a  *  The  &ct  that  the  witneca  was  a  worn- 
Christian,  especially  if  he  be  a  cbrgyiaan,  for  an,  does  not  seem  to  have  formed  an 
by  t}iat  law  the  prooji  agaiiat  a  dergyman  element  in  the  judgment  of  the  court, 
oigiit  to  be  much  dttarrr  Uon  o^nit  a  lay-  though  Dr.  Ayhffb  ssaures  his  readers, 
am."  Far.  448.  Dr.  Ayliffe  does  not  with  becoming  gravity,  that,  "by  tbt 
iiMiition  wliat  matters  require  this  supei^  Canon  law,  moie  credit  is  given  to  malt 
■btuulant  proof,  but  we  have  already  iiid  than  to  female  witneesea."    Far.  51£ 
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hero  stated  b;  the  learned  and  critical  author  m&7  be  liable  to 
posBible  misconstructioQ.    The  point  embraced  in  the  propositioD 


mony  stands  nutapported  by  adminicuUT  bej'oad  dlipute,  that,  by  the  L 

circnmetani^f,  Iiu  been  fl^uenClj  pro-  u  recogaixed  in  our  s^intual  courts,  ddb 

pounded  by  Lord  Stowell,  both  in  euits  rnicoTToboraiCed  witneMU  insufficient,  thef 

for   diTorce,^  for    defamation,*   and    for  u  certainly  decide,  ttiat,  in  ordinaiy  casei 

bravlin);;'  and  before  tlie  new  Will  Act  at  least,  two  or  more  irltnesaea  need  not 

was  passed,*  Sir  Jubn  KiciioU  disregarded  depose  to  the  principal  &ct ;  but  that  it 

Bimilar   evidence,  as   not  amouatmg  to  will  suffice  if  one  be  called  to  swear  to 

legal  proof  of  a  testamentarj  act.'    In  such  &ct,  and  the  other  or  others  speak 

the  case  too,  of  Mackenzie  o.  Veo,''  when  merely    to    confirmatory    circumstAaues. 

a  codicil  wa*  propouuded,  purporting  to  Nay,  it  would  seem,  from  some  ezpres. 

bave  been  duly  executed,  and  was  do-  siims  used,  that,  as  in  cases  of  perjury, 

posed  to  by  ooe  otlestitig  witness  only,  documentaiy  or  written  testimouy,  or  the 

the  other  baring  married  the  legatee.  Sir  statements  or  oonduct  of   the  party  li- 

Berberl  Jenner  Fust  refused  to  grant  pro-  belled,  may  supply  the  place  of  a  second 

bate,  though  be  admitled  the  witness  waa  witness.*    If,  indeed,  proceedings  be  in- 

nnexceptionable,  on  the  ground  that  his  stituted   under   the   provisions   of  some 

testimony  was  not  confirmed  by  adminio-  statute,  which  expressly  enacts  tliat  the 

ular  drcumstances,  and  that  the  probo-  oflence  shall  be  proved  by  two  lawfU  wit- 

bilities  of  the  case  iocLined  against  tbe  nesses,  a«,  fbr  instance,  Qu>  Act  of  6  &  a 

fkctum  of  such  an  instrument.'    In  an-  Edw,  TT.c.  4,  which  relates  to  bniwling  in 

other  case,  however,  the  same  learned  a  church  or  churchyard,  the  court  might 

judge  admitted  a  paper  to  probate  on  tbe  feel  some  delicacy  about  presuming  that 

testimony  of  one  attesting  witness,  who  such  an  enacOuent  would  be  satisfied,  by 

had  lieen  examined  a  few  days  after  the  celling  one  witness  to  the  fact,  and  one  to 

death  of  the  testator,  though  the  other  the  circumstances.*     It  seems  ttiat  this 

witness,  whose  deposition  hod  not  been  rule  of  the  canonists  depends  less  on  the 

taken  till  two  years  and  a  half  afterwards,  authority  of  the  civilians  than  on  the  Mo- 

declored  that  the  will  was  not  signed  in  sale  code,  which  enacts,  that  one  witness 

his  presence.    In  this  cose  there  was  a  shall  not  rise  up  against  a  nkon  tor  any 

tbmuU  attestation  daose,  and  that  fact  iniquity;  but  at  the  mouth  of  two  or  three 

was  re|tBrded  by  tbe  court  as  &TOTing  Che  witnesses  shall  the  [natter  be  established.'' 

supposition  of  a  due  execution.    Though  Indeed,  the  dectelal  of  Fope  Gregory  tba 

1  Donnellan    d.   Donnellan,   S   Hagg.  '  Eutchins    b.   Dentiloe,  1   Cons.   B. 

144.     (SuppL)  182,  mr  Lord  StoweU. 

*  Crompton  D.  Butler,  1  Cons.  S.  460.  ">  Dent.  c.  19,  t.  15;  Dent  c.  17,  t.  6; 

*  Htitchins   i>.   Denziloe,   1   Cons.   B.  Numbers,  c.  86,  t.  80.     [The  rule  of  tha 
181, 182.  Jewish  law,  abore  cited,  is  ezprmaly  ap- 

*  t  W.  IV.  and  1  Vict.  c.  26,  which,  by  plied  to  criines  only,  and  extends  ti      " 


5"; 


i,  s{>plies  to  wills  made  after  the  Ut  <a    personi,  lay  as  well  as  ecclesiastical. 


'anuary,  IB88.  it  waa  designed  to  have  any  force  beyond 

'  TheakstOD  v.  Uarson,  4  Hagg.  S18,  tbe  Jewish  theocracy  or  nation,  it  must, 

814.  of  course,  be  the  paramount  law  of  the 

'  S  Curteis.  12S.  criminal  code  of  all  Christian  nations,  at 

'  Gore  B.  Gawen,  8  Curteis,  161.  this  day,  and  for  ever.    St.  Paul  malcea 

*  In  Kendrick  v.  Eendrick,  4  Hagg.  merely  a  passing  allusion  to  it,  in  refer- 

114,  the  testimony  of  a  single  witness  to  ence  to  tbe  third  time  of  his  coming  to 

adultery  being  corroborated  by  evidence  tlie  Corinthians;  not  as  an  existing  rule 

of  the  misconduct  of  the  wife,  was  held  to  of  their  law ;  and  much  leas  with   any 

be  sufficient.  Sir  John  Nicbolt  distinctly  Tiew  of  imposing  on  them  the  municipal 

stating,  "  that  there  need  not  be  two  wit-  regulations  of  Moses.    The  Mosaic  law, 

nesses ;  one  witness  and  drcomstances  in  except  those  portions  widch  are  purely 

corroboration  are  all  that  the  law  in  these  moral  and  uniTersol  in  their  nature,  such 

cases  requires,"  pp.   136,   187,   and  Dr.  as  the  ten  commandments,  was  never  to 

Lnshington  even  admitting,  that "  he  was  be  enforced  on  any  conTerts  from  heathen- 

not  prepared  to  say  that  one  clear  and  un-  ism.    See  Acts,  cb.  IS;  Oalatians,  ch.  2, 

impeached  witness  was  insufficient,"  p.  t.  11-14.    Of  course,  it  is  not  bini^ng  on 

180.    See  also  8  Sum.  EccL  L.  301.  us.     Our  SaTiour,  in  Matt.  ch.  18,  r.  16, 
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ifl,  that  There  one  witaess  only  testifies  to  the  existence  of  such 
usage,  and  others  denj  all  knowledge  of  its  existence  with  equal 
means  of  knowledge,  it  cannot  be  regarded  as  sufficientlj''  estab- 
lished. So  also  if  the  usage  be  improbable  in  itself,  and  only  one 
witness  be  examined  in  its  support,  where  others  m^ht  easily 
have  been  called,  it  will  not  be  considered  as  well  established. 
But  there  is  nothii^,  in  a  usage  of  trade,  or  a  general  custom, 
requiring  proof  from  more  than  one  witness,  unless  there  is 
some  ground  of  implyii^  doubt  of  the  accuracy  of  the  knowl- 
edge, or  of  the  disinterestedness  of  the  witness,  more  than  in  any 
other  case.  More  than  one  witness  will  naturally  be  called 
iu  such  cases,  where  there  is  any  controversy  upon  the  point, 
and  where  others  are  accessible.  But  we  are  not  aware  of  any 
diSerent  measure  of  proof  here  from  that  which  exists  in  all 
cases.} 

§  261.  There  are  also  certain  talei,  for  the  proof  of  which  the 
law  requires  a  deed,  or  other  vritten  document.    Thus,  by  the 


Ninth,  which  enforcei  the  obwrrBnce  of  itead  of  %  protection,  bak  not  become  tn 

tbi»  diMtTiiw,'  expreuly  dtes  Be.  Paul  aa  impediment  to  juBtice,  uid  whether,  m 

an  anthori^,  where  he  telti  the  Cortnthl-  tuch,  it  ihould  not  be  abrogated.     That 

—  -'---  '- — -re  doonuu  vel  trium  testium  this  WM  the  <¥inioD  of  the  commooJaw 


atat  onrne  verbom.'*    Now,  howerer  well    judge*  in  far  earlier  timei  than  the 
•uitsd  thii  role  might  have  been  to  the    ent,  \a  apparent  from  aevei  ' 
pecoliai  drcomauncei  of  the  Jewiih  aa-    tioos,  which  restrict  (he  rule 


^ _ __  _ _ _BB    of 

don,  who,  like  the  Hindus   of  old,  the  merely  apitjtital  conusance,  and  determine 

modetn  Qreeka,  and  other  enalared  and  that  all  temporal  macten,  which  incident- 

oppreaned  people,  euterluned  no  very  n-  ally  ariae  before  the  Eccleuaadcal  courta, 

■Tted  notioai  on  liie  lulgect  of  truth ;  and  may,  and  indeed  miiit.  be  proved  there 

who,  OD  one  moti  remarkable  occasion,  aa  elsewhere,  by  such  efidence  aa  the 

pre  cofudoalre  proof  that  eren  tlieneces-  common  law  would  allow."*     See  also 

ai^  of  caUing  two  witneaie*  was  no  ralid  Beat'i  Frinclpiea  of  Bvidenoe,  5  890-S94; 

protection  anioit  the  crime  of  peijuiy;*  Willa  on  Circunut.  BTid.p.  28;  2H.  BL 

—  it  m«y  wet]  be  doubted  whether,  in  the  101;  2  Lut.  606. 
pnaiint  dTiliied  age,  ancb  a  doctrine,  in- 


17,  direct!  tliat,  in  a  cue  of  private  difihr-  neiaea,  or  quantity  of  oral  proof  to  b« 

eoce  between  ChriaUan  bretiiren,  the  In-  required,  it  cannot  be  extended  beyond 

jored  party  ibali  go  to  the  offinder,  taking  the  CM«far  wliichit  ii  prescribed;  name- 

with  him  "  one  or  two  more,"  who  are,  in  ly,  the  case  of  a  private  and  personal 

the  Srat  instance,  to  act  aa  arbitislon  and  wrong,  prosecuted  before  the  Church,  in 

peacemakers;  not  as  witnesses;  fbr  (bey  the  way  of  ecclesiastical  discipline,  and 

are  not  necesssrilv  sapoosed  to  have  any  this  only  whece  the  already  exutiug  rale 

previooi  knowledge  or  the  case.     After-  requires  mote  than  one  witness.    G.] 
wards  these  may  be  called  as  witnesses         i    Dec.  Greg.  lib.  2,  tit.  20,  c.  28. 
before  the  Church,  to  testify  what  took         *  2  Cor.  c.  18,  v.  1. 
plaoe  on  that  occasion ;  and  their  nnmber         *  St.  Matthew,  c.  26,  T,  60,  61. 
will  aatlsiy  any  rule,  even  of  the  Jewish         <  Richardson  n.  Diaborow,  1  Vent  291 ; 

Church,  reipecting  the  number  of  wit-  Bhotter  d.  Friend,  2  Salk.  M7 ;  Breedon 

neaaea.    Btit  if  this  passage  is  to  be  taken  ■>.  Gill,  Ld.  Raym.  221.    See  ftaKtiar,  S 

«  an  indication  of  the  number  of  wll-  Bun.  EccL  L.  804-306. 
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Btatutes  of  the  United  States,*  and  of  Oreat  Britiuu,'  the  grand 
hill  of  Bale  is  made  essential  to  the  oomidete  trauafer  of  auj  lA^ 
or  veaad;  thoagh,  aa  between  the  parties  themselves,  a  title  dmj 
be  acquired  by  the  vendee  without  such  docnment.  Whether  this 
documentor;  evidence  is  required  hj  the  law  of  nati<Hi8  or  not, 
is  not  perfectly  settled ;  but  the  weight  of  opinion  is  clearly  on 
the  side  of  its  necessity,  anA  that  without  this,  and  the  other  usual 
documents,  no  national  character  is  attached  to  the  vessel.' 

§  262.  Written  evidence  ia  also  required  of  tlie  several  trans- 
actioi» .  mentioned  in  the  Staimte  qf  Frtmdt,  passed  in  the  reign 
of  Charles  II.,  the  provisions  of  which  have  been  enacted,  gener- 
ally in  the  same  words,  in  nearly  all  of  the  United  States.*  The 
rules  of  evidenoe  contained  in  this  celebrated  statute  ai«  calculated 
for  the  exclusion  of  peijury,  by  requiring,  in  the  cases  therein 
mentioned,  some  more  satisfactory  and  convincing  testimony  than 
mere  oral  evidence  aSbrds.  The  statute  dispenses  with  no  proof 
of  consideration  which  was  previously  required,  and  gives  no 
efficacy  to  written  contracts  which  they  did  not  previously  possess.' 
Its  policy  is  to  impose  such  reqiiisites  upon  private  transfers  of 
property,  as,  without  being  fainderancee  to  &ir  transactions,  may 
le  either  totally  inconsistent  with  dishonest  projects,  or  tend  to 
multiply  the  chances  of  detection.*  The  object  of  the  present 
work  will  not  admit  of  an  extended  consideration  of  the  provisions 
of  this  statute ;  but  will  necessarily  restrict  us  to  a  brief  notice  of 
the  rules  of  evidence  which  it  has  introduced. 


t  Large  (Little  &  Brown'*  _    .„  .     _„ „ _,__ 

p»ge  QSi,  and  page  8051  i  Abbott  od  Sbip-  of  the  gtatates  of  &U  Uis  United  States 

pioB'  bj  Stoij,  p.  4E>,  n.  (2);   8  Kent,  except  Louisiana,  and  eiceptine  Kaosaa 

Comm.  IM,  149.     [S«e  ilao  Stat.  1860,  aod  Minnesota,  admitted  into  tbe  Union 

ch.  27,  9  U.  S.  StatQtes  at  lArgo  (L.  &  lince  the  publicaCioD  of  lii*  v(diuiie,  lee 

B.'b  edit),  MO]  Browne  on  Stat,  of  Frauds,  Appoadix,  pp. 

*  St»t.  6  Geo.  IV.  a  109 ;  4  Gtoo.  IV.  601-682.1 
e.48;  S&4W.  IV.  c.  66.  g  8ti  Abbott         »  2  Stwk.  Brid.  841. 
tta  Shipping,  by  8bee,  pp.  17-62.  '  Roberta  on  Frandi,  VnL  ndl.    This 

■  Abbott  on  Shipping,  by  Btory,  p.  1,  atatate  introduoed  no  new  principle  into 

n.  (1,)  and  oaaea  there  rated ;  Id.  p.  27,  n.  the  law ;  it  was  new  In  EnAnd  only  in 

(1);  Id.  p.  46,  n.  (2);  Obi  v.  The  Ei^a  themodeof  proof  whidiUreqnired.  Some 

Inj.  Co.  4  MaaoD,  172j  Jacobaan'a  Bea  protoctlTe '-" '"- ' 
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§  263.  By  this  statute,  the  ueceaaity  of  some  writing  is  tmi- 
TeiBallj  required,  upon  all  eonvef/ancet  qf  landa,  vr  mterett  m  ltmd», 

for  more  than  three  years ;  all  interests,  -whether  of  freehold  or 
less  than  fireehold,  certain  or  uncertain,  created  by  parol  without 
writing,  being  allowed  only  the  force  and  effect  of  estalas  at  will ; 

ud  lometiiiiM  by  restricting  such  ulei  'But  these  formBlities  were  sftorwards  dit- 
to partii'ulu'  place*.  Id  the  Anglo-Sucon  peosed  with,  except  In  the  ssle  of  mrtiule* 
laws,  such  regnlatloQt  were  quite  &  of T»liw(re*pretiois),orof greMtunount. 
miliar;  and  tbe  Statute  of  Frauds  was  (Candan.  ub.  sup.  p.  281,  n.  4.)  Ahen«- 
merely  tlie  revtTal  of  obsolete  pioTisions,  tkins  of  lands  were  made  onlj  (puldicis 
demanded  b;  the  urcutnBtuices  of  tbe  liteiis)  by  docnnienta  legally  authenti- 
times,  and  adapted,  in  a  new  mode  of  cat«d.  By  the  Danith  law,  lands  in  tbe 
proo^  to  the  improTed  condition  and  hab-  city  or  counti;  might  be  exchanged  with- 
it*  of  the  tradmg  community.  By  the  out  judicial  ^praisement  (per  tabula* 
laws  of  Lotharius  and  Edric,  kings  of  mann  slgnoque  penuutanlis  sffizsa),  by 
Kent,  9  IQ,  If  a  Kentish  man  pnrchMed  deed,  under  the  hand  and  seal  of  the 
any  diing  in  London,  it  must  be  done  in  party.  (Id.  p.  261,  n.  i.)  Tbe  Boman 
the  presence  of  two  or  three  good  citizens,  law  required  written  eTldenoe  in  a  great 
or  of  the  mayor  of  the  city.  (Caodani,  rariety  of  cases,  embracing,  among;  many 
Legea  Barbarorum  Antique,  vol.  4,  p.  others,  all  tiiose  mentioned  in  theStatirte 
2S1.)  The  laws  of  King  £dward  tbe  of  Frauds;  wbicbare  ennmerated  by  S, 
Elder  (De  jure  et  lite,  g  1)  required  the  De  LescuL  De  Exam.  Teitium,  Cap.  26. 
testimony  of  the  mayn't  or  some  other  (Farinac  Oper.  Tom.  2,  App.  24£.)  See 
credjtde  person  to  every  sole,  and  prohib-  also  Brederodii  Bepertorium  Juris,  coL 
tied  all  sales  not  of  ihe  city.  (Canciao.  SM,  rai.  Soripcuia.  BimUar  provisioiis, 
nb.  sup.  p.  256.)  King  Atiielstan  prohib-  extending  in  tome  caaei  even  to  the  prooi 
hed  sales  in  tbe  counOy,  above  the  value  of  payment  of  debts,  were  enacted  in  the 
of  twenty  pence  i  and,  for  those  in  the  statutes  of  Bologna  (A.  D.  1454),  Milan 
city,  he  required  tlie  same  formalities  (14BB),  and  Naples,  which  are  preflxed  to 
•a  In  the  hiws  of  Edwattl.  (Id.  pp.  261,  Danty's  Traits  de  la  Preuve,  par  Temoius. 
26-2,  LL.  AtiieUlani,  }  12.)  By  the  laws  By  a  Peipetnal  Edict  in  the  AnJiduchy 
of  King  Ethehed,  every  freeman  was  re-  of  Flander*  (A.  D.  1611 ),  all  talet,  tetta- 
quired  to  hare  his  surety  (Sd^ntsor),  ments,  and  contracts  whatever,  above  the 
without  whom,  as  well  as  other  evidence,  value  of  three  hundred  livres  Arlois,  werv 
tbei«  could  bs  DO  valid  »»io  or  barter,  required  to  be  in  writing.  And  Inymnce. 
"  Nnlln*  homo  fiudat  altemtrum,  neo  by  Om  Ordonoance  de  Moulint  (A.  D. 
emat,  nee  permntet,  nisi  fid^nisorem  1666),  conflrmed  by  that  of  1667,  parol  or 
tijhajtj  et  testinKmiiun."  (Id.  p.  287,  LL.  verbal  evidence  was  excluded  in  all  cases, 
Ethelredi,  $£  1,  4.)  In  the  Concilium  where  Ihe  subject-matter  exceeded  the 
SeculaiB  of  Caante,  9  22,  It  was  provided,  value  of  one  hundred  tivree.  See  Daoty, 
that  there  shotild  be  no  tale,  above  the  de  la  Preuve,  Ac,  passm;  7  Poth.  (En- 
value  of  four  pence,  whether  in  the  city  or  vres,  &c,,  4to,  p.  56  ;  Trait^  de  la  Froc^d. 
eounlry,  without  the  presence  of  four  wit-  Civ.  ch.  t,  art.  4,  Begle  8me. ;  1  Poth.  on 
netaea.  (Id.  p.  806.)  The  same  rule,  in  Obi.  part  4,  ch.  2,  arts.  1,  2,  S,  5;  Com- 
nearly  tlie  same  words,  was  enacted  by  merdal  Code  of  France,  dh.  109.  The 
William  the  Coaqoeror.  (Id.  p.  SS7,  LL.  dates  of  these  regulations,  and  of  the  Stat- 
Gull.  Conq.  9  ^^.)  Afterwaivl*,  in  the  ute  of  Fraud*,  and  tbe  countries  in  which 
Charter  of  the  Conqueror  (J  BO),  no  cat.  they  were  adopted,  are  strikingly  indio- 
tie  ("  nulla  viva  pecunia,"  sdl,  animalia)  ative  of  the  revival  and  progress  of  com- 
could  be  legally  sold,  imless  in  tbe  cities,  merce.  Among  the  Jew*,  lands  we[« 
and  in  the  presence  of  three  witnesses,  conveyed  by  deed  only,  from  a  very  early 
(Canclan.  ub.  my.  p.  860,  Lege*  Anglo-  period,  a«  it  evident  lh>m  tlie  transaction 
Saxonicse,  p.  1S8  (o).  Among  the  an-  mentioned  in  Jer.  xxiii.  10, 11, 12;  where 
jleat  Sueones  and  Goths,  no  sale  was  the  principal  docDmeot  was  "  sealed  ao- 
originally  permitted  but  in  the  presence  cording  to  the  law  and  custom,"  in  the 
of  witnesses,  and  (per  mediatores)  through  presence  of  witnesses ;  and  another  writ^ 
the  medium  of  Innket*.  The  witnesses  {ng,  or  "open  evidence,"  was  also  taken, 
were  required  in  order  to  preserve  the  probably,  as  Sir  John  Chardin  thought 
avideoce  of  the  sale ;  and  the  brokers,  or  fiir  common  use,  as  is  the  ■"■"""'  in  tba 
mediators  {nt  pretium  moderarentur),  to  East  at  this  d^y. 
prevent  eztortioti,  and  to  see  to  the  title. 
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excp^it  leases,  not  exceedii^;  the  term  of  three  years  from  the 
mahdng  thereof,  whereon  the  rent  reserved  shall  amount  to  two- 
thirds  of  the  unproved  value.  The  tetm  of  three  years,  for  which 
a  parol  lease  may  he  good,  m\ist  he  only  three  years  ftom  the 
making  of  it ;  but  if  it  is  to  commence  m  futwo,  yet  if  the  term 
is  not  for  more  than  three  years  it  will  he  good.  And  if  a  parol 
lease  is  made  to  hold  from  year  to  year,  during  the  pleasure  of 
the  parties,  this  is  adjudged  to  he  a  lease  only  for  one  yeai-  certain, 
and  that  every  year  after  it  is  a  new  springing  interest,  arising 
upon  the  first  contract,  and  parcel  of  it;  so  that  if  the  tenant 
should  occupy  ten  years,  still  it  is  prospectively  but  a  lease  for 
a  year  certain,  and  therefore  good,  within  the  exception  of  the 
statute ;  though  as  to  the  time  past  it  is  considered  as  one  entire 
and  valid  lease  for  so  many  years  as  the  tenant  haa  enjoyed  it.^ 
But  though  a  parol  lease  for  a  longer  period  than  the  statute 
permits  is  void  for  the  excess,  and  may  have  only  the  effect  of 
a  lease  for  a  year,  yet  it  may  still  have  an  operation,  so  far  as  ita 
terms  apply  to  a  tenancy  for  a  year.  If,  therefore,  there  be 
a  parol  lease  for  seven  years  for  a  specified  rent,  and  to  commence 
and  end  on  certain  days  expressly  named ;  though  this  is  void  as 
to  duration  of  the  lease,  yet  it  must  regulate  all  the  other  terms 
of  the  tenancy.^ 

§  264.  By  the  same  statute,  no  leases,  estates,  or  interests, 
either  of  freeholfl  or  terms  of  years,  or  an  uncertain  interest, 
other  than  copyhold  or  customary  interests  in  lands,  tenements, 
or  hereditaments,  can  be  assigned,  granted,  or  surrendered,  unless 
by  deed  or  writing,  signed  by  the  party,  or  his  agent  authorized  by 
writing,'  or  by  operation  of  law.  At  common  law,  surrenders  of 
estates  for  life  or  years  in  things  corporeal  were  good,  if  made  by 
parol ;  but  things  incorporeal,  lying  in  grant,  could  neither  be 
created  nor  surrendered  but  by  deed.*  The  effect  of  this  statute 
is  not  to  dispenae  with  any  evidence  required  by  the  common  law, 
but  to  add  to  its  provisions  somewhat  of  security,  by  requiring 
a  new  and  more  permanent  species  of  testimony.     Wherever, 

>  Boberti    on   Fnodi,   pp.    241-244 ;  parol,  in  order  to  make  •  Unding  amtraet 

[Browne  on  Stat  of  Frauda,  £  1-40.]  of  tale,  provided  the  contract  iiKlf  be 

"  Doe  u.  BeU,  6  T.  H.  471 ;  [Browne  made  In  writing;  but  his  autliorilf  to  am- 

on  Slit,  of  Praudi,  $  89.]  tw  must  be  by  deed.    Stoiy  on  Agency, 

■  Id  tlie  Btatutei  of  aome  of  the  United  \  SO ;  Alna  t>.  Flumlner,  4  Greenl.  268. 
Statei,  the  words  "anthorized  by  writ.         *  Co,    Lit.    8ST  b,    888  a;    2    Shcf 

ing  "  are  omitted ;  in  whicli  case  it  ii  luf-  TonchiL  (by  Preiton),  p.  SOO. 
flowt  that  the  ageol  be  autliorind  by 
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tfierefore,  at  commoQ  lair  a  deed  vas  necessary,  the  Bame  solem* 
nitf  ia  still  requisite ;  but  vith  respect  to  lauds  and  tenements  in 
possession,  which  before  the  statute  might  have  been  surrendered 
by  parol,  that  is,  by  words  only,  some  note  in  writing  is  now  made 
essential  to  a  valid  surrender.^ 

§  265.  As  to  the  eff'ect  qf  the  eaneeUation  of  a  deed  to  devest  the 
estate,  operating  in  the  nature  of  a  surrender,  a  distinction  is 
taken  between  things  lying  in  liveiy,  and  those  which  lie  only  in 
grant.  In  the  latter  case,  the  subject  being  incorporeal,  and 
owing  its  very  existence  to  the  deed,  it  appears  that  at  common 
law  the  destruction  of  the  deed  by  the  party,  with  intent  to  defeat 
the  interest  taken  under  it,  will  hare  that  eSect.  Without 
such  intent,  it  will  be  merely  a  case  of  casual  spoliation.  But 
where  the  thing  lies  in  livery  and  manual  occupation,  the  deed 
being  at  common  law,  only  the  authentication  of  the  transfer,  and 
not  the  operative  act  of  conveying  the  property,  the  cancellation 
of  the  instrument  will  not  involve  the  destruction  of  the  interest 
conveyed.*  It  has  been  thou^t,  tliat  since  writing  is  now  by  the 
statute  made  essential  to  certain  leases  of  hereditaments  lying  in 
livery,  the  destruction  of  the  lease  would  necessarily  draw  after 
it  the  loss  of  the  interest  itself.*  But  the  better  opinion  seems  to 
be,  that  it  will  not ;  becaase  the  intent  of  the  statute  is  to  tako 
away  the  mode  of  transferring  interests  in  lands  by  symbols  and 
words  alone,  as  formerly  used,  and  therefore  a  surrender  by  can- 
cellataon,  which  is  but  a  sign,  is  also  taken  away  at  law ;  though 
a  symbolical  surrender  may  still  be  recognized  in  chancery  as  the 
ba^  of  relief.*  The  surrender  in  law,  mentioned  in  the  statute, 
is  where  a  tenant  accepts  &om  his  lessor  a  new  interest,  incon- 

I  Roberto  on  !Fnind>,  p.  248;  [BromM  of  the  United  State*,  wber«  the  owners 

,   m  Statute  of  Fraud*,  g  4l-C7.]  landi  which  he  holdi  by  an  imreglBtereil 

*  Robert*    on  Fraud*,  pp.   248,  24S ;  deed,  ii  about  to  lell  hii  natate  to  a  atnui. 

Bolton  r.  Bp.  of  Carlisle,  2  H.  Bl.  2flS,  rgt,  it  li  not  unoiuil  fbr  him  to  eurrender 

264;   Doe  v.  RiDghsm,  4  B.  &  A.  672;  hii  deed  to  his  gtsntor,  to  be  cancelled, 

Holbrook  d,  TirreU,  9  I^ck.  106;  Boll-  the  origiDBl  grantor  thereupon  nt^ns  • 

fcrd  V.  Morehou<e,  4  Conn,  560;  Gilbert  new  deed  to  the  new  purchaser.    Thia 

D.  BulUey,  6  Conn.  282 ;  Jockion  v.  ChtiM,  redelivery  ii  allowed  to  have  the  practical 

2  John*.  86.     See  '"fi",  5  f^-  efibct  of  a  lurrender,  or  reconveTance  of 

■  4   Bac  Abr.  218,   tit  I«a«e*   and  the  estate,  the  fine  grantee  and   thon 

Terms  from  Tears.  T.  claiming  tinder  him  itot  being  pertnltted 

<  Roberts   on   Fmuds,  pp.   261,   262 ;  to  give  mudI  evidence  of  the  contents  of 

Uagennls    v.   McCnUogh,   QUb.   Eq.   R.  the  deea,  thus  surrendered  and  deatrojed 

236;  Natchbolt  o.  Porter,  2  Vem.  llS;  4  with  his  consent,  with  a  view  of  passing  ■ 

Kent,  Comm.  104;  4  Cmlse't  Dig.  p.  86  legal  title  to  hii  own  alienee.    Furttf  d. 

lOreenleof' B  edit),  tit.  82,  ch.  T,  GS  6,  e,  T ;  Fanar,  4  H.  Hamp.  191 ;  Commonwealth 

{2dedit.(lSe6}  vol.2,p.41S<tHf.,-]  Roe  e.  Dodley,  10  Mass.  408;  Holbrook  o.  Tta- 

*  Archb.  of  York,  6  SoMt,  66.   In  MrerKl  nil,  9  Pick.  106 ;  Banatt  f>.  TtaonidUu, 
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Histeot  with  that  which  he  previously  had ;  la  which  case  a  sov' 
render  of  his  former  interest  is  presomed.^ 

§  266.  ThiB  statute  farther  requires  that  the  declaratioa  or 
creation  of  truatt  of  lands  shall  be  manifested  and  proved  onlj  by 
some  writmg,  signed  by  the  party  creating  the  trust;  and  all 
grants  and  assignments  of  any  such  trust  or  confidence,  are  also 
rf)  be  in  writing,  and  signed  in  the  same  manner.  It  is  to  be 
ijbserved,  that  the  same  statute  does  not  require  that  tbe  trust 
itself  be  created  by  writing ;  but  only  that  it  be  manifested  and 
proved  by  writing ;  plainly  meaning  that  there  shoold  be  evidence 
in  writing,  proving  that  there  was  a  trust,  and  what  the  trust  was. 
A.  letter  acknowledging  the  trust,  and,  d  fortiori,  an  admisaion, 
in  an  answer  in  chancery,  has  therefore  been  deemed  sufficient 
to  satisfy  the  stAtute.'  Betalting  &ufti,  or  those  which  arise  by 
implication  of  law,  are  specially  excepted  &om  the  operation  of 
tiie  statute.  Trusts  of  this  sort  are  said  by  Lord  Hardwicke  to 
arise  in  three  cases :  first,  where  the  estate  is  purchased  in  the 
name  of  one  person,  but  the  money  paid  for  it  is  the  proper^  of 
another ;  secondly,  where  a  conveyance  is  made  in  trust,  declared- 
only  as  to  part,  and  the  residue  remains  undisposed  of,  nothing 
being  declared  respecting  it ;  and,  thirdly,  in  certain  cases  of 
&aud.B  Other  divisions  have  been  suggested ;  *  but  they  all  seem 
to  be  reducible  to  these  three  heads.  In  all  these  cases,  it  seemB 
now  to  be  generally  conceded  that  parol  evidence,  though  received 
with  ^at  caution,  is  admissible  to  establish  the  collateral  facta, 
(not  contradictory  to  the  deed,  unless  in  the  case  of  fraud,)  &om 
which  a  trust  may  l^ally  result ;  and  that  it  makes  no  difiereuco 


1  Qt««nL  78.     See  i  Cmlw'i  Dig.  tit  32,  tlon,  bnt  fbr  Oie  tmdertbkmB  of  the  per 

e.  1,  i  16,  iMte  (OrMBteafa  etUt.),  [Sd  Mn  whom  he  trusted,  or  elu  it  moit  be 

•dlt.(1866)TO'  "  -   ""'  

1  Robertt   I 


t.  (1866)  ToL  2,  p.  SOO.]  ihoim  to  be  an  attempt  tc 

'  *•  -^-^     on  Prand-    —    "'"    """  '  -      -      "      ■ 


>  Robertt   on  Frandi,  pp.  269,  260;  gal  troat.    Qreater  on  £Tid.  in  Equitr, 

[Browne  on  Stat,  of  Fiauda,  {$  44,  69,  p.   108     2921 ;   Strode  v.  Wincheater.  1 

00.]  Dick.  8ST.     See  Vfhile  i,  Tudor'a  Lead- 

*  Fonter  o.  Hale,  S  Vea.  696,  707,  per  ing  Caae*  In  Equity,  toI.  2,  part  1.  p.  691 ; 

Ld.  Alracle; ;  4  Kent,  Comm.  8P5j  Rob-  IBrowne  on  BtU.  of  Fcauda,  §  97  «  leq.; 

eta  on  Fraoda,  p.  96 ;   1  Crniae'a  Dig.  Dean  v.  Dean,  1  Stockton,  44.    In  Con- 

(bj  Greenleaf)  HL  IS,  cb.  1,  S§  SB,  87,  p.  necdcat,  it  haa  been  held  that  where  m 

8SUi  [2dedit.(186e}Tol.l,p.SG9;]  Lewin  hoaband   CMiTejed   land   to  hia   &ther 

on  Tniata,  p.  80,     Courta  of  squitj  nill  without  cousidenitioii,  bat  under  a  parol 

receive  parol  eridence,  not  only  to  ei-  agreement  that  the  fttber  should  convey 

plain  an  imperfect  declarallan  of  a  tea-  it  to  the  witb  of  Ae  son,  parol  evidence 

talor't  intenUonioTlruat,  buteven  toadd  waa  admiaalble  to  eatabluh  tJie  mut  in 

oooditioni  of  tniat  to  wbirt  appean  a  aim-  &Tor  of  the  wife.    Haydan  d   Denalow, 

ffdeTl4e  or  bequest    Bnt  It  mnat  ettbra  27  Conn.  886.1 
birly  pnanmaUe,  that  the  teatatOT        ■  Uoyd  f.  SpUlet,  2  Atk.  148,  ISO. 
wmld  taave  made  tha  nqoWts  dodanp        *  ILomax'i  uigMtrp.  200. 
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as  to  its  admiraibilitj  whether  the  enppoaed  ptiTcbaaer  be  living 
or  dfltul.* 

§  267.  Wriliteii  endence,  signed  by  the  pattjr  to  be  charged 
tlierewith,  or  bj-  bis  agent,  is  by  the  same  statute  required  in 
every  case  of  contract  by  an  executor  or  administrator,  to  answer 
damages  out  of  his  own  estate ;  every  promise  of  one  person  to 
answer  for  the  debt,  default,  or  miscarria^  of  another ;  every 
agreement  made  in  consideration  of  marriage ;  or  which  is  not  to 
bo  performed  within  a  year  from  the  time  of  making  it ;  and  every 
contract  for  the  sale  of  lands,  tenements,  or  hereditameats,  or  any 
interest  in  or  concerning  them.  The  like  evidence  is  also  required 
in  every  case  of  contract  for  the  sale  of  goods,  for  the  price  of  .£10 
sterling  or  upwards,^  unless  the  buyer  shall  receive  part  of  the 
goods  at  time  of  sale,  or  give  something  in  earnest,  to  bind  the 
bargain,  or  in  part  payment.' 

§  268.  It  is  not  necessary  that  the  written  evidence  required 
by  the  Statute  of  Frauds  should  be  comprised  in  a  single  docu- 
ment, nor  that  it  should  be  drawn  up  in  any  particular  form.  It 
is  sufficient,  if  the  contract  con  be  plainly  made  out,  in  ail  itt 
term»,  from  any  writiaigi  of  the  party,  or  even  from  his  (wrwpiwwt 
eace.  But  it  must  all  be  collected  from  the  wr^ngt;  verbal  testi- 
mony not  being  admissible  to  supply  any  defects  or  omissions  in 
the  written  evidence.*    For  the  policy  of  the  law  is  to  prevent 


1  8  SQKden  OD  Tendon,  266-280  (10th  puties  fbr  &  trntt    Hoore  s.  Moon,  88 

edit);  2Storj,£q.  Juriip.  51201,  note;  «.  Hamp.  882.] 

Lench  v.  Lench,  10  Ves.  GIT;  BoTd  v.         *  The  txaa  here  reqaired  Ii  difibrent 

HcLeui,  1  Johna.  Ch.  R.  582 ;  4  Kent,  in  the  levenl  atatei  of  the  Umoa,  tuj. 

Comm.  806j   Pritchard  o.  Brown,  4  N.  ing   ftom  thirty  to  fifty  dollart.      [See 

Hamp.  39T.    See  alio  an  articlo  in  8  Iaw  Browne  on  Stat,  of  t>audB,Appendix,  pp. 

Hag.  p.  131,  where  the  Enicliih  cases  on  608-632.1    But  the  rule  ii  ereirwliere  the 

thia  subject  are  reTiewed.    The  American  aame.     By  the  slatuta  of  9  Geo.  IV.  c. 

decisions  ore  collected  in  Mr.  Band'a  note  14,  this  proTuion  of  tlie  Statute  of  Fiaudi 

to  tlie  case  of  Goodwin  t>.  Hubbard,  16  ia  extended  to  contiactB  executory,  fbr 

MaM.   218.     In  MiundaitfltM,  there  are  goods  to  be  mannbctured  at  a  ftitnre  day, 

diOa  apparently  to  the  eBect,  that  parol  or  otherwiae  not  in  a  state  St  Cbr  deliv- 

evidenue  \»  not  admiuible  in  these  cases ;  ery  at  the  lime  of  making  the  contract, 

but  tlie  point  doea  not  seem  to  hare  been  Shaiea  in  a  joint«tock:  company,  or  a  pro- 

directly  in  judgment,  unless  It  is  involved  jected  railway,  are  held  not  to  be  goods 

In   the  decision  in  Buliard  d.  Briggs,  7  or  chattels,  within  the  meaning  of  the 

Pick.  533,  wliere  parol  evidence  waa  ad-  statute.    Humble  v.  Mitchell,  11  Ad.  h 

mitUNl.     See  Scorer  r.  Batson,  8  Mass.  EL  206;  Tempest  v.  Kiber,  8  M.  O.  &  S. 

481,  442;  Northampton  Bank  o.  Whiting,  261;  Bowlby  u.  Bell,  Id.  284. 
12  MtM.  104,  109;  Goodwin  d.  Hubbard,         ■  2  Kent,  Comm.  498,  494,  496. 
15  MaM.  210,  217.    ]ln  New  Hampshire,         *  BoydeU  v.  Drummond,  11  East,  142; 

parol  evidence  is  auniaaible  to  eatablirii  Chitty  on  Contracts,  pp.  814-816  ('4th  Am. 

a  fact  from   which    the   law   will   ndsa  edit.) ;  2  Kent,  Comm.  611 ;  Roberts  on 

■n"  impir  a  trust,  but  not  to  prove  any  FtandJi,  p.  121 ;  Tawney  v.  Crowther,  8 

declaration  of  trust  <k  agteemeut  of  the  Bra.  Cli.  Bep.  161.  SIS,  4  Cruise's  Dig 
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frftud  and  peijiuy,  by  taking  all  f^e  enamerated  tranBactions 
entirely  out  of  the  reach  of  any  verbal  testimony  vhatever.  Nor 
ia  the  place  of  signature  material.  It  is  sufficient  if  the  vendor's 
name  be  printed,  in  a  bill  of  parcels,  provided  the  vendee's  name 
and  the  rest  of  the  bill  are  written  by  tlie  vendor.^  Even  his 
signature,  as  a  witness  to  a  deed,  vhich  contained  a  recital  of  th^ 
agreement,  has  been  held  sufScient,  if  it  appears  that  in  fact  bo 
knew  of  the  recital.*  Neither  is  it  necessary  that  the  agreement 
or  memorandum  be  signed  hy  both  parties,  or  that  both  be  legally 
bound  to  the  performance ;  for  the  statute  only  requires  tbat  it  be 
signed  "by  tiie  party  to  be  charged  therewith,"  that  is,  by  the 
defendant  agtunst  whom  the  perfonnance  or  damages  are  do- 


§  269.  Where  the  act  is  (fone  2?  proeurati&n,  it  is  not  necessary 
that  the  agent's  authority  should  be  in  writing ;  except  in  tiiose 
cases  where,  aa  in  the  first  section  of  the  statute  of  29  Car.  13,  c. 
S,  it  is  so  expressly  required.    These  excepted  cases  are  undei^ 

(b7  Qreeiileaf),  pp.  SS,  S6,  3S,  87,  tit  82,  lev  b.  Bewdslej,  2  Scmth.  670;  Md  in 
c.  3,  5S  8,  l&-2e  [Qreenlesf' I  2d  edlL  North  CartiUna,  MiUer  v.  Irrine,  1  Der. 
(1866)  vol.  2,  pp.  814-861  and  nates];  &  Batt.  lOS;  and  now  ia  SmOJt  Caniiiia, 
Cooper  V.  Smith,  16  Eut,  108;  Pirkhorst  Fyler  f.  Giveiu,  Kilej'g  Law  Cm.  pp.  68, 
D.  Van  Cordandt,  1  Johnt.  Ch.  R.  OH),  6^  overrulinK  Stopbem  v.  Winn,  2  N.  i 
281, 282 ;  Abeel  r.  Hadcllff,  18  Johns.  297 ;  McC.  872,  n. ;  Woodward  d.  Pickett,  Dud- 
Smith  u.  Amold,  6  MMOn,  414;  Ide  *.  ley's  So.  Car,  Rep.  p.  SO.  See  alw  Vio- 
Staoton,  16  Venn.  686;  Sherburne  v.  let  r.  Patton,  6  Crtuch,  142'  Taylor  o. 
Shaw,  1  H.  Hamp.  167;  Adams  v.  Mc-  Rosa,  S  Yerg.  880;  8  Kent,  Comm.  122; 
Mllhui  7  Port.  73 ;  Ode  v.  NLion,  6  Cow-  2  Stark.  ETid.  860  jeth  Am.  edit  I. 
en,  446;  Meadows  D.  Meadows,  8  McCord,  >  Sannderson  o.  Jackson,  2  B.  &  P. 
468;  Nichols  v.  Johnson,  10  Conn.  192.  28S,  as  explained  in  Champion  o.  Pium- 
Whether  Ae  Sutule  of  Fraudg,  in  requir-  mer,  INevr  Rep.  254;  Roberts  on  Frauds, 
ing  that,  in  certain  ca«ei,  the  "a^ree-  vp.  124,  126;  Pennlnian  v.  Hartshorn,  18 
mant"  be  proved  bj   writing,  requires  Mass.  87. 

thai  the  "consideration"  should  he  ex-  '  Weltbrd  t>.  Beezelj,  IVee.  6;  1  Wils. 

prewed  in  tha  wridng,  as  part  of  the  118,  t.  o.    The  same  nile,  with  its  qoali- 

■greement,   Is  a  point  which  has   been  flcatioQ,  is  recognized  in  thu  Roman  law, 

mnch  dltcnsted,  and  upon  which  the  Eng-  as  applicable  to  all  sabscrihing  witnesses, 

llsh  and  tome  American  cases  are  in  dl-  except  those  whoae  offldal  Sitj  obliges 

i«Ct  opposition.    The  English  courts  hold  them  to  sul»cribe,  such  as  notaries,  Ac 

the  afflrmatlre.    See  Wain  v.  Warlters,  Henochios,   De  Fn>nunp.  lib.   S;  Pr«- 

6  East,  10;   reviewed  and  conflrmed  in  sump.  66,  per  tot. 

Sanndeis  v.  Wakefield,  4  B.  &  Aid.  696 ;  ■  Allen  v.  Bennett,  3  Tannt  169 ;  8 
■Dd  their  construcflon  ha«  been  followed  Kant,  Comm.  610,  and  cases  there  cited; 
In  Nao  York,  Sean  p.  Brink,  8  Johns.  Shirlev  n.  Shirley,  7  Bhiokf.  462;  Darii 
310;  Leonard  D.Vredenbnrg,  8  Johns.  29.  v.  Shields,  26  Wend.  841;  DouglaBS  v. 
In  Nob  Hamptkin,  in  Neelson  v.  Sao-  Spears,  2  N.  &  McC.  207.  ,1  •  The  New- 
borne,  2  N.  Hamp.  413,  the  same  con-  York  statute  seems  to  reqnire  a  contract 
■Imcdon  seems  to  be  recognized  and  ap-  fbr  the  sale  of  goods  aboTe  the  viUue  of 
proved.  But  in  MaitmAtaeea,  it  waa  fifty  dollars  to  be  signed  by  both  partiea. 
r^ected  by  tlie  whole  court,  upon  great  Dykers  v.  Townsend,  24  N.  Y.  Ct  App. 
conaidemtion,  in  Packard  v.  Richardson,  67.  But  the  verbal  directloiiB  of  the  par^, 
17  Mass.  122.  So  in  Maine,  Lery  v.  Mer-  sent  by  telegraph,  accepting  a  propogiliou, 
rill,  4  Greenl.  180 ;  in  Cormectical,  Sage  u.  will  amount  to  signing  within  the  statute. 
WUcox,  6  Conn.  81;in  ^cwyer*^.  Buck-  Dunning  n.  Roberto,  SG  Barb.  463.] 
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Stood  to  be  those  of  an  actual  conveyance,  not  of  a  contract  to 
coorej ;  and  it  ia  accordingly  held,  that  though  the  agent  to  make 
a  deed  must  be  authorized  by  deed,  yet  the  agent  to  enter  into  an 
agreemetU  to  convey  is  sofficiently  authorized  by  parol  only.^  An 
aaeUoneer  ia  regarded  as  the  agent  of  both  parties,  whether  the 
subject  of  the  sale  be  lands  or  goods ;  and  if  the  vhole  contract 
con  be  made  out  from  the  memorandum  and  entries  signed  by 
him,  it  is  safficient  to  bind  them  both.^ 

§  2T0.  The  word  landt,  in  this  statute,  has  been  expounded  to 
include  eveiy  claim  of  a  pennanent  right  to  hold  the  lands  of 
another,  for  a  particular  purpose,  and  to  enter  upon  them  at  all 
times,  without  his  consent.  It  has  accordingly  been  held,  that 
a  right  to  enter  upon  the  lands  of  another,  for  the  purpose  of 
erecting  and  keeping  in  repair  a  mill-dam  embankment,  and  canal, 
to  raise  water  for  working  a  mill,  is  an  interest  in  land,  and 
cannot  pass  but  by  deed  or  writing."  But  where  the  interest  is 
Tested  iu  a  corporation,  and  not  in  the  individual  corporators,  the 
shares  of  the  latter  in  the  stock  of  the  corporation  are  deemed 
personal  estate.* 

§  271.  The  main  di£Sculties  under  this  head  have  arisen  in  the 
application  of  the  principle  to  cases,  where  the  subject  of  the  con- 
tract is  trees,  growing  crops,  or  other  ihingi  aimexed  to  the  freehold. 
It  is  well  settled  that  a  contract  for  the  sale  of  fniiit  of  the  earth, 
ripcy  hut  not  yet  gathered,  is  not  a  contract  for  any  interest  in 
Iwids,  and  80  not  within  the  Stetuto  of  Frauds,  though  tbe  veadee 
is  to  enter  and  gather  them."  And  subsequently  it  has  been  held, 
that  a  contract  for  the  sale  of  a  crop  ofpotatoet  was  essentially  the 
same,  whether  they  were  covered  with  earth  in  a  field,  or  were 
stored  in  a  box ;  in  either  case,  the  subject-matter  of  the  sale, 

>  Blorr  on  Agency,  §60;  Colesi'.  Tra-  Agenc 
Gothick,  e  Ve«.  250;  Clinaii  v.  Cooke,  1  Cleave 
Sch.  &  LeT.  22;  HoberW         "       '  "       ' 


in  tb«  name  of  hi*  principal,  and  after-  82,  cb.  S,  S  1,  note  (Oieenleaf'i  »di[,), 

wards  he  be  regularly  coDstitulsd  by  letter  [2d  edit.  |1S66)  toI.  2,  p.  846;  Brovne  on 

of  attorney,  bearing  date  prior  to  that  of  StaL  of  Frauds,  £§  847,  869.] 

the  deed ;  tbU  ii  a  subsequent  ratification,  'Cook    v.    Steams,    It    Mass.    588; 

openilJDg  by  estoppel  against  the  prind-  [Browne  on  Stat,  of  Frauds,  S  22T-262J 

p«l,  and  rendering  tbe  bond  valid  in  law.  *  Bligh  o.  Brent,  2  T.  &  C^.  268, 2a&, 

Uilliken  b.  Coombs,  1  Greenl.  848.    And  206;  Bradley  v.  Holdsworth,  8  M.  &  W. 

•ee  Ulen  v.  Kittredge,  7  Mass.  238.  422. 

■  Emmerson  r.  Heelis,  2  Tannt  88;  *  Pwker  v.  Staniland,  II  But,  863j 

Wbite  V.  Procter,  4  Taunt.  209 ;  Long  on  Cntlei  n.  Pope,  1  Shepl.  B87. 
Salei,  p.  S8  (Band's  edit.) ;   Story  on 
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nAmcIf,  potatoee,  being  but  a  ^rBonal  chattel,  and  bo  not  within 
the  Statute  of  Frauds.^  The  latter  cases  confirm  the  doctrine 
inrolved  in  tbia  decision,  namely,  that  the  transaction  takes  ita 
character  of  realty  or  personalty  team  the  principal  subject-matter 
of  the  contract,  and  the  intent  of  the  partiee ;  and  that  therefore 
a  sale  of  any  growing  produce  of  the  earth,  reared  by  labor  and 
expense,  in  actual  existence  at  the  time  of  tiie  contract,  whether 
it  be  in  a  state  of  maturity  or  not,  is  not  to  be  considered  a  sale 
of  an  interest  in  or  concerning  land.*  In  regard  to  tiitings  pro- 
duced annually  by  the  labor  of  man,  the  question  is  sometimes 
solved  by  reference  to  the  law  of  emblements;  on  the  ground, 
that  whatever  will  go  to  the  executor,  ^e  tenant  being  dead, 
cannot  b«  considered  as  an  interest  in  laud."  But  the  case  eeems 
also  to  be  coTered  by  a  broader  principle  of  distinction,  namely, 
between  contracts  .conferring  an  ezdusiTe  right  to  the  land  for 
a  time,  for  the  purpose  of  making  a  profit  of  the  growing  mirfaee, 
and  contracts  for  things  annexed  to  the  freehold,  in  prospect  of 
iheir  immediate  $eparaiion;  from  which  it  seems  to  result,  that 
where  timl>er,  or  other  produce  of  the  land,  or  any  other  thing 
annexed  to  the  freehold,  is  specifically  sold,  whether  it  is  to  be 
severed  from  the  soil  by  the  vendor,  or  to  be  taken  by  the  vendee, 
under  a  special  license  to  enter  for  that  purpose,  it  is  still  in  the 
contemplation  of  the  parties,  evidently  and  substaatially  a  sale 
of  goods  only,  and  so  is  not  within  the  statute.* 

1  Warwick  v.  Brace,  2  M.  &  S.  2D5.  *  Kobert*  on  Frandi,  p.  128 ;  i  Kent, 

The  contract  wu  made  on  the  12th  of  Comm.  460,  4el ;    Long   on    gale«   (t^ 

October  irbea  the  crop  wu  at  iti  mata-  Rand),  pp.  7&-81,  and  case*  there  cited; 

rit;;  and  it  would  teem  that  the  pouioet  Chin?  on  Contracta,  p.  241  {2d  edit); 

wera  fortliwith    to   be    digged   and   re-  Bank  of  Lansingburg  v.  Cnaj,  1  BarliL 

moved.  642.     On  this  eubject  neither  the  Engliih 

'  EranB  v.  Boberti,  6  B.  &  C.  829;  nor  the  Ameni;;n  dedgioua  aie  quite  uni- 

Joan  V.  Flint,  10  Ad.  &  EL  758.  form ;  but  the  weight  of  authority  ii  be- 

*  Sae  obterratioDi  of  the  learned  lieved  to  be  ai  stated  in  the  text,  tiiougii 
judges,  in  Evans  e.  Roberts,  6  B.  &  C.  k  Is  true  of  the  former,  as  Ld.  Abinger 
820.  See  iImo  RodweU  v.  Phillips,  9  M.  remarked  in  BodweU  o.  FbilUps,  9  M.  4 
&  W.  601,  where  it  was  held,  that  an  W.  606,  tliat  "no  general  rule  is  laid 
agreement  for  the  sale  of  growing  peart  down  in  ao;  one  of  them,  that  i«  not  con- 
was  an  agreement  for  the  sale  of  an  intfir-  tradicted  by  some  othen,"  See  alao 
eat  in  land,  on  the  principle,  that  the  Poulter  b.  KilUngbeck,  1  B.  &  P.  893; 
fruit  would  not  pus  to  the  executor,  but  Parker  i>.  Staniland,  11  Eaat,  862,  diatin- 
would  descend  Co  the  heir.  Tlie  learned  guishing  and  qualifying  Crosby  v.  Wada- 
Cliief  Baron  distinguished  this  case  from  worth,  6  East,  611;  Smith  i>.  Sunnan,  fi 
Smith  c.  Sunnan,  Q  B.  &  C.  661,  the  lat^  B.  &  C.  561 ;  Watta  v.  Friend,  10  B.  &  C. 
ter  being  the  case  of  a  sale  of  growing  446.  The  distincCiuD  taken  in  Bostwick  v. 
timber  b7  the  foot,  and  so  tnaUd  bv  the  Leach,  S  Uay,  476,  484,  is  this,  that  when 
partia  u  if  it  had  been  actnallj  foiled; —  there  is  a  sole  of  property,  which  woidd 
a  distinction  which  conflrms  the  ■dew  anb-  pass  br  a  deed  of  buid,  as  such,  withont 
MqueoKy  taken  in  the  text.  any  otiwr  deecription,  if  It  con  be  iq)* 
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§  272,  Devitea  of  limdt  and  tenemmU  are  aUo  requiied  to  be  in 
TritdDg,  Bigned  by  the  testator,  and  attested  by  credible,  that  is, 
by  competent  witnesses.  By  the  statutes,  82  Hen.  YIU,  c  1.  and 
84  £  35  Hen.  YIQ.,  c.  5,  devises  were  mecely  required  to  be  in 
vritiii^.  The  Statate  of  Frauds,  29  Car.  II.,  c.  8,  required  the 
attestetion  of  "  three  or  foiir  credible  witnesses  ; "  bnt  the  statute  1 
Vict  c.  26,  has  reduced  the  number  of  witnesses  to  two.  The  pro- 
visions of  the  Statute  of  Frauds  on  this  subject  hB.ve  been  adopted 
in  most  of  the  Uuited  States.'     It  requires  that  the  witnesses 

rated  from  the  &eehoM,  uid  b;  the  con-  B.,  Shelton  v.  LItjus,  2  Tynr.  427, 429 ; 

tract  is  to  be  aeparaied,  such  cootract  ia  Bayler,  J.,  ETaos  v.  Roberta,  C  B,  &  C. 

not  withui  the  autute.     See  accordmgly,  &31;   Scorell  v.  Boxall,  1  Y.  &  J.  898: 

Whipplen.  Foot,  2  Johns.  418,422;  Frear  Mnyfield  u.  Wadaley,   8  B.' 4  C.  867.) 

V.  Bartlenbergh,  6  Johns.  2Ttt ;  Stewart  d.  But  where  the  autgect-matter  of  the  con- 

DoDghty,  g  Johna.  108,  112;   Auttin  d.  tract  constitDtea  a  part  of  the  inheritance. 

Sawyer,  9  Coven,  89 ;  Erakine  p.  PInm-  and  ia  not  to  be  aeTered  and  delivered  by 

1  r. 1    ..T.  Ti-_i.__  ..    T. —   ,  yj^  vendor  m  a  chattel,  but  a  right  ai 

entry  to  cut  and  take  it  is  bargained  tiir, 

....    . or,  where  it  ia  emblementa  growing,  and 

I'm  V.  Carpeoter,  4  Met.  58fl.    Mr.  lUod,  a  right  in  the  soil  to  grow  and  bring  them 

who  haa  treated  thii  aubject,  aa  well  as  all  to  nutarity,  and  to  enter  and  take  them, 

others    on   which   he  haa   written,   with  that  makei  part  of  the  bargain,  the  caae 

gi«at  learning  and  acumen,  would  recon-  will  &1I  within  the  fonrth  aection  of  the 

cile   the  EngUah   authoritiea,   by   diatin-  Statute  of  Frauds.     (Carrington  e.  Boots, 

guiihing  between  thoae  caaea  in  which  2  M.  &  W,  267;   Sbelton  t>.   Livius,   2 

the  lul^ect  of  the  contract,  being  part  of  Tyrw.  429 ;   Scorell  n.  Bozall,  1  Y.  &  J. 

the  inheritance,  ia  to  be  aevered  and  de-  S9H ;  Earl  of  Falmouth  e.  Thomaa,  1  Cr. 

livered  by  the  vendor,  as  a  chattel,  and  &  M.  B9 ;  Teal  v.  Auty,  2  B.  &  Bin^  99 ; 

tboee  in  which  a  right  of  entry  by  the  Emmeraou  v.  Heelia,  2  Taunt.  88;  Wad- 

rendee  to  cot  and  take  it  is  hareained  fbr.  dington  v.  Brlatow,  2  B.  &  P.  452 ;  Cros- 

"  The  authoritiea,"  aays  he,  "  Jl  agree  in  by  d.  Wadsworth,  6  East.  602.}"     See 

this,  tliat  a  bargain  for  treea,  graas,  crops,  l!ong  on  Sales  (by  Rand),   pp.   80,   81. 

or  any  such   like  thing,  when   aevered  But  the  latter  Engliah  and  the  American 

from  the  soil,  which  are  growing,  at  the  authoritiea  do  not  aeem  to  recognize  such 

time  of  the  contract,  upon  the  soil,  but  lo  diatinctioD.     [See   also  Browne   on  Stat. 

be  aevered  and  deUvet«d  by  the  vendor,  of  Frauds,  JS  286-267.] 

as  chattels,  separate  bora  any  interest  in  'In  ^ea  Hampshirt  alone  the  will  is 

the  soil,  ia  a  contract  tor  the  aale  of  gooda,  required  to  be  a^ed.    Three  witneaaes 

wares,  or  raerchaadiae,  within  the  mean-  are  neceasaiy  lo  a  valid  will  in  Vermont, 

Ing  of  the  aeventeeoUi  aection  of  the  Stat-  Nta    HampMre,    MaiM,    Miamchuaeta, 

Ute  of  Frauds.     (Smith  u.  Strnnan,  9  B.  BJiode    IJand,     Connwiicur,    Nrw    Jeney, 

ft  C.  661;  Evana  e.  Roberta,  G  B.  &  C.  Mai^and,  South  Caroiina,   Georyia,  Flori- 

836;  Wntta  ■>.  Friend,  16  B.  &  C.  446;  da,  AlabaToa,  and  itistiaippi.    Two  wit- 

Farker  r.  Staniland,  II  East,  862;  War-  nessM  only  are  requiaite  in  Nea   Yort, 

wick  E.  Bruce,   2  M.   4   S.  205.)     So,  Delaioart,  Virpnia,  Ohio,  lUinoU,  Indiana, 

where  the  aubject-matler  of  the  barg^  ia  Miaauri,  Tennatre,  Norih  Canliaa,  Michl- 


firattiu  induitmda,  auch  aa  com,  garden-  gan,  Wiiconnn,  ArLuuat,  and  Kentucky. 
roots,  and  auch  tike  things,  which  are  em-  In  aome  of  the  states,  tlie  provision  as  to 
Uements,  and  which  have  already  grewn    atteatation  is  mora  special.    In  Ptnmgl- 


b  tike  things,  which  ai 

which  have  already  „__  ._    

o  maturity,  and  are  to  be  taken  immedl-  vania,  a  devise  ts  good,  if  properly  signed, 

Btely,  and  no  right  of  entry  fbnas  abeo-  tliough  it  is  not  gubacribed  1^  any  attest- 

lutely  pert  of  the  contract,  but  a  mere  ing  witness,  provided  it  can  be  proved  by 

license  la  given  to  the  vendee  to  enter  and  two  or  more  competent  witneasea  ;  and  if 

lake  them,  it  will  &11  within  the  operation  it  be  atteated  by  witneasea,  it  may  still  be 

of  the  same  section  of  the  atUute.     (War-  proved  by  others.    4  Kent,  Comm.  614. 

wick  V.  Bruce,  2  M.  4  S  206 ;  Parker  v-  See  poU,  vol.   2,  tit  Wills,   [7th  edit 

Htaniland,  11  East,  862;   Park,  B.,  Cats  (1863,)  j{  678-678,  and  notes.]     See  tax- 

tingtoQ  V.  Boots.  2  M  &  W  266 ;  Barley,  tber,  n*  lo  tlie  execution  of  Wills,  « 
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should  attest  and  subscribe  the  will  in  the  testator's  presence. 
The  attestation  of  marksmen  is  sufficient ;  and,  if  they  are  dead, 
the  attestation  ma;  be  proved  by  evidence,  that  they  lived  near  the 
testator,  that  no  others  of  the  same  name  resided  in  the  neighbor^ 
hood,  and  that  the;  were  illiterate  persons.^  One  ob/.s5t  of  tliis 
provision  is,  to  prevent  the  substitution  of  another  instrument  for 
the  genuine  will.  It  is  therefore  held,  that  to  be  present,  within 
the  meaning  of  the  statute,  though  the  testator  need  not  be  in  the 
same  room,  yet  he  must  be  near  enough  to  see  and  identify  the 
instrument,  if  he  is  so  disposed,  though  in  truth  he  does  not 
attempt  to  do  so ;  and  that  he  must  have  mental  knowledge  and 
consciousness  of  the  fact'  If  he  be  in  a  state  of  insensibility  at 
the  moment  of  attestation,  it  is  void.'  Being  in  the  same  room 
is  held  prmii  faeie  evidence  of  an  attestation  in  his  presence ; 
as  an  attestation,  not  made  in  the  same  room,  is  primd  facie  not 
an  attestation  in  his  presence.*  It  is  not  necessary,  under  the 
Statute  of  Frauds,  that  the  witnesses  should  attest  in  the  presence 
of  each  other,  nor  that  they  should  all  attest  at  the  same  time ; ' 
nor  is  it  requisite  that  they  should  actually  have  seen  die  testator 
sign,  or  known  what  the  paper  was,  provided  they  subscribed  the 
instrument  in  his  presence -and  at  his  request.'    Neither  .has  it 

Cruiw'i  Dig.  tit  SS,  cb.  6,  QreenleaTs  will  ihall  be  tiM  nnleM  It  be  In  wdting, 

noles;   ^A  edit.   {18571   pp.   47-80,  and  ilgned  by  tbe  testBtor  In  tbe  presence  of 

notes  i]  1  jamuu  on  Willi,  cb.  6,  by  Per-  two  iritDessea  at  one  time.     See  Moora  v. 

klui.  King,  S  Cart  248 ;  In  the  gnodi  of  Sim- 

1  Doe  V.   CapertOD,  9   C.   ft  F.  112;  monds.  Id.  79. 
Jackson  d.   Tan  Dusen,   &  Jobui.  144;         °  WMte  u.  TraEtees  of  theBridih  Mn- 

liiM  V.  DbtIb,  11  Jur.  182.  seum,  B  BIng.  810;  Wright  v.  Wright.  7 

*  Shirea  v.  Gliwcock,  2  S«Ik.  688  (by  Bing.  467;  Dewey  v.  Dewey,  1  Met.  349; 
liTaiu),  and  case*  cited  in  note*;  4  Kent,  Johnion  v.  Johnion,  1  C.  £  M.  140.  In 
ComUt.  615,  610 ;  Cataon  v.  Dade,  1  Bro.  theie  caiei,  the  court  certainly  leem  to 
Ch.  R.  99;  Doe  t>.  Manifold,  1  M.  £  S.  regard  the  knowledge  of  [he  witneuee, 
294 ;  Tod  it.  E.  of  WincbeUea,  1  M.  ft  M.  that  the  Instrument  waa  a  will,  as  a  nuU- 
12 ;  2  C.  &  F.  488 ;  Hill  D.  Barge,  12  Alk.  ter  of  no  Importance ;  since  in  the  flrtt 
687.  two  cases  only  one  of  the  wiCneisea  knew 

what  tbe  paper  was.    But  it  deserves  to 
.be  considered  whether  in  such  case,  th« 

where  the  caie*  on  this  ivbject  are  ably  attention  of  the  wicneit  would  probablr 

reviewed  by  Carr,  J.    If  the  two  rooms  be  drawn  to  the  state  of  the  testator'* 

have  a  communication  by  fi)lding-door»,  it  mind,  in  regard  to  his  sanity ;  for  if  not, 

is  still  to  be  aacertaineo  whether,  in  &ut,  one  ot^ect  of  the  statate  would  be  deftAt> 

the  testator  could  have  seen  the  witnewet  ed.     See  Kucherford  v.  Rutherford,  1  D» 

in  the  act  of  attestation.    In  tbe  goods  of  nio,  63 ;  Brinkerhoff  v.  Remaen,  8  Paig«, 

Colmon,  8  Curt  118.  488;  28  Wend.  826;  CbaSbe  v.  Baptist, 

*  Cook  D.  Parsons,  Free  in  Chan.  184 ;  M.  C.  10  Paige,  86 ;  1  Jarm.  on  Wills  (bv 
Jones  17.  Lake,  2  Alk.'177,  in  note ;  Gray-  Perkins),  p.  114 ;  6  Cruise's  Dig.  tit  88, 
souB.  Atkin,  2  Ves.  466;  I>eweyr.  Dew-  ch.  6,  t  14,  note  (Greenleaf's  edit},  [ad 
ey,  1  Met  34Q;  1  WiUiams  on  Executors  edit.  ]8fi7,  Tol.  B,  p.  &S,  and  note.]  6m 
(by  Troubat),  p.  46,  note  (2.)  The  stat-  ftirther,  as  to  proof  by  aubscribing  wU 
ute  of  1  Vict  c  26,  {  9,  haa  altered  the  neaaea,  infia,  Jj  569,  669  a,  672. 

kw  in  thii  respect,  1^  eiMcting  that  no 
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been  considered  necessaiy,  under  this  etatate,  Uiat  the  teBtator 
Bhould  auitcribe  the  matrument ;  it  being  deemed  sufficient  that  it 
be  aigned  by  him  in  auy  part,  with  his  own  name  or  mark,  provided 
it  appear  to  liare  been  done  animo  perjioiendi,  and  to  have  been 
regarded  by  him  as  completely  executed.^  Thus,  where  &e  will 
vras  signed  in  the  mar^  only ;  or  where,  being  written  by  the 
testator  himself,  his  name  was  written  only  in  the  beginning  of 
the  will,  I,  A.  B.,  &c.,  this  was  held  a  sufficient  signing.^  Bat 
where  it  appeared  that  the  testator  intended  to  sign  each  several 
shoet  of  the  will,  but  signed  only  two  of  them,  being  unable,  from 
extreme  weakness,  to  sign  the  others,  it  was  held  incomplete.' 

§  273.  By  the  Statute  of  Frauds,  the  revocation  of  a  wtU,  by  the 
direct  act  of  the  testator,  must  be  proved  by  some  subsequent  will 
or  codicil,  inconsistent  with  the  former ;  or  by  some  other  writing, 
declariug  the  same,  and  signed  in  the  prraence  of  three  witnesses ; 
or  by  burning,  tearing,  cancelling,  or  obliterating  the  same  by  the 
testator,  or  in  his  presence  and  by  bis  direction  and  consent.* 
It  is  observable,  that  this  part. of  the  statute  only  requires  that 
the  instrument  of  revocation,  if  not  a  will  or  codicil,  be  signed  by 
the  testator  in  presence  of  the  witnesses,  but  it  does  not,  as  in  the 

1  That  the  party's  naii  or  initiali  is  a  of  this  treatise.    The  Utter  exceptions  still 

■nffldent  signataTe  to  ao;  iiutrument,  be-  exist  in  England ;  but  nuncupatiTe  wills 

ing  [daced  ^ere  with  intent  to  bind  him-  sectn  to  be  aboLished  there,  b;  the  general 

•err,  in  all  casei  not  otherwise  t«gulated  terms  of  the  statute  of  1  Vict.  c.  26,  §  9, 

br  statute,  see  Baker  e.  Dening,  8  Ad,  &  before  cited.    The  common  law,   wluch 

EL  M ;  Jackson  v.  Van  Dusen,  6  Johns,  allows  a  bequest  of  pereonal  estate  by  pa- 

144 ;  Palmer  a.  Stephens,  1  Den.  471,  and  rol,  without  writing,  baa  been  altered  bj 

the  cases  dteit  in  6  Cruise's  Dig.  tit.  88,  statute  in  moat,  if  not  all  of  the  United 

ch-  S,  §§  T,  19,  notes  {□reenleaf's  edit.},  Stalee  ;  the  course  of  legislatioD  haring 

|2d  edit.   (Ie57j  voL  8,  pp.  60-66] ;  pott,  tended  strongly  to  the  abolition  of  all  die- 

Tol.  2,  {  6T7.  linctions  between  the  reiiuiEitel  far  the 

'  Lemaine  v.  Stanley,  S  Ler.  I ;  Mor-  teatamentaiy  dispoeition  of  real  and  of 

riaon  v.  Turnour,  18  Vea.  188.    But  tins  personal  property.     See  4  Kent,  Comm. 

al«o  is  now  changed  bj  the  statute  1  Vict.  616-620 ;  Lovelau  on  Wills,  pp.  S16-819; 

c.  26,  S  S,  by  which  no  will  is  valid  unless  1  Williami  on  Executors  (by  Troubat), 

U  be  signed  at  the  foot  or  end  thereof,  by  pp.  16-48,  notes;  1  Jarmanon  Wills  (by 

the  testator,  or  by  some  other  person,  in  Perkins),  p.  [90]   182,   note;  6   Cruise's 

his  presence  and  by  his  direction ;  as  well  Dig.  (by  Greenle&f  ],  tit  88,  ch.  6,  §  14, 

as  attested  by  two  witnesses,  subacrtbing  note :  [Bd  edit  (1857)  vol.  8,  p.  68,  anil 

their  names  in  his  presence.    Sea  in  the  note]. 
goods  of  Carver,  8  Curt.  29.  *  Stat  29  Car.  U.,  c.  8,  S  6.     The  stat. 

'  Right  e.  Price,  Doug.  241.    The  Stat-  ute  of  1  Vict,  c  26,  §  20,  mentions  "  bum- 

vte  of  Frauds,  which  has  been  generally  ing,  tearing,  or  otherwise  destroying  the 

followed  in  the  United  States,  admitted  same,"  &c.     And  see  fiirther,  as  to  the 

exceptions  in  favor  of  nuncupative  or  ver-  evidence  of  revocation.  6  Cruise's  Dig. 

t^  wills,   made    under   cert^n   dreum-  (by  Greenleaf ),  tit.  88,  cb.  6,  §§  18,  19, 

stances  therein  mentioned,  as  well  as  in  29,  notes;  [2d  edit  (1867)  vol.  8,  p.  81  d 

fcvor  of  parol  testamentary  dispositions  of  Kq.;  2  Greenl.  Evid.  (7th  edit)  g  680- 

pereonalty,  by  soldiers  in  actual  service,  687;]  1  Jarman  on  Wills  (by  Ferkint), 

andbymatiners  at  sea;  any  further  notice  ch.  7,  j  2,  notes. 
of  which  woold  be  foreign  &om  the  plan 
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execution  of  a  will,  require  tiiat  the  witnesses  should  sign  in  his 
presence.  In  regard  to  the  other  Eiots  of  revocation  here  mentioned, 
they  operate  by  one  common  principle,  namely,  the  intent  of  the 
testator.  Bevocation  is  an  act  of  the  mind,  demonstrated  hy  some 
outward  and  visible  sign  or  symbol  of  revocation ;  ^  and  ihe  words 
of  the  statute  are  satisfied  by  any  act  of  spoliation,  reprobation,  or 
destruction,  deliberately  done  upon  the  instrument,  animo  rew 
eandi?  The  declarations  of  the  teetator,  accompanying  the  act, 
are  of  course  admissible  in  evidence  as  explanatory  of  his  inten- 
tioD.^  Accordingly,  where  the  testator  rumpled  up  his  will  and 
threw  it  into  the  fire  with  intent  to  destroy  it,  though  it  was  saved 
entire  without  his  knowledge,  this  was  held  to  be  a  revocation.' 
So,  where  he  tore  off  a  superfluous  seaL*  But  where,  being  angry 
with  the  devisee,  be  began  to  tear  bis  will,  but  being  afterwards 
pacified,  he  fitted  the  pieces  carefully  together,  saying  he  was  glad 
it  was  no  worse,  this  was  held  to  be  no  revocation." 

§  2T4.  Documentary  evidence  is  also  required  in  proof  of  the 
cor^act  of  apprentieetkip ;  there  being  no  legal  binding,  to  give 
the  master  coercive  power  over  the  person  of  the  apprentice,  unless 
it  be  by  indentures,  duly  executed  in  the  forms  prescribed  by  the 
various  statutes  on  this  subject.  The  general  features  of  the  Eng- 
lish statutes  of  apprenticeship,  so  far  as  the  mode  of  binding  is 
concerned,  will  be  found  in  those  of  most  of  the  United  States. 
There  are  various  other  cases,  in  which  a  deed,  or  other  docu- 
mentary evidence  is  required  by  statutes,  a  particular  enumeration 
of  which  would  be  foreign  firom  the  plan  of  this  treatise.^ 

1  Bibb  &.  Thomu,  2  W.  Bl.  1018.  nibMriUiig  wltneMM  ire  neoesMur  to  Oa 

*  Burteoshair  f.  Qilbert,  Cowp.  49,  &2;  execution  of  a  deed  of  conveyiuice  of  lindt 
Bami  V.  Burnt,  4  S.  A  B.  667 ;  6  Cruise's  to  entitle  it  to  registration ;  m  others,  but 
Dig.  (by  Gr«enleaf  I  tit.  88,  ch,  6,  §  54;  one.  In  some  others,  Ihe  tesdnionj  of 
Johnson  v.  Brailgford,  2  Nott  &  McC,  272;  two  wlmesses  is  requisite,  when  the  deed 
WiDsor  V.  Pratt,  2  B.  &  B.  650  \  LoTelass  la  to  be  proved  br  witnesses.  See  nprn, 
on  Wills, pp.  346-350;  Cord  d. QrinmBn, G  g  280,  note;  4  Cruise's  Dig. tit.  82,  c  % 
Conn.  leS;  4  Eent,  Comm.  681,  582.  I   77,  note  (OreeDtenf's  edit.),   [2d  edit. 

'  DaniT.  Brown,  4CowBn,  490.  (1868}  toI.  2,  p.  841 ;  1  4  Keot,  CtHiim. 

'  Bibb  u.  Thomu,  2  W.  Bl.  1048.  467.     See   also  pM,   toL    2    [7th   edit. 

■  Aierj  V.  Fixley,  4  Mass.  4QZ.  1868],  tit.  Willb,  pnsn'm,  where  the  wA- 

*  Doe  t>.  Ferkee,  8  B.  &  Aid.  489.  ject  ai  Willi  Is  more  amplj  trealMi 
'  In  tererat  of  the  Utiiled  Statek,  two 
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CHAPTER   XV. 

OF  THE  ADHlBBtBILITT  OF   PABOL    OB    TBBBAL   BTISENCB   TO  AFFECT 
THAT  WHICH  IS   WJUTl'liH.* 

(*  1 276.  Writtai  imbiuiieiiti  cannot  be  controlled  b;  parol  oTidenoa. 
370.  Tbi>  rule  ^>pliee  u  well  to  rimple  contncte  a*  to  ipedaltlea. 
2T7.  The  nile  doet  not  exclude  proof  of  ■nrronnding  olrciinutanaeB. 
278.  Oidinaiy  meaoing  of  wordi  to  prevmil,  with  lonie  ezcepttima. 
379.  The  role  onl;  api^iei  to  the  paitiea  to  the  initnimeat.  . 

280.  Sdentiflc  evidence  admissible  to  prove  import  of  teinu. 

281.  Nomeromi  inatancea  wbere  parol  evidence  waa  njected. 

383.  Tbe  rnledoea  Dot  ezdudeeTidenaeahowing  the  import  of  tenni. 

282a.  Brief  eidtome  of  aome  of  the  recent  dedaiona. 

288.  Difierent  eotemporaneooa  wriCuga  mar  be  conitmed  together. 

284.  It  mar  b^  ihowu  that  the  writing  Is  vind,  or  never  took  eStcL 

2S4b.  Where  part  of  the  eonbmct  fa  left  out  of  the  writing,  it  ma^  be  iftVTCd  hf 

286.  AdmiaaiUe  to  prove  time  of  ezecolioD,  additional  conaidermtion,  Ac 

288.  The   extent  of  the   laltjectiaatter,  and  whether  parcel  or  not,  m^  be 

287.  ThiaiBindiapenaatdetoplaoetliecoartinaMpoiitionDfaMpartiM. 

288.  To  what  extent  extraneont  evidence  ia  admlaalble  to  define  anttjei^niatter. 
288a.  Sommar^  of  late  dedaiona. 

28S(.  Diatinctloii  between  province  of  court  and  jniT-. 

289.  Lord  Ablnger'i  ojdnton  upon  the  conatmction  of  will*. 

290.  Fnwf  of  teetator*!  intention  la  admiasibla  0DI7  in  ouee  of  latent  uaUgtd^. 
391.  The  »nl)iect  flirther  illuatrated  b^  reference  to  the  oatM. 

292.  TJMge  admiailble  to  exphuu,  but  not  to  oontntdlct  woida. 
298.  Tbe  acta  of  the  partiat  admiaaible  to  fix  conttroction. 

291.  Parol  evideuoe  ttdn^alble  to  armex  inddenta  and  explain  the  import  at 

296.  Alto  to  ahow  that  the  term*  uaed  have  a  local  and  apedal  meaning. 

296a.  The  tn»  ground  of  receiving  it  !•  to  place  the  court  In  the  poaitJon  of  A* 

29B.  AdmiaaiUe  to  rebut  so  equi^.    Ademption  of  portion  or  legacy. 
296a.  Conrta  of  egaitr  correct  miatake*  in  written  oontract*. 
287.  Lc^  Bacon'*  definition  of  the  diatbiction  between  latent  and  patent  va- 
biguitiea. 

>  The  antgect  of  thi«  chapter  la  ablj  and  in  1  Smith'*  Leading  Caiea^pp.  HIV 
Aacw*«d  in  Spence  on  the  I^ultable  Ju-  418  [S06-8I0],  with  Haca  ft  Wallaoa'a 
riadletion  of  Cluuicery,  voL  1.  pp.  66S-676,    uotaa. 
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1388.  A  writing  ii  not  amtnguou,  nnlaMitramaliifaaAer  nHitiiig  toalladidft- 
iibla  mida  to  the  conMmclioii. 

298u.  The  court  naj  enter  ap  coirect  jndgmait,  notwtthitwidiiig  impropw 
pnxif  idmitted. 

299.  Bir  James  Wfgnm'i  distinction  between  tnaccoTMy  sod  •rabignitf  of  Ud- 
giuge. 

BOO.  Obtcnritf  In  Ungiuge  cannot  be  lemored  hy  oral  prool 

SOI.  An  error  in  the  dMcriptum  uot&tal  if  still  intelligible. 

802.  Written  cotitt«ct«  tna;  be  supeneded  or  modified  by  pamL 

BOS.  So  parol  evidence  i*  admissildB  to  prore  a  new  agTeemenL 

8M.  To  wbat  extent  written  oontnuM  m^'  be  enlarBe^  bj  paroL 

IJ06.  Beeeipt  maj  be  explain^  b;  ptnd  eridentw.] 

§  275.  By  tmtten  evidence,  in  this  place,  is  meant  not  every 
thing  which  is  in  writing,  but  that  onlj  which  is  of  a  docomen- 
taiy  and  more  solemn  nature,  contuuing  the  terms  of  a  contract 
between  the  parties,  and  designed  to  be  the  repository  and  evi- 
dence of  their  final  intentions.  JPiuni  enim  de  Am  [eontractUnu] 
ganptur(e,ut,  quod  Odium  ettf  per  eat /acili^probari  potent.^  When 
parties  have  deliberately  put  their  engagements  into  writing,  in 
such  terms  aa  import  a  legal  obligation,  without  any  uncertainty 
as  to  the  object  or  extent  of  such  engagement,  it  is  conclusively 
presumed  that  the  whole  engagement  of  the  parties,  and  tho 
extent  and  manner  of  their  undertaking,  was  reduced  to  writing ; 
and  all  oral  testimony  of  a  previous  coUoguivm  between  the  par- 
ties, or  of  conversation  or  declarations  at  the  time  when  it  was 
completed,  or  afterwards,  aa  it  would  tend,  in  muiy  instances  to 
substitute  a  new  and  different  contract  for  the  one  which  was 
really  agreed  upon,  to  the  prejudice,  possibly,  of  one  of  tiie  par- 
ties, is  rejected.'  In  other  words,  as  the  rule  is  now  more  briefly 
expressed,  "  parol  contemporaneous  evidence  is  inadmissible,  to 
contradict  or  vary  the  terms  of  a  valid  written  instrument."  * 

1  Dig.  lib.  20,  tit  I,  L  4;  Id.  lib.  22,  Ciril  Law,  — Contra  acriptom  testimony 

tit  4, 1.  4.  am,  non  icriptnm  laatimonium  non  lertnr. 

■  Stackpole  v.  Arnold,  11  Mbm.  SO,  SI,  Cod.  Ub.  4,  tit  20,  L  1, 
per  Parker,  J.;  Preston  v.  Meroeau,  2  W.         '  Phil.  &  Am.  on  Evld.  p.  7U;2PhU. 

B1.  1249;  Coker  v.  Guy,  2  B.  &  P.  666,  End.  860;  2  Stark.  Byid.  644,646;  Ad 

'""    "        -  a.  Cauman,  Anthon'i  B.  TO;  anu  v.  Wordley,  1   H.  A  W.  870,  S80, 


Ba;ard   r.  Malcolm,   1   Johns.   467,  per    pot  Parke,  B.;  Boonnan  c 

Kent,  C.  J.;  Rich  d.  Jackson,  4  Bro.  Ch.    Wend.  678.    [*Tbua  tbeenUr  inacc 

B.  619,  per  Ld.  Thuriow ;  Sinclair  b,  Ste-    of  record  into  which  a  rec<^nizance  it  re- 


.  1  C.  &  P.  682,  per  Best,  C.  J.;  tnmsble,  that  the  principal  made  de&nit, 

McLellim  v.  The  Cumberland  Bank,  11  cannot  be  oantradicted  by  parol  evideDce, 

ShepL  666.     The   general  rule  of  the  onKire_^cia(,agaiiiMthehail.    Common- 

Scolch  law  ii  to  the  same  eflbc^  nameljr,  wealth  s.  Slocnm,  14  &^,  896.    Nor  can 
thafwritf-        --■        -■              ■'  ~...       .  ,..- 

Tait  OD  Erid. 

other  language,  is  the  rule  of 


iting  cannot  be  cut  down  or  taken  an  official  enti;  on  a  record,  void  for  un- 
r  tEe  tettimonT  of  wltnessea."  certsin^,  be  exidafned  br  eztrtnaic  eit 
Srid.  pp.  826,  827.    And  tfai«,  in    dence.    Porter  b.  Byrne,  U>  Ind.  146.1 
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§  276.  TMb  role  "  was  introduced  ia  early  times,  when  the  most 
frequent  mode  of  aBcertaining  a  party  to  a  oontraot  was  hj  his  seal 
affixed  to  the  inBtrament ;  aad  it  lias  been  continued  in  force, 
since  the  vast  multiplication  of  written  contracts,  in  consequence 
of  the  increased  buBineas  and  commerce  of  the  world.  It  is  not 
because  a  seal  is  put  to  the  contract,  that  it  shall  not  be  explained 
away,  varied,  or  rendered  ineffectual ;  but  because  the  contract 
itself  is  plainly  and  intelligibly  stated,  in  the  language  of  the  par- 
ties, and  is  the  best  pc^sible  evidence  of  the  intent  aad  meaning 
of  those  who  are  bound  by  the  contract,  and  of  Uiose  who  are  to 
receive  the  benefit  of  it."  "  The  rule  of  excluding  oral  testimony 
has  heretofore  been  applied  generally,  if  not  universally,  to  simple 
contracts  in  writing,  to  the  same  extent  and  with  the  same  excep- 
tions as  to  specialties  or  contracts  under  seal."  ^ 

§  277.  It  is  to  be  observed,  that  the  rule  is  directed  only  f^inst 
the  admission  of  any  other  evidence  of  the  language  employed  by 
the  parties  in  making  the  contract,  than  that  which  is  furnished 
by  the  writing  itself.  The  writing,  it  is  true,  may  be  read  by  the 
light  of  surrounding  circumstances,  in  order  more  perfectly  to 
understaud  the  intent  and  meaning  of  the  parties ;  but,  as  they 
have  constituted  the  writing  to  be  the  only  outward  and  visible 
expression  of  their  meaning,  no  other  word*  are  to  be  added  to  it, 
or  substituted  in  its  stead.  Tlie  duty  of  the  court  in  such  cases, 
is  to  ascertain,  not  what  the  parties  may  have  secretly  intended,  as 
contradistinguished  &om  what  their  words  express ;  but  what  is 
the  meaning  of  words  they  have  used.*  It  is  merely  a  duty  of 
interpretation ;  that  is,  to  find  out  the  true  sense  of  the  written 
words,  as  the  parties  used  them  \  and  of  construction,  that  is, 
when  the  true  sense  is  ascertained,  to  subject  the  instrument,  in  its 
operation,  to  the  established  rules  of  law.^    And  where  the  X&Or 

>  Per  Puker,  J.,  in  Stackpols  v.  At-  ConetractioD  li  ablj  treated  by  ProfiMBW 

Dokl,  11  Hbm.  si.    See  also  woolam  r.  Lieber,  in  Ms  LeR>l  and  Puliticel  Henne- 

Heani,  7  Vei.  218,  per  Sir  Vruiiam  Grant;  neutica,  ch.  1,  $  8,  and  ch.  6,  g$  2,  8,    And 

Hunt  V.  Adama,  7  Uaea.  622,  per  Sew-  lee  Doct  ft  St.  B9,  c.  24.    The  interpre 

aU,  J.  tadon,  at  well  aa  (he  conBlruction  of  a 

*  Doe  V.  OwlUlm,  6  B  £  Ad.  122,  129,  wriUen  initrumcnt,  i*  tbr  the  court,  and 

?er  Parke,  J. ;  Doe  v.  Martin,  1  B.  &  Ad.  not  for  the  J1U7.    But  otber  gueatiooi  of 

71,  786,  per  Parke,  J.;    Beaumont  ir.  Intent,  in  bet,  are  for  the  jmy.     The 

field,  2  Chit^t  B.  276,  iwr  Abbott,  C.  J.  court,   howeTor,  where   tbe   meaning  ii 

Bee  infia,  {  296.     [And  where  a  written  doubtful,   will,   In  proper   caaea,  receive 

inatnunent  ia  lost,  and  parol  evidence  l>  evidence  In  aid  of  its  judgment.    Story 

gireti  of  ita  contents,  tta  cotutmctioii  still  on   Agency,  fl   BG,  note   (1) ;   Paley  on 

lemaina  the  duty  of  tbe  court    Berwick  Agency,  by  Uoyd,   p.  198,  n.;  n/nuj 

a  Bora&ll,  1  Coci.  B.  Bepa.  k.  s.  450.]  19 ;  HutcMnion  v.  Bowker,  6  M.  ft  W. 

*  The  inlgect  of  Interpratadon   and  686;  and  where  it  ii  doubtftil  whethn'  a 
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giuge  of  an  iiutniment  hu  a  settled  l^al  oonstraction^  parol 
evidence  is  not  admiBsible  to  contradict  that  couBtmction.  Thus, 
irbere  qo  time  is  expressly  limited  for  the  payment  of  tiie  money 
mentioDed  in  a  special  contract  in  writing,  the  l^al  constradion 
is,  that  it  is  payable  presently ;  and  parol  evidence  of  a  eoutempo- 
raneouB  verbal  agreement,  for  tiie  payment  at  a  fdture  day,  is  not 
admissible.* 

§  2T8.  The  temu  of  every  writtea  instnunent  are  to  be  wtder- 
ttood  in  their  plain,  ordinaty,  and  papvlar  (en«,  unless  they  have 
generally,  in  respect  to  the  sabject-matter,  as,  by  tiio  known  usage 
of  trade,  or  the  like,  aoqiiired  a-  pecnliar  sense,  distinct  from  the 
popular  sense  of  the  same  words ;  or  onleas  the  context  evidently 
points  oat  that,  in  the  particolar  instance,  and  in  order  to  efiectu 
ate  the  immediate  intention  of  the  parties,  it  should  be  understood 
in  some  other  and  peculiar  sense.  But  where  tiie  instmment  c(ui- 
sists  partly  of  a  printed  formula,  and  partly  of  written  words,  if 
there  is  any  reasonable  doubt  of  the  meaning  of  the  whole,  the 
written  wordt  are  entitled  to  have  greater  ^ect  in  the  interpretetton 
Uian  those  which  are  printed ;  they  being  the  immediate  language 
and  terms  selected  by  the  parties  thenkselves  for  the  expression  of 
their  meaning,  while  the  printed  formula  is  more  general  in  ite 
nature,  applying  equally  to  their  case  and  to  that  of  all  other  con- 
trocting  parties,  on  similar  subjects  and  occasions.* 

§  279.  The  rule  under  consideration  is  appUtd  onZy  t»  nUta  be- 
tween tJie  parties  to  the  instnunent ;  as  they  alone  are  to  blame  if 
the  writing  contains  what  was  not  intended,  or  omits  that  which  it 
should  have  contained.  It  cannot  afibot  third  persons;  who,  if 
it  were  otherwise,  nuf^t  be  prejudiced  by  thii^  recited  in  the 
writings,  contrary  to  the  truth,  throi^h  the  ignorance,  careless, 
or  fraud  of  the  parties  ;  and  who,  therefore,  ought  not  to  be  pre- 
cluded from  proving  the  truth,  however  contradictory  to  the 
written  Btetemente  of  others.' 

certniii  word  wm  need  In  a  leiue  diAnat  vpnUon  wh  undentood  b7  »  dinctcv, 

from  [t»  ordinary  acceptation,  it  will  refiar  ^-   "      "    -..-.■      .  ~     ~  -> 
th«  question  to  the  jury.      Simpion  c 
UargitAon,  86  Leg.  Obe.  172. 

>  Vfaxiea  p.  Wheeler,  8  Met  97.    No 
b  parol  evidence  admiiiilile  to  proTe  how 

a  written    contract  was   undentood   hy  and  caie*  there  died.    Bee  alio* 

tUthec  of  the  parties,  in  an  action  upon  v.  Johniton,  12  Wend-   678;   Taylor  v. 

It  at  law,  in  the  abaence  of  aoy  fhiud.  Brina,  2   C.  &  P.  626 ;  Aluger  v.  St. 

Bigelow  D.  Collamore,  6  Cuah.  226 ;  Haip-  KaUierine'i  Dock  Co.  14  M.  &  W.  799, 

er  t>.  Gilbert,  Id.  417.     [Parol  eridence  u  per  Parke,  B. 

not  adnuuibla  to  show  in  what  mum  the         >  Supn,  S|  28,  171,  204 ;  1  Path.  ObL 

recorded  rote  at  the  directan  of  «  0(v-  bj  Xraiu,  P.  4,  a  !^  arL  3,  n.  [7661 ;  3 
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§  S80.  It  IB  almost  superduoiu  to  add,  fliat  the  rule  does  not 
ezclode  the  teitmony  of  experts,  to  aid  the  court  in  reading  the 
hiBtrument.  If  the  characters  are  difficult  to  be  deciphered,  or 
the  lauguBfpe,  whether  technical,  or  local  and  proTincial,  or  alto- 
gether foreign,  ia  not  understood  by  the  court,  the  evidence  of 
persons  sMlled  in  deciphering  writingB,  or  who  understood  the 
language  in  which  the  instrument  is  written,  or  the  technical  or 
local  meaning  of  the  terms  emfdoyed,  is  Bdmissible,  to  declare 
what  are  the  characters,  or  to  translate  the  instrument,  or  to  tes- 
tifj  to  the  proper  meaning  of  the  particular  words.^  Thus  the 
words  "inhabitant,""  "leTol,"'  "thouaandB,"*  "fur,"'  "freight,"' 
and  many  others,  have  been  interpreted,  and  their  peculiar  mean- 
ing, when  used  in  connection  with  the  subject^natter  of  the 
temsaction,  has  been  fixed,  by  parol  evidence  of  the  sense  in 
which  they  are  usually  received,  when  employed  in  cases  similar 
to  the  case  at  bar.    And  so  of  the  meaning  of  the  phrase,  "  duly 

I,  it  the  cue 

.  of  Smith  t).  Wilton,  S  Barn.  &  Adolph. 

.            ;  [Edg-  728,  where  it  wm  held  that,  in  ui  acbon 

erlj    0.   Emenon,   S    Foster,   665.      See  on  a  lease  of  an  estate  includinf;  a  rabbit 

Idiigdon  t>.  Idngdon,  4  Qraj,  lSfl.1  warren,  evidence  of  usage  waa  admissible, 

1  Wigram   on   the   InterpretaUon    of  to  show  that  the  words,  '  thousand  of  rat>- 

Wnit,  p.  48;  2  Stark.  ETid.   666,  666:  bits'  were  nnderstood  to  mean  one  hun- 

Birch  V.  Depe^Bter,  1  Stark.  R.  210,  and  dred  dozen,  that  Is,  twelve  hundred.    But 

OMe*  there  cited;  in/ni.Ji  292,  440,  uolej  the  dediion  was  placed  on  the  ground 

Bbddoo  B.  Benham,  i  Hill,  K.  T.  Bep.  that  the  wordg  '  hmidred,'  ■  thousand,'  and 

123;  [Stone  v.  Babbord,  7   Cnah.  696,  the  like,  were  not  understood,  when  ap- 

497.]  plied  to  particular  subjects,  to  mean  that 

*  The  King  n.  Haahlter,  fl  Ad.  ft  EL  number  of  units;  that  the  definition  was 
168.  not  filed  b^  Uw,  and  therefore  was  open 

*  dajtOD  0.  Gragton,  6  Ad.  &  EL  802;  to  Buch  proof  of  usage.  Though  it  is  ex- 
1 N.  &  M.  602,  e.  c.  ceedinsl^  difBcult  to  draw  the  precise  Una 

*  Smith  i>.  Wllion,  8  B.  &  Ad.  728.  of  diatindion,  yet  it  is  manijeit  that  such 
The  docUine  of  the  text  was  more  ftallj  evidence  can  be  admitted  only  In  a  tew 
expounded  by  Shaw,  C.  J.,  in  Brown  v,  cases  like  the  above.  Were  it  otherwise. 
Brown,  8  Met  676, 677,  as  tbllowi :  "  The  written  initrumentt,  instead  of  importing 

f  words,  and  the  g 


construction  of  the  English  language,  so  pository  of  the  wul,  intent,  and  purposes 
&r  la  they  are  ettaUidied  hj  the  rules  of  the  partiee,  to  be  construed  by  the  rules 
and  usages  of  the  language,  are,  primS  of  law,  might  be  made  to  tpeak  a  verv 
/bcis,  matter  of  law,  to  be  consCruea  end  different  language  by  the  aid  of  parol  evi- 
paased  upon  l^  the  court.  But  language  dence."  [See  also  Attomej-General  v, 
may  be  ambiguous,  and  used  in  difflrent  Clapham,  SI  Eng.  Law  &  Eq^.  142]. 
•eniea;  or  general  words,  in  particular  *  Aslor  v.  The  Union  Ins.  Co.  7  Cow- 
trades    and    branches   of    business, — as  en,  202. 

■moDg  mrerchants,  fiir  instance,  — may  be         *  Peitd  v.  Dickton,  1  Hasan,  11, 12. 

nted   in   a   new,  peculiar,  or   technical  [Evidence  of  the  olmracter  of  the  jdain- 

tnise ;  and,  therefore,  In  a  few  iDttancea,  tlfb'  freighting  business  fbr  teveral  years 

ertdence  may  be  received,  from   thoee  previous,  is  admissible  to  show  that  the 

who  are  conversant  with  such  branches  deiendailt,    in   contracting    to    transport 

of  tmsineM,  and  such  technical  or  peculiar  "  their  freight,"  did  not  mean  to  include 

use  of  language,  to  ezplun  and  illustrate  hay.    Noyes  v.  Canflald,  1  WilUams,  79.| 
H,    One  ot  the  (btuigest^  of  Ihese,  per- 
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Sltt  LAW  OF  EVIDENCE,  [PABT  It. 

honored,"  ^  when  applied  to  a  bill  of  exchange ;  aad  of  the  exprea- 
Bioii,  "  in  the  mcnth  of  October,"  *  when  applied  to  the  time  whwi 
a  reasel  was  to  sail ;  and  many  otliers  of  the  like  kind.  If  the 
question  arises  from  the  obscurity  of  the  writiiig  itself,  it  is  deter- 
mined by  the  court  alone ; '  but  questions  of  custom,  usa^^,  and 
actual  intention  and  meaning  derived  therefrom  are  for  Uie  jury> 
But  where  the  words  have  a  known  legal  meaning,  such,  for  ex- 
ample, as  measures  of  quantity  fixed  by  statute,  parol  evidence, 
that  ttie  parties  intended  to  use  them  in  a  sense  different  from  the 
legal  meaning,  though  it  were  still  the  customary  and  popular 
sense,  is  not  admissible." 

§  281.  The  redson  and  policy  of  the  rule  wlU  he  further  seen,  by 
adverting  to  some  of  the  cases  in  which  parol  evidence  has  been 
rtgeeted.  Thus,  where  a  policy  of  insurance  was  efiected  on  goods, 
"  in  ship  or  ships  from  Surinam  to  London,"  parol  evidence  was 
held  int^misaible  to  show  that  a  particular  ship  in  the  fleet,  which 
was  lost,  was  verbally  excepted  at  the  time  of  the  contract."  So, 
where  a  policy  described  the  two  termim  of  the  voyage,  parol  evi- 
dence was  held  inadmissible  to  prove  that  the  risk  was  not  to 
commence  until  the  vessel  reached  an  intermediate  place.'     So, 

>  Ldcu  v.  Oronlng,  7  Tumt  IM.  C.  &  K.  S49.    Convenatioiu  between  tha 

■  CliauTHud  D.  Antfcntien,  Peaks'*  Cm.  parties  at  the  lime  of  makJag  a  contiact 
48.  Sm  also  Peiich  v.  DicbaoD,  1  Masun,  are  competent  evidence,  aa  a  part  of  the 
12;  Dm  v.  Benson,  4  B.  &  Aid.  588;  ru  ooUs,  to  show  the  sense  wbich  they  at* 
United  States  v.  Breed,  1  Sumn.  ICU;  tacned  to  a  particular  term  used  in  the 
Taylor  v.  Bng^,  2  C.  *  P.  625.  [And  to  contract  Gray  v.  Harper,  1  Story,  B. 
explain  suuh  an  expression  as  "  Regular  574.  Where  a  sold  nole  run  thus ; — '  18 
turns  of  loading,"  in  an  action  on  k  con-  pockets  of  hops,  at  lOOi.,"  parol  evidence 
tract  fur  loading  coals  at  Newcastle,  was  held  admissible  to  show  that  lOOs. 
Lei<leman  v.  6c)iultz,  24  Eng.  Law  &  £q.  meant  the  price  per  hundred  weii^t.  Spi- 
BOG,  Theological  works  of  the  period  le-  cer  v.  Cooper,  1  G.  &  U.  52.  [Parol  evi- 
&rre<l  to  sjre  admissible,  to  show  the  dence  is  inadmissible  bi  show  that  the 
meaning  of  the  words  "Proleitani  dataii-  parties  to  a  deed  understood  "  half"  of  a 
sn,"  in  a  trust  deed.  Drununond  o.  At-  rectangular  lot  to  mean  a  less  quantiw, 
tomey-General,  2  Jb.  16 ;  in/m,  t  296{ .  Butler  s.  Gale,  I  Williamt.  78U] . 

■  Hemon  v.  Hayward,  2  Ad.  A  El.  SOS ;  *  Weston  v.  Eames,  1  Tannt.  116. 
CroAs  V.  Martlinil,  7  C.  ft  P.  697 ;  infra,  i  1  Eaines  i>.  Knightly,  Skin.  54 ;  Leslie 
800.    But  see  Sheldon  t>.  Benham,  4  HiU,  n.  De  la  Torre,  dtad  12  Kast,  B58.     [So 
(N.Y.)  Rep.  1:28.  where  a  policy  was  issued  by  a  mutual 

*  Lucas  i>.  Groning,  7  Taont  104,  167,  insurance  company,  and  made  in  term* 
108;  Biruli  d.  Uepeyster,  1  Stark.  R.  210;  subject  to  the  conditions  of  its  by-laws, 
Paley  m  Agenc:y  (by  Lloyd),  p.  1S8;  and  the  by-laws  provided  that  any  policy 
Uutehiison  d.  Bowker,  6  M.  &  W.  635.  Issued  upon  property  previously  insm^ 

*  Smith  B.  Wilson,  8  B.  &  Ad.  728,  per  should  be  void  unless  the  previous  in- 
Lord  Tenierden;  Hock  in  u.  Cooke,  4T.B.  aureoce  should  be  expressed  in  the  policy 
814;  Attorney-General  d.  The  Cast  Plate  when  issued,  parol  evidence  is  inadmissi- 
Glass  Co.  1  Anstr.  89;  Sleght  v.  Rhine-  ble  to  show  that  the  &ct  of  the  existence 
lander,  1  Johns.  192 ;  Frith  o.  Barker,  2  of  such  prior  insurance,  and  of  the  und«^ 
Jotins.  385 ;  Stoever  o.  Whitman,  9  Binn.  standing  of  the  insured  that  it  should  re- 
417;  Henry  v.  Risk,  1  Dall.  405;  Doe  e.  main  In  force,  was  made  known  to  tha 
Lea,  LI  East,  812;  Caine  v.  Horsebll,  2  defendant  oompanj,  and  asaeaied  to  ky 
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irhere  the  matrament  purported  to  be  an  absolute  engagemoiit  to 
paj  at  a  specified  daj,  parol  evidence  of  au  oral  a^ement  at  the 
aame  time  that  the  payment  should  be  prolonged,^  or  depend  upon 
«  oontingenoy,*  or  be  made  out  of  a  particular  fund,  has  been 
rejected.'  Where  a  written  a{i;reement  of  partnerBhip  was  unlim- 
ited as  to  the  time  of  commencement,  parol  evidence  that  it  was 
at  the  same  time  verbally  agreed  that  the  partnership  should  not 
conuneoce  until  a  future  day  was  held  inadoussible.*  So,  where, 
in  assmnpsit  for  use  and  occupation,  upon  a  writt«n  memorandum 
of  lease,  at  a  certain  rent,  parol  evidence  was  ofifered  by  the  plun- 
tiff  of  an  agreement  at  the  same  time  to  pay  a  Airther  sum,  being 
the  ground  rent  of  the  premises,  to  the  ground  landlord,  it  was 
rejected."    So,  where,  in  a  written  contract  of  sale  of  a  ship,  the 

Ihem,  prior  to  the  ezecQ^on  and  delirerj  WiliOD,  2  B.  ft  P.  IIS,  where  seamen't 

ofthepoUcr.    Barrett  o.  Union  Mut.  Fire  mgea  were  claimed  in  addition  to  the 

Id*.  Co.  7  Cuth.  ITe,  180;  Lee  o.  Howard,  aam  named  in  the  ahlpping  articlea.    The 

Ac.  Co.  S  Gray,  688,  692.      So  where  a  £ngli«b  gtatute*  not  only  require  such 

lull  of  huling  expreulj   stipulated  that  contracta  to  be  in  writing,  but  declare  that 

certain  KOOds  named  therein  may  be  car-  the  artictea  shall  be  condusiTe  upon  the 

rled  on  deck,  parol  eiidence  ia  inodmiaai'  portiea.    The  statute  of  the  United  Statea 

Ue  to  ihow  that  ibe  shipper  agreed  and  is  equally  imperative  as  to  the  writing, 

aaaented,  at  tJie  time  of  The  stowage,  that  but  ooiiU  the  latter  proTiiion  ai  to  ita 

an  additional  portion  of  the  goods  should  concluiiveneM.    Sat  the  decisiona  in  both 

be  carried  on  deck.    Sayward  v,  SteTena,  the  ctuea  juat  cited  reat  upon  the  general 

8  Qm7,  67, 102].  rule  Aated  in  the  text,  which  ia  a  doctrine 

'  Hottn  V.   Graham,    8    Camph.    67;  of  general  juriaprudence,  and  not  npon 

Hanaon  e.  Stetaon,  6  Pick.  G06 ;  Spring  v.  the  mere  positiTe  ensctmenta  of  the  ■ta^ 

LoTett,  11  Pick.  417.  utea.     See  2  Rob.  Adm.  248 ;  Bogert  tr. 

*  RaWBOn  v.  Walker,  1  Stark.  R.  8G1 ;  Caiiman,  Anthon'e  R.  70.    The  American 

Foater  v.  Jolly,  1  C.  M.  &  R.  70S ;  Hunt  v.  courta  adopt  the  aome  doctrine,  both  on 

Adama,  7  Mom.  618 ;  Frea  f.  Hawkins,  8  geoeral  prindptea,  and  aa  agreeable  to  the 

Taunt.    93;    Thompaon   v.   Ketchnm,   8  mtent  of  the  Act  of  Congresa  regulating 

Johna,  1B9 ;  Woodbridge  B.  Spoooer,  3  B.  the    merchant  serrice.     See  Abbott  o~ 


A  AM.  288;  Moaeley  d.  Hanford,  10  B.  &    Shipping  (by  Story),  p.  484,  note;  Bart- 
"  —    "   -■        "       ■        ■  -  " ■*  -4Johi      """     

L  which  aome  of  the  Maaaachusettscasea'    field,  2  Cnrtia,  6.   C.  8771. 


C.  729 ;  Erwin  ■>.  Baundera,  1  Coweo,  249.    lett  v.  Wynuui,  14  Johns.  260 ;  Johnson  v. 
«.    ...     .   „         -„.    —      '^  -    I,  i  C      ■      "    ""     '"—       ''"-* 


[See  Allen  v.  Furbish,  4  Gray,  604,  606,  Dalton,  1  Coweu,  H.  548;  [Page  v.  Sbef- 

'      "-■   oftheMaaaaohusettscaaea,  field,  2  Cnrtij,  C.   C.  8771.     The   aome 

arol  evidence  ia  inadmiaal-  rule  ia  appUed  in  regard  to  the  Statute  of 

1  condition  to  an  abeolute  Frauds.    See  11  Maaa,  SI.     See  ihrther. 


proiniae  in  writing  in  the  form  of  a  prom-  Rich  b.  Jackson,  4  Bro.  Cb.  R.  614 ;  Brig- 
Usory  note,  promising  to  pay  a  certain  ha*->  o.  Rogers,  IT  Hasa.  671;  Flinu  v. 
anm  of  money  on  a  cert^n  dar  named,  Calow,  1  M.  &  O,  659.  [So  an  oral  prom- 
are  reviewed  by  Dewey,  J.,  and  the  prin-  iae  to  discharge  an  incumbruice  not  ere- 
i^ile  r«.affinned.  UoUenbecli  r.  Shutts,  1  ated  by  hhnael^  made  by  a  grantor  to  a 
Gray,  431 ;  Billinga  c  Billing),  10  Cnah.  gnuitee,  cannot  be  abown  Co  have  been 
178,  182 ;  Southwick  e.  Hapgood,  lb.  119,  made  at  the  aame  time  and  for  the  aame 
121  i  Ridgway  v.  Bowman,  7  Cuah.  268,  conaideration,  as  a  deed  containing  cove- 
271.  Parol  evidence  ianot  admiaaible  to  nanta  of  apedal  warranty  only.  Howe  v. 
show  th«t  a  promisaoty  note  was  intended  Walker,  i  Gray,  818 ;  Goodrich  p.  Long- 
fbr  a  receipt.  Ci^  Bank  o.  Adams,  46  ley.  lb.  879,  888.  Nor  can  a  limited  woi^ 
M^Dc,  456].  nnty  in  a  deed  be  extended  to  a  general 

*  Caaapbell  v.  Hodgson,  1  Qow.  B.  74.  warrant  by  proof  of  a  parol  agreement 

*  Dli  V.  Otis,  6  Pick.  88.  to  that  effect,  made  at  the  thne  of  the  de- 

*  Preeton  o.  Merceao,  2  W.  Bl.  1249.  livery  of  the  deed.  Raymond  t.  Ray- 
A  auailafdediion  wm  made  in  the  "  Isa-  mond,  10  Cash.  184, 141 ;  Dutton  v.  Gei^ 
Mia."  2Bob.  Adm.  241,  an^  hi  Whittf  v.  rlsh,  S  tb.  89.    Nor  can  it  be  shown  t^ 
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BMp  wae  p&rticularly  described,  it  vaa  held  that  parol  eyidenoa  ot 
a  further  descriptive  representation,  made  prior  to  the  time  of  sale, 
was  not  admissible  to  chai^  the  vendor,  iritJiout  proof  of  actual 
fraud ;  all  previous  conversation  being  mei^ed  in  the  written  con- 
tract.^ So,  where  a  contract  was  for  the  sale  and  delivery  of 
"  Ware  potatoes,"  of  wliich  there  were  several  kinds  or  qualities ; 
parol  evidence  was  held  not  admissible  to  show  that  the  contract 
was  in  fact  for  the  best  of  those  kinds.*  Where  one  signed  a 
premium  note  in  his  own  name,  parol  evidence  was  held  inadnus- 
sible  to  show  that  he  s^ed  it  as  the  agent  of  the  defendant,  on 
whose  property  he  had  caused  insurance  to  be  efl^cted  by  the 
plaintiff,  at  the  defendant's  request,  and  who  was  sued  as  the  prom- 
isor in  the  note,  made  by  his  agent.'  So,  where  an  agent  let  a 
ship  on  hire,  describing  himself  in  tiie  charter-party  as  "  owner," 
it  was  held,  in  an  action  upon  the  charter-party,  brought  by  the 
true  owner,  that  parol  evidence  was  not  admissibTe  to  show  that 
the  plaintiff,  and  not  the  agent,  was  the  real  owner  of  the  ship.* 
Even  tlie  subsequent  confession  of  the  party,  as  to  the  true  intent 
and  construction  of  the  title  deed,  under  which  he  claims,  will  be 


parol  that  the  name  of  the  gnntrt  in  a  ten,  8M ;  [Ujrick  v.  Dams,  9  Cuth.  24tt, 

deed  wai  ioierted  herein  hy  miitake  of  264.]    But  parol  evidence  u  admiuible  to 

the  Kriveiier,  in  place  of  another  penon  (how  Uut  one  of  wreral  promison  ugnad 

who  was  intended  u  the  grantee,  and  aa  tbe  turetj  of  another.     Carpenter  v. 

who  afterward*  entered  upon  and  ooca-  King,  9  Met  611 ;  McGee  c.  Pnin^,  Id. 

pied  the  land.      Crawfbrd  v.  Spencer,  8  M7;  [Davia  v.  Barrington,  lOFoiter,  GIT. 

Ciuh.  418.  See  AmoM  v.  Cessna,  25  Penn.  State  B. 

Wliere  ■  leeae,  under  seal,  of  coal  land*,  84.     ( So  aa  between  succeuire  indonen, 

aaid  nothing  aa  to  the  quantity  to  be  mined,  that  the/  were  in  t^t  cosureties.    We*- 

but  eeiaUiahed  tbe  pnce  per  buihel  for  all  too  v.  Chamberlain,  T  Cuah.  404] ;  Rile;  o. 

that  waaniii>ed,it  cannot  beihown  by  par-  Oerriih,  9  lb.  IIH.    And  an  agreement 

ol  that  the  leasee,  at  the  time  of  signing  between  two  sureties  on  a  bond,  (hat  one 

tbe  lease,  promised  to  mine  aU  he  could  of  them  shall  not,  as  between  themaelTes, 

dispose  of      lo'on  n.   Miller,  24    Penn.  be  liable  in  consequence  of  Ids  becoming 

State  R.  892:  Kemiedy  v.  Erie,  &c..  Flank  such  a  snre^,  may  be  proved  by  parol. 

Koad  Co.  ^  lb.  224  i  Chase  v.  Jewet^  Ban7  v.  Banjom,  2  Keman,  462.    But 

87  Maine,  351.    "Furring  for  the  whole  see  Norton  f.  Coons,  2  Selden,  88.]    And 

house,"   in  a   written  boilding  contract,  where  a  special  agieement  was  made  in 

cannot  be  shown  by  parol  lo  mean  only  wriUng  fbr  the  aaJe  of  goods  from  A  to  B, 

usual  t\uTing.    Herrick  v.  Noble,  1  Wil-  the  latter  being  in  part  the  agent  of  C, 

liams,  1.    Nor  can  it  be  shown  by  parol  whosenamedid  not  appear  in  the  tranaac- 

tbat  an  assignment  of  store   goods  was  don;  it  was  held,  (hat  C  might nuJnlain 

lD(ended   (o  include   the  "  itote  books."  an  action  in  his  own  name  against  A  for 

Taylor  v.  Sayre,  i  Zabr.  Ml.]  the  breai^  of  this  conmct,  and  that  parol 

■  Pickering  u.  Dowson,  4  Tannt  779.  eridence  was  admissible  to  proTe,  that  B 

Bee  also  Powell  v.  Edmonds,  12  East,  6 ;  acted  merely  as  the  agent  of  C,  and  Ibr 

Pender  u.   Eobes,   1   Dev.  &  Bat.  2C0;  his  ezdusiTe  benefit    Uubbert  c.  BonlM, 

Wright  V.  Crookes,  1  Scott,  N.  B.  64.  6  Wharton's  B.  79. 

'  Smith  v.Jeffieys,  16  U.  &  W.  6fll.  *  Bumble  n.  Honter,  12  Ad.  &  El.  810^ 

I  S(ackpole   B.  Arnold,   11   Masa.   27.  >.  I.     And  tee  Lucas   d.  De  U  Cour,  1 

Bee  also  Hunt  v.  Adams,  7  Maaa.  518 ;  M.  ft  8.  249 ;  Bobaon  v.  Dnunmoui.  2  & 

Shankland  v.  Citf  of  Washington,  G  Pe-  AaAd.  SOS.  . 
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rejected.!  Ilio  bo<^  aboand  in  casea  of  the  application  of  this 
rule ;  but  these  are  deemed  Bufficient  to  iUnstrate  its  spiiit  and 
meaning,  which  is  the  extent  of  our  present  design. 

§  282.  From  the  examples  given  in  tlie  two  preceding  sectjons, 
it  ie  tliua  apparent  that  the  nUe  ex^ludet  only  parol  eoidmce  of  the 
Itntgvage  of  the  parties,  contradicting,  rarying,  or  adding  to  that 
vhich  is  contained  in  the  vritten  instrument ;  and  this  because 
thej  have  themselveB  committed  to  writing  all  which  they  deemed 
nece66tu7  to  give  full  expression  to  their  meaning,  and  because 
of  the  miscbieis  which  would  result,  if  Yerbal  testimony  were  in 
such  cases  receired.  But  where  the  agreement  in  writing  ie  ex- 
pressed in  short  and  incomplete  terms,  parol  evidence  is  admissible 
to  explain  that  which  is  per  te  uninteU^ble,  such  explanation  not 
being  inconsistent  with  the  written  terms.'  It  is  also  to  be  kept 
in  mind,  that  though  the  first  question  in  all  cases  of  contract  is 
one  of  interpretation  and  intention,  yet  the  question,  as  we  bave 
already  remarked,  is  not  what  the  parties  may  have  secretiy  and 
in  fact  intended,  but  what  meaning  did  they  intend  to  convey, 
by-  the  words  they  employed  in  the  written  instrument.  To  ascer- 
tain the  meaning  of  these  words,  it  is  obvious  that  parol  evidence 
of  extraneous  facts  and  circumstances  may  in  some  cases  be  ad- 
mitted to  a  very  great  extent,  without  in  anywise  infringing  tite 
spirit  of  the  nde  under  consideration.  These  cases,  which  in 
truth  are  not  exceptions  to  the  rule,  but  on  the  contnuy  are  out 
of  the  range  of  its  operation,  we  shall  now  proceed  to  consider. 

[*282a.  It  seems  to  be  well  settied  that  the  rule  excludes  all 
evidence  of  intention,  whether  direct  or  inferential."  It  seems  too 
that  parol  evidence  is  competent  to  identify,  and  to  show  who 
were,  in  fact,  the  contracting  parties.*  So,  also,  it  is  always  com- 
petent to  prove  custom  or  usage,  in  order  to  ascertain  the  sense 
in  which  the  parties  used  the  terms  of  the  writing ;  as  that  a  con- 
tract for  "  best  palm  oil,"  "  wet,  dirty,  and  inferior  oil,  if  any,  at 

1  Pune  0.  Mclntire,  1  Uui.  69,  u  ex-  Where  there  is  an  acknowledgmeot  of 

plained  in  10  Mu«,  461.    See  also  Town-  iadebtedneM,  bj  maUng  this  memDnii. 

•end  p.  Weld.  8  Mass.  1«.    (Where  the  dum:  "I  O  U  the  sum  of  ?160.  which  I 

plainlilT  ilei^laret  upon  aod  pun  in  evl-  shall  pa;  on  demand  to  ?oa,"  parol  eri- 

dciKs  a  written  contract  u  hia  ground  of  dence  ia  admissible  to  show  die  person  to 

action,  he  cannot  put  in  eridence  the  oral  whom  It  is  addressed.    Kinnej  b.  Flynn, 

declaniiona  of  the  defendant  as  to  his  sup-  2  R.  1.  819.) 

posed  tiabililj.    GoodeU  v.  Smillt,  B  Cuih.         ■  [•tlairison  v.  Barton,  T  Jur.  m.  i. 

G02,  S94.]  19 ;  B.  o.  1  Johns.  &  E.  287. 

*  Sweet  V.   Lee,  8  Man.  &  Or.  452;         *  Holdiiig  v.  Elliott,  6  H.&N.11T.] 
.   rWebsMr   v.   ffodgkjns,  6   Foster,    128 
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a  fair  alloiraiice,"  is  satlBfied  if  the  oil  od  arriTol  is  only  one  fifUi 
"  best  oil."  ^  So,  also,  to  show  a  usage  that  a  broker  who  coDtracts 
without  disclosing  his  principal  is  himself  personallf  responsible.' 
But  a  custom  or  usage  must  be  reasonable,  in  order  to  be  obliga- 
tory ;  and  if  it  be  such  as  honest  and  £ur-minded  men  would  deem 
onfair  and  unjust,  it  cannot  be  regarded  as  Talid,  or  of  any  force 
in  any  respect.*] 

§  283.  It  is  in  t}iQ  first  place  to  be  observed,  that  the  role  does 
not  restrict  the  court  to  the  perusal  of  a  single  instrument  or 
paper ;  for,  while  the  controTersy  is  between  the  original  parties, 
or  their  representatives,  aU  theo'  conten^oraneoua  writingt,  relating 
to  the  same  subject-matter,  are  admissible  in  evidence.* 

§  284.  It  is  in  the  next  place  to  be  noted,  that  the  rule  is  n,ot 
in&inged  by  the  admission  of  parol  evidence,  showing  that  the 
instrument  is  altogether  void,  or  that  it  never  had  any  legal  exist- 
ence or  binding  force ;  either  by  reason  of  fraud,  or  for  want  of 
due  execution  and  delivery,  or  for  the  illegality  of  tiie  subject- 
matter.  This  qualification  applies  to  all  contracts,  vhether  under 
seal  or  not.  The  tBoaU  of  crmnderation  may  also  be  proved  to 
show  that  the  agreement  is  not  bindii^ ;  unless  it  is  either  under 
seal,  which  is  conclusive  evideuce  of  a  sufficient  consideration,* 
or  is  a  negotiable  instrument  in  the  hands  of  an  innocent  in- 
dorsee.* IVand,  practised  by  the  party  seeking  the  remedy,  upon 
him  ^dnst  whom  it  is  sought,  and  in  that  which  is  the  subject- 
matter  of  the  action  or  claim,  is  universally  held  &tal  to  his  titie. 
"  The  covin,"  says  Lord  Coke,  "  doth  sufibcate  the  right."  The 
foundation  of  the  claim,  whether  it  be  a  record,  or  a  deed,  or 
a  writing  without  seal,  is  of  no  importance ;  they  being  alike  void, 
if  obtmned  by  frand.^  Parol  evidence  may  also  be  offered  to 
show  that  tlie  contract  was  made  for  the  furtherance  of  objects 

1  {•Liicuii.Bristow,BUiiBI.&E1.90T.  *  Svpm,  it  19,  32 ;  infra,  i  aOS. 

'  Dmle  V.  Hnmfrey.  7  El.  ft  Bl.  266 ;  "  Smra,  f|  189,  190. 

g.  c.  El.  &  Bl.  &  El.  1004.  '  2  Stsrk.  Evid.  840;  Tiit  on  Eiid. 

>  FutODD.  Courtiur.2F.ft?.  ISl]  827,828;  Chi^y  on  CoDtr.627  a;  BucU«r 

'  Leeda  b.  Laacashire,  2  Campb.  2u6i  v.  Milterd,  2  Ventr.  107 ;  Filmer  c.  Gott, 

Hartley    v.   WilkmsoD,  i    Ciunpb.    127;  4  Bra.  P.  C.  280;  Taylor  o.  W«ld,6  Hm*. 

Stone  V.  Metcalf.  1  Stark.  R.  68 ;  Boweiv  116,  per  Sedgwick,  J. ;  Fraachot  v.  Leadt, 

bank  V.  MoDleiro,  i  Taant.  846,  per  Gtbba,  6  Cowen,  SOtj ;  Don-  v.  Muasell,  18  Johaa. 

J.;  HuntD.  LiTermore,  SPIck.  896;Dav-  481;   Morton  v.  Chandler,  8  Oteeol.  9: 

Un  V.  Hill,  2  F^rf.  464-  Couch  v.  Meeker,  Commoawealth  e.  Bullard,  9  Man.  2T0; 

2  Conn.  802;  Lee  d.  Dick,  10  Fet.  482;  Scon  v.  Burton,  2  Aalim.  812;  [Allen  v. 

BeU  r.  Bnien,  17  Pet  161 ;  1  Howard,  (a.  Fnrbiib,  i  Onv,  G04,  609 ;  Pracau  o. 

o.)  R.  169, 188,  a,  o.  Wrigh^  lb.  461^ 
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forbidden  by  law}  whether  it  be  by  statute,  or  by  an  express  rule 
of  the  common  law,  or  by  the  general  policy  of  the  law ;  or  that 
the  writing  was  obtained  by  fdony^  or  by  durest;*  or  tliat  the 
party  was  incapable  of  binding  liimself,  either  by  reason  of  some 
legal  impediment,  such  as  infancy  or  coverture,^  or  from  actual 
imbecility  or  wont  of  reason,'  whether  it  be  by  means  of  per- 
manent idiocy  or  insanity,  or  from  a  temporary  cause  such  as 
drunkenness ; "  or  that  the  instrument  came  into  the  hands  of  the 
plaintLff  without  any  absolute  and  final  delivery}  by  the  obligor 
or  party  charged. 

§  284a.  Nor  does  the  rule  apply,  in  cases  where  the  original 
contract  was  verbal  and  entire,  and  a  part  only  of  it  was  reduced 
to  writing.  Thus,  where  upon  an  adjustment  of  accounte,  the 
debtor  conveyed  certain  real  estate  to  the  creditor  at  an  assumed 
value,  which  was  greater  tlian  the  amount  due,  and  took  the 
creditor's  promissory  note  for  tlio  balance ;  it  being  verbally  agreed 
tliat  the  real  estate  should  bo  sold, 'and  the  proceeds  accounted 
for  by  the  grantee,  and  that  the  deficiency,  if  any,  below  the  esti- 
mated value,  should  bo  made  good  by  the  grantor ;  which  (^e&> 
ment  tiie  grantor  afterwards  acknowledged  in  writing;  —  it  was 
held,  in  an  action  brought  by  the  latter  to  recover  the  contents 
of  tlie  note,  that  the  whole  agreement  was  admissible  in  evidence 
on  the  part  of  the  defendant ;  and  that,  upon  the  proof  that  the 
sale  of  the  land  produced  less  Uian  the  estimated  value,  the  defi- 
ciency should  be  deducted  from  tlio  amount  due  upon  the  note." 

1  Collin*  o.  Blantem,  2  WiU.  847;  1  009;  Van  Vidlcenbui^D.  Ronk,  12  Johns. 

SmiEh'i  Lotding  Cos.  IM,  168,  note,  and  S38 ;  2  In«t.  482,  483 ;  6  Dig.  ub.  tap. 
caua  there  dted.     If  the  coDtract  is  by         *  2  Kent,  Comm.  460-458,  «lid  cue* 

deed,  tlie  illegality  must  bespcdally  plead-  there  cited ;  Webater  v.  Woodford,  8  D«f , 

«d.     W)iclp<ble'B  aite,  6  Co.  Iltl;  Mei-  90;  Mitchell  v.  Kingman,  5  Pick.  4Sli 

tajer  E.   Biggs,  4   Tyrw.  4T1.    Bnt  (he  Eice  v.  Feet,  16  Johns.  608. 
rule  in  the  text  applies  to  inch  cases,  as         *  See  Barrett  v,  Buxton,  2  Ai)c.  167, 

well  as  to  tha«e  arising  under  the  general  where  this  point  is  >blj  eiamined   by 

issue.     See  also  Bigga  u.  Ijurreiicc,  8  T,  Prentiss,  J. ;  Seymour  b.  Delancy,  8  Cow- 

R.  461;  [see  Corbln  0.  Adams,  6  Cash.  96,  en,  518]  1  Story's  Eq.Jur.  §  231,  note  (2); 

Ibr  queries  as   to  Biggs   v,   Lawrence;]  Wiggleswortli  v.  Steers,  1  Hea.  &  Munf. 

Waymell  b.  Reed.  6  T.  R.  600;  Doe  u.  70;  Prentice  u.  Achom,  2  Paige,  81. 
Ford,  8  Ad.  &  Kl.  M9;  Catlin  o.  Bell,  4         '  Clark   d,   GiBbrd,    10   Wend.    310; 

Cunpb.  183;  Commonwealth  v.  Pease.  16  United  States  v.  Leffler,  II  Peter*,  HG; 

Haas.  01;  Nonnan  v.  Cole,  S  Esp.  258;  Jackson  d.  Tiluso.  Myers,  11  Wend.  588, 

Sinclair  k.   SteTenson,   1   C.  ft  P.  582;  536;  Conch  v.  Meeker,  2  Conn.  R.  802. 


Chitly  on  Contr.  519-527.  [Where  im  instrument  was  signerl 

'  2  B.  4  P.  471,  per  Heath,  J.  an  understanding  that  it  was  not  t 

•  2  Inst.  482,  488  ;  6  Com,  Dig.  Flead-  delirered  except  upon  the  performance  of 
«;  2  W.   18-28 ;  StoufTer  c.  Latahaw,  2  a  certun  condition,  this  may  be  shown  by 
WAtt*,  165;  Thompson  v.  Lockwood,  16  parol     Black  v.  Lamb.  1  Bensley,  106.1 
MiM.  266;  2  Stark.  Evid.  274.  *  '  - —      " —   '  "  --  ™"  ^~-— 

•  2  Stark.  £vid.  274;  Anon.  12  Mod. 
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[*But  this  is  a  qoalificatioa  of  the  general  rule,  wliich,  altliou^ 
correct  in  strictness  of  principle,  it  will  be  alwaya  difficult  to  apply, 
in  practice,  without  materially  treucliing  upon  the  integrity  of  the 
rule  itself.  But  the  English  courts  do  not  hesitate  to  act  upon 
the  exception,  especially  where  that  seems  the  only  mode  of  reach* 
log  the  justice  of  the  case,  and  of  enabling  one  party  to  escape 
from  the  &aud  or  ii^justice  of  the  other.  As  where  it  was  agreed 
the  contract  should  not  become  operative  unless  a  third  party 
consented.'] 

§  285.  Neither  i^  this  rule  infringed  by  the  'introduction  ol 
parol  evidence,  contradictii^  or  explaining  the  instrument  in  some 
of  its  redtah  of  facts,  where  such  recitals  do  not,  on  other  prin- 
ciples, estop  the  parity  to  deny  them ;  and  accordingly  in  some 
cases  such  evidence  is  received.'  Thus,  in  a  settlement  case, 
where  the  value  of  an  estate,  upon  which  the  settlement  was 
gfdned,  was  in  question,  evidence  of  a  greater  sum  pud  than 
was  recited  in  the  deed  wa«  held  admissible.'  So,  to  show  tliat 
the  lands,  described  in  the  deed  as  in  one  parish,  were  in  fact 
situated  iu  another.*  So,  to  show,  that  at  the  time  of  entering 
into  a  contract  of  service  in  a  particular  employment,  ttiere  was 
a  further  agreement  to  pay  a  sum  of  money  as  a  premium,  for 
teaching  the  party  the  trade,  whereby  an  apprenticeship  was  in- 
tended; and  that  the  whole  was  therefore  void  for  want  of  a 
stamp,  and  so  no  settlement  was  gained."  So,  to  contradict  the 
recital  of  the  date  of  a  deed ;  as,  for  example,  by  proving  that 
a  charter-party,  dated  February  6th,  conditioned  to  sail  on  or 
before  February  12th,  was  not  executed  till  after  the  latter  day, 
and  that  therefore  the  condition  was  dispensed  with.'  So,  to 
show  that  the  reference,  in  a  codicil  to  a  will  of  1833,  was  a  mis- 
take, that  will  being  supposed  to  be  destroyed ;  and  that  the  will 
of  1837  was  intended.'    And  on  the  other  hand,  where  a  written 

Bpragua'i  Dedsiaiu,  28G ;  Harris  d.  'Eot-  the  location,  and  coQatltDtiiig  part  of  tfaa 

man,  G  Com.  B.  Rep.  x.  e,  1.1  deicription,  may  be  referred  to,  to  exj^^ain 

1  {'  Wailis  D.  LltCell,  11  C.  B.  h.  h.  868 ;  the  vntten  location,  bat  Dot  to  -nrj  or 

6  Jur.  H.  B.  T4G ;  »ee  alio  Wake  o.  Uanop,  modify  it.    Hazen  d.  Botton  &  M.  R.  R.,  3 

10  W.  B.  62H;  a.  o,  7  Law  T.  v.  a.  96,  Gray,  674,  679;   Boston  ft  F.   R.   B.   o. 

In  the  Exchequer  Chamber.]  Midland  R.  R.  1  Oraj,  840.1 

'  2  Potli.  on  Obi.  by  Evans,  pp.  181,         '  Reiu.LaiDdon,8T.R.879.   iCreain- 

182.     [•Harris  u.  Rickett,  4  H.  ft.  N.  1;  er d.  Stepheneon,  16 Md.  211.1 
Chapman  !>.  Callu,  2  F.  &  F.  lei.]  <  Hall  r.  Cazenore,  4  £kit,4TT.    Sm 

*  Rex  V.  Scammonden,  S  T.  R.  474.  fhrther,  Tail  on  Grid.  pp.  SS2,  BS&-83S ; 

See  alio  Doe  v.  Ford,  S  Ad.  &  El.  649.  intra,  i  EOl. 

<  Rex  f.  Wickhan,  2  Ad.  &  £1.  617.         '  QnlDcey  v.  Qoinoey,  II  Jot.  Ill 
IThe  plan  or  map  of  a  railroad,  filed  with 
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guftrant;  was  expressed  to  be  "in  consideration  of  your  hatnng 
ditcourded  V.'s  note,"  and  it  vaa  objected  that  it  was  for  a  past 
coil  si  deration,  and  therefore  void,  explanatory  parol  evidence  was 
held  admissible,  to  show  that  the  discount  was  contemporaneous 
with  the  guaranty.'  So  where  the  guaranty  was  "  in  considera- 
tion of  your  having  thU  day  advanced  to  V.  D.,"  similar  evidence 
was  held  admissible.^  It  is  also  admissible  to  show  when  a  writ- 
ten promise,  without  date,  was  in  fact  made.'  Evidence  may  also 
bo  given  of  a  consideration,  not  mentioned  in  a  deed,  provided 
it  be  not  inconsistent  with  the  consideration  expressed  in  it.* 

§  286.  Ab  '\t  is  a  leading  rule,  in  regard  to  written  instruments, 
that  tliey  are  to  be  interpreted  according  to  their  subject-mattor, 
it  is  obvious  that  parol  or  verbal  testimony  must  be  resorted  to,  in 
order  to  ascertain  the  nature  and  qualities  of  the  sviject,^  to  which 
the  instrument  refers.  Evidence,  which  is  Calculated  to  explain 
tlie  subject  of  an  instrument,  is  essentially  diSerent  in  its  char^ 
acter  from  evidence  of  verbal  communications  respecting  it. 
Whatever,  tlierefore,  indicates  the  nature  of  the  subject,  is  a  just 
medium  of  interpretation  of  the  language  and  moanhig  of  the 
parties  in  relation  to  it,  and  is  also  a  just  foundation  for  giving 
the  instniment  an  interpretation,  when  considered  relatively, 
different  from  tliat  which  it  would  receive  if  considered  in  the 
abstract.  Thus,  where  certain  premises  were  leased,  including 
a  yard,  described  b;  metes  and  bounds,  and  the  question  was,  ' 
whether  a  cellar  under  the  yard  was  or  was  not  included  in  the 
lease ;  verbal  evidence  was  held  admissible  to  show  that,  at  the 
time  of  the  lease,  the  cellar  was  in  the  occupancy  of  another 
'  tenant,  and  therefore,  that  it  could  not  have  been  intended  by  the 
|)artic3  that  it  should  pass  by  the  lease.^  So,  where  a  house,  or 
a  mill,  or  a  factory  is  conveyed,  eo  rKtmine,  and  the  question  is,  as 
to  what  was  part  and  parcel  thereof,  and  so  passed  by  the  deed, 
parol  evidence  to  this  point  is  admitted.'' 

>  Ex  pnrle  Flight,  86  Leg.  Obg.  240.  the  perscn  who  U  the  other  contracting 

iiH  see  Haigh  v.  Brook*,  10  Ad.  &  El.  pwty,  or  who  ii  the  ol^ect  of  tlie  pn>- 

•f-i-.  Botcher  b,  Slusrt,  II  M.  &  W.  867.  Tiaion,   whether  it  be  by  will  or  deed. 

'  Goldahecle  r.   Swvn,   S5   Leg.   Oba.  Phil,  ft  Ani.  on  Erid.  782,  □.  (1.) 

•■;:;!  Excli.  R.  154.    This  case  has  been         '  2  Poth.  on  Obi.  by  Evans,  p.  186 ; 

II!  nibject  of  lome  animated  discuwion  Doe  d.  Freeland  v.  Burt,  1  T.  R.  701: 

J  EB^nd.     See  12  Jiir-  M,  94,  102.  Elft  v.  GadBden,  2  Rich.  878 ;  Brown  v. 

■  LobbiT.S«nte7,6Ad.  &:El.(i74,n.  a.  Slater,  16  Conn.  192;  Milbouni  u.  Ewart, 

'  Cliflbrd  V.  Turrill.  9  Jur.  633.  6  T,  R,  381,  886 ;  [in/ra,  55  401,  402,  and 

•  In  the  term  "Buloeci,"in  thi»  con-  noto.J    [■Ctiadwicku.  Bumlej,  12  W.B 

naction,  lext-wrilen  include  ererj  tliine  to  I07T.f 

vhieh  tlie  initmnient  relates,  as  well  at         '  Hopptv.  Barker,  4Pick.2SSiEunu 


D.gitizecbyG00glc 


82-i  LAV  OF  ETIDBNCB.  IpaSI  H. 

§  287.  Lideed,  there  Ib  tui  material  difference  of  principle  in  the 
rules  of  interpretatioa  lUiieea  imlU  and  anUracU,  except  vliat 
naturally  arises  from  the  different  circumstancos  of  the  parties. 
The  object,  hi  both  eases,  is  tlie  same,  namely,  to  discover  the 

intention.  And,  to  do  tliis,  the  court  may,  in  either  case,  put 
(hemeelveg  in  the  place  of  the  party,  and  tlien  see  how  tlie  terms  of 
the  instrument  affect  the  property  or  Bubjectr-matter.^     With  tliis 

u.  Stackpotc,  6  Grrenl.  154;  in^,  £  287,  that  a  testator  has  lued   the   words,  hi 

iMses  ill  note.    Hut  where  the  luij^nage  wh<ch  he  hu  eipresied  himsetf,  in  an^ 

of  the  deed  was  broad  enough  plainly  to  oUier  than  their  strict  and  yrinwry  aenae, 

include  a  gnrden,  logeiher  with  tlie  liouse.  but  hit  word*  so  interpretod  tre  inaeniibla 

it  woa  held,  ihac  tbe  written  jKiper  of  con-  with  reference  to  extnnaic  cJrcnnutan<«B, 

ditjons  of  aale,  excepting  the  garden,  waa  a  court  of  law  may  look  into  the  extrinsic 

inadmiiisible  lo  contradict  tlie  deed.     Doe  circumBtancea  of  the  case,  to  see  whellier 

V.  Wheeler,  4  P.  &  D.  'JTS;  [Uoodrich  u.  the  meaning  of  the  words  be  aeniiUe  in 

Loagley,  I  Grar,  615.  61B,]  any  popular  or  secondarj  sense,  of  which, 

1  Doe  v.  Martin,  1  N.  &  M.  G24 ;  4  B.  with  reference    to    these   circumitancear 

&  Ad.  771,  785,  a.  c.  per  Park,  J.;  Hoi-  they  are  capable.    IV.   Where  the  chai- 

stdii  ti.  'lumpson,  4  Rap.  189 ;  Brown  v.  aclers,  in  which  a  will  ia  written,  are  diffl- 

Thornilyke,  IC  Pick.40U;  Phil.  &  Am.  on  cult  to  be  deciphered,  or  the  language  of 

KTid.7iill;  2Phil.Evid.277.   ["Prior.con-  the  will  ig  not  onderstood  by  the  court, 

tcmpomncoua,  and  subsequent  enjoyment  the  evidence  of   persons  shilied   in   de- 

of  a  right  claimed,  is  admissible  to  show  ciphering  writing,  or  who  understand  the 

the  condition  of  property,  in  order  til  place  language  in  which  the  will  is  written,  ia 

tlie  court  in  the  poaitlon  of  the  partiea.  admissible  to  declare  what  the  charautera 

Baird  b.  Fortune.  7  Jur.  n.  s.  92&.]    The  are,  or  to  inftirm  the  court  of  the  pitqwr 

rules  of  inlernretation  of  Wills,  in  Vice-  meaning  of  the  words.     V.  For  the  pnr- 

Chancellor   wigram's   admirable  treatise  pose  of  determining  the  olgect  of  a  testa- 

on  that  subject,  may  be  safely  applied,  tor's  bounty,  or  the  subject  of  disptiaition, 

mulalo  nomine,  to  all  other  private  Instni-  or  the  quantity  of  interest  intended  to  tw 

ments.      They   are    contained  in    seven  Ki*en   by  his  will,  a  court  may  inqnire 

propositions,  as  the  r<»ult  both  of  prin-  into  every  niaterinl  bet  rela^ng  to   tha 

ciple    nnJ    authority,  and   are  thus  ex-  person,  who  ctelnis  to  be  interested  under 

pressed:  —  "I.  A  testator  is  always  pre-  the  will,  and  to  the  property,  which  is 

snmed  to  use   the   words,   in  which  he  claimed  aa  the  sul^ect  of  disposition,  and 

expresses  himself,  according  to  their  strict  to  the  circumstances  of  the  testator  and 

and  primary  acceptation,  unless,  fhim  the  of  his  &niily  aod  aOkirs ;  (or  the  purpose 

context  of  the  will,  it  appears  that  he  has  of  enabling  the  court  to  idenliiy  the  ptu<- 

used  tliem  in  a  different  sense ;  in  which  son  or  thing  intended  by  the  testator,  or 

caae,  the  sense  in  whlcii  he  thus  appeara  lo  determine  the  quantity  of  interest  ba 

to  have  used  them  will  be  the  sense  in  has  given  by  his  wilt.     The  same  (it  ia 

which  they  are    to   be   construed.      IL  conceived)  is  true  of  eiery  other  disputed 

Where  there  is  nothing  in  the  context  point,  respecting  which  it  can  be  shown, 

of  ^  will,  thim  which  it  is  apparent  that  tliat  a  knowledge  of  extrinsic  &cta   can 

a  ttutator  has  used  the  words,  in  which  he  in   any  way  be  made  auciUar}'   to   the 

has  expreased  himself,  in  my  other  than  right  uierpretation  of  a  testator's  words, 

their  strict  and  pritnary  sense,  and  where  vt.  Where  the  words  of  a  will,  aided  bj 

his  words  so  interpreted  are  sensible  with  evidence  of  the  material  &cta  of  the  cnae, 

reference  to  extrinsic  circumstances,  it  ia  are  insufficient  to  determine  the  testator'a 

■n  inflexible  rule  of  construction,  that  the  meaning,  no  evidence  will  be  admisaibte 

worda  of  the  will  shall  be  interpreted  in  to  prove  what  the  testator  ioteoded,  and 

Uieir  strict  and  primary  sense,  and  In  no  the  will  (except  ib  certain  special  caeca  — 

other,  although  they  may  bo  capaUe  of  see  Proposition  VII.}  will  be  void  for  nn 

some  popular  or  secondary  interpretation,  certainty.     VII.  Notwithstanding  the  mla 

and  aJihough  the  most  conclusive    evi-  of  law,  which  makes  a  will  void  for  on 

lence  of  intention  to  use  them  in  such  certainty,  where  the  words,  aided  by  eri 

popular  or  secondary  sense  be  tendered,  dence  of  the  material  Ibctt  of  the  cue,  «n 

lit.  Where  there  is  nothing  in  ^e  can-  insufficient   to    determine  tbe    teatMor*! 

,]ext  of  a  will,  from  which  it  is  appMiant  i^-ning,  ooorti  of  law,  in  oertaln  spet^ 
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view,  ovidence  must  be  admiBsible,  of  all  tlie  circumstances  buiv 
rouiidiiifr  the  author  of  the  instrument.*  In  tlie  simplest  case 
that  cau  be  put,  uamely,  that  of  aa  instrumeiit  appearing  on  the 
face  of  it  to  bo  perfectly  intelligible,  inquiry  must  be  made  for 
a  8«bject>-niatter  to  satisfy  tlie  descriptiou.  If,  in  the  convoyance 
of  a»  estate,  it  is  designated  as  Blackacro,  parol  evidence  must  bo 
admitted  to  show  what  field  is  known  by  tliat  name.  Upon  the 
same  principle,  where  tliere  is  a  devise  of  an  estate  purchased 
of  A,  or  of  a  farm  in  the  occupation  of  B,  it  must  bo  shown  by 
extrinsic  evidence  what  estate  it  was  that  was  purchaeed  of  A,  or 
what  farm  was  iu  the  occupation  of  B,  before  it  can  be  known 
wliat  is  devised.^  So,  if  4  contract  in  writing  is  made,  for  extend- 
ing  tlie  time  of  payment  of  "  certain  notes,"  held  by  one  party 
against  tlie  otlier,  parol  evidence  is  admissible  to  show  what  notM 
were  so  held  and  intended.^ 

§  288.  It  is  only  in  this  mode  that  parol  evidence  is  admissiblft 
(as  is  sometimes,  but  not  very  accurately  said),  to  explain  writttn 
mttrumenU;  namely,  by  showing  the  situation  of  the  party  in  all 


.     .  ,  c  evidence  of  inten-  186,  per  Fiu-ke,  B.    If  letters  are  offered 

lion,  to  make  Mrtnin  tlie  pergoa  or  thing  ngainBt  b  party,  il  aeems  lie  ma;  read  hii 

inreiide<l.  where   tlie  desmption  in    the  inimeiliate  repliei;  Roe  u.  Da^,  T  C.  &  P. 

will  is  insufflcient  (or  the  purpose.    These  706;  and  tnaj  prove  a  previous  coaver- 

cnses  may  be  tlins  defined:    where  tlie  sation  with  the  party  to  show  the  motive 

object  of  a  lectalor'B  bouDly.  or  the  aub-  and  intention  in  writing  ttiem.     Reay  t 

iect  of  diBpoRitioa  (i.t.  person  or  thing  Richardson,   2  C.  M.  &  R.  442;  mpra, 

iutendird)  is  descril>ed  in  tenns  which  are  %  lUT. 

applicnble  indifTereiitly  to  more  Chan  one  '  Sanford  d.  Raikes,  1  Mer.  M6.  653, 
perwn  ur  thing,  evidence  is  admissible  to  per  Sir  W.  Grant;  Doe  d.  Preedy  v. 
prove  which  ol'  the  persons  ur  things  so  Horton,  4  Ad.  &,  £1.  76,  81,  per  Coleridge, 
ilcacribeU  was  intended  by  tlie  testator."  J. ;  Doe  v.  Martin,  4  B.  4  Ad.  771,  per 
t>ee  WiEram  un  tlie  Admission  of  Extrin-  I'arke,  J.  "  Whether  parcel,  or  not,  at 
aic  EriiTence  in  aid  of  the  Interpretation  the  thing  demised,  is  always  matter  of 
of  Wills,  pp-  11-14.  See  also  Guy  d.  evidence."  PerBuller,  J.,  ioSoe  c  Burt, 
Sliarp,  1  M.  &  K.  602,  per  Ld.  Brougham,  1  T.  R.  704,  R.  ace.  in  Doe  v.  E.  of  Jel«- 
C.  (;w«i,  vol.  !^S  6J1.  For  Mr.  Powell's  »ey.  8  B.  &C.  870;  Doe  v.  Chichester.  4 
rules  tbr  tlie  construction  of  devises,  see  Dow's  P.  C.  66;  2  Stark.  Evid.  656-601: 
2d  Pow.  on  Dev.  by  Jarmon,  pp.  6-11;  {infra,  %  401,  and  notes.  So,  a  deed  of 
Croise's  Dig.  IGreenleaf's  edit)  tit.  88,  land  known  by  the  name  of  the  "mill 
ch.  9,  5§  1-16,  and  notes;  2d  Greenleaf's  spot,"  may  be  explained  by  parol  evi- 
edit.  (1867)  &c.,  vol  8,  pp.  172-179,  and  denoe  of  what  "  Uie  mill  spot "  was  com- 
nom.l  monly  reputed,  at  and  before  die  time  of 
>  Ttie  proprie^  of  admitting  such  evi-  the  execution  of  the  deed,  to  include. 
dence.  in  order  to  ascertain  the  meaning  Woods  v.  Sawin,  4  Gray,  322.  So,  an 
of  doubtAil  words  or  expressions  In  a  will,  agreement  in  writing  to  convey  "  clio 
is  expreasly  conceded  by  Harshall,  C.  J.,  wliarf  and  flats  occupied  by  A,  and  owned 
in  Smith  v.  Bell,  6  Peters,  75.  See  also  by  B,"  may  be  applied  to  the  iutyect-mav 
Woostor  V.  Butler,  13  Conn.  817 ;  Bald-  ter  by  parol.  Gerrish  v.  Towne.  8  Gra*, 
win  o.  CaMer.  17  Conn.  201 ;  Brown  b.  82,  88.  So.  "  the  Schermcrhom  brick- 
Slater,  16  Conn.  192;  Marshall's  Appeal,  yard."  Seaman  v.  Hogeboom,  21  Barb. 
2  Barr.  888 ;  Stuner's  Appeal,  Id.  428 ;  898.  See  also  Rusael  v.  WernU,  24  Penn. 
The  Great  Northern  Railw.  Co.  v.  Karri-  St.  R.  837.1 
ROD.  16  Jur.  566 ;  14  Eng.  L.  &  Eq.  R.         >  Bell  v-  Martin,  8  Harrison,  B.  161. 
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Ids  I'elations  to  persouB  and  tMngs  around  him,  or,  as  ulaewhere 
ezpreaaed,  bj  proof  of  the  Burroundiiig  circumBtancea.  Thua,  if 
tho  laDguage  of  tlie  iuBtnmient  ia  applicable  to  aeveral  persons, 
to  several  parcels  of  land,  to  several  species  of  goods,  to  several 
motiumeiits  or  boundaries,  to  severa  writings ; '  or  the  terms  be 
vague  and  general,  or  have  divera  meanings,  as  "  household  furni- 
ture," "  atock,"  "  freight,"  "  fantory  prices,"  and  tlia  like ;'  or  in 
a  will,  the  worda  "  child,"  "  cliildren,"  "  grandchildren,"  "  son," 
"  family,"  or  "  nearest  rolatioos,"  are  employed ;  ^  in  all  theae  and 
the  like  cases,  parol  evidence  is  admissible  of  any  extritmc  drcum- 
ttancet,  tending  to  show  what  person  or  persons,  or  what  tilings, 
were  intended  by  the  party,  or  to  ascertain  his  meaning  in  any 
otlier  reapect;*  and  this,  without  any  infringement  of  the  rule, 
which,  as  we  have  seen,  only  excludea  parol  evidence  of  other  lan< 
guagc,  declai'iug  his  meaning,  thau  that  which  ia  contained  in  the 
iustrument  itself. 

I  Miller  v.  TraTeri,  8  Bing.  244;  Sto-  debt  wm  referred  to,  in  a  letter  of  collat- 

rer  B.  Freemiui,  10  Mau.  435 ;  Watennaa  eral  gruaranty.     Drummend  f.  Preslnun, 

B.  JohiuoD,  13  Pick.  261 ;  Hodgea  v.  Hon-  12  Wheat.  615,  So,  to  sbow  that  ad- 
bll,  1  Itui.  &  M7.  116;  DiUOD  v.  Harris)  vances,  which  had  been  made,  vere  in 
4Blieh,  N.  B,  S43, 356 ;  FarkE  v.  The  Gen.  &cl  mods  upon  Ihe  credit  of  a  paiticular 
Int.  Ageur.  Co.  G  Pick.  S4 ;  Colt  d.  Stark-  letter  of  guarantj.  Douglasa  v.  aejaoXia, 
weather,  8  Conn.  289;  Dlake  o.  Doberty,  7  Pet.  118.  So,  to  identif?  a  note,  which 
6  Wheaton,  3dU  ;  2  Stark.  Evid.  658-1)61.  ia  provided  for  io  an  assignmenl  of  Die 
[Storer  0.  Elliot  Fire  InBuraoce  Co.  46  debtor's  property  for  the  benefit  of  hie 
Maine,  176.]  creditors,  but  which   is  miadeacribed  in 

*  Pei«ch  V.  Dickion,  1  Maaon,  10-12,  the  schedule  anoezed  to  tlie  asugnment. 

per  Story,  J. ;  Pratt  v.  Jackson,  1  Bro.  F.  Piercs  v.  Parker,  4  Met.  80.    So,  to  show 

C.  222 1  Kelly  v.  Powlet,  Ambl.  610;  that  the  indoreement  of  a  note  wai  niada 
Bunn  V.  Wintlirop,  1  Johni.  Ch.  829 ;  Le  merely  for  collateral  aecurity.  Dwigbt  d. 
Farrant  v.  Spencer,  1  Vei.  9T ;  Calpoys,  Linton,  3  Rob.  (Louis.)  K.  67.  See  also 
v.  Colpoya,  Jacob's  R.  461 ;  Wigram  on  BeU  v.  Firemen's  Ids.  Co.  Id.  423,  423, 
Wills,  p-M;  Goblet  v.  Beechey,  S  Sim.  where  parol  eridence  waj  admitted  of  an 
24;  Barrett  v.  Allen,  1  Wilcox,  426;  agreement  to  sell,  prior  to  the  deed  or  act 
Avery  v.  Stewart,  2  Conn.  69 ;  Williama  of  sale.  So,  to  show  what  flats  were  occu- 
B.  Gilmau,  8  Greenl.  216.       ,  pied  by  the  riparian  proprietor  ai  Appur- 

>  Blackwell   v.    Boll,    1    Keen,    176;  tenant  lo  his  upland  and  wharf,  and  pnssed 

Wylde'a  case,  6  Co.  16 ;  Brown  v.  Thom-  with  them  by  the  deed.     Treat  p.  Striek- 

dike,  16  Pick.  400;  Riclmrdaon  F.  Wat-  land,  10  Shepl.  231    [l>arol  evidence  may 

son,  B.  &  Ad.  787.     See  also  Wigram  on  be  mtroduccd  to  show  what  persons  were 

Wilb,  p.  6H;  Doe  n.  Joiniille,   3  F.tst,  meant  bv   the   designation   of   "Horace 

172;  Green  u.  Howard,  1  Bro.  Ch.  R.  82;  Gray  and  others,"  in  a  written  agreeinenL 

Leigh  a.  Leigh,  15  Vea.  92 ;  Beachcroft  v.  Herring  v.  Boston  Iron  Co.  1  Gray,  134 ; 

Bcachtroft,  1  Madd.  R.  430.  and  lo  show  the  circumstances  atiending 

'  Goodincs  v.  Goodinga,  1  Ves.  231 ;  the  giving  a  writlen  certificate  of  compe- 

Jput>ck  V.  Falkener,  1  Bro.  Ch.  R,  295;  tency  to  teach  achool.    Hopkins  v.  School 

Fonnweau  v.  Poyntz,  Id.  4T3;  MacheU  d.  Diairict,  1  Williama,  281.    So,  also,  whera 

Winter,   3  Ves.  610,  541;   Lane  c.  Ld.  a  note  had  on  it  tho  following  indorse 

Stanhope,   6   T.  R.  S40;   Doe   v.  Huth-  menta:  "Greenwood  £  Nichols  — without 

waite,   a   B.   &  Aid.  682;   Goodright  ».  recourse  — Aaa  Ferley,"  the  first  indorsera 

Downsbire,  2  B.  &  P.  B08,  per  Ld.  Alvan-  were  allowed   lo   prove   tliat   the  wotda 

ley;  Landsowne  v,  lAndaowne,  2  Bligh,  "without  recourae,    were  wrillen  by  thun 

60:  Clrmenlson  v.  Gandy,  1  Keen,  809;  when  they  indorsed  tlie  note.    Fiichburg 

King  tt.  Badeiey,  S  My.  &  K.  417.    So,  Bonk  d.  Greenwood,  2  Allen,  434.     Sr* 

parol  evidence  't  admisuble  to  abow  wb«t  also  Bey  e.  Simpson,  22  How.  841.] 
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[*288a.  Previous  oonversations  between  the  pardes  may  be 
Bhown,  when  that  becomes  important  t6  show  in  what  sense  subse- 
quent writmgs  passing  between  them  were  uiiderstood.'  So,  when 
a  written  memorandum  is  so  brief  that,  without  material  explana- 
tion of  the  terms,  it  would  liave  no  sensible  meaning,  parol  proof 
must  be  received  for  that  purpose.^  So,  parol  proof  is  always  ad- 
missible to  show  which  of  two  or  more  persons  or  things  of  the 
same  name  was  intended  by  the  parties,  as  where  cotton  is  sold  to 
arrive  by  ship  "  Peerless "  from  Bombay,  and  two  ships  of  that 
name  sailed  from  that  port,  at  different  datea.^ 

[*288d.  A  question  has  sometimes  been  made  in  regard  to  the 
tribunal  which  must  determine  the  correct  reading  of  a  written 
paper.  It  seems  formeriy  to  have  been  referred  exclusively  to 
tiie  court.  Bat  that  was  owing  mainly  to  the  consideration  that 
the  jury  were  often  wholly  illiterate.  Accordingly  now,  when 
jurors  are  supposed  to  be  competent  to  read  and  write  as  well  as 
the  court,  we  apprehend  it  has  become,  ultimately,  a  question  for 
them  to  determine,  where  there  is  any  fair  ground  of  doubt,  since 
no  one  can  doubt,  that  it  is  exclusively  a  question  of  fact,  as 
much  as  any  other.*  But  where  the  reading  of  the  paper  is  undis- 
puted, the  qiiestiou  of  construction  cannot  be  submitted  to  the 
jury,  except  so  far  as  it  is  liable  to  be  affected  by  extraneous  cir- 
cumstances which  are  in  controversy.  In  such  cases  the  court 
may  fix  the  construction,  in  the  alternative,  and  .thus  refer  the 
matter  of  ftuth  to  the  jury.^] 

§  289.  In  regard  Co  wilh,  much  greater  latitude  was  formerly 
aUowed,  in  the  admission  of  evidence  of  intention,  than  is  war- 
ranted by  the  later  cases.  The  madem  doctrine  on  this  subject, 
is  nearly  or  quite  identical  with  that  which  governs  in  the  inter- 
pretation of  other  instruments ;  and  is  best  stated  in  the  language 
of  Lord  Abinger's  own  lucid  exposition,  in  a  case  in  the  Ex< 
chequer.^    "  The  object,"  he  remarked, "  in  all  cases  is  to  discover 

'  I*  Macdonald  t>.  Longbottom,  1  Elllt  HIscockB  sgunat  Joliu-  Hiicocks.      The 

A  ElUt,  STT.  qneatjon  turned  on  the  words  of  a  deviM 

>  Pharaoh  r.  Loab,  2  F.  ft  F.  721.  in  the  will  of  Bimoti  HiMocki,  the  grand- 

*  Raffles  ■.  Wichelbaoi,  2  H.  &  C.  &ther  of  the  lenorof  theplaintieTaDd  of 
BOS;  i.  o.  8S  I«w  J.  160.  the  defendant.    B^  tiia  will,  Simon  Hi»- 

*  HillB  c.  Iiondon-  Qm  Ca,  27  L.  J.  coclu,  after  deviling  estates  to  his  son 
Eich.  60.  Simon  for  life,  and  ihjm  and  aAer  his 

*  Honeo.We7moDth,28VtR.824.|  death,  to  bis  gnrndsun,  Hemy  Hitcocki, 

*  Hisoocks  V.  Hiicot^,  6  U.  &  W.  in  tail  male,  and  making,  as  to  certain 
■68,  267.  This  was  an  action  of  eject-  other  estates,  an  eiactly  simiiBr  provision 
uant,  brought  on  the  demise  of  S^non  in  &Tor  of  his  son  John  fbr  life ;   theo. 
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ttie  intentiou  of  the  tratator.  The  first  and  mOBt  ohrious  moda 
of  doing  this  is  to  read  hia  will  as  he  has  vritteii  it,  and  collect 
his  iutantioii  from  his  words.  But  as  his  words  refer  to  facts  and 
circuDistauces,  respectlug  his  proportj  and  his  family,  and  others 
whom  ho  names  or  describes  in  his  will,  it  is  cvidcut  that  the 
meaniug  and  application  of  his  words  cannot  be  aacertaiued,  witli- 
oat  eridenco  of  all  those  facia  and  circumstances.^  To  understand 
the  meaning  of  any  writer,  we  must  first  bo  apprised  of  the  persons 
and  circumstances  that  are  the  subjects  of  his  allusions  or  state- 
ments ;  and  if  these  are  not  fully  disclosed  in  his  work,  we  must 
look  for  illustration  to  the  history  of  the  times  in  which  he  wrote, 
and  to  the  works  of  contemporaneous  autliors.  All  the  foots  and 
circiunstances,  therefore,  respecting  persons  or  property,  to  which 
the  will  relates,  are  undoubtedly  legitimate,  and  often  necessary 
evidence,  to  enable  us  to  understand  the  meaning  and  application 
of  his  words.  Again,  the  testator  may  have  habitually  Railed 
certmn  persons  or  things  by  peculiar  names,  by  which  they  were 
not  commonly  known.  If  these  names  should  occur  in  his  will, 
they  could  only  be  explained  and  construed  by  the  aid  of  evidence, 
to  show  the  sense  in  which  he  used  them,  in  like  manner  as  if 
his  will  were  written  in  cipher,  or  in  a  foreign  language.  The 
liabits  of  the  testator,  ij  these  particidars,  must  be  receivable  as 
evidonca,  to  explain  the  meaning  of  his  will.  But  there  is  another 
mode  of  obtfuning  the  intention  of  tlie  testator,  which  is  by  evi- 
dence of  his  declarations,  of  tlie  instructions  given  for  his  will, 
and  other  circumstances  of  the  like  nature,  which  are  not  adduced 
for  ezpluning  the  words  or  meanLag  of  tlie  will,  but  either  to 
supply  somo  deficiency,  or  remove  some  obscurity,  or  to  give  some 
effect  to  expressions  that  are  unmeaning  or  ambiguous.  Now, 
there  is  but  one  case  in  which  it  appears  to  us  tliat  tins  sort  of 
evidence  of  intention  can  properly  be  admitted,  and  that  is,  where 
the  meaning  of  the  testator's  words  is  neither  ambiguous  nor 

after  his  death,  Elie  teitator  dcTieed  those  icriptton,  apply  to  either  tiie  leMor  ol 
estates  to  "  my  grandBOD,  John  HUcocks,  the  phuntiff,  who  wna  the  eldest  son.  but 
eldest  son  of  the  said  John  Hiscocks."  irhose  name  was  Simon,  nor  to  the  de- 
It  was  on  this  devise  that  the  question  ibndant,  who,  though  his  name  was  Jnhn, 
wholly  tamed.  In  &ct,  John  Hiscooks,  was  not  the  eldest  son. 
the  father,  had  been  twice  married;  by  '  See  Crocker  d.  Crocker,  11  Pi:k 
his  first  wife  he  had  Siman,  the  lessor  267 ;  Lamb  i>.  Lamb,  Id.  ST6,  per  Shaw, 
of  tbe  plaintitr,  his  eldest  eon;  the  eldest  C.  J,;  BeinYridge  d.  Wade,  a)  Law  J. 
•on  of  the  seooad  marriage  was  John  liep.  (k.  s.)  Q.  B.  7;  1  Kig.  L.  &  Eq- 
Hiacocks,  the  defendant  The  devise,  Bep.  2S6. 
tlierefbre,  did  Dot,  both  by  name  and  d«- 
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obscure,  and  irhere  the  devise  is,  on  tbe  face  of  it,  perfect  and 
intelligiblo,  but,  &om  some  of  the  drcumstances  admitted  in  proof, 
an  ambiguity  arises  as  to  which  of  the  two  or  more  things,  t)r 
which  of  the  two  or  more  persons  (each  answering  the  words  in 
tlie  will),  the  testator  intended  to  express.  Thus,  if  a  testator 
devise  his  manor  of  S.  to  A.  B.,  and  has  two  manors  of  North  B. 
and  South  S.,  it  being  door  be  means  to  devise  one  only,  whereas 
botli  are  equally  denoted  by  the  words  he  has  used,  in  that  case 
there  is  what  Lord  Bacou  calls  '  an  equivocation,'  that  is,  the 
words  equally  apply  to  either  manor ;  and  evidence  of  previouB 
intention  may  be  received  to  solve  this  latent  ambiguity,  for  the 
intention  shows  what  he  meant  to  do ;  and  when  you  know  that, 
you  immediately  perceive  that  he  has  done  it,  by  the  general  words 
he  has  used,  which  in  their  ordinary  sense,  may  properly  bear 
that  construction.  It  appears  to  us  that,  in  all  other  cases,  parol 
evidence  of  what  was  the  testator's  intention  ouglit  to  be  excluded, 
upon  this  plain  ground,  that  his  will  ought  to  be  made  in  writing : 
and  if  his  intention  cannot  be  made  to  appear  by  the  writing,  ^^- 
plained  by  circumstances,  there  is  no  will."  ^ 

1  Tha  leHTDed  chief  baron's  lubaoquent  tate;  ind  the  late  cases  of  Doe  d.  Morgui 
coninieiittU7  oa  the  oppoamg  dsdaioiu  v.  Morgan,  and  Doe  d.  Gord  f.  Needs, 
leenu,  in  a  gi^t  meaiure,  to  luiTe  ez-  both  in  tliis  court,  are  to  the  same  eflect. 
tiauBted  thii  topic.  "  It  miut  be  owned.  So,  in  the  caaa  of  Jones  v.  Newman,  ao- 
however,"  said  he,  "  that  there  are  de-  co^ng  to  the  yiew  the  court  took  of  the 
dded  caies  which  ara  not  to  be  recon-  &cCs,  tlio  cue  rotkjf  be  referred  to  the  same 
died  with  this  diitfoctloa,  in  a  manner  principlea  aa  the  former.  The  court  seems 
aitoitether  latisEaclory.  Some  of  them,  to  hare  thought  the  proof  equivalent  only 
indeed,  exhibit  but  an  apparent  Incon-  to  proof  of  Uiere  being  two  J.  C.'s  stnu- 
wiiteacy.  Thus,  for  example,  in  the  case  gers  to  each  other,  and  tlieo  the  decision 
of  Doe  V.  Uuthwaite,  and  Bradahaw  b,  was  rlglit,  it  being  a  mere  case  of  what 
Bradshaw,  the  only  thing  decided  was.  Lord  Bacon  calls  equivocation.  The  cases 
that,  in  a  case  lite  the  present,  some  of  Price  u.  Page,  Still  if.  Iloste,  and  Care- 
rarot  evidence  was  admissible.  There,  less  n.  Careless,  do  not  materisJIy  vary  In 
however,  it  was  not  decided  that  evidence  principle  fiiiiD  tlioea  lost  cited.  They 
of  the  testator's  intention  ought  to  be  diR^,  Indeed,  in  tliiB,  that  the  equivalent 
received.  The  decisions,  when  duly  con-  descriptioa  is  not  entirely  accurate  j  but 
«i<iered,  amount  to  no  more  than  this,  that  they  agree  in  its  being  (although  inac- 
where  the  words  of  the  devise,  in  their  curate)  equally  applicable  to  each  claim- 
priniary  sense,  when  applied  to  the  cir-  ant;  and  they  all  concur  in  this,  that  the 
cumstances  of  the  fiunily  and  the  pro-  inoccumte  part  of  the  description  is  either, 
periy,  moke  the  devise  insensible,  collat-  ai  in  1*1100  p.  Page,  a  mere  blank,  or,  as 
eml  fuels  may  be  reeorted  to,  in  order  to  in  the  other  two  cases,  applicable  to  no 
show  that,  in  some  secondary  sense  of  the  person  at  all.  These,  therefore,  may 
words,  —  and  one  in  which  the  testator  fiurly  be  classed  also  as  cases  of  equivoca- 
meant  to  use  them,  —  the  devise  may  have  tion;  and  in  that  caae,  evidence  of  the 
a  full  effect.  Thus  again,  in  Cheyney**  intention  of  tlie  testator  scema  to  be  re- 
cue,  and  in  Counden  v.  Clarke,  '  the  oeivable.  But  there  are  other  cases  not 
■rermeot  is  taken,'  in  order  to  show  to  easily  explained,  and  which  seem  at 
which  of  two  persons,  both  equally  de-  variance  with  tlie  true  principle*  of  evl< 
(cribed  within  the  words  of  the  will,  was  dence.  In  Selwood  v.  Mildmay,  evidenca 
inianded  by  the  testator  to  take  the  es-  of  inatructions  for  the  will  was  received. 
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§  290.  From  the  above  case,  and  tvo  other  leading  modera 
jeciaious,^  it  has  been  collected,*  (1.)  that  where  the  dsscription 

in  the  will,  of  the  peraon  or  Oang  iuteaded,  is  applieable  with  l^al 

Tlut  case  nae  doubted  ia  MUler  v.  Tra-  rnent  in  the  case  of  MiUer  v.  Tnven),  to 
vera ;  but,  perbapa,  having  been  put  bj  adhere  to  the  autborit}'  of  that  caae. 
tlie  Miuter  uf  tbe  Kolla  u  one  anaJogoua  to  Upon  the  whole,  then,  we  are  of  ojuuioii 
that  ol'  [lie  devise  of  aU  a  testator's  free-  that,  in  tliis  case,  there  must  be  a  oeir 
hold  liouBes  in  a  given  place,  where  the  trial.  Where  the  description  is  putly 
testator  had  only  leas^old  houses,  it  true  as  to  t>oth  claimants,  and  no  case  of 
ma;,  as  suggested  by  Lord  Chief  Juellce  equivocation  arises,  what  is  to  be  done  li 
Tindal,  in  Miller  p.  Travers,  be  eoosid-  to  determine  whether  the  description 
•red  a»  being  onlj  a  wrong  application  to  means  the  lessor  of  tbe  plaintiff  or  the 
the  tkt^ta  of  a  correct  principle  of  law.  defendant  Tbe  description,  in  &ct,  ap- 
Agsjn,  in  ilampshire  f.  Pierce,  Sir  John  plies  partially  to  each,  and  it  ii  not  eaar 
Strange  admitted  declaraboDs  of  the  in-  to  see  how  the  difficulty  can  be  soItmL 
tentions  of  the  testatrix  to  be  given  in  If  it  were  m  iniegra,  we  should  be  mudi 
etidence,  to  iliow  that  by  the  words,  '  the  disposed  to  bold  the  devise  void  for  nn- 
four  i:hildren  of  my  niece  Bamfleld,'  she  certainty ;  but  the  cases  of  Doe  ti.  Hutli- 
meant  the  four  children  by  the  second  waite,  Bradshaw  v.  Bradshaw,  and  others, 
marriage.  It  may  well  be  doubled  wheth-  are  authorities  against  this  coocluaion. 
er  this  was  right,  but  the  decision  on  If,  therefore,  by  looking  at  the  surroond- 
the  whole  case  waa  undoubtedly  correct ;  ing' &cts  to  be  found  by  tbe  jury,  the 
for  tbe  circimutancea  of  the  &inily,  and  court  can  clearly  see,  with  the  knowledge 
tb^  ages,  which  no  doubt  were  admissi-  wbicli  arises  fhim  those  &cta  alone,  that 
ble,  were  quite  sufficient  to  have  sua-  the  testator  meant  either  the  lessor  of  the 
tained  tbe  judgment,  without  the  ques-  i^aintJS'  or  the  defendant,  it  may  so  de- 
tionable  evidence.  And  it  may  be  flmher  cide,  and  direct  the  jury  accordini^j ;  but 
observed,  that  the  principle  witli  which  we  think  that,  for  this  purpose,  thej  can- 
Sir  J.  Strange  lis  said  to  have  commenced  not  receive  declarations  of  the  testator  of 
hi*  judgment  ia  stated  in  tenna  much  too  what  be  intended  to  do  in  making  Jiu 
laiije,  and  is  so  ^  inconsistent  with  later  will.  If  tlie  evidence  does  not  enat^  the 
aalhorities.  Beaumont  v,  FeU,  though  court  to  give  such  a  direction  to  the  jnry, 
somewliftt  doubcf\il,  can  be  reconciled  the  defendant  will  indeed  fbr  the  present 
with  true  principles  upon  this  ground,  succeed ;  but  tlie  claim  of  tbe  heir.MJaw 
that  there  was  no  such  person  as  Cath  will  probably  prevail  ultimately,  on  tlie 
eHne  Earnley,  and  that  the  testator  was  ground  that  the  devise  Is  void  for  nnoer- 
accustomed  to  address  CSertrude  Yardley  tainty." 

XIhe  name  of  Gatty.    This,  and  other  i  Miller  u.  Travers,  8  Bing.  244,  and 

umatanees  of  the  like  nature,  which  Doe  d.  Gord  o.  Needs,  2  M.  ft  W.  12», 

were  clearly  admisaibie,  may  perhaps  be  Tbe  rule  on  thia  subject  was  thus  ilaUd 

considered  to  warrant  tliat  decision ;  hut  by  Tindal,  C.  J. ;  "  ni  all  caaes  where  a 

titers  ihe  evidence  of  the  testator's  dec-  difficulty  arises  in  applying  the  words  of 

larations,  as  to  his  intention  of  providing  a  will  ur  deed  to  the  subject-matter  of  a 

fbr  Qertrude  Yardley,  was  also  received;  devise  or  grant,  the  difficulty  or  ambigu- 

and  tlie  same  evidence  was  received  at  ity,  which  is  introduced  by  the  admiaaioti 

Nisi  PriuB,  in  Thomas  v.  Thomas,  and  of  extrinsic  evidence,  may  be  rebutted  ca 

uiproved  on  a  motion  fbr  a.  new  trial,  by  removed  by  the  production  of  further  evi- 

tbe  dicla  of  I/ord  Keuyon  and  Mr.  Justice  deuce  upon  the  same  sulyect,  calculated 

Lawrence.    Hut  these  cases  seem  to  us  at  to  eiplain  what  was  the  estate  or  sulgect- 

rariatice  with  the  decision  in  Milier  t>.  matter  really  intended  to  be  granted  at 


Travers.  which  is  a  deciaion  entitled  to    deviaed."    Miller  v.  Travers,  supra,  i 
great  weight.    If  evidence   of  intenliou    pressly  recognized  and  approved  in  ai- 
could  be  allowed  for  the  purpose  of  ahow-    kinson  v.  Cummins,  9  How.  s.  o.  Eep. 


ing,  that  \iy  Catherine  Earuley  and  Mary  479.  The  same  mle  is  appll^  to 
Thomas,  the  respective  testators  meant  monuments  in  a  deed,  in  Clougn  v.  Bow- 
Gertrude  Yardley  and  Elinor  Evans,  it  man,  15  N.  Hamp.  601. 
might  surely  equally  be  adduced  to  prove,  '  By  Vice-Chancellor  Wigiam,  tn  his 
that  by  the  county  of  Limerick  a  testator  Treatise  on  the  Interpretation  of  Willi, 
meant  the  county  of  Clare.  Yet  tbU  was  pL  184,  168.  See  also  Gt«alaj  on  Brid. 
rejected,  and  we  tiiint  righti^.  We  are  aOS. 
prepared  on  this  point  (tlie  pomt  in  judg- 
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certainty  to  each  of  teveral  tubjecU,  extrinsic  endence  is  admissible 
to  prove,  which  of  such  subjects  was  intended  by  the  testator. 
-  But  (2.)  if  the  description  of  the  person  or  thii^  be  wholly  inap- 
plicable to  the  subject  intended,  or  said  to  be  intended  by  it,  evi- 
dence is  not  admissible  to  prove  whom  or  what  the  testator  really 
intended  to  describe.  His  declarations  of  intention,  whether  made 
before  or  after  the  making  of  the  will,  are  alike  inadmissible.^ 
Those  made  at  the  time  of  making  the  will,  when  admitted  at  all, 
are  admitted  under  the  general  rules  of  evidence  applicable  alike 
to  all  written  instruments.^ 

§  291.  But  declarations  of  the  testator,  proving  or  tending  to 
prove  a  material  fact  collateral  to  the  question  of  intention,  where 
such  fact  would  go  in  aid  of  the  interpretetion  of  the  testator's 
wordB,  are,  on  the  principles  already  stated,  admissible.  These 
cases,  however,  will  be  found  to  be  those  only,  in  which  the 
description  in  the  will  is  unambiguous  in  ite  application  to  any 
one  of  several  subjects.*  Thus,  where  lands  were  devised  te  John 
Cluer  of  Galcot,  and  there  were  father  and  son  of  that  name,  parol 
evidence  of  the  testator's  declarations,  that  he  intended  to  leave 
them  to  the  son,  was  held  admissible.*    So,  where  a  legacy  was 

>  Wigram   on   Wills,   pt.    104,    1B7;  sabject  of  dupodtiixi  (i.«.  the  paton  ot 

Brovn  e>.   SaltouaoU,  8  Met  428,  426;  (Ai'iw   luteaded),    U   descrilied    m  temu 

Tnuteei,  &c.  d.  Fetwlee,  15  N.  Hsmp.  which  an  (.ppiicable  iudiflbranUv  to  mora 

817,  880.  than  one  perton  or  lAi'i^."    Id.  pi.  211,  212, 

'  {■  We  bare  esamiiied  the  caws  reiy  218,  214.    And  be  inuBti,  "  { 1. )   That  Cbe 

•zteniiTelr  apon.thu  queitioD.     Bedfleld  judgmeot  of  a  court,   in  expounding  a 

on  Wilts,  |§  89,  40, 41.J  will,  ghould  be  Hiraply  dtdaraton  of  what 

■  Wigiam  on  Wllla,  pi.  104   194,  195.  Uin  tbeuutroment;  and  (2.J,  That  ererf 

Tbil  learned  writer*!  Oateral  Conduiioiu,  claimant  under  a  will  ha«  a  right  to  re- 

aa  the  result  of  the  whole  matter,  which  quire  that  a  court  of  construction,  in  the 

he  has  so  ably  discuued  in  the  tTeatise  eiecndoa  of  iU  office,  shall  —  by  means 

juat  dleii,  are  "(1.)  That  the  evidence  of  eitrinalc  erideoce  —  place  itself  in  the 

of  maieriiU   flict*   is,    in   all    case*,    ad-  litnation  of  the  testator,  the  meaning  of 

miMible  in  aid  of  the  ezpo«iCion  of   a  whose  language  it  is  called  upon  to  de- 

wili.     t^-)   That  the  legitimate  purposes  clare."    ld.pl,  5,  M,  216.    Doe  u.  Martin, 

to  which  — 1»  maceattm  — such  evidence  IN.  &M.  524,  per  Parke,  J. ;  4  B.  &Ad. 

is  applicable,  are  two:   namely,  jlrrt,  to  771,  h.  o.;  Guy  o.  Sharp,  1  M.  *  K.  602, 

deiermine  whether  the  word*  of  the  will,  per  Ld.  Brougham,  C.    See  alao  Boyi  o. 

with  relerence  to  the  &cti,  admit  of  being  WllliamB,  2  Rubs.  &  M.  eS9,  where  parol 

coiiatrued  io   their  primary   sense;  and,  evidence  of  the  testator's   property  and 

*rri»Ki/y,  if  the  &ctBaf  the  case  exduE^  the  situation  was  held  admissible,   to  deter- 

priniary  meaning  of  the  words,  to  deter-  mine  whether  a  bequest  of  stock  was  in- 

mine  whether  the  JntenUon  of  tlie  testator  tended  as  a  specific  or  a  pecuniary  legacy. 

IB  certain  io  any  other  sense,  of  which  the  These  rules  apply  with  equal  fbrce  to  tfw 

words,  with  relerence   to  ibe  &cts,  are  interpretation  of  every  other  private  io- 

capable.    And   (8.),   That  intention  cau-  itnunent 

not  tie  averred  in  support  of  a  will,  except  *  Jones  e.  Newman,  1  W.  Bl.  60.    See 

in   the   special  imsee,   which   are    stated  also  Doe  c.  Benyon,  4  P.  &  D.  1S8 ;  Doe 

nude-  the  Seventh  Proposition ; "  (see  su-  d.  Allen,  4  P.  &  D.  220.    But  where  the 

pra,  i  287,  note,)  namely,  cases  "  where  testator  devised  to  his  "  gnndson  Buftis," 

Iha  ibject  of  a  testator's  boonty,  or  the  and  there  were  two  of  t^  name,  the  on* 
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^veu  to  *'  the  four  children  of  A."  who  had  six  childrei),  two  by 
a  first,  and  four  hj  a  second  marriage,  parol  erideiice  of  declara- 
tioQB  by  the  testatrix,  that  she  meant  the  latter  four,  was  held 
admissible.'  So,  where  the  devise  was,  "to  my  granddaughter, 
Mary  Thomas  of  Llechloyd  in  Merthyr  parish,"  and  the  testator 
had  a  granddaughter  namod  Elinor  Evaus  in  that  parish,  and 
a  great^anddaughter,  Mary  Thomas,  in  the  parish  of  Llaugain ; 
parol  evidence  of  the  testator's  declarations  at  tl)e  time  of  making 
the  will  was  received,  to  show  which  was  intended.*  So,  where 
a  legacy  was  given  to  Catherine  Earuley,  and  there  was  no  person 
of  that  name ;  but  the  legacy  was  claimed  by  Gertrude  Yardley ; 
parol  proof  was  received,  that  the  testator's  voice,  when  the 
scriveuer  wrote  the  will,  was  very  low,  that  he  usually  called  the 
legatee  Gatty,  and  had  declared  that  he  would  do  well  by  her  in 
his  will ;  and  thereupon  the  legacy  was  awarded  to  her."  So, 
also,  where  a  devise  was  to  "  the  second  son  of  Charles  Weld,  of 
Lulworth,  Esq.,"  and  there  was  no  person' of  that  name,  but  the 


Ugitimate  who  lived  in  ft  fbrdgn  land,  and  the  ctiriitian  name,  if  ooirect,  woold  Itielf 
whom  be  had  «een  0017  once  and  when  a  be  a  luffluient  indication  of  the  deriwe ; 
child,  and  the  other  ^egitijnaia,  living  and  if  bo,  whether  Oatt^  gatisfled  tluil 
with  him,  and  whom  he  had  brought  up  iadiuition.  Buth  these  questions  leava 
and  educated ;  it  wa»  held,  that  the  words  untouched  the  general  question  of  the 
were  legallj  applicable  otUy  to  (he  legiti-  admiSBibilit;  of  evidence,  to  show  the  pro- 
mate  grandson,  and  that  parol  evidence  to  ceat  b;  which  Gatty'paaied  into  Katty. 
the  contnry  was  not  admlsuble.  Doe  v.  and  from  Kattj  to  C^tJierine."  See  FluL 
Taylor,  1  Allen,  42&  (N.  Bnm^],  SCraet.  &  Am,  on  Evid.  p.  72a,  note  (2).  It  i« 
J.,  diamllBiU.  not  easy,  however,  to  perceive  why  ei- 
'  Hampshire  it.  Pierce,  2  Ve*.  216.  triniic  evidence  of  the  testator's  declared 
'  Thomas  v,  Thontas,  0  T.  R.  071.  intentions  of  beneficence  towards  an  indi- 
'  Beaumont  v.  Fell,  2  F.  Wms.  111.  vidual  is  not  as  admissible,  as  evidence  ii. 
The  proprie^  of  receiving  evidence  of  that  be  osed  to  speak  or  him  or  addresa 
the  testator's  declarations,  in  either  oT  the  him  a*  liia  son,  or  godson,  or  adopted 
two  last-cited  cases,  was,  a*  we  have  jnrt  child  j  when  the  ol^ect  in  both  cases  is  to 
aeen  [mpra,  i  239,  note),  itronsly  qnes-  ascertain  which,  of  several  demoostia. 
tiooed  by  Lord  Ahlnger  (in  Hiscoclca  v.  tions,  is  to  be  retained  as  true,  and  which 
Uiscocki,  5  Mees.  &  Weisb.  STlj,  who  rejected  aa  talse.  Now  the  evidence  of 
thought  them  at  variance,  in  this  partic-  such  declHiaiions,  in  Beaumont  v.  Fell, 
nlar,  with  the  decision  in  Miller  a.  Tiar-  went  to  show  that  "  Earnley  "  was  to  be 
erse,  8  Ding.  214,  which,  he  observed,  rejectedas/uJsadewmjtfrad'o.'andilieotfaer 
was  a  dedsion  entitled  to  great  weight,  evidence  went  to  designate  the  individual 
But  upon  the  caae  of  Beamnoal  v.  FeU,  it  intended  by  tlie  word  "  Catherine ; "  not 
has  been  coirectly  remarked,  thai,"  ttie  by  adding  words  10  the  will,  but  by  show- 
evidence,  which  is  confessedly  admissible,  ing  what  the  word  used  meant.  See  ixfia, 
would,  in  conjimction  with  the  will  itself,  I  300;  Wigram  on  the  Interprelatioa  of 
•how  Lliat  there  was  a  devise  to  Catlierme  Wills,  pp.  12ti,  12U,  ^.  16S.  Sea  sJm 
Earnley,  and  that  oo  such  person  existed,  Baylii  u.  The  Attor.-Qen.  2  Atk.  2S9; 
but  that  tliece  was  a  claimant  named  Gtor-  Abbott  v.  Massie,  8  Ves.  148;  Doe  d. 
trade  Yardley,  whom  the  testator  usually  Oxeuden  n.  Chicheater,  4  Dow's  P.  C.  66, 
called  Gattj.  In  this  state  of  the  case,  03;  Duke  of  Dorset  b.  Id.  Hawarden,  S 
the  question  would  be,  whether,  upon  the  CnrL  80 ;  Trustees,  &c.,  o.  Feaslee,  16  N. 
principle  of  /aiia  dtnunulralio  nan  noeet,  Hamp.  817 ;  Doe  v.  Hubbard,  lb  Ad  A 
.!._ ^  of  Earnley  being  r^jecled,  £L  Itt.  i.)  248,  per  Ld.  CampbelL 
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testator  had  two  relatives  there,  bearing  the  Damea  of  Joseph 
Weld,  and  Edward-Joseph  Weld,  it  was  held,  upon  the  context 
of  the  will,  and  upon  extrinsic  evidence,  that  the  second  son  of 
Joseph  Weld  was  the  person  intended.  So,  where  a  bequest  was 
to  John  Newbolt,  second  son  of  William-StrangwayB  Newbolt, 
Vicar  of  Somerton  ;  and  it  appeared  aliunde  that  the  name  of  the 
vicar  was  William-Robert  Newbolt,  that  his  second  son  was  Henry- 
Robert,  and  that  his  third  son  was  John-Pryce ;  it  was  held  that 
John-Pryee  was  entitled  to  the  legacy.'  So,  where  the  testatrix 
gave  legacies  to  Mrs.  and  Miss  B.  of  H.,  widow  and  daughter  of 
the  Rev.  Mr.  B. ;  upon  the  legacies  being  claimed  by  Mrs.  and 
Miss  W.,  widow  and  daughter  of  the  late  Rev.  Mr.  W.  of  H.,  it 
was  held,  that  they  were  entitled ;  it  appearing  aliunde  that  there 
were  no  persons  literally  answering  the  description  in  the  will, 
at  its  date ;  but  that  the  claimants  were  a  daughter  and  grand- 
daughter of  the  late  Rev.  Mr.  6.,  with  all  of  whom  the  testatrix 
had  been  intimately  acquainted,  and  that  she  was  accustomed  to 
call  the  dumants  by  the  maiden  name  of  Mrs.  W,^  The  general 
principle  in  all  these  cases  is  this,  that  if  there  be  a  mistake  in  the 
name  of  the'  devisee,  but  .l  right  description  of  him,  the  court  may 
act  upon  such  right  description ; '  and  that  if  two  persons  equally 
answer  the  same  name  or  description,  the  court  may  determine, 
from  the  rest  of  the  will  and  the  surrounding  circumstances,  to 
which  of  them  the  will  applies.* 

§  292.  It  is  further  to  be  observed,  that  the  rule  under  con- 
sideration, which  forbids  the  admission  of  parol  evidence  to  contra- 
dict or  vary  a  written  contract,  is  not  infringed  by  any  evidence 
of  knoion  and  established  usage  respecting  the  subject  to  which  the 
contract  relates.  To  such  usage,  as  well  as  to  the  lex  loci,  the 
parties  may  be  supposed  to  refer,  just  as  they  are  presumed  to 
employ  worda  in  their  usual  and  ordinary  signification ;  and  ac- 
cordingly tlie  rule  is  in  both  cases  the  same.  Proof  of  usage  is 
admitted,  either  to  interpret  the  meaning  of  the  language  of  the 
contract,  or  to  ascertain  thd  nature  and  extent  of  the  contract, 

1  Newbolt  V.  Piyce,  14  Sim.  861.  whom  lurTiTeil  him ;  and  he  devised  rd 

■  Lee  V.  Pain,  1  Hue,  251 ;  S  Jur.  24.  eeUte  to  his  "  dear  wife   Caroline,"   the 

*  On  the  other  hand,  if  the  name  ii  Utter  nas  held  entitled  to  take,  though 

right,  but  tlie  description  ia   wrong,  the  she  was  not  the  true  wl&.     Doe  v.  Itout, 

name  will  be  regarded  as  the  best  eri-  12  Jur.  99. 

dence  of  the  testator's  inteiKioa.    Thiu,         *  Blundell  v.  Gladstone,  1  Phil.  Cb.  E 
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in  Uie  absence  of  ezpresB  stipulations,  and  where  the  meaning  ia 
equivocal  and  olwcure.^  Thus,  upon  a  contract  for  a  year's  ser- 
vice, as  it  does  not  in  terms  bind  the  party  ibr  every  day  in  the 
year,  parol  evidence  is  admisaible  to  show  a  usage  for  servants  to 
have  certain  holidays  for  themselves.^  So,  where  the  contract  was 
for  performance  as  an  actor  in  a  theatre,  for  three  years,  at  a  cer- 
tain sum  per  week,  parol  evidence  was  held  adinissible  to  show 
that,  according  to  uniform  theatrical  usf^,  the  actor  was  to  be 
paid  only  during  the  theatrical  aeaum,  namely,  during  the  time 
while  the  theatre  was  open  for  performance,  in  each  of  those 
years,"  So,  where  a  ship  is  warranted  "  to  depart  with  convoy," 
parol  evidence  ia  admissible  to  show  at  what  place  convoy  for 
such  a  voyage  is  usually  taken  ;  and  to  that  place  the  parties  aro 
presumed  to  refer.^  So,  where  one  of  the  subjects  of  a  charter- 
party  was  "  cotton  in  bales,"  parol  evidence  of  the  mercantile  use 
and  meaning  of  this  term  was  held  admissible."  So,  where  a 
promissory  note  or  bill  is  payable  with  grace,  parol  evidence  of 
the  known  and  established  usage  of  the  bank  at  which  it  is  paya- 
ble is  admiraible  to  show  on  what  day  the  grace  expired."  But 
though  us^e  may  be  admissible  to  ezpluin  what  is  doubtful,  it  is 
not  admissible  to  contradict  what  is  platn.^  Thus,  where  a  policy 
was  made  in  the  usual  form,  upon  the  ship,  her  tackle,  apparel, 
boats,  Ac,  evidence  of  usage,  that  the  underwriters  never  pay  for 
the  loss  of  boats  slung  upon  the  quarter,  outside  of  the  ship,  was 
held  inadmissible."     So,  also,  in  a  libel  in  rem  upon  a  bill  of  lading, 

>  2  Foth.  on  Obi.  b;  Etbiu,  App.  No.  der,  12J.  S  nu.,"  it  may  be  thown  that 
xvi.  p.  187 ;  2  Sumn.  669,  per  Story,  J. ;  among  dealers  in  madder,  in  each  a  cod- 
II  Sim.  626,  per  P&rke,  B. ;  4  East,  186,  tract  121  meaiu  Vii  cents  per  pound,  and 

r'l  IA.  Ellenborough ;  Cutter  v.  Povell,  expreuea  the  priiie  of  the  madder.    Dana 

T.  R.  820 ;  Vallance  p.  Dewar,  1  Campb.  v.  Fielder,  2  Keman,  40 ;  Brown  v.  Brooki, 

608;  Noble  0.  Kennowaj,  2  Doug.  610;  25  Penn.  St.  R.  210;  AlUn  ti.  Comstoct 

Botforaley  v.  Forbei,  5  Bing.  m.  o.  121 ;  IT  Geo.  661 ;  Brown  n.  Byrne,  26  Eng 

8  Scott,  866;  Ellis  «.  Thompson,  8  M.  4  Law  &  Eq.  2*7.]     ["And  a  similar  rule 

W.   146;  post,  vol.  2  [Tth  ediL],   J  261,  was  applied  to  determining  the  mode  of 

['J62,   and   noteg.]     The  usage  must  be  measuring  the  amount  of  freight  in  a  bill 

general   in   the  whole  city  or  place,   or  of  lading.     Russian   Steam  Nav.   Co.  p. 

among  all  persotu  in  the  trade,  and  not  Silra,  18  C.  B.  h.  b.  610.] 
Hie  usage  of  ft  particular  class  only,  or  the         «  Benner   v.    Bank   of   Columbia,    9 

course  of  practice  in  a  particular  office  or  Wheal,  581,  where  the  decisions  to  this 

bank,  to  whom  or  which  the  party  is  a  point  are  reriewed  by  Mr.  Justice  Thomp 

stranger.     Qabay  d.  IJoyd,  8  B.  &  C.  T93.  son. 

>  Kegina  i>.  Stoke  upon  Trent,  6  Ad.  4  '  2  Cr.  &  J.  249,  260,  per  Ld.  Lynd. 
El.  808,  N.  8.  hnrst     [Oelricks  v.  Ford,  &  How.  49.1 

•  Grant  u.  Maddoz,  16  M.  &  W.  787.  "  Blaekett   o.   The  Royal  Exch.   As- 

•  LetbuUer's  c«ae,  2  Salk.  443.  snrance  Co.  2  Cr.  &  J.  244.     So,  where 

•  Taylor  b.  Brtggs,  2  C.  &  P.  625.  the  written  contract  was  for  "prime  singed 
[Where  part  of  a  memorandunf  of  sale  bacon,"  and  eridence  was  ol&red  to  prove, 
vas  as  follows :  "  Bought  160  tons  mad-  that  by  the  oaage  of  the  tiade  a  certain 
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coDtaining  the  uaual  clause,  "the  dangers  of  the  seas  only  ex- 
cepted," where  it  was  articulated  in  the  answer,  that  there  was 
an  established  usage,  iu  the  trade  in  question,  that  the  ship 
owuers  should  see  the  merchandise  properly  secured  and  stowed, 
and  that  this  being  done,  they  should  not  be  Uable  for  any 
damages  not  occasioned  hj  their  own  neglect ;  it  was  held  that 
this  article  was  incompetent,  in  point  of  law,  to  be  admitted  to 
proof.  ^ 

iBtitude  of  deteriontian,  called  Bverage  tettled  prlnctplea  of  law.  And  I  rejoice 
Utint,  nu  allowed  to  labaiiC,  before  the  to  And,  that,  of  late  fears,  the  courts  ot 
bacon  ceases  to  aoswer  the  descripdon  of  law,  both  in  Eagland  and  in  America, 
prioie  bacon;  it  was  held  inadmiuible.  hare  been  disposed  to  narrow  the  limits 
Valet  r.  Ptio,  0  Taunt  140,  So  also,  of  the  operation  of  such  usages  and  cm 
parol  evidence  has  been  held  inadmissible  toms,  and  to  discountemnce  any  further 
to  prore,  that  by  the  words,  "  glaas  ware  extension  of  them.  The  true  and  appro- 
Id  casks,"  in  the  memorandum  of  ex-  priate  office  of  a  usage  or  custom  is,  to 
cepted  articles  in  a  Sre  policy,  according  interpret  the  otherwise  indeterminate  in- 
to the  common  understanding  and  usage  tenctons  of  parties,  and  to  ascetinJn  the 
of  iniorert  and  insured,  were  meant  sucti  nature  and  extent  of  their  contracts, 
ware  in  open  casks  only.  Bend  v.  The  arising,  not  from  exjiress  stipulations,  but 
Georgia  Ins.  Co.,  Sup.  Court,  N.  York,  fiYim  mere  impiicadoiis  and  preeumpdons, 
1M2.    But  see  Uray  b.  Harper,  1  Story,  and  acta  of  a  doubtful  or  equivocal  chai  ~  ~ 


s  South  Boston  Iron  Co,  2  the  true  meaning  of  a  particular  word,  or 
Allen,  52.  Where  in  an  acdon  against  of  pardcuhir  words  in  a  giren  instmrnenC, 
warehousemen  for  the  non-delivery  of  when  the  word  or  words  have  various 
property  baited  to  them,  the  defence  was,  senses,  some  common,  some  qiudified,  and 
that  the  property  had  been  fraudulently  some  technical,  according  to  the  salgeel- 
taken  from  their  custody,  without  any  matter  to  which  they  are  applied.  But  I 
negligence  on  their  part,  and  the  plaintiff  apprehenil,  that  it  never  can  be  proper  to 
did  not  claim  that  Che  property  bad  in  resort  to  any  usage  or  custom,  to  control 
&ct  been  delivered  to  any  pertoo,  evi-  or  rai^  the  poaidve  sdpuladons  in  a  writ- 
dence  of  the  usage  of  other  warehouse-  ten  contract,  and,  ti/oTiu/ri,  not  in  order  to 
men  of  taking  reeeipta  fium  persons  to  contradict  them.  An  express  contract  of 
whom  property  was  delivered,  is  inadmis-  the  parties  is  always  admissible  to  super 
fible.  Lichtenhein  v.  Boston  &  F.  R.  R.  sede,  or  vary,  or  control  a  usage  or  cut- 
Co.  11  Cush,  70,  72.  Had  there  been  an  lorn ;  ftir  the  latter  ma^  aiwaya  be  waived 
actual  deliveiy  to  a  third  penon  by  the  at  the  will  of  the  parries,  '"-~ 


dence  of  gi  „         „ 

miasible  lo  abow  negligence.    lb.)  custom ;  tbr  that  would  not  only  b 

'  The   schooner  "Reeslde,"  2  Sutnn.  mit  parol  evidence  to  control,   vary,  or 

667.    Id  this  case  the  doctrine  on  this  contradict  written  cnntjacts,  but  it  would 

•oliiect  wa«  thus  briefly  but  energetically  be  to  allow  mere  presumprions  and  impli- 

•xpoonded  and  limited  by  Mr.  Justice  Slo-  oadons,  properly  arising  m   the  absence 

ry :  "  I  own  myself."  said  he,  "no  flHend  of  any  positive  expressions  of  iniendon,  to 

to  the  almost  indiscriminate  babit,  of  late  control,  vary,  or  contradict  the  most  fbr- 

years,  of  setting  up  particular  uaagea  or  mal  and  deliberate  written  declaraCloos  of 

customs  in  almost  ail  kinds  of  business  the  parties."    See  also  Taylor  v.  Briggs, 

and  trade,  to  control,  vary,  or  annul  the  2  C.  &  P.  526 ;  Smith  u.  Wilson,  8  B.  & 

gnneral  liabilities  ofpanies  under  the  com-  Ad.  728;  2  Stark.  Evid.  666;  Park  on  Ins. 

mtm  law,  as  well  as  under  the  commercial  ch.  2,  pp.  80-60;  pott,  vol.  2  [7th  edit.],  § 

law.    It  has   long  appeared  to  me,  that  261 ;  Hone  v.  Mutual  Saftty  Ids.  Co.   1 

there  is  no  small  danger  in  admittins  such  Sandf.  t.  o.  R.  167.     (Ware  v.  Hayward 

loose  and  inconclusive   usage*  and  cos-  Robber    Co.   8  Allen,  84;    Symonds   ti. 

toms,  often  unknown  to  particular  parties,  Lloyd,  Q  Com.  B.  Rep.  (h.  b.)  691 ;  Winn 

mnd  always  liable  to  great  misunderstand-  ■>.  Chamberhiln,  82  vt,  818.]     ['Beacon 

ings  and  mialuterprecadons   and  abuses,  Lifb&iriieAjBUi«nceCo,v.Gibb,lMoore. 

to  outwtifdi  tlia  well  known   and    well-  P.  C.  C.  m.  ■■  78 ;  0  Jur.  n.  ■■  186.] 
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§  293.  Tlie  reasons  which  warrant  the  admission  of  evidence 
of  usage  in  any  case,  apply  equally,  whether  it  be  required  to  aid 
the  interpretation  of  a  tUitute,  a  puMic  charter,  or  a  private  deed; 
and  whetiier  the  usage  be  stiU  existing  or  not,  if  it  were  contem- 
poraneous witli  the  instrument.^  And  where  the  langua^  of 
a  deed  is  doubtful  in  the  deecripHon  of  the  land  conveyed,  parol 
evidence  of  the  practical  interpretation,  by  the  acts  of  the  parties, 
is  admissible  to  remove  the  doubt.^  So,  evidence  of  foi-mcr  trans- 
actions between  the  same  parties  has  been  held  admissible  to 
explain  tlie  meaning  of  terms  in  a  written  contract,  respecting 
subsequent  transactions  of  the  same  character.^ 

§  294.  Upon  the  same  principle,  parol  evidence  of  usage  or 
custom  is  admissible  "  to  amtex  inddenta,"  as  it  is  termed,  tliat  is, 
to  show  what  things  are  customarily  treated  as  incidental  and 
accessorial  to  the  principal  thing,  which  is  tlie  subject  of  the  con- 
tract, or  to  which  Uie  instrument  relates.  Thus,  it  may  be  shown 
hy  parol  that  a  iieriot  is  due  by  custom,  on  the  death  of  a  tenant 
for  life,  though  it  is  not  expressed  in  the  lease.^  So,  a  lessee  by 
a  deed  may  show  that,  by  the  custom  of  the  country,  he  is  entitled 
to  an  away'^oing  crop,  though  no  such  right  is  reserved  in  the 
deed.*  So,  in  an  action  for  the  price  of  tobacco  sold,  evidence 
was  held  admissible  to  show  that,  by  the  usage  of  the  trade,  all 
sales  wore  by  sample,  though  not  so  expressed  iu  the  bought  and 
sold  notes.'  This  evidence  is  admitted  on  the  principle,  that  the 
parties  did  not  intend  to  express  in  writing  the  whole  of  the  con- 
Itact  by  which  they  were  to  be  boimd,  but  only  to  make  their 
cohtract  with  reference  to  the  known  and  estabUshed  usages  and 

>  With! 
Stum  men 

tr.  BaylUfl,  u  xuuiiu  to^i  ^  um-  £oa^  ^^^i  ^uiwif  v.  uumniua,  i  ncM..  ^I4. 
Stradlinp  v.  Morgui,  Flowd,  206,  ad.  calc;  AUen  v.  KinBibair,  16  Pick.  289;  4 
Haydon'i  caw,  8  Co.  7 ;  Wella  d.  Porter,  2  Crnise't  Dig.  tit.  82,  ch,  20,  9  28,  note, 
Bing.  N.  <i.  729,  per  XindfU,  C.  J. ;  Duke  (Oreenleaf' i  edit)  [2d  edit  1B67,  Tol.  2. 
of  Duvonthlre  v.  Lodge,  7  B.  &  C.  86,  80,  p.  698,  and  note.] 
40 ;  Chad  r.  Tiliad,  2  B.  &  B,  408 ;  Attoi^  »  Boarne  e.  Qatli 
ney-General  v.  Benton,  9  Jur.  888;  2  Eq.  "  '  '" 
Bep.  107,  I.  o.;  Farrar  b.  Stackpoie,  S 
Greenl.  1&4;  Meriam  c.  Hanon,  2  Barb. 
Ch.  R.  23a.  " 

<  Stone  D.  Clark,  1  Hetcalf't  R.  3TB; 
Uvin^Con  e.  Tenbroeck,  16  Johni.  14,  22, 
23 ;  Cook  n.  Booth,  Cowp.  419.  This  lait  201 ;  1  Smilh'a  Leading  Cat.  800 ;  1  BUgli, 
?ate  haa  been  repeatedly  disapproved  of,  287 ;  Senior  v.  Armytage,  Holt^«  N.  I' 
and  may  be  considered  m  ovemiled ;  not,  Cas.  197 ;  Button  v.  Wanen,  1  M.  &  W 
howeTer,  in  the  prindple  it  aaMrti,  bnt    466. 

in  the  application  of  the  principle  to  that        *  Sren  e.  Jona*,  2  Excfa.  B.  liL 
caae.    See  Phil,   ft  Am.  on  Erid.  747, 
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onstomB  relating  to  the  Bnbject-matt«r.  But,  in  all  cases  of  this 
sort,  the  rule  for  admittiog  the  evidence  of  usage  or  custom  must 
be  taken  with  this  qualificatlou,  that  the  evidence  be  not  repugnant 
to,  or  iiiconsietent  with,  the  contract ;  for  otherwise  it  would  not  go 
to  interpret  and  explain,  but  to  contradict  that  which  is  written.^ 
Tliis  rule  does  not  add  new  terma  to  the  contract,  which,  as  has 
already  been  shown,^  cannot  be  done ;  but  it  shows  the  full  extent 
and  meaning  of  those  which  are  contained  in  the  instrument. 

§  295.  But,  in  resorting  to  usags  for  the  meanivg  of  parUeiUar 
words  in  a  contract,  a  distinction  is  to  be  observed  between  local 
and  luchuical  words,  and  other  words.  In  regard  to  words  which 
are  purely  teclmical,  or  local,  that  is,  words  which  are  not  of 
aniversal  use,  but  are  familiarly  known  and  employed,  either  in 
a  particular  district,  or  in  a  particular  science  or  trade,  parol  evi* 
dence  is  always  receivable,  to  define  and  explain  their  meaning 
among  those  who  use  them.  And  the  principle  and  practice  are 
the  same  in  regard  to  words  which  have  two  meanings,  the  one 
common  and  universal,  and  tiie  other  technical,  peculiar,  or  local ; 
parol  evidence  being  admissible  of  facts  tending  to  show  that  the 
words  were  used  in  the  latter  sensp,  and  to  ascertdn  their  .techni- 
cal or  local  meaning.  The  same  principle  is  also  applied  in  regard 
to  words  and  phrases,  used  in  a  peculiar  sense  by  members  of 
a  particular  religious  sect.*    But  beyond  this  the  principle  does 

1  Yeatei  o.  Pirn,  Holf  ■  N .  P.  Cu.  9& ;  were  poor  and  ^maly  dliptMed,  and  ol 
Holdi^  V.  I^gotl,  T  Bing.  46S,  474 ;  Slack-  the  Protestant  rellcrioii,  and  were  able  to 
ett  V.  The  RoyaJ  Eich.  Aaaur.  Co.  2  C.  4  repeat  tlie  Lord'*  Fiver,  the  Creed,  and 
J.  244 :  Calne  v.  Horee&ll,  2  C-  &  K.  349.  the  Ten  CommandniADtB,  and  Mr.  Edward 
>  Siipm,  $  281.  Bowlei'B  Catechlnn.  It  wat  alleged  that 
■  The  doctrine  on  thii  euliject  has  re-  Lady  Hewle^,  and  all  the  tmateea,  whose 
cently  been  very  flillj'  reviewed,  in  the  religioui  opinioni  could  be  aicerlained, 
rase  of  Ladj  Uewlej'i  charidei.  Tliii  belieTed  in  the  doctrine  of  tlia  Triniij, 
bAj,  who  was  B  Don'^onformist,  in  the  the  Atonement,  and  Original  Sin.  In  the 
je«r  1704,  conveyed  ceriMn  esiales  by  course  of  time,  however,  the  estates  he- 
deeds,  in  trust,  for  the  beneUt  of  "poor  came  vetted  in  trustees,  the  nutjOTitr  of 
and  godly  preachers  of  Christ's  Holy  Gos-  whom,  thongh  calling  thenwelres  IVes 
pal,'  and  theirwidows,  Bnd"for  the  en-  bytsrians,  profoased  Unitarian  opinionii, 
oouraging  and  promoting  of  the  preaching  and  the  ftinde  had  (or  some  yean  bnn'. 
of  Christ^s  Holy  Gospel,"  &c.;  with  the  ^^lied,  to  a  considerable  extent,  for  II  e 
Dttial  proristoh  for  preserving  a  perpetnal  support  of  a  seminaiy.  and  for  the  benclii 
soccession  of  trustees.  Afterwards,  in  of  poor  preachers  of  that  denomitialiuu 
ITOT,  by  other  deeds  to  the  same  trustees,  When  the  charity  was  founded,  the  8tnl. 
•he  made  prOTision  for  the  erectton  and  S  &  10  W.  III.,  c.  SI,  against  btnsphemy, 
support  of  a  hospital  or  almshouse,  fbr  cer-  was  in  force,  by  which  tliose  pernor*,  who 
laJit  flescriptions  of  poor  persons,  ordaiit-  br  preachltig  denied  the  doctrine  of  the 
big  rnles  for  the  government  of  the  house.  Trinity,  were  liable  to  severe  penalties, 
and  appointing  the  tnuiees  as  the  visitors.  The  olgect  of  the  suit  was,  In  efl^t,  to 
Ac ;  and  dispoeing  of  Che  aarplus  funds  u  take  this  Crust  out  of  the  hands  of  the 
in  tbe  deeds  of  ITOl.  The  roles  penolt-  Unitarians,  and  to  obtain  a  declaration. 
tMl  the  admissioii   of  none  hut  snch  a*  tliat  it  should  be  managed  and  applied  hf 
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not  extend.    It',  therefore,  a  contract  is  made  iii  ordinary  aod 

popular  language,  to  which  no  local  or  technical  and  peculiar 

Hid  for  none  but  Orthodox  Diweateri ;  ligioiu  Dpinions  of  tbe  fbimdeF  of  a  chir- 
ond  the  controverey  turned  chiefly  on  tbe  ity,  even  if  certainly  known,  could  haxo 
queBtioQ,  whether  certain  evidence  wu  no  legal  eSbct  in  the  iaterpretatioD  of  an 
■dmisBible,  which  was  offered  to  ahow  inotrument,  to  which  no  re^rence  ia  mode 
what  aort  of  persona  were  intended,  in  the  to  his  own  religioua  opiniona  or  belief- 
deed  of  1T04,  by  "godly  preachen  of  £r«h'ne,  .A,  wsa  alao  of  opinion  thnt  none 
Chriat'a  Holy  Goapel,"  &c.  Thii  eri-  of  the  evidence  waa  admissible,  fbr  the 
ilence,  in  additioD  to  the  deed  of  ITOT,  pnrpoae  for  which  it  waa  oSered;  but 
consiated  principally  of  the  wiU  of  Lady  that  the  sense  of  the  worda  in  qucation 
Uewley,  the  aermon  of  Dr.  Coulton,  one  might  be  aacertained  from  contempora- 
of  the  trustees,  which  waa  preached  at  neoua  writings,  nnd  the  history  of  that 
her  funeral,  and  the  will  of  Sir  John  Hew-  day  ;  and  thai  &om  these  sources,  already 
ley,  her  husband  ;  all  containing  pas-  .  open  to  the  Uouae,  it  was  easy  to  collect, 
SB!^s,  ahuwing  that  she  and  the  trustees  that  the  worda  were  applicable  to  none 
were  PreabyleriaDs,  beUeving  in  the  Trin-  but  Trinitarian  Diesenlere.  CoUridge,  J., 
ity,  the  Atonement,  and  Uriginal  Sin;  and  Gama/,  B.,  trere  of  opinion,  that  tbe 
togetlier  with  the  depoaitiona  of  persona  evidence  waa  admissible,  [o  allow  the 
conversaDt  with  the  history  and  language  opinions  of  thoae  with  nrhom  the  founder 
of  the  times  when  the  dceda  were  exe-  lived  in  moat  confidence,  and  to  what  sect 
cuted,  defining  the  moaning  then  com-  she  in  &ct  belonged]  and  that  the  phraae- 
iDOcdy  attached  to  the  worda  in  question,  ology  of  that  party  nught  be  ascertuned 
by  persona  of  the  donor's  fiiitb;  and  it  was  from  other  sources.  Wiiliams,  J.,  thought 
argued  that  the  persons  whom  ahe  in-  that  the  words  employed  were  ao  indefl- 
tended  to  designate  as  beneflciariea  could  nite  and  ambiguous,  that  she  must  b« 
have  been  only  Chose  of  her  own  laith.  preaimied  to  have  uaed  them  in  a  limited 
The  Vice-Chancellor  admitted  thia  evi-  aenae ;  and  that  thia  aenae  might  be  aace> 
dence,  aiid  decreed  that  prenchers  of  the  tained  from  her  opiniona ;  for  which  pur. 
Uoitarian  doctrine  and  ihejr  widows  were  pose  tlie  evidence  waa  admissible.  Partt, 
not  entitled  to  the  benefit  of  this  charity,  a,,  and  Tiadai,  C.  J.,  were  of  opinion, 
and  he  ordered  that  tlie  existing  trustees  thai,  though  it  might  well  be  shown,  by 
should  be  removed  and  othera  appointed,  competent  evidence,  that  the  words  em- 
and  that  the  charity  ahould  in  tiilure  be  ployed  tiad  a  peculiar  meaning  at  tlie  time 
applied  accordingly.  This  decree  Lord  they  were  uaed,  and  what  was  that  meao- 
Ch.  Lyndhurst,  assisted  by  I'atteson,  J.,  ing;  and  that  tjie  deeds  were  to  be  read  - 
and  Alderson,  B.,  afterwards  affirmed,  by  anbaliluting  theequiralentexpressiona. 
An  appeal  being  taken  &om  the  judg-  thua  ascertained,  instead  of  those  written 
ment  of  Lord  I^ndhuraC,  to  the  Elouse  in  the  deeds;  yet,  that  evidence  of  her 
of  Lords,  the  House,  after  taking  the  own  religious  opinions  traa  not  admissible, 
opinions  of  the  common-law  judgea,  upon  to  limit  or  coittrol  the  meaning  of  the 
certain  quealions  proposed  to  them,  dia-  wurdi.  Upon  this  occasion,  the  general 
miased  the  appeal.  The  first  and  princi-  doctrine  of  the  law  was  staled  by  Mr. 
pal  of  ^ese  questions  was,  whether  the  Baron  Parke,  in  the  foQowing  terms :  "  I 
eiCrinsic  evidence  adduced,  or  what  part  apprehend  that  there  are  two  descriptioiis 
of  it,  was  admissible  fbr  Che  purpose  of  of  evidence,  which  are  clearly  admissible, 
determining  who  were  entitled  under  the  in  every  case,  for  the  purpose  of  enabling 
terma  "godly  preachers  of  Christ's  Holy  a  court  to  construe  any  written  inscni- 
Ooapel,'  godly  peraons,"  and  the  other  ment  and  to  apply  it  practically.  In  tlie 
descriptions  contained  in  the  deeds  of  ITOl  first  place,  there  ia  no  doubt,  that  not  tuilr 
and  ITOT,  lo  the  benefit  of  Lady  Hewley's  where  the  language  of  the  instrument  u 
bounty.  The  other  questions,  which  were  auch  as  the  court  doea  not  nndentand,  it 
five  in  number,  were  framed  to  ascertain,  is  competent  to  receive  evidence  of  tin 
if  such  evidence  should  be  deemed  admis-  proper  meaning  of  that  huiguage,  as  when 
sible,  what  deacriptio'tiB  of  persona  were,  il  is  written  in  a  foreign  tongue ;  but  it  is 
and  what  were  nut  the  proper  objects  of  alao  competent  where  technical  worda  or 
the  tmata.  Of  the  aeven  learned  judgea,  peculiar  terms,  or,  indeed,  aay  expreaaioos 
who  anawered  these  questions,  six  were  are  uaed,  which,  at  the  time  the  inatm- 
of  opinion,  but  on  various  grounds,  that  ment  was  written,  had  acqoired  any  ap- 
Dnitarians  were  excluded,  Maide,  J.,  propriale  meaning,  either  generally,  or  by 
was  of  opinion,  that  none  of  the  evidence  local  usage,  or  amongst  particular  classes. 
•Sbred  waa  admiaaihle;  and  that  the  re-  This  deicr^tiou  itf  evidence  iiadmianld^ 
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meaning  is  attached,  parol  evidence,  it  seems,  is  not  admissible  to 
Bhov  that,  in  that  particular  case,  the  vords  were  used  in  aaj 
other  than  their  ordinary  and  popular  sense.^ 

in  order  to  enable  the  court  to  understand  ttdrice  might  be  controlled,  and  the  clenr- 
the  meaning  of  the  words  contained  in  the  eet  lille  undermined,  if,  U  •onie  future 
insiTument  Itself,  by  tlietnaelies,  and  with'  period,  parol  evidence  of  the  pardculur 
oat  reference  to  the  eitringic  &ctB  on  meaning  which  the  party  affixed  to  his 
which  the  inBdument  ia  intended  to  op-  words,  or  of  tiis  secret  intention  in  makin;; 
etate.  For  the  purpose  of  applying  the  the  instrument,  or  of  the  objects  he  meant 
instnunen.t  to  the  &cls,  and  determining  to  take  benefit  nnder  it.  might  be  set  up 
what  passes  by  it,  and  who  take  an  in-  to  contradict  or  rary  the  ffaia  language 
terest  nnder  it,  a  second  description  of  of  the  instrument  it«elf  The  true  ioter- 
evidence  is  admissible,  namely,  every  mo-  pretation,  however,  of  every  instrument 
terial  tuct,  that  will  enable  Uie  court  to  being  manifestly  that  which  will  malie 
identi^  the  person  or  thing  mentioned  in  the  instrument  speak  the  intention  of  thp 
the  instrument,  and  to  place  the  court,  party  at  the  time  it  was  made,  it  has  al 
whose  province  it  is  to  declare  the  mean-  ways  been  cotisidered  as  an  exception,  or 
iog  of  the  words  of  (he  instrument,  aa  perhaps,  to  speak  more  precisely,  not  so 
near  aa  may  be,  in  the  situation  of  (be  much  an  exception  from,  as  a  corollary  to, 
parties  to  it.  From  the  context  of  the  the  general  rule  above  stated,  that,  where 
instmnient,  and  from  these  two  descrip-  any  doubt  arises  upon  the  true  tense  and 
tions  of  evidence,  with  such  circumstances  meaning  of  the  words  themselves,  or  any 
at  bj  law  the  court,  without  evidence,  difficulty  as  to  their  application  under  the 
may  of  itaelf  notice,  It  is  its  duty  to  con-  surrounding  circumstances,  the  sense  and 
ttrue  and  apply  the  words  of  that  instra-  meaning  of  the  language  may  be  investi- 
ment  and  no  extrinsic  evidence  of  the  gated  and  ascertained  by  evidence  dehor* 
intention  of  the  party  to  the  deed,  %om  the  instrument  itself;  for  both  reason  and 
his  declarations,  whether  at  the  time  of  common  sense  agree,  that  by  no  other 
bit  executing  the  instrument,  or  before  or  means  can  the  language  of  the  instrument 
after  that  time,  is  admissible  ;  the  duty  of  l>e  made  to  speak  the  real  mind  of  tlis 
tiie  court  being  to  declare  the  meaning  party.  Such  investigalion  does,  of  necea- 
of  what  is  written  in  the  instrument,  not  sity,  take  place  in  the  intcrprelatian  of 
of  what  was  intended  (o  have  been  writ-  instruments  written  in  a  foreign  language ; 
ten."  Lord  Ch.  J.  Tindd  expounded  the  in  the  case  of  ancient  insimmenie,  where, 
.  same  doctrine  aa  follows:  "The  general  by  the  lapse  of  time  and  change  of  man- 
rule  I  take  to  be,  that  where  the  words  of  nert,  the  words  have  acquired,  in  tho 
any  written  instrument  are  &ee  &om  am-  present  age,  a  different  meaning  troni 
bigni^  in  themselves,  and  where  external  that  which  ihey  bore  when  originally  em- 
circumstances  do  not  create  any  doubt  or.  ployed;  in  coses  where  terms  of  art  or 
difficulty,  as  to  the  proper  application  of  tcience  occur;  in  mercantile  contracts. 
those  words  to  claimants  under  the  instil-  which,  in  many  instances,  use  a  peculisr 
-■■■'-.  subject-matter  to  which  the  Ungu^;e,  employed  by  those  only  whr> 


instrument  relates,  such  instrument  a 

wayt  to  be  construed  according  to  the  and  in  other  instances  in  which  the  words, 

strict,   plain,    common    meaning   of   tho  besides  their  general,  common  meaning, 

wonls  themselves;  and  Uiat,  in  such  case,  have  Bcqnired,  by  custom  or  otherwise,  ■ 

evidence  deiuin  the  instrument,  fbr  the  well-known,  peculiar,  idiomatic  meaning, 

purpose  of  explaining  it  according  to  the  in  the  particular  country   in  which  the 

aurmised  or  alleged  mtentian  of  uie  par-  party  nsing  them  was  dwelling,  or  in  the 

tiea  to  the  instrument,  is  utterly  inadmis-  particular  society,  of  which  he  fbnned  a 

tiU<i.    If  it  were  otherwise,   no  lawyer  member,  and  in  which  he  passed  liis  lite. 

would  t>e  safe  in  advising  upon  the  con-  In  all  these  cases,  crtdenoe  It  adnittted, 

struction  of  a  written  iiutrament,  nor  any  to  expound  the  real  meaning  of  the  Inn- 

par?  in  taking  under  it;  for  the  ablMt  guage  used  in  the  imtmment,  in  order  to 

I  2  Stark.  Evld.  666 ;  supra,  K  277,  of  making  the  contract,  was  held  admissi- 

280.     But  see  Gray  o.  Harper,  1  Story's  ble,  to  show  what  sense  they  attached  (o 

R.  674,  where  two  booksellers  having  con-  that  torm.    See  also  Selden  v.  Williamt, 

tracted  for  the  sale  and  purchase  of  a  cer-  9  Watts,  9 ;  Kemble  v.  Lull,  8  Mclean, 

tain  r-ork  at  "cost,"  parol  evidence   of  272. 
•OQvimatioiu  between  them,  at  the  Hme 
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§  2d6<i.  It  ia  thus  apparent,  as  was  remarked  at  the  outset,  tliat 
in  all  the  cases  in  which  parol  evidence  has  beea  admitted  in  ez- 
pOBition  of  that  which  is  written,  the  principle  of  admlBsion  is, 
that  the  court  may  bo  placed,  in  regard  to  the  surrounding  cir- 
cumstances, as  nearly  as  possible  in  the  situation  of  the  party 
whose  written  langnage  is  to  be  interpreted ;  tlie  question  being, 
what  did  the  person,  thus  circumstiuiced,  mean  by  the  language 
ho  has  employed? 

§  296.  Tliere  ia  another  class  of  cases,  in  which  parol  evidence 
is  allowed  by  courts  of  equity  to  affect  the  operation  of  a  writing, 
though  the  writing  on  its  face  is  &ee  from  ambiguity,  which  is  yet 
considered  as  no  infringement  of  the  general  rule ;  namely,  where 
the  evidence  is  offered  to  rebut  an  e^ity.  The  meaning  of  this  is, 
that  where  a  certain  presumption  would,  in  general,  be  deduced 
from  the  nature  of  an  act,  such  presumption  may  be  repelled  by 
extrinsic  evidence,  showing  the  intention  to  be  otherwise.*     The 

eoHbtc  the  court,  or  judge,  to  couetrne  tlie  hla  intention,  in  an  instrument  othsrwiae 
inatrumeat,  and  to  curry  such  reai  mean-  intelligible  in  ita  terms,  ftnd  in  which  do 
ing  into  cQcct,  But,  wliilat  evidence  ii  reference  is  made  to  hii  own  opinions  or 
■daugsiblei  in  these  inatancea,  for  tlie  pui^  belief,  can  hvdlj  be  coiuiderra  ai  defl- 
pose  of  making  the  written  iDscnuneiit  nitelj  settled;  eepedall}'  as  a  mqjorit;  of 
speak  for  itself,  which,  without  such  eri-  the  learned  jadges,  in  coming  to  the  con- 
dence,  would  be  either  a  dead  letter,  or  elusion  in  which  tliey  concurred,  pro- 
would  use  a  doubtful  tongue,  or  coniej  a  ceeded  on  grounds  which  rendered  the 
fUse  impression  of  the  meaning  of  the  consideration  of  that  point  whoUj  iin- 
partj,  I  conceive  the  exception  to  be  neceBaarf.  The  previous  judgment  of 
strictij  limited  to  cases  of  the  description  Lord  Ch.  Ljndhurst,  in  the  same  cms, 
ahote  t;iven,  and  to  evidence  of  the  na-  Is  reported  in  7  Sim.  S09,  n.,  812-8IT. 
ture  above  detailed ;  and  that  ip  no  case  See  Attorn ey-Qenerol  v.  Feanon  rt  of .  8 
whatever  la  it  permitted  to  explain  the  Meriv.  B68,  409-411,  416;  and  afierwanli 
language  of  a  deed  bj  evidence  of  the  pri-  in  T  Sim.  290,  SOT,  SOS,  wliere  such  evt- 
vate  viewa,  the  secret  intentions,  or  the  dence  wu  held  aiUnissiUe.  Bat  how  &r 
known  principles  of  the  party  to  the  in-  this  deciaion  ia  to  be  considered  as  shaken 
atrument,  whether  religious,  political,  or  \>j  what  fell  IVom  the  learned  judges,  in 
otherwise,  any  more  than  b;  express  pa-  the  subsequent  case  of  the  Atlome;-Gen- 
Tol  declarationa  made  by  the  party  him-  eral  v.  Shore,  above  slated,  remains  to  be 
self,  which  are  onivertally  excluded;  for  seen.  The  acts  of  the  thunder  of  snch  a 
the  admitting  of  sucli  evidence  would  let  charily  may  be  shown,  In  aid  of  Che  cou- 
in  all  the  uncertainty  before  adverted  to ;  stuiction  of  (he  deed,  where  the  language 
it  would  be  evidence  which,  in  moat  in-  is  doubtflil;  and  contemporaneous  treat- 
stances,  could  not  be  met  or  countervailed  ises,  documents,  and  statutes  may  be  read, 
by  any  of  an  opposite  bearing  or  tendency,  to  show  the  sense  in  which  any  words  or 
and  would.  In  efltet,  cause  the  secret  nn-  phrases  were  commonly  used  in  that  day, 
declared  intention  of  Che  party  to  control  and  thereby  to  allow  the  sense  in  which 
and  predominate  over  the  open  intention  the  founder  used  them,  in  the  deed  cS 
expressed  in  the  deed."  See  Allorney-  donation;  bat  his  opinions  are  inadmisai 
General  d.  Shore,  II  Sim,  R.  692,  616-  ble.  Attomey-Oeneral  d.  Dmmmond,  1 
62T,  6S1,  682.  Though,  in  this  celebrated  Drory  &  Warren,  SS8,  per  Sugden.  C.,' 
case,  the  general  learning  on  this  subject  affirmed  in  Dom.  Froc  on  Appeal,  2  Eng 
has  been  thusablyopenedandillustrated;  Iaw  ft  Eq.  R.  16;  14  Jot.  1ST.  Sm 
-  the  pi«cdse  quesiiao,  whether  the  re-  AttoTnBy-General  v.  Qlaagow  C<dlege,  IQ 

lus  oiuniona  of  the  founder  of  a  char-  Jurist,  67S. 

aa  M  isceived  as  legal  eipooentt  of        '2  fotb.  ra  OU.  br  Bvani,  Ajq*.  He 
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simplest  instance  of  this  occurs,  wben  two  legacies,  of  whicli  tlie 
sums  and  the  expressed  motives  exactly  coincide,  are  presumed 
not  to  have  been  intended  as  cumulative.  In  such  case,  to  I'ebut 
the  presumption  which  makes  one  of  tliese  legacies  inoperative, 
parol  evidence  will  be  received ;  its  effect  being  not  to  show  that 
the  testator  did  not  mean  what  he  said,  but  on  tlie  coutrary,  to 
prove  that  he  did  mean  what  he  had  expressed.^  lu  like  manner, 
parol  eridence  is  received  to  repel  tlie  presumption  against  an 
executor's  title  to  the  residue,  from  the  fact  that  a  legacy  has  beeu 
given  to  him.  So  also  to  repel  the  presumption,  that  a  portion  is 
satisfied  by  a  legacy ;'  and  in  some  cases,  that  the  portioument  of 
a  legatee  was  intended  as  an  ademption  of  the  legacy.' 

§  29Ga.  Courts  of  equity  also  admit  parol  evideuce  to  contradict 
or  vary  a  writing,  where  it  ia /(mnded  in  a  mistake  of  material  facts, 
and  it  would  be  unconscientious  or  unjust  to  enforce  it  t^ainst 
either  party,  according  to  its  expressed  terms.  Thus,  if  the  plain- 
tiS*  seeks  a  specific  performance  of  the  i^eement,  the  defendant 
may  sliow  that  such  a  decree  would  be  against  equity  and  justice, 
by  parol  evidence  of  the  circumstances,  even  though  they  contra- 
dict the  writing.  So,  if  the  agreement  speaks,  by  mistake,  a  dif- 
ferent language  from  what  the  parties  Intended,  this  may  be 
shown  in  a  bill  to  reform  the  vrriting  and  correct  the  mistake.  In 
short,  wlierever  the  active  agency  of  a  court  of  equity  is  invoked, 
specifically  to  enforce  an  ^reement,  it  admits  parol  evidence  to 
show  that  the  claim  is  unjust,  although  such  evidence  contradicts 
that  which  is  written.  Whether  courts  of  equity  will  sustain  a 
claim  to  reform  a  writing,  or  to  establish  a  mistake  in  it,  by  parol 
evidence,  and  for  specific  performance  of  it  when  corrected,  in  one 
and  tlie  same  bill,  is  still  an  open  question.  The  English  authori- 
ties arc  against  it;  but  in  America  their  soundness  is  strongly 

XTi.  p.  184 ;  Coote  v.  Boyd,  2  Bro.  C.  B.  u    tfae   comidBratloii   of  the    pregumed 

622;  Bull.  N.  P.  29T,2U8;  Hann  u.  MftUD,  nrocation  of  a  will,  by  a  Bubsequect  mar- 

I  Johns.  Ch.  2S1.  riage  and  the  birth  of  iaaue,  doee  not  con- 

1  Oresley  on  Svid.  210;  Hunt  v.  siat  with  the  plan  of  this  treatue,  the  read- 
Beach,  6  Madd.  B.  S6Q,  per  Sir  J.  Leach,  er  is  referred  to  1  Roper  oo  Legadee,  by 
V,  C.  White,  H).  817-868;  Gresley  on  Bvid.  pp. 

«  6  Madd.  R.  360 ;  2  Potli.  on  Obi.  by  209-218 ;  8  Cmise's  Dig.  tit.  88,  ch.   5, 

ETana.  App.  No.  xvi.  p.  1H4 ;  Elii»on  b.  §§  46-^T,  and  notes  by  Greenleof  (2d  edit. 

Cookaon,  1  Vet.  100 ;  Clinton  t>.  Hooper,  ( 18671,  toI.  S,  p.  104,  and  notes ;]  1  Jarm. 

Id.  ITS.     So,  to  rebut  an  implied  tniat  on   Wills,  ch.  T,   and  notes  b;  Perkins 

Lirennore  v.  Aldrich,  E  Cush.  431.  8«e  aitopott,  vol.  2,  £9  684. 085,  [7lb  edit 

"  Kirk  r.  Eddowes,  8  Jur.  680.    As  (1858).] 
Om  ftirtber  pursuit  of  this  point,  ai  well 
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questJoned.^  So,  also,  if  a  grautee  fravdvienUy  attempts  to  con- 
vert into  an  absolute  sale  tbat  which  was  originally  meant  to  be 
a  security  for  a  loan,  the  origiual  design  of  the  conveyance,  though 
contraiy  to  the  tornis  of  tlie  writing,  may  be  shown  by  parol.^ 

§  297.  Having  thus  explained  the  nature  of  the  rule  under 
consideration,  and  shown  that  It  only  excludes  evidence  of  the 
language  of  the  party,  and  not  of  the  circumstauces  in  which  he 
was  placed,  or  of  collateral  facts,  it  may  be  proper  to  consider  the 
case  of  ambiguitiesy  both  latent  and  patent.  The  loadhig  rule  on 
this  subject  is  thus  given  by  Lord  Bacon:  Amb^itat  verborum 
latens  verificatione  auppletur;  nam  <piod  ex  facta  oritur  an^gutan, 
verificatione  facti  toUitur^  Upon  which  he  remarks,  tliat  "  there 
be  two  sorts  of  ambiguities  of  words :  the  one  is  anii>iffuita«  patens, 
and  the  other  latens.  Patent  is  that  which  appears  to  be  ambigu- 
ous upon  the  deed  or  instrument;  lateTia  is  that  which  seemetb 
certain  and  without  ambiguity,  for  any  thing  tliat  appeareth  upon 
the  deed  or  instrument ;  but  there  is  some  collateral  matter  out 
of  the  deed  that  breedeth  the  ambiguity.  An^iffuitaa  patens  is 
never  liolpeu  by  averment ;  and  the  reason  is,  because  the  law 
will  not  couple  and  mingle  matter  of  specialty,  which  is  of  the 
higher  account,  with  matter  of  averment,  which  is  of  inferior  ac- 
count in  law ;  for  that  were  to  make  all  deeds  hollow  and  subject 
to  averments,  and  so,  in  effect,  that  to  pass  without  deed,  which 
the  law  appointeth  sliall  not  pass  but  by  deed.  Therefore,  if  a 
moil  give  land  to  J.  D.  and  J.  S.  et  hercBdihua,  and  do  not  limit 
to  whether  of  their  heirs,  it  shall  not  be  supplied  by  averment  to 
whether  of  them  the  intention  was  (that)  the  inheritance  should 
be  limited."  "  But  if  it  be  ambiguita»  latens,  then  otherwise  it  is ; 
as  if  I  grant  my  manor  of  S.  to  J.  F.  and  his  heirs,  here  appeareth 
no  ambiguity  at  all.  But  if  the  truth  be  that  I  have  the  manors 
both  of  South  S.  and  Nortli  S,,  this  ambiguity  is  matter  in  fact ; 
and  tliercfore  it  shall  be  bolpen  by  averment,  whether  of  them  it 
was  that  tlie  pai'ty  intended  should  pass."  * 


ing  £-X0  in  the  body 

bul  £215  in  Q|;urcs  in  tbe  mar- 

„     ,  ■aa  held  that  llie   words    in    ths 

;.  Moulton,  28  lU.  648;    body  must  be  taken  to  be  tlie  true  amount 

I'eople  c.  Irwin,  14  CaJ.  '■^-I  to  be  paid ;  and  that  the  ambiguity  created 

'  Bacon's  Mnximg,  Iteg.  23,  [^-l  i'y  the  flgurea  in  the  niargiD  tiaa  paleol, 

*  See  Bacon's  Low  Tracts,  m.  93,  100.    and    could    not   be  explained  by  parol 

And  tcu  ililler  e.  Travera,  H  Bing.  244;    Saundenon  v.  Piper,  G  Bing.  h.  c.  42u; 
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§  298.  But  here  it  is  to  be  observed,  that  words  cfuinot  he  said 
to  he  ambiguous  because  thej  are  uointelligible  to  a  man  who 
camiot  read ;  nor  is  a  written  instrument  ambiguous  or  uncertain 
merely  hecaose  an  ignorant  or  uninformed  person  may  be  unable 
to  interpret  it.  It  is  amhiguoux  only,  when  found  to  he  of  uneertain 
meaning  hy  persont  of  competaU  iJdll  emd  information.  Neither  is 
a  judge  at  liberty  to  dedare  an  instrument  ambiguous,  because  ho 
is  ignorant  of  a  particular  fact,  art,  or  science,  whicli  was  familiar 
to  the  person  who  used  the  words,  and  a  knowledge  of  whicli  is ' 
therefore  necessary  to  a  right  undei^tanding  of  the  words  be  has 
used.  If  this  were  not  so,  then  the  question,  whether  a  will  or 
other  instrument  were  ambiguous  or  uncertain,  might  depend  not 
upon  the  propriety  of  the  language  the  party  has  used,  but  upon 
the  degree  of  knowledge,  general  or  local,  winch  a  particular  judge 
might  happen  to  possess ;  nay,  tlie  technical  accuracy  and  precision 
of  a  scientific  man  might  occasion  his  intestacy,  or  defeat  his  con- 
tract. Hence  it  follows  that  no  judge  is  at  liberty  to  pronounce 
an  instrument  ambiguous  or  uncertain,  until  he  has  brought  to 
his  aid,  in  ite  interpretation,  all  the  lights  afforded  by  the  col- 
lateral facts  and  circumstances,  which,  as  we  have  shown,  may 
be  proved  by  parol.^ 

[*298a.  It  was  decided  in  a  recent  case,'  that  when  eridence 
legitimately  admitted  in  the  course  of  a  trial  raises  a  latent  am- 
biguity, evidence  to  explain  it  is  properly  admissible ;  and,  if 
there  were  in  truth  no  latent  ambiguity,  and  the  evidence  to 

[Latbrop  o.  Blak«,  8  Foster,  46.  In  Sat-  preTioi^l;  p^d  by  bim  to  the  defenduit, 
gent  D.  Adams,  8  Gray,  72,  77,  the  ques-  m  part  perfbnnance  of  the  agreement. 
tiOQ  arose  how  &r  an  agreement  in  The  defendant,  to  show  that  he  had  corn- 
writing  to  lei  for  a  term  of  jears  "  the  plied  with  hia  obligations  under  the  agree- 
'Adama  Rouae,'  «o  called,  situate  on  ment,  bj  tendering  a  proper  lease,  oflered 
Washington  Street,  in  Boston,  and  num-  to  prore  by  parol,  that  the  odginaJ  agree- 
bered  STl  on  aaid  Washington  Street,"  ment  was  that  the  lease  should  include 
eonld  be  explained  by  parol.  The  de-  sdIv  the  hotel  proper  and  not  the  stores ; 
fendant  had  Qtted  up  an  old  tavem  as  a  and  he  woa  permitted  so  to  do.  The 
hotel,  under  the  name  of  the  "  Adams  opinion  of  the  court,  by  Shaw,  C.  J., 
House,"  on  WashiDgtoo  Street-  The  en-  ["places  the  case  among  Uteot  ambigui- 
trance  to  the  hotel  woa  &om  said  street,  tie8,uponthegrouDd,thaIthe  very  general 
and  was  number^  STI.  The  rest  of  the  terms  used  in  the  contract  apply  with  suf- 
ground-floor  of  the  building  waa  fitted  up  flcieni  legal  certainty  to  the  entire  build- 
fbr  stores,  which  were  numbered  from  1  ing,  including  the  stores,  and  to  the  portion 
to  5,  Adams  House,  and  were,  at  the  time  of  it  fitted  up  tbr  a  pubUc  house ;  and  con- 
of  making  the  agreement,  severally  occn-  BCqueiiUy  it  was  competent  to  show,  by 
pied  by  different  tenants.  The  de^ndant  parol,  in  which  sense  the  parties  tued  tM 
tendered,  in  pursuance  of  tiie  above  agree-  terms,] 

meat,  a  lease  duly  executed,  of  the  hotel         >  See  Wigram  on  the  luteipretot^  of 

known  as  tbe  Adams  House,  but  not  in-  Wills.p.  174,  pi.  200,  201. 
eluding  the  stores,  which  the  pUintifl'  re-         '  {*Bruff  o.  C«wybe*rei  9  3vt.  v.  • 

fVised  to  accept,  and  subsequently  brongbt  78. 
Ibis  action  to  recover  a  sum  of  moner 
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ezplaia  irere  consequently  inadmiasible,  still  the  improper  &d< 
mission  of  such  evidence  vould  not  be  a  groimd  for  a  nev  trial, 
because  the  writing  would  then  be  for  the  court  to  construe  with-  , 
out  regard  to  the  evidence.  And  if  the  jury,  with  the  aiA  of  lie 
evidence,  had  put  the  true  constructioD  upon  it,  the  verdict  should 
stand ;  ^  and,  if  not,  tlie  court  might  render  such  a  Judgment  as  the 
true  construction  required,  notwithstanding  the  verdict.] 

§  299.  A  dittinction  is  further  to  be  observed,  between  the 
ambiffiiity  of  laugu^e  and  its  inaeaa-acy.  *'  Language,"  Yico- 
Cbancellor  Wigram  remarks,  "  may  be  inaccurate  without  being 
ambiguous,  and  it  may  be  ambiguous  although  perfectly  accurate. 
If,  for  instance,  a  testator,  having  one  leasehold  house  in  a  gives 
place,  and  no  other  house,  were  to  devise  his  freehold  house  there 
to  A.  B.,  the  description,  though  inaccurate,  would  occasion  no 
ambiguity.  If,  however,  a  testator  were  to  deviae  an  estate  to 
John  Baker,  of  Dale,  the  son  of  Thomas,  and  there  were  two 
persons  to  whom  the  entire  description  accurately  applied,  this 
description,  though  accurate,  would  be  ambiguous.  It  ia  obvious, 
therefore,  that  the  whole  of  that  class  of  cases  in  which  an  accurate 
description  is  found  to  be  sufficient  merely  by  the  rejection  of 
words  of  surplusage  are  cases  in  which  no  ambiguity  really  exists. 
The  meaning  is  certain,  notwithstanding  t^e  inaccuracy  of  the 
testator's  language.  A  judge,  in  such  cases,  may  hesitate  long 
before  he  comes  to  a  conclusion ;  but  if  he  is  able  to  come  to  a 
conclusion  at  last,  with  no  other  assistance  than  the  light  derived 
from  a  knowledge  of  those  circumstances,  to  which  the  words  of 
the  will  expressly  or  tacitly  refer,  he  does  in  effect  declare  that 
the  words  have  legal  certainty  —  a  declaration  which,  of  course, 
excludes  the  existence  of  any  ambiguity.  The  langu^e  may  be 
inaccurate ;  but  if  the  court  can  determine  the  meaning  of  this  ia 
accurate  language,  without  any  other  guide  than  a  knowledge  of 
the  simple  facts,  upon  which  —  from  the  very  nature  of  language 
in  general — its  meaning  depends,  the  language,  though  inaccurate 
cannot  be  ambiguous.  The  circumstance,  that  the  inaccuracy 
is  apparent  on  the  face  of  the  instrument,  cannot,  in  principle, 
alter  the  case."'  Thus,  in  the  will  of  Nollekens,  the  sculptor,  it 
was  provided  that,  upon  hia  decease, "  all  the  marble  in  the  yard, 
the  tools  in  the  shop,  bankers,  mod^  tools  for  carving,"  £c.,  should 

*  Wlgnua  on   the  Intei 
Wni«,  pp.  176, 178,  pi.  208.  S 
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be  the  proper^  of  Alex.  Goblet.  The  coutroTers;  was  upon  tiie 
vord  "tnod;"  vhicb  was  a  case  of  patent  inacewracy ;  bat  the 
court,  with  no  guide  to  the  testator's  intentioa  but  his  words,  and 
the  knowlodge  common  to  every  working  sculptor,  decided  that 
the  word  in  question  sufficiently  described  the  testator's  modelt; 
thus  negatiying  the  existence  of  any  ambiguity  whatever.^ 

§  300.  The  patent  ambiguity,  therefore,  of  which  Lord  Bacou 
speaks,  must  be  understood  to  be  that  which  remuns  uucertaiu 
to  the  court,  after  all  the  evidence  of  surrounding  circumstances 
and  collateral  facte,  which  is  admissible  under  the  rules  already 
steted,  is  exhausted.  His  illustrations  of  this  part  of  the  rule  are 
□ot  cases  of  misdescription,  either  of  the  person  or  of  the  thing  to 
which  the  instrument  relates ;  but  are  cases  in  which  the  persons 
and  things  being  sufficiently  described,  the  mienium  of  the  party 
in  relation  to  them  is  ambiguously  expressed.'  Where  this  is  the 
case,  no  parol  evidence  of  expressed  intention  can  be  admitted. 
In  other  words,  and  more  generally  speaking,  if  the  court,  placing 
itself  in  the  situation  in  which  the  testator  or  contracting  part? 
stood  at  the  time  of  executing  the  instrument,  and  with  full  under- 
standing of  the  force  and  import  of  the  words,  cannot  ascertain 
his  meaning  and  intention  from  the  language  of  the  instrument 
tiiuB  illustrated,  it  is  a  case  of  incurable  and  hopeless  uncertainty, 
and  the  instrument  tlierefore  is  so  far  inoperative  and  void.' 

§  301.  There  is  another  class  of  cases,  so  nearly  allied  to  these 
as  to  require  mention  in  this  place,  namely,  those  in  which,  upon 
applying  the  instrument  to  ito  subject-matter,  it  appears  that  in 
relation  to  the  subject,  whether  person  or  thing,  the  description 
in  it  is  true  in  part,  but  not  true  in  every  particular.  The  rule,  in 
such  cases,  is  derived  from  the  maxim:  Falsa  demtmstratio  non 
nocet,  cum  de  eorpore  comtat,*    Here  so  much  of  the  description  as 

1  OoUetii.BeBi:hr,8Sini.24;  Wigram  Will*,  816:  1  Powell  on  Deviiw  {bj  Jtr- 

OD  the  Interpretation  of  WIIU,  pp.  179,  nuui),  p.  848 ;  4  Cniiw'i  Dig.  266,  lit  8^ 

186.     Parol  BTidence  is  admiMlble  to  ei-  ch.  20,  j  60  (Greenleaf '■  edit),  [Greenl. 

plain   ihort   and  incomplete  termi  in  a  (2d  eiiit.  1857)  toI,  2,  p.  609  and  notei.) 

written  agreement,  which  per  m  are  unin-  Patent  ambiguitiea  are  to  be  dealt  with  bj 

teliigible,  if  tlie  eridenue  aoei  not  contn-  the  court  alone.    But  where  the  tneouing 

diet  what  i»  in  wridoft.     Sweet  v.  Lee,  8  of  an  iMtrumeot  becomes  ambiguoiw,  by 

M.  i  Q.  462 ;  Fimi.  &  Mech.  Bank  ■>.  reason  of  extrinaic  evidence,  it  is  for  the 

[>av,  18  Venn.  R.  86.  jury  to  determine  it.     Smith  c.  Thomn- 

-  Wignim    on    the    Interpretation   of  son,  18  Law  J.  814;  Doe  v.  Beviu,  Id. 

Wille,  p.  ITB ;  Fi*h  v.  Hubbard,  21  Wend.  628.    See  mpra,  S  280. 
BAl.  •  6  T.  K.   676;  Broom'i  Uazimi    p. 

'  Per  Pareoni,  C.  J.,  in  Worlhington  269;Bac.Mai.Bog.26.  AndieeJiutliw. 


*.  Uyljer,  4  Ma«e.  206 ;  United  »tatea  b.    lib.  ■^at.-M.i  'm.    aiqiuaem  m  notnine, 
CmnuUl,  4  Cnmch,  167 ;    1  Jarmao  on    ct^ttonine,  pmaomiiM,  aguomiiw  lagats 
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is  false  is  rejected ;  and  the  mstniment  will  take  e&ect,  \f  a  «u^ 
eierU  deseriptwn  remains  to  aacertain  itt  applieaUon.  It  is  eflseotial, 
that  enough  remains  to  show  plainly  the  intent.^  "  The  rule," 
aaid  Mr.  Justice  Parke,*  "  is  clearly  settled,  that  when  there  is  a 
sufficient  description  set  forth  of  premises,  by  giving  the  particular 
name  of  a  close,  or  otherwise,  we  may  reject  a  false  demonstratiou ; 
but,  that  if  the  premises  be  described  in  general  terms,  and  a  par* 
ticular  description  he  added,  the  latter  controls  the  former."  It 
is  nut,  however,  because  one  part  of  the  description  is  placed  first 
and  the  other  last  in  tlie  sentence ;  hut  because,  taking  the  whole 
together,  that  intention  is  manifest.  For,  indeed,  "  it  is  vain  to 
imagine  one  part  before  another ;  for  though  words  can  neither  be 
spoken  nor  written  at  ouce,  yet  the  mind  of  tlie  author  compre- 
hends them  at  once,  which  gives  vitam  ut  modum  to  the  sentence."  * 
Therefore,  mider  a  lease  of  "  all  that  part  of  Blenheim  Park, 
situate  iu  the  county  of  Oxford,  now  in  the  occupation  of  one  S., 
lying"  within  certain  specified  abuttals,  "with  all  the  houses 
thereto  belonging,  which  are  in  the  occupation  of  said  S.,"  it  was 
held,  that  a  house  lying  witliin  the  abuttals  though  not  in  the 
occupation  of  S.,  would  pass>  So,  by  a  devise  of  "  the  farm  called 
Trogue's  Farm,  now  in  the  occupation  of  C,"  it  was  held,  tliat 
the  whole  farm  passed,  though  it  was  not  all  in  G.'s  occupation.^ 
Tlius,  also,  where  one  devised  all  his  freehold  and  real  estate 
"  iu  the  county  of  Limerick  and  in  the  city  of  Limerick ; "  and 
the  testator  had  no  real  estatfis  in  the  county  of  Limerick,  but 
his  real  estates  consisted  of  estates  iu  the  county  of  Glare,  which 
was  not  mentioned  in  the  will,  and  a  small  estate  in  the  city 
of  Limerick,  madequate  to  meet  the  chains  in  the  wlU ;  it  was 
held,  that  the  devisee  could  not  be  allowed  to  show,  by  parol 
evidence,  that  tlie  estates  in  tlie  county  of  Clare  were  inserted 
in  the  devise  to  him,  in  the  first  draft  of  tlie  will,  which  was 
sent  to  a  conveyancer,  to  make  certain  alterations,  not  affect- 
ing those  estates ;  that,  by  mistake,  he  erased  the  words  "  county 
of  Clare;"  and  that  the  testator,  after  keeping  the  will  by  him 
for  some  time,  executed  it,  without  adverting  to  the  alteration  as 

rii,  testator  erTSYeric,  cum  de  persona  con-  241,  245,  h.  b.;  [Feul«e  v.  Gm,  19  N.  H. 

•tat,  niliilominiu  valet  legatum;  idemque  278.] 

in  1iKredibu9  servatur ;  et  recA :  uomina         '  Doe  A.  Smith  d.  Oalkn*a7,  6  B.  & 

enim    Bignificandcnim    hotninum    f^radft  Ad.  43,  51. 

nperla  emit;   qui  li  alio  quolib«t  moda         ■  Stukelej  f.  Batler,  Hob.  171. 

intelUgHniur,  nihil  interest.  *  Doe  d.  Smith  v.  GaUowaj,  6  B.  A 

7.  Southern,  1  if.  &  3. 299. 
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to  that  county.^    And  so,  where  land  waa  described  iu  a  patent 
as  lying  in  the  county  of  M.,  and  turther  described  by  reference 

>  Miller  it.  Traven,  8  Bing.  244 ;  Doe  or  whose  description  ia  imperfect  or  iuac- 
V.  Chidiesler,  4  Dow'g  1*.  C.  65;  Do«>  >>.  curate;  in  whicli  latter  class  of  cases  parol 
l>}-fi>rd,  4  M.  &  S.  5iX).  The  opinion  of  evidence  is  admisgible  to  slioir  wtiat  estate 
the  oourt  in  Miller  i>.  Travers,  by  Tindal,  was  intended  to  pass,  and  who  was  the 
C.  J.,  cuutains  so  masterly  a  lUscussion  of  lieviaee  intended  to  tike,  provided  there 
the  dui'tcine  in  queedoo,  that  no  apologjr  is  sufficient  indication  of  intention  appeor- 
Beemtf  iiecesBorj  for  its  ineertioo'  entire,  ing  on  the  face  of  the  will  to  juatl^  the 
Al\er  alatiug  the  ixae  with  some  prelimi-  application  of  the  evidence.  But  the  cose 
uarj-  remarks,  the  learaed  cliief  juaiice  now  before  the  court  does  not  appear  to 
proueedtid  as  follows ;  "  It  may  be  admit-  &11  within  either  of  these  diednctioni. 
led  tliat,  iu  all  cases  in  which  a  difltculij  There  are  no  words  in  the  will  which 
arisea  in  applying  the  words  of  a  will  to  contain  an  imper&ct,  or,  indeed,  any  de- 
the  thing  which  is  the  subjcct-nintler  of  scription  whatever  of  Che  estates  in  Clare, 
the  devise,  or  to  the  person  of  the  devisee.  The  present  case  is  rather  one,  in  which 
the  ditflculty  or  ambiguity,  wliich  is  intro-  the  nlaintiS'  does  not  endeavor  to  apply 
duc«d  by  tlie  admission  of  exlrinaic  evi-  the  description  contained  iu  the  will  to 
dence,  may  be  rebutted  and  removed  by  the  estates  iu  Clare ;  but.  In  order  to  toake 
the  production  of  ftarther  evidence  upon  out  such  intention,  is  compelled  to  intro- 
the  same  subject  calculated  to  explain  duce.new  words  and  a  new  description 
what  was  the  estate  or  subject-matter  into  the  body  of  the  will  itself.  -The  tes- 
leally  intended  to  be  devised,  or  who  was  talor  devises  all  his  estates  in  the  county 
the  person  really  Intended  Co  take  under  of  limerick  and  tlie  city  of  Limerick. 
the  will ;  and  this  appears  to  us  to  be  the  There  is  nothing  ambiguous  in  this  devise 
extent  of  the  maxim,  '  Ambiguitas  rerbo-  on  the  face  of  the  will.  It  is  found,  upon 
rum  latens,  veriBcatione  suppletur.'  But  inquiry,  that  he  has  property  in  the  dty 
the  cases  to  wliich  this  construction  ap-  of  Limerick,  whichanswerstothe  descrip- 
plies  will  be  found  to  range  themselves  tion  in  the  will,  but  no  property  in  the 
into  two  sepnrate  classes,  distinguishable  county.  This  extrinsic  evidence  produce* 
from  each  other,  and  to  neitlier  of  which  no  ambiguity,  no  difficulty  in  the  applica- 
can  the  present  case  he  referred.  The  tion  of  the  words  of  his  will  to  the  state 
first  class  is,  where  the  description  of  the  of  the  property,  as  it  really  exists.  The 
thing  devised,  or  of  the  devisee,  is  clear  natural  and  necessary  construction  of  the 
upon  the  &ce  of  the  will ;  but  upon  the  will  is,  that  it  passes  the  estate  which  he 
death  of  ttie  testator,  it  is  found  that  tliere  has  in  the  city  of  Limerick,  but  passes  no 
are  more  tli.'m  one  estate  or  subject-nutter  estate  in  the  county  of  Limerick,  where 
of  devise,  or  more  than  one  peraon,  whose  the  testator  had  no  estate  to  answer  that 
description  fbllows  out  and  tills  the  words  description.  The  plaintiff^  however,  con- 
oied  in  the  will.  As,  where  the  testator  tends,  that  he  has  a  right  to  prove  that  tha 
devises  his  manor  of  Dale,  and  at  his  testator  intended  to  pass,  not  only  ths 
death  it  is  found  that  he  has  two  manors  estate  in  the  dty  of  Limerick,  but  an 
of  that  name,  South  Dole  and  North  Dole;  estate  in  a  county  not  named  in  the  will, 
or,  where  a  man  devises  to  his  son  John,  namely,  the  county  of  Clare ;  and  that  the 
and  he  has  two  sons  of  that  name.  In  will  is  to  bo  read  and  construed  as  if  the 
each  of  tlicse  cases  respectively,  parol  word  '  Clare '  stood  In  the  place  of,  or  in 
evidence  is  admlsnible  to  show  which  addition  to,  that  of  Limerick.  Butchisiit 
manor  was  intended  to  pass,  and  which  is  manifest,  is  not  merely  colling  in  the 
■on  was  intended  to  lake.  (Boc.  Max.  ^d  of  extrinsic  evidence  to  apply  the  in- 
28;  Hob.  R.  82;  Edworf  Aliham's  esse,  tention  of  the  testator,  as  it  is  to  be  col- 
8  Rep,  155.)  Tlie  other  class  of  cases  is  lected  from  the  will  itself,  to  the  existing 
that,  in  which  the  description  contained  slate  of  his  property;  it  ia  calling  in  ex- 
in  the  will  of  the  thing  intended  to  be  de-  trinsic  evidence  to  introduce  into  the  will 
vised,  or  of  the  person  who  is  intended  to  an  intention  not  apparent  upon  the  fkce 
take,  is  true  in  part,  but  not  true  in  every  of  the  will.  It  is  not  simply  removing  a 
particular.  As,  where  on  estate  is  de-  difficulty  arising  from  a  defective  or  mis- 
vised  called  A,  and  is  described  as  in  the  token  description;  it  is  making  the  will 
uocupoiion  of  B,  and  it  is  found,  that,  speak  upon  a  sulnect,  on  which  it  is  alto- 
thoiigli  there  is  an  estate  called  A,  yet  the  gelher  silent,  ana  is  the  same  in  effect  aa 
whole  is  not  in  B's  occupation  ;  or,  where  the  filling  up  a  blank,  which  the  testator 
an  eaiaie  is  devised  to  a  person,  whose  might  have  left  in  his  will.  It  amounts, 
r  christian  name  is  mistaken;  in  short,  by  the  admissioa  of  parol  evt 
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to  natural  mouuments ;  and  it  appeared,  that  the  iaiid  dcsci-ibcd 
by  the  mouumenta  was  in  the  county  of  H.,  and  not  of  M. ;  that 

dence,  to  the  makiiig  of  a  new  devUe  Rv  upon  either,  cannot  be  imported  by  parol 

the  tMlalor,  which  he  ii  aappoeed  to  tiare  eTidence  into  the  will  itself.    Thni,  in 

omitled.    Now,  the  first  objection  to  the  the  case  of  Lowe  v.  Lord  Huntingtower, 

introdoctioii  of  aucb  evidence  is,  ilini  it  ia  4  Rum.  681.  n.,  in  wliicb  it  wu  held,  that 

Lnconiiatent  with  the  rule,  whith  reai>nn  sTidenoe  of  coUateral  circiuntteaces  wu 

and  aenao  lay  down,  and  which  has  bevu  admitaible,  as,  of  the  several  agei  of  the 

nuiversaU^  established  for  the  construe-  devisees  named  in  the  will,  of  ue  fiict  of 

tion  of  wills,  namelv,  that  the  testator's  their  being  married  waumamed,  and  the 

intention  is  U>  be  collected  from  the  words  like,  for  the  purpoee  of  asoerttiining  dia 

used  in  the  irlll,  and  Uiat  word*  which  he  tme  oonftmction  of  the  will;  such  evi- 

has  not  used  cannot  be  added.    Denn  t>.  dence,  it  is   to  tie  observed,   la  not  ad- 

Page,  8  T.  R.  B7.    But  it  is  an  olgection  mitted  to  introduce  Dew  words  iato  the 

no  leas  strong,  that  the  only  mode  of  will  itse1£  but  merelj'  to  give  a  construe- 

proving  the  alleged  intention  of  the  testa'  tion  to  the  words  used  in  tiie  will,  consist 

tor  is  b;  setting  up  the  draft  of  the  will  ent  with  the  real  state  of  his  property  and 

against  the  execut^  will  itself    As,  liow-  bmily ;  the  evidence  is  produced  to  prove 

ever,  the  copy  of  the  will  which  omitted  &cts,  which,  according  to  the  language  ol 

the  name  of  the  county  of  CUre  was  for  Lord  Coke,  in  8  Rep.   156,  '  suuid  well 

some  time  in  the  custody  of  tlie  testator,  with  the  words  of  the  will.'    The  caiie  of 

and    therefore    open   for  his  inspection,  Standan  n.  Slanden,  2  Yes.  689,  decides 

which  copy  was  afterwards  executed  by  no  more,  than  that  a  devise  of  all  the  resi- 

liim,  with  all  the  formalities  required  by  due  of  the  lestator'a  ceal  eatate.  where  he 

tiie  statute  of  frauds,  the  preaumptiou  is,  haa  no  real  eatate  at  all,  bat  has  a  power 

that  he  must  have  seen  and  approved  of  of  a[^intment  over  real  eatate,  shall  pass 

the  alteration,  mther  than  that  he  over-  such  estate,  over  which  he  has  the  power, 

looked  it  by  miitake.    It  ia  unnecessary  though  the  power  is  not  referred  to.    But 

to  advert  to  the  danger  of  allowing  the  this  proceeai  upon  the  principle,  that  the 

draft  of  the  will  to  be  set  up,  as  of  greater  will  would  be  utogether  inoperative,  nii- 

authority  to  eviooe  the  Intention  of  the  leaa  it  ia  taken  that,  by  the  words  used 

testator  than  the  will  itself,  after  the  will  in  the  will,  the   testator  meant  to  .refer 

has  been  solemnly  executed,  and  after  the  to  the  power  of  appointment.    The  case 

death  of  the  testator.    If  such  evidence  of  Moaley  b.  Massey  and  others,  S  Eaat, 

is  admissible  to  introduce  a  new  sulgect.  14S,  does  not  appear  to  bear  upon   the 

matter  of  devise,  why  not  also  to  Intro-  question  now  under  consideration.    After 

duce  the  name  of  a  devisee,  altc^ether  the  parol  evidence  had  esIaUisbed,  that 

omitted  in  the  wilil    If  it  ia  admiasilde  to  Hie  local  description  of  the  two  estates 

introduce  new  matter  of  deviae,  or  a  new  mentioned  in  the  will  had  been  transposed 

devisee,  why  not  to  strike  out  such  as  are  by  mistake,  the  county  of  Radnor  having 

contained   in    the  executed  will  1     The  been  applied  to  the  estate  in  Monmouth, 

effect  of  such  evidence    in   titber  case  and  aia  versa;  the  court  held,  that  it  was 

would  be,  that  the  will,  thongh  made  in  sufficiently  fo  be  collected  frata  llie  words 

form  bv  Uie  testator  in  his  lifetime,  would  of  tbe  will  itself,  which  estate  the  testator 

really  be  made  by  the  attorney  after  hii  meant  to  give  to  the  one  devisee,  and 

death ;  that  all  the  guards  iutended  to  be  which  to  the  other,  independent  of  their 

introduced  by  the  atatute  of  frauds  would  local  description ;  all.  therefore,  that  was 

be  eotirely  destroyed,  and  the  atatute  it-  done,  was  to  r^ect  the  local  description, 

aelf  virtually  repealed.    And  upon  eiami-  as  unDeuessary.  and  not  to  import  any 

nation  of  the  decided  cases,  on  which  the  new  description  into  tbe  will.    In  the  case 

plaintiff  has  relied  in  argmaent,  no  one  of  Selwood  i>.  Mildway,  S  Tes.  GOIt,  the 

will  be  found  to  go  the  length  of  support-  testator  devised  to  his  wife  part  of  his 

log  the  proposition  which  he  contends  for.  stock  in  the  four  per  cent,  annuities  of  the 

On  the  contrary,  they  will  all  be  found  Bank  of  England;  and  it  was  shown  by 

consistent  with  the  distinction  above  ad-  parol  evidence,  that  at  the  time  he  mada 

verted  to,  —  that  an   uncertainty  which  hia  will  he  had  no  atook  in  the  four  per 

arises  tVom  applying  the  description  con-  cent,  annuities,  but  that   he   had  some 

tained  in  the  will,  either  to  the  thing  de-  which  he  had  sold  out  and  had  invested 

vised  or  to  the  person  of  tlie  devisee,  may  the  produce  in  long  annuities.     And  in 

be  helped  by  parol  evidence ;  but  that  a  this  case  it  was  held,  that  the  bequest  waa 

new  subject-matter  of  devise,  ot  a  new  in  snbatance  abequest  of  stock,  using  tbs 

daviaee,  where  the  will  1*  entirely  silent  words  as  a  denomination,  not  as  the  identi- 
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.  part  of  the  deacriptioa  which  related  to  the  county  was  rejected. 
The  entire  description  in  the  patent,  said  the  learned  Judge,  who 

cat  corpm  of  tbeitock;  and  as  nooeooald  to  dlitiDgaiih  between  tlie  caM  of  a  will, 
be  found  (o  aiuwor  the  descriptian  bnt  the  where  the  description  of  the  estate  is  left 
long  annuities,  it  was  held,  that  such  stock  altogetlier  in  blank,  and  tlie  present  case. 
should  pass,  rather  than  the  will  be  alto-  where  there  ii  a  total  omission  of  the 
gettier  inoperative.  This  case  is  certainly  estates  in  Clare.  In  the  case  of  Doe  d 
a  Tei7  strong  one;  but  the  decision  ap-  Ozenden  v.  Chichester,  4  Dow,  P.  C.  66, 
pears  to  ue  to  range  itself  under  the  head,  it  was  held  bj  the  House  of  Lords,  in 
lliat '  tklsa  demonstnlio  non  nocet,'  wbere  afBrmance  of  the  judgment  below,  that  in 
enough  appears  upon  the  will  itself  to  thecaseof  a  devise  of 'my  estate  of  Ash- 
show  the  iDleation,  after  the  fiiise  deacri])-  ton,'  no  parol  aTideace  was  admissible  to 
tioD,  is  r^ectcd.  The  case  of  Gloodtitle  v.  show,  tliat  the  testator  intended  to  pals 
Southern,  1  M.  &  8.  299,  &Us  more  close-  not  only  his  lands  in  Ashton,  bnt  in  the 
1;  within  the  principle  last  referred  to.  aiyoimng  parishes,  which  he  had  been 
A  devise  'of  all  that  mj  faim  called  accustomed  to  call  by  the  general  name 
'i'rogue's  Farm,  now  in  the  occupation  of  his  Ashton  estate.  The  chief  justice 
of  A.  C  Upon  looking  out  for  (he  ferm  of  the  Common  Pleas,  in  giving  the  judg- 
ievised,  it  is  tbund  that  part  of  (he  lands  ment  of  all  the  jndees,  says,  '  If  a  testator 
which  constituted  Trogue's  Parm  are  in  shonld  devise  his  uuids-  of  or  in  DoTon- 
the  occupation  of  another  person.  It  was  stiire  or  SoAersetshire,  it  would  be  im- 
held,  that  the  thing  devised  was  sufficient-  possible  to  say,  that  yon  ought  to  receive 
ty  ascertained  by  the  devise  of 'Trogue's  evidence,  that  his  intention  was  to  devise 
Farm,'  and  that  the  inaccurate  part  of  the  lands  out  of  those  counties.'  Lord  Eldon, 
devise  might  be  rejected  as  surplusage,  tlien  Lord  Chancellor,  in  page  90  of  the 
The  case  of  Day  v.  Trigg,  1  P.  w.  :KII),  Report,  had  stated  in  substance  the  same 
ranges  itself  pr^isely  in  the  same  class,  opinion.  The  case,  so  put  by  Lord  Eldon 
A  devise  of  all  'the  testator's  freehold  and  the  chief  justice,  is  the  very  case 
houses  iu  Aiderssate  Street,'  wtu.ti  in  &cc  now  under  discussion.  But  the  case  of 
he  liad  no  freehold,  but  had  leasehold  Newbnrgh  v.  Newbui^,  decided  in  the 
houses  there.  The  devise  was  held  in  House  of  Lords  on  the  16th  of  June,  1826, 
substance  and  eSect  to  be  a  devise  of  his  appears  to  bo  in  point  with  the  present. 
bouses  there ;  and  that  as  there  were  no  In  that  case  the  appellant  contended,  that 
freehold  houses  there  to  satisfy  tlie  de-  tlie  omission  of  the  word  '  Gloucester,'  in 
acription,  the  word '  freehold  '  should  rath-  the  will  of  the  late  Lord  Kewburgh,  pro- 
er  be  rejected,  than  the  will  be  totally  ceeded  npon  a  mere  mistake,  and  was 
void.  But  neither  of  these  cases  afibrds  contrary  to  the  intendon  of  the  testator, 
nny  authority  in  &vor  of  the  plaintiff;  at  tlie  time  of  making  his  will,  and  in- 
they  decide  only  that,  where  there  is  a  slated  that  she  ought  to  be  aUowed  to 
■ufdcient  description  in  the  will  to  ascer-  prove,  as  well  from  the  context  of  the  will 
tsin  tlie  thing  devised,  a  part  of  the  de-  itself,  as  from  other  extrinsic  evidence, 
sorption,  which  is  inaccurate,  may  be  that  the  testator  intended  to  devise  to  her 
r^ected,  not  that  any  thing  may  be  added  an  estate  tor  litb  as  well  in  Uie  estates  in 
lo  (he  will ;  thus  foUowmg  the  rule  l^d  GloDcester,  which  was  not  inserted  in  the 
down  by  Anderson,  C.  J,,  in  Oodb.  R.  will,  ss  in  the  county  of  Sussex,  which 
131,  —  'An  averment  to  take  away  sur-  was  mentioned  therein.  The  question, 
plusage  is  good,  but  not  to  increase  that  '  whether  parol  evidence  was  admissible 
wbich'is  defective  in  the  will  of  the  testa-  to  prove  such  mistake,  fbr  the  purpose  of 


On  the  contrary,  the  cases  against  correcting  the  will  and  entitling  the  ap- 
Uie  plaintiff's  construction  appear  to  bear  pellant  to  the  Gloucester  estate,  as  if  the 
more  closely  on  the  point.    In  the  first    word  "  Gloucester  "  had  been  inserted  L 


place,  it  is  well  established,  that  where  a  the  will,'  was  submitted  to  the  judges, 

tmmplete  blank  is  left  for  the  name  of  the  and  Lord  Chief  Justice  Abbott  dedared  it 

legatee  or   devisee,   no   parol   evidence,  to  be  the  unanimous  opinion  of  those  who 

hotTcver  strong,  will  be  alloved  to  fill  it  bad  heard  the  argument  that  it  could  not. 

up  as  intended  by  the  testator.    Hunt  v.  As  well,  therefore,  upon  the  authority  of 

lu>n,  3  Bro.  C.  C.  811,  and  in  many  other  the  cases,  and  more  partlculejiy  of  that 

caaes.    How  the  principle  must  be  pre-  .which  is  last  referred  to,  as  upon  reaaon 

cieely  the  same,  whether  it  is  the  person  and  principle,  we  tiiink  the  evidence  at- 

of  the  deviaee,  or  the  estate  or  thine  de-  feredby  the  plaintiff  would  be  inadmisd- 

Tiaed,  which  is  lelt  altogether  in  Idank.  ble  upon  the  trial  of  the  issue."     I' As  ■ 

And  it  requires  a  very  nice  discriminatioii  general  rule,  the  coorts  adhere  to  tbs 
TOL   I                                                      80 
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delivered  the  opinion  of  the  court,  must  be  taken,  and  the  identity  • 
of  the  limd  ascertained  by  a  reasonable  construction  of  the  lan- 
^^e  used.  If  there  be  a  repugnant  call,  which,  by  the  other 
calls  in  the  patent,  clearly  appears  to  have  been  made  through 
mistake,  that  does  not  make  void  the  patent.  But  if  the  land 
granted  be  so  inaccurately  deecribed  aa  to  render  its  identity 
wholly  uncertain,  it  is  admitted  that  the  grant  is  void.'  So,  if 
lands  are  described  by  the  number  or  name  of  the  lot  or  parcel, 
and  also  by  metes  and  bounds,  and  the  grantor  owns  lands  an- 
swering to  tlie  one  description  and  not  to  tlie  other,  the  description 
of  the  lands  which  he  owned  will  be  taken  to  be  the  true  one,  and 
the  other  rejected  asfaUa  demonttratio? 

mBxim,  Vcritu  nominii  tollit  errorem  do-  them,  ir  thej  are  Bofflcientl^  eglab1i«h«d, 

rauDSirationig.    ColcloQgh  b.  Smitli,  10  L.  and  no  other  departDre  ftnm  the  deed  is 

T.  N.  B.  918.     But  there  ha/e  been  very  thereby  required;   marked   linei   prevaa- 

marked  departures  fram  it,  >rbere  it  waa  ing  over  those  which  are  not  marked. 

obviciuB  that  the  dcsi^ipUon  was  more  re-  Foarlhiy.  To  courses  acd  distancei ;  giv- 

liable  than  the  nnme.]  ing  preference  to  the  one  or  the  other, 

1  Boanlmnn  u.  Keed  Hn<!  Ford's  Lea-  according  to  circumstances.    See  Cherry 

sees,  6  Peters,  828,  345,  per  McLean,  J.  v.  Slade,  3  Mnrphy,  82;   Dognn  p.  Seefc- 

■'  Loomia  v.  Jackson,  19  Johns.  449;  riRht,  4  Hen.  &  Munf.  126,  130;  Preston 
Lush  If.  Druse,  4  Wend.  313;  Jackson  d.  t>.  Bowmar,  (J  Wheat.  &B2;  Loring  t>.  Kor- 
Mnr«h,  6  Cowen,  2«1 ;  Worthlngton  v.  ton,  8  Grecnl.  61 ;  2  FlinWff  on  HeiJ  Prop- 
Uylyer,  4  Mas*.  1»S ;  Blague  u.  (ioU,  Cro.  erly,  6ST,  633 ;  Nelson  u.  HaU,  1  McLean^s 
Car.  447;  Swift  p.  Eyres,  Id.  648.  So,  R.  618;  WelU  i-.  Cromptoi),  8  Hob.  Lonia. 
where  one  devised  "all  that /mAo/i/  fJann  R.  171;  [Kellogg  v.  Smith,  7  Cnsh.  875, 
called  the  Wick  Farm,  cunlainitig  two  8T0-3S4;  Newhall  v.  Ireson,  8  lb.  696; 
hundred  acres  or  thereabouts,  occupied  Hnynes  L-.  Young,  36  Maine,  667. |  And 
by  W,  E.  as  tenant  in  me,  with  the  appur-  in  determining  the  lines  of  old  aurveya. 
lenancet,"  to  tises  applicable  <o  th>eiiold  in  Clie  absence  oi'  any  monuments  to  be 
properly  nlune;  and  at  the  date  of  the  found,  the  variation  of  the  needle  from 
will,  and  at  the  death  of  llie  testator,  W.  tlie  true  meridian,  al  the  dale  of  the  origi- 
E.  held,  under  a  lease  froni  him,  two  nal  smTey,  should  be  ascertained ;  and 
hundred  and  two  acres  of  land,  which  this  is  to  be  found  by  the  jury,  it  being  a 
were  described  in  the  lease  aa  tlie  Wick  qaestion  of  tact,  and  not  of  law.  Burgin 
Fann,  but  of  which  twelve  acres  were  not  v.  ChenaiiU,  9  B.  Monroe,  286 ;  2  Am. 
freehold,  hut  were  leasehold  only ;  it  was  I^w  Joum,  470,  v.  s.  Monuments  men- 
held  that  these  twelve  acres  did  not  pnsa  tioned  in  the  deed,  and  not  tlicn  existing, 
by  the  lease.  Uall  v.  Fisher,  1  Collyer.  but  which  are  forthwith  erected  by  the 
R.  47.  The  object  in  isses  of  (his  kiud  parties,  in  order  to  conform  to  the  deed, 
is,  to  interpret  the  instrument,  tliat  is,  to  will  be  regarded  as  the  monuments  n- 
aacertoin  tlie  intent  of  the  parties.  The  terred  to,  and  will  control  the  distances 
rule  lo  finil  the  intent  is,  to  give  most  given  in  the  deed.  Makei>eace  i".  Ban- 
entct  to  those  things  about  which  men  croft,  12  Mius.  469;  Davis  i'.  Rainstbrd, 
are  least  liable  to  mistake.  Davis  u.  17  Mass.  207;  [Ulaney  v.  Uice,  20  Pick. 
Kainsfurd,  17  Mass.  210;  Mclver  <i.  Walk-  62;  Cleaveland  v.  Flagg,  4  Cush.  76,  81  ■^ 
er,  9  Cranch,  178-  On  llus  principle,  the  Leonard  v.  Morrill,  2  N.  Ilamp.  197.  Ami 
things  usually  called  fijr  in  a  grant,  ihat  if  no  monuments  are  mentioned,  evidem-e 
is,  the  things  by  which  the  lan<l  granted  of  long-continued  occupation,  though  be- 
is  described,  have  been  thus  marshalled:  yond  the  given  distances,  is  admissible- 
Fi.it.  The  liiglieat  regard  is  hiul  lo  natu-  Owen  v.  Bnrtholoniew,  9  Kck.  620.  If 
rat  boundaries.  Secont^g.  To  lines  actual-  the  description  is  ambiguous  or  doubt- 
ly  run,  and  corners  actually  marked  at  the  ful,  parol  eridence  of  Cbe  practical  con- 
time  of  the  gmnt.  Thii-dl\/.  If  the  lines  struction  given  by  Ihe  parties,  by  acts  of 
and  courses  of  an  adjoining  tract  are  occupancy,  recognition  of  monument!  or 
called  for,  the  lines  will  be  extended  to  boundaries,  or  otlierwiae,  is  admissible  in 
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§  302.  Betuming  now  to  the  conaideration  of  the  general  rule, 
that  extrinsic  verbal  evidence  is  not  admissible  to  contradict  or 
alter  a  written  instrument,  it  is  further  to  be  observed,  that  this 
rule  does  not  exclude  such  evidence,  when  it  is  adduced  to  prove 
that  the  written  agreement  is  totaUt/  dUaharged.  If  the  agreement 
be  by  deed,  it  cannot,  in  general,  be  dissolved  by  any  executory 
agreement  of  an  inferior  nature;  but  any  obligation  by  writing 
not  under  seal,  may  be  totally  dissolved,  before  brea<.  .  by  an  oral 
agreement*  And  there  seems  little  room  to  doubt,  tbat  this  rulo 
will  apply,  even  to  those  cases  where  a  writing  is  by  the  statute 
of  frauds  made  necessary  to  the  validity  of  the  agreement.*  But 
where  tliere  is  an  entire  agreement  in  writing,  consisting  of  divers 
particulars,  partly  requisite  to  he  in  writing  by  the  statute  of 
frauds,  and  partly  not  within  the  statute,  it  is  not  competent  to 
prove  an  agreed  variation  of  the  latter  part,  by  oral  evidence, 
though  that  part  might,  of  itself,  have  been  good  without  writing.' 
[•The  question  of  the  alteration  of  contracts  in  writing  and  under 
seal,  by  subsequent  oral  ^reements,  is  extensively  discussed  in 
an  early  case*  in  Vermont;  and  the  principle  maintained,  that 

^d  of  the  mterpretution.  Stone  r.  Clark,  Greenl.  9;  Cottrill  v.  MTrlck,  S  Palrl, 
1  Met  878;  [Kellogg  v.  Smith,  7  Cash.  222;  Ratcliff  v.  Pemberton,  1  Ebd.  85; 
G7&,  383 ;  Watenunn  v.  Johnnon,  IS  Pick.  Fleming  v.  OUbert,  8  Johns,  6S1,  But  if 
261;  Froat  v.  Spnulding,  m  Pick.  44d;  the  obligation  be  by  deed,  and  there  be  a 
Clark  ti.  Munjao,  ii  Pick.  410 ;  Gratis  v.  parol  agreement  in  discharge  of  auch  abU- 
Hibbard,  i  Met.  R.  438;  Civil  Code  of  gation,  if  the  parol  agreement  be  eie- 
Lonisiana,  art.  1951 ;  WelU  u.  Compton,  cuted,  it  ia  a  good  diicharge.  Dearborn 
8  Kob.  LoniB.  R.  171.  Words  neceisary  c.  Crou,  7  Conen,  48.  See  also  Littler  v. 
to  ascertain  ttie  premiaea  must  be  re-  Holland,  8  T.  R.  890 ;  .Pejtoo'a  case,  9 
tained ;  but  wordu  not  necessary  for  that  Co.  77 ;  Saye  v.  Waghome,  1  Taunt, 
purpose  may  be  n;Jected,  if  iDConaiitent  428 ;  Le  FeTre  i>.  Le  Fevre,  4  g.  &  R.  241 ; 
With  the  olbera.  Worthington  u.  Hylyer,  Suydam  v.  Jones,  10  Wend.  180;  Bar- 
4  Mass.  205;  Jackson  t.Sprngue,  1  Paine,  naid  v.  Darling,  11  Wend.  27,  80.  In 
494;  Voie  D.  Handy,  2  Greenl.  822.  The  equity,  a  parol  rescission  of  a  written  con- 
expression  of  quantity  ia'descriptiTe,  and  tract,  alter  breach,  may  be  set  up  in  bar 
may  well  aid  in  linding  the  intent,  where  of  a  bill  lor  specific  performance.  Walk- 
the   boundaries  are  doubtful.     Mann  ».  er  v.  Wheatley,  2  Hnraphreys,  R.   119. 

Pearsoii,  2  Johns.  87,  41 ;  I'erkios  ii.  Web-  By  the  law  of  Scotland,  no  written  obli- 

Mer,  2  N.  II.  287 ;  Thomdikc  u.  Richards,,  gation  whatever  can  be  extinguished  or 

1  Shepl.  4S7 ;  Allen  v.  Allen,  8  Shepl.  287  ;  renounced,  withoat  eilher  tlie  creditor's 

Woodman  t.  Lane,  7  N.  II.  241 ;  Pemam  oath,  or  a  writing  signed  by  him.    Tail 

p.  Weed,  6  Mass.  131 ;  Riddiek  v.  Loggatt,  on  Evid.  p.  826. 

8  Murphy.  63U,  614;  stipra,  g   290.     See  '  Phil,  ft  Am.  on  Evid.  778;  2  Phil. 

also  4  Cruise's  Dig.  til.  32,  c.  21,  §  81,  Evid.  868  ;  Gobs  ii.Ld.  Nugent,  6B.  *  Ad. 

not«    (Greenleif'a   edit.),  [2  Greenleaf's  68,  65,  86,  per  Ld.  Denman,  C.  J. ;  Stow- 

edit.  (1856)  vol.  2,  pp.  628-641,  and  notes,]  ell  v.  Robinson,  8  Bing.  h.c.  928;  Cum- 

where  thisaubjcct  13 more  t^illy considered,  mings  i>.  Arnold,  8  Met.  486;  JSteams  u. 

1  Bull.  S.  P.  lo2;  Milword  v.  Ingram,  Hall,  9  Cosh.  81,  84.| 

1  Mod.  206 ;  2  Iilod.  48,  n.  c. ;  Edwards  n.  '  Harvey  v.  Grabham,  5  Ad.  &  El.  61, 

Weeks,   1  Mod.  262 ;  2  Mod.  259,  s.  c. ;  74 ;  Marshall  tj.  Lynn,  6  M.  4.  W.  109. 

IFreem.  230,  B.c,i  Lord  Milton  u.  Edge-  *  ["Lawrence  d.  Dole,  11  Vt.  R.  649. 

worth,  6  Bro.  P.  C.  818 ;  4  Cruise's  Dig.  The  same  is  held  in  Leath«  d.  Bollard,  8 

lit.  82,  c  8,  S  61 ;   Clement  v.  Durgin,  G  Gray,  646J 
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a  contract  under  seal  may  be  modified  by  a  naked  oral  -agreement, 
provided  tlie  other  party  have  bo  acted  upon  such  modificatiou 
that  he  cannot  be  placed  in  atabu  quoJ] 

§  303.  Neither  is  the  rale  infringed  by  the  admisBion  of  oral 
evidence  to  prove  a  new  and  distinct  agreement,  upon  a  new  cya- 
sideration,  vhetlier  it  be  as  a  subetitute  for  the  old,  or  in  addition 
to  and  beyond  it.  And  if  subsequent,  and  involving  the  same 
Hubject-matter,  it  is  immaterial  wbether  the  nev  agreement  be 
entirely  oral,  or  whether  it  refers  to  and  partially  or  totally  adopts 
the  provisions  of  the  former  contract  in  Vritiug,  provided  the  old 
agreement  be  rescinded  and  abandoned.'  Thus,  where  one  by  an 
instrument  under  seal  agreed  to  erect  a  building  for  a  0zed  price, 
which  was  not  an  adequate  compensation,  and,  having  performed 
part  of  the  work,  refused  to  proceed,  and  the  obligee  thereupon 
promised  that,  if  he  would  proceed,  he  should  be  paid  for  his  labor 
and  materials,  and  should  not  suffer,  and  he  did  so ;  it  was  held 
that  he  might  recover  in  assumpsit  upon  this  verbal  agreement.' 
So,  where  the  abandonment  of  the  old  -contract  was  expressly 
mutual.*  So,  where  a  ship  was  hired  by  a  chartei^parfy  under 
seal,  for  eight  months,  commencing  from  the  day  of  her  sailing 
from  Gravesend,  and  to  he  loaded  at  any  BritlBh  port  in  the 
English  Channel ;  and  it  was  afterwards  agreed  by  parol  that  she 
should  be  laden  in  the  Thames,  and  that  the  freight  should  com- 
mence from  her  entry  outwards  at  the  custom-house ;  it  was  held 
that  an  action  would  lie  upon  the  latter  agreement.* 

§  304.  It  is  also  well  settled  tliat,  in  a  case  of  a  simple  contract 
in  writing,  oral  evidence  is  admissible  to  show  that,  by  a  subse- 
quent agreement,  the  time  of  performance  wot  mlarffedf  or  tlie 
place  of  performance  changed,  the  contract  having  been  performed 
according  to  the  enlarged  time,  or  at  the  substituted  plaoe,  or  the 

1  Bom  a.  UiUer,  i  Tkunt  746 ;  Foster 
V.  Alanson,  2  T.  S.  479 ;  Sh&cic  u.  An- 
thony, 1.  M,  &  S.  678,  678;   Sturdy  r.  ._._„,  .__ 

Arnaud,  8  T.  B.  BBS ;  Brigham  u.  Sogen,  proved   by  parol.    Page  e.    Sheffield,  _ 

17  Ma*e.  578,  per  Pntnam,  J. ;  Heard  a.  CortiB,  C.  C.  877 ;  Cilley  v.  Tenney,  81 
Wadham,  1  East,  680,  per  Lairrence,  J. ;  Vt,  401.]  ["But  new  tcmu  tannotlie  in- 
1  Chitly  on  PI.  98  ;  Ricltardsoa  a.  Hooper,  corponted   into   a  written   contract   by 

18  I'iok.  446  i  Brewiter  v.  Countryman,  parol.  Adler  v.  rriedman,  18  Gal.  188.] 
12  Wend.  416 ;  Delacroix  r.  Bulkeley,  18  ■  Munroe  v.  Perkini,  S  Pick.  236 
Wend.  71;  Vicary  v.  Moore,  2  Watn.  [See  also  Hand  t.  Mather,  11  Ouh.  1.1 
456,  467,  per  Gibson,  C.  J. ;  Bn>ck  v.  ■  Lattimore  d.  Har«en,  14  Johna.  880. 
SturdiTant,  8  FaJrf.  81;  MawhaU  v.  «  While  v.  Parkin,  12  Eaet,  678; 
Baker,  1  Appleton,  B.  403;  Chltty  on  [Holmea  d.  Doaae,  9  Cmh.  186.1 
Contract!,  p.  88.   [Wheretwo  distinct  oou- 


D.gitizecbyG00glc 


CHAP.  XT.]  AOmsaiBILITT  OF  PABOL  ETIDEMCE.  858 

performance  haraig  been  prerented  by  the  act  of  the  other  party ; 
or  that  the  damaget  for  non-performance  were  waived  aQd  r^ 
mitted ;  ^  or  that  it  was  founded  upon  an  insufficient  or  an  unlaw- 
ful eomideration,  or  was  without  consideration ; '  or  that  the  agree- 
ment itself  waa  waived  and  abandoned."  So,  it  has  been  held 
competent  to  prove  an  additional  and  guppletoiy  affreemmt,  by 
parol ;  as,  for  example,  where  a  contract  for  the  hire  of  a  horBe  was 
in  writing,  and  it  was  further  agreed  by  parol  that  accidents, 
occasioned  by  his  sktfifig,  should  be  at  the  risk  of  the  hirer.*  A. 
further  consideration  may  also  be  proved  by  parol,  if  it  is  not  of 
a  different  nature  from  that  which  ie  expressed  in  the  deed.* 
And  if  the  deed  appears  to  be  a  voluntary  conveyance,  a  valuable 
consideration  may  be  proved  by  parol.^ 

§  305.  In  regard  to  receipts,  it  is  to  be  noted  that  fhey  may  be 
either  mere  acknowledgments  of  payment  or  delivery,  or  they  may 
also  contain  a  contract  to  do  something  in  relation  to  the  thing 
delivered.    Ip  the  former  case,  and  so  far  as  the  receipt  goes  only 

'  JoDM  V.  Barkley,  2  Doug.  684,  6M ;  defence,  a  iDbtequent  parol   agi«ement 

Hotbun  V.  E.  In.  Co.  1  T.  R.  638 ;  Cimi-  between  him  and  the  plaintifi',  made  on 

mbigt  o.  Amold,  S  M«t  486 ;  Clement  v.  raffldent   comideratioD,   bf    which    the 

I>arnir,   6  Gre^.   Q ;   Keating  i'.  Price,  mode  of  parment  vaa  Taried,  and  that 

1  Joiin*.  CftB.  22 ;   Fleming  v.  (jilbert,  S  the  plamtffi'  had  refbsed  to  petftmn  tb« 

Johns.  6S0,  581,  per  Thompsoil,  J.;  Er-  ultoI  agreement     Commlngi  v.  Arnold, 

wine.  Sannden,  1  Ctowen,  249;  Frost  r.  8   Met,    486.     See   further,    Wright   d. 

Everett,    5    Cowen,    4B7 ;    Dearborn   o.  Crookei,  1  Scott,  w.  a.  686.    Where  thi 

Crou,  7  Cowen,  60;   Neil  c.  Chexet,  1  action  U  for  work  and  labor  extra  and 

Bailey,  587,  688,  note  (a) ;  Coffo.  Fenn,  bevond  a  written  contract,  the  plaintiff 

I  M.  &  8.  21;  Robinson  v.  Bachelder.  4  will  be  held  to  [nvduce  the  written  cod- 
N.  Hamp.  40 ;  Medomak  Bank  n.  Cortis,  tract,  tai  the  purpoae  of  ihowing  what 
llShepl.  86;  Blood  s.  Qoodrich,  B  Wend,  was  Inclnded  in  It  Buzttm  v.  Comisb, 
«8;  Youqoa  b.  Nixon,  1  Peter*,  C.  C.  K.  12  M.  *  W.  426;  Vincent  r.  Cole.  1  M.  4 
221.  Bat  see  Marshall  v.  Ljnn,  6  M.  &  Halk.  267.  [It  maj  be  shown  bj  parol  . 
W.  109.  that,  at  the  time  a  promissory  note  waa 

*  See  n^im,  S  26,  cases  In  note ;  Mills  giren  by  A  to  B  fbr  money  lent,  an  agree- 
p.  ytyaaa,  8  Pick,  207 ;  Erwin  v.  Saun-  ment  was  made  to  pay  a  certain  snm  as 
dBTS,  1  Cowen,  249;  HIU  D.  Bnckminster,  extra  interest.  Rohan  e.  Hanson,  11 
&  Pick.  891 ;  Kawson  v.  Walker,  1  Stark,  Cash.  44,  46,  The  date  of  a  contract  in 
E.  861 ;  Foster  o.  JoUy,  1  C.  M,  A  R.  707,  writing,  when  referred  to  in  the  body  of 
708,  per  Parke,  B. ;  SCackpole  v.  Anudd,  the  contnct,  a«  fixing  the  time  of  pey- 

II  MsM.  27,  82;  FoUom  v.  Mniaey,  8  ment,  cannot  be  altered  or  varied  by  p»- 
Qreeol.  400.  rol.    Joseph  u.  Blgelow,  4  Cnsh.  82,  84. 

*  Ballard  b.  Walker,  8  Johns.  Cai.  60;  The  time  of  pertbrmance  of  a  written  coa 
Fotfa.  on  Obi.  pt.  8,  ch.  6,  art.  2,  No.  686 ;  tract  within  the  statnto  of  frauds,  may  be 
Hanball  v.  Baker,  1  Appleton,  402 ;  Eden  shown  to  have  been  enlaived  by  a  snbee- 
».  Blake,  18  M.  &  W.  614.  quent  parol  agreement.    Stearns  ».  Hall, 

*  JeA?  p.  Walton,  1  Stark.  R.  26T.  9  Gush.  81,  84.] 

In  a  aoit  for  breacb  of  a  written  agree-         •  Cliffbrd  n.  Tnrrill,  0  Jnr.  688.     [MO- 

mmt  to  mannfkctnre  and  delirer  weekly  l«r  v.  Goodwin,  8   Qny,  642;  Fierce  v. 

to  the  plaintiff  a  certain  quantity  of  cloth,  Wermonth,  46  Maine,  481 ;  Shoenberger 

at  a   certain   price   per  yard,   on  eight  v.  Zook,  84  Fenn.  24.] 
DMftths'  credit,  it  wsg  held,  that  the  de-         '  Pott  r.  Todbimtar,  2  CoUyat.  Ch 

fcndant  migfet  give  in  evideiice,  as  a  good  Gas.  7B,  84. 
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to  ackDovledga  payment  or  delirery,  it  is  merely  privut  faeif 
evidence  of  the  fact,  and  not  conclusive ;  and  Uierefore  the  fact 
which  it  recites  ma;  he  contradicted  hj  oral  testimony.  But  in 
80  far  as  it  is  evidence  of  a  contract  between  the  parties,  it  stands 
on  the  footing  of  all  other  contracts  in  writing,  and  caimot  be 
contradicted  or  varied  hy  parol.^  Thus,  for  example,  a  bill  of 
lading,  which  partakes  of  both  these  characters,  may  be  contra- 
dicted and  explained  in  its  recital,  that  the  goods  were  in  good 
order  and  well  conditioned,  by  showing  that  their  internal  order 
and  condition  was  bad ;  and,  in  like  manner,  in  any  oUier  fact 
which  it  erroneously  recites ;  but  in  other  respectfl  it  is  to  be 
treated  like  other  written  contracts.' 

We  here  conclude  the  Second  Part  of  this  Treatise. 

1  Stntton  tt.  Rutdl,  T.  B.  866 ;  Abwr  third  penon,  and  took  bsck  the  fUloKing 

t>.   George,  1   Campb.  892;  tupm,  g  28,  wiitiEg;   "ReceWed   of  A  a  Dote  (d^ 

Dole :  Smchpde  b.  Aroi^d,  11  Mom.  27,  Kribing  It],  for  vrhich  I  am  to  collect  and 

82;  Tncker  i>.  Maxwell,  Id.  148;  Johnion  account  to  the  said  A  the  sum  of  tHO, 

V.  Johiuon,  Id.  859, 863,  per  Parker,  C.J. ;  irhen  the  aboTc  note  is-collected,  or  re- 

Wilkinson  D.  Scott,  IT  Maw.  257;  Rex  v.  turn  said  noleback  towiid  Aif  Ichoore;" 

Scammonden,   8  T.   R.  474;   Rolliiu  d.  It  vaa  decided  tliat  parol  evidence,  which 

D;er,  4  SliepL  475 ;  Brooka  v.  Whito,  2  waa  odered  to  sbow  that  the  oote  was  held 

Met-  28S;  Silia  v.  ColTer,  i  Law  Bep.  oo  other  and  dtfTerent  terms,  was  rightlf 

72,  a.  s.    "  The  true  riew  of  the  tobjecC  excluded.    Langdon  u.  Langdoo,  4  Graf, 

aeema  to  be,  that  euch  circiuiucanceg,  a«  186,  18S;  Furbneh  ».  Goodwio,  5  Foslar, 

would  lead  a  Court  of  Equity  to  set  aside  435 ;  Wood  n.  Wliiting,  21  Barb.  190,  I9T. 

a  coDtract,  such  as  thiud,  mistake,  or  Bur-  See  also  Alexander  i;.  Moore,  19  Mis.  148; 

prise,  may  be  shown  at  Uw  lo  destroy  the  3utton  v.   Keltell,   Sprague's  Dedsiona, 

effect  of  a  receipt."     Per  Williams,  J.,  809.1 

in  Fuller  o.   Crittenden,  9    Conn.   406;         [^  SOCiii.  "The  rale,  that   parol  erl- 

tapra,  §  286,     [A  discharge  on  an  eiecu-  dence  is  not  admissible  to  Tary  or  control 

tion  is  only  a  receipt  and  may  he  ex-  a  written  contract,  is  not  applicable  to 

plained  by  parol  eridence.     Edgerly  c  mere  bilii  of  paralt  made  in  the  osoal 

Emerson,  8  Foster,  656;   npra,  g  212.  fhrm,  in  which  nothing  appears  bat  tl>e 

£ee  also  Brown  f.  Caml^idge,  8  Allen,  names  of  tlie  vendor  and  vendee,  tJie  arti- 

474.)  cles  purchased,  with  the  prices  affixed, 

"  Barrett  h.  Rogers,  7  Mass.  297 ;  Ben-  and  a  receipt  of  payment  by  the  vendor. 

J'amin  a,  Sinclair,  1  Bailey,  174.    In  the  These  form  an  exception  to  the  genera] 

itter  case  it  was  held,  that  the  recital  in  rule  of  evidence,  being  informal  doc» 

the  bill  of  lading,  as  to  the  good  order  uid  meats,  ioteoded  onlj  to  spedfy  price*. 

coodiiica  of  the  goods,  was  applicable  only  rtuantities,  and  a  receipt  of  payment,  and 

to  their  external  and  apparent  order  and  not  used  or  designed  to  embody  and  aet 

condition  ;  hot  that  it  did  not  extend  to  out  the  terms  and  conditions  of  a  contract 

the  quality  of  the  material  in  which  the/  of  bargain  and  sale.    They  are  in  the  na- 

were  enveloped,  nor  to  secret  detects  in  ture  c^  receipts,  and  are  dwayg  open  to 

the  goods  themselves ;  and  that,  as  to  de-  evidence,   which  proves  the  real  tenna 

fects  of  the  two  latter  descriptions,  parol  upon  which  Che  agreement  of  sale  was 

evidence  was  admissible.     See  also  Smiih  made  between  the  parties.     1  Cowen  ft 

V.  Brown,  8  Hawks,  580 ;  May  v.  Bab-  Hill's  note  to  Phil,  on  Evid.  885,  n.  229 ; 

cock,  4  Ohio  R.  8S4,  846 ;  [Clark  v.  Bam-  2  lb.  008,  n.  296 ;  Hams  e.  Johniton,  8 

well,   12  How.   U.   S.   272;'  O'Brien   i>.  Cranch.SU;  Wallace  i>.  Bogers,  2  N.  U. 

Gilchrist,  84  Maine,  554  ;  Ellis  c.  WiUaid,  606 ;  Bradford  v.  Hanley,  13  Mass.  189  j 

6  Setden,  529;  Fitzhngh  v.  Wiman,  lb.  Fletcher  ir.  Willard,  14  Pick.  464."    By 

659,  666 ;  McTyer  v.  Steele,  26  Ala.  487.  Bigelow,  J.,  in  Hazard  v.  Loring,  10  Cusi. 

Where  the  payee  of  a  promissory  note,  367,  268.    The  words,  on  a  bill  of  paroeU, 

not uegodaUa, for 9 ISO, delivered  it  to  a  "coniigcted  6  Dio."aiid  "Terms  Caah,'* 
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mar  be  expUned  br  parol    Qeatat  v.  Coart  of  Appeal*,  886.     So  alio  that  an 

Joj,  19  S.  H.  644.    See  Linaley  v.  LoTe-  otiUoq  wai  Intended  to  ba  left  with  one  of 

Ir,  26  Vt.  128.]  the  psriies  when  the  writing  li  gileot 

[  •  It  TOMj  be  abown  that  a  bond,  tixa-  Chal&nt  r.  Williataa,  Sfi  Penn.  St.  212. 

lute  In  ita  termt,  wa«  intended  aa  odlat-  But  thia  latter  leemi  qneetionahls  upon 

eial  aecnri^  tbr  the  debt  of  third  partiea.  itrlct  principle.l 
Cbaatw  V.  Bank  of  Kingrton,  10  N.  T 
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PART  III. 

OP  THE  DTSTRUMBBTS  OP  BVIDEHCB. 


CHAPTER    I. 

OP  VITNESSES,  AND   TEE   UEANS  OF  PBOCDBINC)  TQEIB  ATTENDAHCB, 

I*  S  SOB.  Tbe  initromenti  of  eridence  next  conildered. 
907.  These  are  written  and  unwritten. 

808.  Clauiflcstioii  of  tbe  eubjecL 

809.  Attendance  of  witneiftei  cdhipelled  hj  mbptBiia. 

810.  The  witnew  feei  muat  be  paid  in  advance. 

811.  The  state  is  excuaed  from  paying  witneise*  in  Mdvance. 

812.  Witnew  imprisoned  nuty  be  bronglit  np  on  AoinucDrpM. 
818.  Stale  witncMea  nay  be  recognized  foe  their  appearance. 
814.*ODe  dajr'i  notice  required  in  all  casei. 

815.  Tbe  setrice  mmt  be  penonal,  and  within  Jurisdiction  of  conrL 

816.  WitneM  exenqit  from  arrest,  going  to,  attending,  and  Tstuming  frcm  court 

817.  PritUege  extends  to  all  tribunals  in  nature  of  courta. 

818.  Court  will,  in  such  cases,  discharge  arrest,  on  motion. 

819.  WItnen  revising  to  attend,  oi  to  gire  erideuce,  may  be  punished  fi>r  cod- 

820.  Depositions  maj  be  taiken  where  witness  cannot  attend  court. 

821.  FroTisioni  in  the  diflerent  states  for  taking  deposilionB. 

822.  The  mode  of  taking  depositions  in  United  Stales  Conrti. 

823.  Segularity  and  cause  of  taking  must  appear. 

824.  Unit«d  States  Conria  take  depositions  by  dedimuM  pabttaUM. 

825.  Testimony  may  be  perpetuated  in  equity.] 

§  306.  Hatinq  thtis  considered  tbe  general  nature  and  princi- 
ples of  evidence,  and  the  rules  ■which  goTern  in  the  production  of 
evidence,  we  come  now,  in  the  third  place,  to  speak  of  the  instru- 
nionts  of  evidence,  or  the  means  by  which  the  truth  in  fact  ia 
established.^    In  treating  this  subject,  we  shall  consider  bow  such 

1  Parties  are,  ordinarily,  permitted  to  the  discretion  of  the  jndge,  be  admitted, 

exercise  their  own  judgment,  as  to  the  if  it  is  expected  to  became  relerant  by  itg 

•M^lor  of  introducing  tiieir  prooft.    Lynch  connection  with  other  testimony  to   be 

V.   BentiDn,  8  Bob.  Loois.  R.  106.    And  afterwards  offered.    The  Slate  o.  M'Alll*- 

teatJmoEif ,  ^qiarently  irrelevant,  may,  in  ler,  11  Shepl.  1S9 
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mstruinenla  are  obtained  and  used,  and  their  admisaibility  aud 
efTect. 

§  SOT.  The  inBtmmeiita  of  eridenca  are  divided  into  two  general 
claaseB,  namely,  unwritten  and  vtritten.  The  former  is  more  nato- 
rail;  to  be  first  considered,  because  oral  testamonf  is  often  the 
first  step  in  proceeding  bj  documwitary  evidence,  it  being  fire- 
quentlj  necessary  first  to  establish,  in  that  mode,  the  genuineneaa 
of  the  documents  to  be  adduced. 

§  308.  By  twttmtten,  or  oral  evtdenee,  is  meant  the  testimony 
given  by  witnesses,  vivd  voce,  either  in  open  court,  or  before 
a  magistrate,  acting  under  its  commission,  or  the  authority  of  law. 
Uoder  tliis  head  it  is  proposed  briefly  to  consider, —  (1.)  The 
method,  in  general,  of  procuring  the  attendance  and  testimony 
of  witnesses;  —  (2.)  The  competency  of  witnesses;  —  (3.)  The 
course  and  practice  in  the  examination  of  witnesses ;  and  herein, 
of  the  impeachment  and  the  corroboration  of  their  testimouy. 

§  309.  And  jirtt,  in  regard  to  tlie  method  of  procuring  the  at- 
tendance of  wHneases,  it  is  to  be  observed  that  evety  court,  havii^ 
power  definitely  to  hear  and  determine  any  suit,  has,  by  the  com- 
mon law,  inherent  power  to  call  for  all  adequate  proofs  of  the 
facts  in  controversy,  and,  to  that  end,  to  summon  and  «ompel 
the  attendance  of  witnesses  before  it.^  The  ordinary  smnmons  is 
a  writ  of  avipeena,  which  is  a  judicial  writ,  directed  to  the  witness, 
commanding  him  to  appear  at  the  court,  to  testify  what  he  kno^ra 
in  the  cause  therein  described,  pending  in  such  court,  under  a 
certain  penalty  mentioned  in  the  writ.  If  the  witness  is  expected 
to  produce  any  books  or  papers  in  his  possession,  a  clause  to  that 
efiect  is  inserted  in  the  writ,  which  is  then  termed  a  tvhpcerut  dvcet 
tecum?  The  writ  of  mipoetia  sufiiceB  for  only  one  sitting,  or  term 
of  ttie  court.     If  the  cause  is  made  a  remanet,  or  is  postponed  by 

'  [The   Hoow  of  ReprwentativM  of  describing  «ith  precisioa  tbe  papen  and 

MMMcbueette  bu  power  to  compel  vrit-  documents    to  be  produced],   "togEth^ 

neMes  to  attend  and  testify  before  the  with  k11  copies,  dr^li,  and  vouchers,  re- 

EouM  OF  ooe  of  its  committee! ;  and  the  Uting;  to  the  aaid  docoments,  and  all  other 

reflual  of  a  witnesa  to  appear  ii  a  con-  documents,  letters,   and    paper  writingi 

tempt  for  which  the  Hodbc  may  cause  whstioeTer,  that  con  or  may  afford  anj 

him  to  be  arrested,  and  brongbt  before  infbnnation  or  evidence  in  said  cause; 

the  House ;  and  for  a  refusal  to  testify  be  then  and  there  to  Ceatifr  and  show  all  and 

may  be  imprisoned,    Bumham  v,  Morris-  singular  those  things,  which  you  {oreitber 

My,  14  Gray,  226.]  of  you]  know,  or  the  said  documenU,  IM- 

'  This  additioual  clause  is  to  the  fal-  lers,  or  insCmmenls  in  writing  do  import 

lowing  eBbct :   "  And,  also,  that  yoa  do  of  and  concerning  the  said  cause  now  d*- 

diligently  and  eareftilly  search  for,  exam-  pending.    And  this  you  (or  any  of  yoa) 

ine,  and  Inquire  after,  and  bring  with  you  shall  in  no  wim  omit,"  oc    S  Chitty'i 

and  produce,  at  the  time  and  mace  afore-  Gen.  pTactJce.  8S0,  n.;  Anu^  v.  Long,  9 

said,  a  bill  of  exchange,  dated,^'  &c.  (here  East,  473. 
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adjoomment  to  another  term  or  Besaiou,  the  wibieBs  must  be  sum- 
mooed  anev.  The  mamier  of  serving  &e  mbpeena  being  iu  general 
r^pilated  by  statutes,  or  rules  of  court,  which  hi  the  difiei-eat 
states  of  the  Union  are  not  perfectlj  similar,  any  further  pursuit 
of  this  part  of  the  subject  would  not  comport  with  the  design 
of  this  work.'  And  the  same  observation  may  be  applied,  once 
for  all,  to  all  points  of  practice  in  matters  of  evidence,  which  are 
regulated  by  local  law. 

§  310.  In  order  to  secure  the  attendance  of  a  witness  in  civil 
cases,  it  is  requisite  by  stat.  5  Ehz.  c.  9,  tliat  he  "  have  tendered 
to  him,  according  to  his  countenance  or  calling,  his  reasonable 
chains."  Under  this  statafe  it  is  held  necessary,  in  England, 
that  his  reasonable  expenses,  for  going  to  and  returning  from  the 
trial,  and  for  his  reasonable  stay  at  the  place,  be  tendered  to  him 
at  the  time  of  serving  the  auhpoena  ;  and,  if  he  appears,  he  is  not 
bound  to  give  evidence  until  such  charges  are  actually  pud  or 
tendered,'  unless  he  resides,  and  is  summoned  to  t«stify,  within 
the  weekly  bills  of  mortality ;  in  which  case  it  is  usual  to  leave 
a  shilling  with  him,  upon  the  delivery  of  the  subpoena  ticket. 
These  expenses  of  a  witness  are  allowed  pursuant  to  a  scale, 
graduated  according  to  his  situation  in  life.'  But  in  this  country 
these  reasonable  expenses  are  settled  by  statutes,  at  a  fixed  sum 
for  each  day's  actual  attendance,  and  for  each  mile's  travel,  from 
the  residence  of  the  witness  *  to  the  place  of  trial  and  back,  without 


Tidd'iPnc.  (Sthedit.l  805-809;  1  Stark.  &07,  1  B.  Jk  Ad.  960.    There  is  ftlio  B  dU. 

End.  77  et  ttq.;  S  Chitty'i   Qeu.  Frac.  tiuction  tietweeii  a  nitDMB  to  &cla,  uid  « 

828-834;   2  PbU.   E»id.   870-892.      Th«  witueu  selected  b?  a  party  to  give  bii 

Americui  prscticx,  in  its   princip^  fe&-  opinion  on  a  subject  vitb  which  he  it  pe- 

tQreB,  may.  be   collected  from   the  cases  coliui;  coDverstuit  from  his  employment 

dted  in  the  United  States  Digest,  vol.  8,  ia  life.    The  fonner  is  bounil,  as  a  matter 

tiL  WiTBBas,  II.;  Id.  Suppt.  vol.  2,  tit  ofpubtic  duty,  (o  testify  to  &cts  within 

WiisBSi,  I.;  1  Paine  &  Duert  Practice,  hii  knowledge.    The  latter  ii  mider  no 

Put  2,  lAx.  1,  i  i;   Conklin's  Practice,  such  oUigation;  and  the  party  who  selects 

Part  2,  ch.  2,  S  7,  pp.  268-293 ;  Howe's  him  must  pay  him  for  his  lime,  before  he 

Practice,  228-280.  will  be  oompelled  to  testtfy.     Webb  v. 

*  Newton  n.  Harland,  9  Dowl.  16.  Page,  1  Car.  &  Kir.  23. 

*  2  Phil.  Evid.  pp.  376,  ST6 ;  2  Tidd's  *  It  has  been  held,  that,  fbr  witnesses 
ft-.  (0th  edit)  p.  808.  An  additional  com-  brought  from  another  state,  no  fees  can 
peosalioTi,  fbr  loss  of  time,  was  formerly  be  taxed  (br  traTel,  beyond  the  line  of  the 
allowed  to  medical  men  and  attorneys  \  state  in  which  the  cause  is  tried.  How- 
bat  that  rule  is  now  exploded.  But  area-  land  t>.  Lenox,  4  Johns.  811 ;  Newman  n. 
Bonable  compensation  paid  to  a  foreign  The  Atlas  Ins.  Co.  Philhp'a  Dig.  113; 
wiineas,  who  reftised  to  come  wilhonl  It,  Mei-rin  d.  Whiting,  IS  Pick.  190;  White 
•od  whose  attendance  was  essenUal  in  the  v.  Jndd,  1  Met.  293.  Bnt  the  reasons  for 
canae,  will  in  general  be  allowed  and  taxed  these  dedsions  are  not  stated,  nor  ara 
against  the  loung  party.  See  Lonergan  they  very  easily  perceived.  In  En^and, 
■.  The  Royal   Exchange    Assiiranue,   7  the  eatly  practice  was  to  allow  all  toe  av 

TA(~  I.  Bl 
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regard  to  the  employmout  of  the  wicuess,  or  hia  rank  in  life.  Tlie 
^umB  paid  are  not  alike  in  all  the  states,  but  the  principle  is 
believed  to  be  everywliere  the  same.  In  some  states,  it  is  sufficient 
to  tender  to  the  witness  his  fees  for  travel,  &om  his  home  to  the 
place  of  triaj,  and  one  day's  attendance,  in  order  to  compel  him 
tc  appear  upon  the  summons ;  but  in  others,  the  tender  must 
include  his  fees  for  ti-avel  in  returning.'  Neither  is  die  practice 
uniform  in  this  couutry,  as  to  tlic  question  whether  the  wituess. 
having  appeai-ed,  is  boimd  to  attend  from  day  to  day,  until  the 
trial  is  closed,  without  the  payment  of  his  daily  fees;  but  the 
better  opinion  seems  to  be,  Uiat,  vithout  payment  of  his  fees,  he 
is  not  bound  to  submit  to  an  examination.' 

§  311.  In  criminal  cases,  no  tender  of  fees  is  in  general  neces- 
sary, on  the  part  of  the  govemroeut,  in  order  to  compel  its  wit 
nesses  to  attend ;  it  being  the  duty  of  every  citizen  to  obey  a  call 
of  that  description,  and  it  being  also  a  case,  in  which  he  is  himself, 
in  some  sense,  a  party.^  But  his  fees  will  in  general  be  finally 
paid  from  the  public  treasury.  In  all  such  cases,  the  accused  is 
entitled  to  have  compulsory  process  for  obt^ing  witnesses  in  his 
favor.*  The  payment  or  tender  of  fees,  however,  is  not  necessary 
in  any  case,  in  order  to  secure  the  attendance  of  the  wituess,  if 
he  has  waived  it ;  the  provision  being  solely  for  his  benefit.^    But 

penses  of  bringing  over  foreign  witneMes,  BIibb  v.  Brainard,  42  V.  H.  266,  it  ii  uid 

incurred  iu  guod  faith ;  but  a  large  eum  the  vitneea,  at  the  end  of  each  day,  hu 

being  ttaimeil  in  one  caee,  an  order  was  the  right  to  return  home,  if  his  leei  for 

made  in  the  Commoa  PleB«,  tint  no  costs  the  next  day  are  not  paid  upon  appiica- 

ehoidil  lie  allowed,  except  while  the  w'Ur  tioa  to  the  patly  Bnmmoning  Mm  or  lo 

iieas   wna   within   the   reiicli   of  process,  his  attomej.] 

Hogedom  o.  Allnut,  8  Taunt.  8T9.  Thii  '  In  Nao  York,  witneMee  nre  bound  Mr 
on\eT  was  soon  aiterirarda  rescinded,  and  attend  for  tlie  etate,  in  all  criminal  prooe- 
Iheold  prac^ce  reslored.  Cotton  d.  Witt,  cutions,  and  for  the  def^dant,  in  any  in- 
4  Taunl.  65.  Since  which  the  uniform  dicimeni,  without  any  tender  or  payment 
course,  both  in  that  court  and  in  B.  R.,  of  fees.  2  Rev.  Slat.  p.  729,  §  65 ;  Cham- 
has  been  to  allow  all  the  actual  eipcnsea  berlain's  case,  i  Cowen,  49.  In  PttingJ- 
of  procuring  the  attendance  of  die  witneaa,  uaaia,  the  person  accused  may  have  process 
anil  of  his  return.  Tremain  v.  Uarrett,  S  fbrhiswitnesseabeforeindictinent.  Uailed 
Taunt  88;  2  Tidd's  Fr.  JjI4;  2  PhiL  States  v.  Moore,  Wallace'!  R.  2a.  In 
Bv'ul.  376  (9th  edit).  And  see  Uutchina  JUatsachuseiia,  in  capital  cases,  the  prisoner 
V.  The  Stale,  8  Mis.  ^S.  [See  also  Qun-  may  have  process  tc  bring  in  his  witnesfps 
nieon  >'.  Gunnison,  4t  N.  H.  121.J  at    the   expense  of  llie   commonwealth 

I  The  latter  is  the  rule  in  the  courts  Williams's  case,  IS  Musb.  601.     In  Emj 

of  ihe  Uniieil  Stale*.    See  Confclin's  Prac-  land,  the  court  has  power  to  order  Die 

tii-u,  pp.  265,  266;  LL.  U.  S.  ITD9,  ch.  125  payment  uf   fees    to   witneeees    for   the 

I  laj.  S  6.  vol.  1,  p.  671  (Story's  edit.),  II  crown,  in  aU  cases   of  felony ;   and,   in 

U.  S.  Slat,  at   Large  (L.  &  B.'s  edit.),  some  cases,  to  allow  ftirllier  compensa- 

p.  626.)  •  tion.    Suit.  18  Geo.  Ill,,  ch.  19;  Hiil.  S 

•'  1  Pdne  4  Oner's  Practice,  497 ;  Hal-  Am.  on   Evid.  788,  789;  2  Fliil.  Evid. 

14  Eaat,  16,16,  note  (a) ;  ~  ~    '  "     -    -  -. 

Wheaton,    10   Verm.  493. 
case  in  New  Hampihire. 
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it  is  neceBsary  in  all  civil  caBes,  that  the  witness  be  summoned, 
in  order  to  compel  him  to  testifj ;  for,  otherwise,  he  is  not  obhged 
to  answer  the  call,  though  he  be  present  in  court ;  but  in  criminal 
cases,  a  person  present  in  court,  though  he  hare  not  been  sum- 
moned, is  bound  to  answer.'  And  where,  in  criminal  cases,  the 
witnesses  fur  the  prosecution  are  bound  to  attend  upon  the  sum- 
mons, without  the  payment  or  tender  of  fees,  if,  from  poverty,  the 
witness  cannot  obey  the  summons,  he  will  not,  as  it  seems,  be 
guilty  of  a  contempt.' 

§  312.  If  a  witness  is  in  custody,  or  is  in  the  military  or  naval 
service,  and  therefore  is  not  at  liberty  to  attend  without  leave  of 
his  superior  officer,  which  he  cannot  obtain,  he  may  be  brought 
into  court  to  testi^  by  a  writ  of  haieat  corpus  ad  tettificandwa. 
This  writ  is  grantable  at  discretion,  on  motion  in  open  court,  or 
by  any  judge,  at  cliambers,  who  has  general  authority  to  issue 
a  writ  of  habea»  corpui.  The  application,  in  civil  cases,  is  made 
upon  affidavit,  stating  the  nature  of  the  suit,  and  the  materiality 
of  the  testimony,  as  the  party  is  advised  by  his  counsel  and  verily 
believes,  together  with  the  fact  and  general  circumstances  of  re- 
strwnt,  which  call  for  the  issuing  of  the  writ ;  and  if  he  Is  not 
actually  a  prisoner,  it  should  state  his  willingness  to  attend.*  In 
criminal  cases,  no  affidavit  is  deemed  necessary  on  the  part  of  the 
prosecuting  attorney.  The  writ  is  left  with  the  sherifT,  if  the  wit- 
ness is  in  custody ;  but  if  he  is  in  the  military  or  naval  service, 
it  is  left  with  the  officer  in  immediate  command ;  to  be  served, 
obeyed,  and  returned,  like  any  other  writ  of  haheat  corpus.*  If 
the  witness  is  a  prisoner  of  war,  he  cannot  be  brought  up  but  by 
an  order  from  the  Secretary  of  State ;  but  a  rule  may  be  granted 
on  the  adverse  party,  to  show  cause  why  he  should  not  consent 
either  to  admit  the  fact,  or  that  the  prisoner  should  be  examined 
upon  intern^tories.^ 

§  313.  There  is  another  method  by  which  the  attendance  of 
witnesses  for  the  government,  in  criminal  cases,  is  enforced, 
namely,  by  reaoffnizance.  This  is  the  usual  course  upon  all  exami- 
nations, where  the  party  accused  is  committed,  or  is  bound  over 
for  trial.    And  any  witness,  whom  the  magistrate  may  order  to 

1  Bex  K.  Sadler,  1  C.  &  P.  218 ;  BIk^-        *  2  Phil.  Erid.  S74,  876 ;  ConUJu'a  Fr. 

barm  i>.  HBrgreave,  2  Lewin,  Cr.  Cm.  264;  1  P«iue  &  Doer's  Ft.  6W,  G04;  3 

2(0;  [RolniwonB.  TniU,  i  Cuih.  249.1  Tidd'i  Pr-  809. 

■  2  PhU.  Erid.  876,  888.  •  1*11117  o.  Ifewnluin,  2  Dong.  410. 

*  Bex  tr.  Boddim,  Covp.  OTL 
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recognize  for  his  own  appearanoe  at  the  trial,  if  he  refiueB  so  to 
do,  may  be  committed.  Sureties  are  aot  oBually  demanded,  though 
they  may  be  required,  at  the  magistrate's  discretion ;  but  if  they 
cauuot  be  obtained  by  the  witness,  when  required,  his  own  recog 
nizance  must  be  taken.^ 

§  S14.  The  service  of  a  subpcena  upon  a  witness  ou^ht  always 
to  be  made  in  a  reatonable  imne  before  trial,  to  enable  him  to  put 
his  affairs  in  such  order,  that  his  attendance  upon  the  court  may 
be  as  little  detrimental  as  possible  to  his  interest.^  On  tMs  prin- 
ciple, a  summons  in  the  morning  to  attend  in  the  afternoon  of 
the  same  day  has  been  held  insufficient,  though  the  witness  lived 
in  the  same  town,  and  very  near  to  the  place  of  trial.  In  the 
United  States,  the  reasonableness  of  die  time  is  generally  fixed  by 
statute,  requiring  an  allowance  of  cme  day  for  every  certain  num- 
ber of  miles  distance  from  the  witness's  residence  to  the  place 
of  trial ;  and  this  is  usually  twenty  miles.  But  at  least  one  day's 
notice  is  deemed  necessary,  however  inconsiderable  the  distance 
may  be.^ 

§  315.  As  to  the  manner  of  terviee,  in  order  to  compel  the  attend- 
ance of  the  witness,  it  should  be  pervmaZ,  since,  otherwise,  he 
cannot  be  chargeable  with  a  contempt  in  not  appearing  upon  the 
summons.*  The  avbpcBna  is  plainly  of  no  force  beyond  the  juris- 
dictional limits  of  the  court  in  which  the  action  is  pending,  and 
from  which  it  issued ;  but  the  courts  of  the  United  States,  sitting 
in  any  district,  are  empowered  by  statute,"  to  send  wbpcenai  for 
witnesses,  into  any  other  district,  provided  that,  in  civil  causeB* 


> .  2  Hde,  P.  C.  282 ;  Beouatt  v.  Wat-  u  In  Engluid,  a.  iubpoeiM  ticket,  whlcb  ia 

■on,  G  U.  &  8.  1;  1  8Uik.  End.  82;  Ro*-  k  copy  oT  the  writ^  or  more  properlj  » 

coe'i  Crlm.  Erid.  p.  87  ;  Etbds  v.  Beei,  itatement  of  iti  aabitBnce,  dul;  certided, 

12  Ad.  &  Bl.  66.     [In  the  Dnitsd  Slktei  is  deliveiw)  to  the  witnki,  at  the  Bams 

court*,   and,    generally    in    the    aeTCral  time  that  the  writ  ii  ihown  to  bim.     1 

■Ute«,  authorlt;  U  given  bj  sCaCnte,   to  Fains  &  Duer'i  Pr.  496;   1  Tidd't  Pr. 

commit  a  wimesi  who  r«ftues  or  fitils  to  80Q;   1   Stark.  Et.  T7;  Phil.  A  Am.  on 

gira  the  recognizance    required  bj  tfae  End.  781,  782;  2  Phil.  Erid.  873.    Bot 

court  or  magiBtrate;  and  tlie  practice  ii  in  the  geaeial  practice  it  beliered  to   be, 

accordance  with  Che  authori?,  and  an  at-  dther  to  show  the  snl^MBna  to  the  wit- 

loWMice  is  made  to  the  witnesaea  for  the  mea,   or  to  serre  him  with  an  attested 

time  that  they  are  «o  detained.    Laws  U.  copj.    Tlie  writ,  being  directed  to   th« 

8.  1M6,  ch.  98,  S  7  (9  Stat  at  Large,  L.  witnesa  himtelf,  maj'  be  ahown  or  deUv- 

&  B.'a  edit),  78.]  ered  to  him  by  a  priiote  person,  and  thn 

9  Hammond  u.  Stewart,  1  Stta.  610.  service  proved  by  affidavit;  or  it  may  b« 

>  Sinu  D.  Kitchen,  6  Eep.  46 ;  2  Tidd'i  served  by  the  aheriff*!  offlcei,  aod  proved 

Pr.  806 ;  8  Chitt^'a  Gen.  Pr.  801 ;  1  Paine  by  his  official  return, 
ft  Dnec'g  Pr.  497;   [Scammon  o.  Scam-         '  SlaL  1798,  ch.  66,  [22]  €8;  1IX.D 

non,  SB  N.  H,  62,]  8.  p.  812  (Story's  edit),  r  * 

*  In  some  of  the  United  States,  as  well  I«rge  (L.  &  B.'s  edit),  t 


3.  66,  [22]S8i  11 
edit),  (f  U.S.  8ti 
Bdit),  886.] 
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flie  witness  do  not  live  at  a  greater  distance  than  one  hundred 
miles  from  the  place  of  trial.^ 

§  S16.  Witneases  as  veil  aa  parties  are  protected  from  arreti 
vhile  going  to  the  place  of  trial,  vhile  attending  there,  for  the 
purpose  of  testifying  in  the  cause,  and  trhUe  returning  home, 
amdOf  morando,  et  redeimda.*  A.  tiibpoena  is  not  necessarj  to  pro- 
tection, if  the  iritness  have  consented  to  go  without  one ;  nor  is 
a  writ  of  protection  essential  for  this  purpose ;  its  principal  use 
being  to  prevent  the  trouble  of  an  arrest,  and  an  application  for 
diachai^,  bj  showing  it  to  the  arresting  officer ;  and  sometimes, 
eepecially  where  a  writ'  of  protection  is  shown,  to  subject  the 
officer  to  punishment,  for  contempt.'  Preventing,  or  using  means 
to  prevent  a  witoeas  from  attending  court,  who  has  been  dul^ 
summoned,  is  also  punishable  as  a  contempt  of  court>  On  the 
same  principle,  it  is  deemed  as  a  contempt  to  serve  process  npon 
a  witness,  even  bj  summons,  if  it  be  done  in  the  immediate  or 
couBtructiTe  {ffesence  of  the  court  upon  which  he  is  attending;* 
though  any  service  elsewhere  without  personal  restraint,  it  seems, 
is  good.  But  this  freedom  from  arrest  is  a  personal  privilege, 
which  the  party  may  waive ;  and  if  he  willingly  submits  himself 
to  the  custody  of  the  officer,  he  cannot  ailerwards  object  to  the 
imprisonment,  as  unlawful."  The  piivil^^  of  exemption  from 
arrest  does  not  extend  through  the  whole  sitting  or  term  of  the 
court,  at  which  the  witness  is  summoned  to  attend ;  but  it  con- 
tinues during  the  space  of  time,  necessarily  and  reasonably  em- 
ployed in  going  to  the  place  of  trial,  staying  there  until  the  trial 
ie  ended,  and  returning  home  again.     In  making  this  allowance 

1  In  mott  of  the  statea,  there  are  pro-  daded),  proWded  they  came  ioni  /iJt." 
vteioiu  by  ttatnte,  fbr  taking  the  depod-  BaudaU  v.  Qaraey,  S  B.  &  Aid.  262: 
tjmu  of  witDeeaes,  who  Uve  more  than  a    Hnraf*  caaa,  4  Dal.  887. 


■pedSed  number  of  miles  from  tbe  place  a  witnett  coming  £com  abroad,  wiiboat  a 

of  trial.    Bnt  these  regutationi  are  made  anbnsna.    1  Tidd'i  Pr.  196,  196;  Norri* 

tiK  the  coQTenieoce  of  the  partiei,  and  do  v.  Beach,  2  Johna.  2M. 
not  abaolve  the  witneu  from  the  oblige-         ■  Maekina   v.   Smith,  1   H.  Bl.  SSS; 

tfon  of  personal  alteitdonce  at  the  court,  Ardiog  c.  Flower,  8  T,  R.  680 ;  Noiris  e. 

■t  whatever  diitanoe  it  be  holden,  if  he  Beach,  2  Johna.  2M;  TJailed   States  b. 

midoa  within  i(a  jnrisdiction,  and  ie  dnly  Edme,  9  8.  &  B.  147 ;  Sandfbrd  d.  Chase, 

mminoiied.    In  Gairqia,  the   deposidotw  6  Cowen,  881 ;   Bonn  <r.  Toctennan,   T 

lyt  fiwtaia  ma;  be  taken  in  all  drii  cue*.  '  johni.  6S8.     [But  sea  sc  partt  McN^  S 

B«r.  St.  1816  (bv  Hob:hkias),  p.  686.  Haia.  28S.  and  6  Man.  261,  eontra.] 

*  Tbia  rule  of  proiectlOD  was  laid  down,         *  Commonwealth   v.  fnelj,   2  Yirg. 

^m  deUberatiffli,  In  tiic  caae  of  Meekius  Caa.  1. 

•.  Smith,  1  H.  Bl.  686,  at  extendiog  to         *  Cok   v.   Hawkins,   Andtewt,    2T6i 

"■U  persons  who  had  relation  to  a  ttdt,  Bllgbt  v.  Fisher,  1  Felen,  C.  C.  R.  41 

which  called  for  their  attendance,  whether  Mites  b.  McCuilon^,  1  Biim.  77. 
ttMj'  were  compelled  to  attend  bj  proceu         *  Brown  v.  Qetchall,  11  Man.  11, 14] 

•r  not  (in  wbich  ntunber  bail  ware  In-  Q«jer  v.  Irwin,  4  DalL  107. 
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of  time,  file  courte  are  disposed  to  be  liberal ;  but  uoreasonaMs 
loitering  and  deviation  from  the  way  will  not  be  permitted.^  But 
a  witueBB  ib  not  privileged  irom  arrest  by  his  bail,  on  his  retoro 
from  giving  evidence ;  and  if  he  has  absconded  from  his  bail,  he 
may  be  retaken,  even  during  his  attendance  at  court.* 

§  817.  This  privilege  is  granted  in  all  eases  where  the  attendanct 
of  the  pfurty  or  witness  is  given  in  any  matter  pending  l^ore  o 
lawful  tribunal  having  jurisdiction  of  the  cause.  Thus  it  has  been 
extended  to  a  party  attending  on  an  arbitration,  under  a  rule  of 
court ;  ■  or  on  the  execution  of  a  writ  of  inquiry ;  *  to  a  bankrupt 
and  witueBses,  attending  before  the  commissioners,  on  notice;' 
and  to  a  witness  attending  before  a  ma^strate,  to  {^ve  his  deposi- 
tion under  an  order  of  court." 

§  318.  If  a  person  thus  clearly  entitied  to  privilege  Ib  unlow- 
fuUif  arrested,  the  court,  in  which  the  cause  is  to  be,  or  has  been, 
tried,  if  it  have  power,  will  diseharffe  him  upon  motion;  and  not 
put  him  to  the  necessity  of  suing  out  process  for  that  purpose,  or 
of  filing  common  bail.  But  otherwise,  and  where  the  question  of 
privilege  is  doubtful,  Uie  court  will  not  discharge  him  out  of  cus- 
tody upon  motion,  but  will  leave  him  to  his  remedy  by  writ ;  and 
in  either  case  the  trial  will  be  put  off  until  he  is  released.^ 

§  819.  Where  a  witness  has  been  duly  summoned,  and  his  fees 
paid  or  tendered,  or  tiie  payment  or  tender  waived,  if  he  wilfully 
neglects  to  appear,  he  is  guilty  of  a  eonteti^t  of  the  process  of 
court,  and  may  be  proceeded  agunst  by  an  attachment.^  It  has 
Bometimea  been  held  necessary  that  the  cause  should  be  called  on 
for  trial,  the  jury  Bwom,  and  the-witness  called  to  t«stiiy ;  *  but 
the  better  opinion  is,  that  the  witness  is  to  be  deemed  guilty  of 


I  Heekiiu  c.  Smilh,  1  H.  B1.  S36 ;  Ran-  on  ertate  of  iiuolTent  penon  decmaed,  !■ 

dallD.  Ouniaj,  SB.  ft  Aid.  262;  Willing;-  exempt   tnta    urest    cm    dnl   proceo. 

bam  V.  MstthewB,  2  Marsh.  67 ;  Lightfbot  Wood  e.  Neale,  6  Gmy,  688.1 
B.  Cameron,  2  W.  Bl.  1118 ;  Selbr  v.  Hilli,         '  1  Tidd'a  Pr.  197,  216 ;  2  Rune  ft  Do- 

B  Bing.  1R6;  Hunt'i  caw,  4  Dall.  387;  er**  Fr.  6,  10;  Enrat'i  caw,  4  Ball.  887; 

Sm;the  v.  Banka,  4  Dall.  829 ;  1  Tidd'i  ex  parte  Edme,  S  S.  ft  B.  147 ;  Sanford  v. 

Pr.  IBS,  196,  197 ;  Phil,  ft  Am.  on  Brid.  ChaM,  8  Cowen,  S81 ;  [SeaTer  v.  Bobin- 

782  788;  2  PhU.  Erid.  874.  wm  8  Doer,  622.] 

*  1  Tidd's  I'r.  197 ;  ss  partt  JjJM,  S         *  Where  two  anbposnas  were  »er*«d 
Stark.  B.  470.  the  unie  day,  on  a  witneaa,  requiring  hia 

*  SpeDoe  t>.  Stoart,  8  Eaat,  89 ;  Sanford  attendance  at  diSerenl  placei,  dutant  ftam 
V.  ChaM,  S  Cowen,  881.  each  other,  It  wai  held  that  he  might 


*  Walten  v.  Reee,  4  J.  B.  Hoore,  84.      make  hi»  election  which  he  wiU  obn- 

*  AidinK  B.  Flower,  8  T.  R.  5S4;  1    Icehour  v.  Martin,  Bnabee,  I'w,  N.  C 
Tidd'i  PrTlOT. 


•  £xpart<Edme,0  8.ftB.147.    ['So         •  Bland  v.  Swafibrd.  PMk^a  Cm.  «& 
a  attending  meeUng  of  ocmuniutonen 
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contempt,  whenever  it  is  distinctly  shown  that  he  is  absent  from 
court  with  intent  to  disobey  the  writ  of  tvhpoena;  and  that  tho 
calling  of  him  in  court  is  of  no  other  use  than  to  obtain  clear  evi- 
dence of  his  having  neglected  to  appear ;  but  that  is  not  necessary, 
if  it  can  be  clearly  shown  by  other  means  that  he  has  disobeyed 
the  order  of  court.'  An  attachment  for  contempt  proceeds  not 
upon  the  groimd  of  any  damage  sustuned  by  aa  individual,  but  is 
instituted  to  vindicate  the  dignity  of  the  court;'  and  it  is  sud, 
that  it  must  be  a  perfectly  clear  case  to  call  for  the  exercise  of 
ttiia  extraordinary  jurisdiction."  The  motion  for  an  attachment 
should  therefore  be  brought  forward  as  soon  as  possible,  and  the 
party  applying  must  show,  by  affidavits  or  otherwise,  that  tho 
KihpaeTut  was  seasonably  and  personally  served  on  the  wituess, 
that  his  fees  wore  paid  or  tendered,  or  the  tender  expressly 
waived,  and  that  every  thing  has  been  done  which  was  necessary 
to  call  for  his  attendance.*  But  if  it  appears  that  the  testimony 
of  the  witness  could  not  have  been  material,  the  rule  for  an  at^ 
tachment  will  not  be  granted.'  If  a  case  of  palpable  contempt  is 
shown,  such  as  an  express  and  positive  refusal  to  attend,  the 
court  will  grant  an  attachment  in  tlie  first  instance;  otherwise, 
tlie  usual  course  is  to  grant  a  rule  to  show  cause.'  It  is  hardly 
necessary  to  add,  that  if  a  witness,  being  present  in  court,  refuses 
to  be  sworn  or  to  testify,  he  is  guilty  of  contempt.    In  all  cases 

'  BuTow  It.  Humphreyi,  8  B.  &  Aid.  Cnmmini,  1  Yatei,  1 ;    Conkling'g  Fr 

GSS ;  2  Tidd'g  Fr.  80S.  266 ;  1  Paine  &  Duer's  Pr.  GOO ;  2  Tidd'i 

*  8  B.  &  Aid.  600,  per  Beat,  J.  Where  Pr.  807,  808.  The  pBrty  iiyured  by  the 
■  jiutice  of  the  peace  tuu  pover  to  bind  Don-atlendaace  of  a  witnesa  haa  also  his 
m  witness  by  recognizance  to  appear  at  a  remedy,  b;  action  on  the  case  for  dun- 
higher  court,  he  may  compel  hia  attend-  ages,  at  common  law  ;  and  a  farther  reme- 
wace  before  himself  for  that  purpose  by  dy,  by  action  of  debt,  is  given  by  Stat,  (i 
UtachmenL  Bennett  u.  Watson,  8  M,  4  Eliz,  ch.  9 ;  but  these  are  deemed  foreign 
8.  I  i  2  Hale,  P.  C.  2S2 ;  Etwis  v.  Beet,  to  the  otgect  of  this  work.  [In  Alaaaachu- 
12  Ad.  &E1.66:nmni,|818.  setta,  a  statute   (Kev.   Stat.  ch.  94,  §  4) 

*  Home  E.  Smith,  6  Taunt.  10,  II;  gives  the  aggrieved  party  an  action  agaimi 
Garden  v.  Creaweli,  2  M.  &  W.  81B;  Hex  a  person  duly  summoned  and  obliged  to 
«  I>d.  J.  Russell,  T  Dunl.  693.  attend  as  a  witness,  if  he  fiuls  to  do  so,  for 

*  2  Tidd's  Pr.  807,  S08;  Garden  ti.  all  damages  occasioned  by  such  failure. 
(Treswell,  2M.  A  W.  819;  1  Paine  &  Du-  To  maintain  such  action,  the  plainlilT 
er'a  Pr:  499,  600;  Conkling'sPr.  21)6.  must  prove  that  the  witness  waa   duly 

>  Dicas  0.  Lawson,  1  Cr.  M.  &,  R.  931.  Bammoned,  and  that  hia  fees  for  travel 

{The  court  will  not:  compel  the  attendance  and  attendance  were  duly  paid   or  ten- 

of  an  interpreter  or  expert,  who  baa  neg-  dered  to  him,  according  to  the  slalule 

le;:ted  to  obey  a  tubpana,  nnless  in  case  of  requisition ;  and  it  is  not  sufficient  in  sucb 

necessity.      In    the   matter  of   Roelker,  case,  to  prove  a  waiver  on  tiie  part  of  the 

Spragii' 'a  Decisions,  276,1  witness,  uf  his  right  to  be  served  witl,' 

*  AjioD.SBlk.B4;4BI.Comm.  286,287;  summon*  and  to  have  his  fees  tendered 
Bex  o.  Jones,  1  Stra.  185 ;  Jackson  v.  him.  ,  Robinson  b.  Truli,  4  Cush.  249. 
Mum,  2  Caioea,  92;  Andrews  c.  An-  See  also  Lane  i'.  Cole,  12  Barb,  268,  which 
di«w«     2  Jobna.   Cat.  109;    Thomaa  v.  waa  an  action    by  an    aggrieved   par^ 
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of  contempt,  the  punishment  is  by  fine  and  imprisonment,  at  the 
discretion  of  the  court.^ 

§  320.  If  the  witness  resides  ahroad,  out  of  the  jurisdiction,  and 
refuses  to  attend,  or  is  aick  and  unable  to  attend,  his  testimony  can 
be  obtained  only  by  taking  his  deposition  before  a  mt^strate,  or 
before  a  comraiasioner  duly  authorized  by  an  order  of  the  court 
where  the  ciiuae  is  pending;  and  if  the  commissioner  is  not  a 
judge  or  ma^strate,  it  is  usual  to  require  that  he  be  first  sworn.* 
This  method  of  obtaining  testimony  &om  witnesses,  ia  a  foreign 
country,  has  always  been  familiar  in  the  courts  of  admiralty ;  but 
it  is  aJso  deemed  to  be  within  the  inherent  powers  of  all  courts  of 
justice.  For,  by  the  law  of  nations,  courts  of  justice,  of  different 
countries,  are  bound  mutually  to  aid  and  assist  each  other,  for  the 
furtherance  of  justice;  and  hence,  when  the  testimony  of  a  foreign 
witness  is  necessary,  the  court  before  which  the  action  is  pending, 
may  send  to  the  court,  within  whose  jurisdiction  the  witness  re- 
sides, a  writ,  either  patent  or  close,  usually  termed  a  letter  rogar 
tory,  or  a  commission  ivi>  mutiue  vidtsitudinii  obtentu  ac  in  Juris 
s^sidium,  from  those  words  contained  in  it.  By  this  instrument, 
the  court  abroad  is  informed  of  the  pendency  of  the  cause,  and  the 
names  of  the  foreign  witnesses,  and  is  requested  to  cause  their 
depositions  to  be  taken  in  due  course  of  law,  for  the  furtherance 
of  justice ;  with  an  offer,  on  the  part  of  the  tribunal  making  the 
request,  to  do  the  like  for  the  other,  in  a  similar  case.  The  writ 
or  commission  is  usually  accompajiied  by  interrogatories,  filed  by 
the  parties  on  each  side,  to  which  the  answers  of  the  witnesses 
are  desired.  The  commission  is  executed  by  the  judge,  who  re- 
ceives it,  either  by  calling  Uie  witness  before  himself,  or  by  tlie 
intervention  of  a  commissioner  for  that  purpose ;  and  the  original 
answers,  duly  signed  and  sworn  to  by  the  deponent,  and  properly 
authenticated,  are  returned  with  the  commission  to  the  court  from 
which  it  issued.*    The  court  of  chancery  has  always  freely  exer- 

BgaiDit  the  defendant  who  wai  Bummoned  rec(»d  on  Mcoont  of  thaabunce  of  the  wit- 
to  prodaco  certain  paperi,  which  he  did  neM.    Yettmaa  v.  DcmpseT,  8  Jnr.  n,  •. 
not  produce,  and  for  want  of  which  the  778;  b.  o.  7  C.  B.,  n.  h.  6^8.1 
plaiotiff  wtt  aoninitad.    Knott  «.  Smith,  >  i  Bl.  Comm.  286,  287 ;  Rex  v.  Beard- 
2  Sneed,  241 ;  State  v.  Dill,  Ih.  414;  Nel-  more,  2  Bott,  792, 

■on  i>.  Ewell,  2  Swan,  271.]     ["And  an  "  Poosfcrd  v,  O'Connor,  6  M.  A  W. 

actioa  will  lie  npon  a  contnct  to  attend  673 ;  Clay  v.  Stephenwn,  8  Ad.  &  Bl.  807. 

court  and  pre  teitimony,  althou^  there  '  See  Clerk'i  Praxii,  tit.  27 ;  Ciuuuag- 

be  no  allegation  that  the  plaintiff  had  a  ham  k.  Otii,  1  Gal.  166;  Hall'i  Adm.  Pr. 

good  caoH  of  action,  but  only  tlftC  the  part  2,  dt.  19  cum.  add  and  tit  27,  cum. 

party  wm  compelled   to  withdraw  the  add.  pp.  87,  86,  66-60;  Ougbtoo'a  Ordo 
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tfised  this  power,  hj  a  commission,  either  directed  to  foreign 
magistrates,  by  their  official  designation,  or,  more  uaoally,  to  indi- 
ndiials  by  name ;  which  latter  course,  the  peculiar  nature  of  ita 
jurisdiction  and  proceedings  enables  it  to  induce  the  parties  to 
adopt,  by  consent,  where  any  doubt  exists  as  to  its  inherent  au- 
thority. The  courts  of  common  law  in  England  seem  not  to  hare 
asserted  this  power  in  a  direct  manner,  and  of  their  own  authority ; 
but  hare  been  in  the  habit  of  using  indirect  means,  to  coerce  the 
adverse  party  into  a  consent  to  the  examination  of  witnesses,  who 
were  absent  in  foreign  countries,  under  a  commission  for  that  pur- 
pose. These  means  of  coercion  were  various ;  such  as  putting  off 
tlie  trial,  or  refusing  to  enter  judgment,  as  in  case  of  nonsuit,  if 
the  defendant  was  the  recusant  party ;  or  by  a  stay  of  proceedings, 
till  the  party  applying  for  the  commission  could  have  recourse  to 
a  court  of  equity,  by  instituting  a  new  suit  there,  auxiliary  to  the 
suit  at  law.^  But,  subsequently,  the  learned  judges  appear  not  to 
have  been  satisfied  that  it  was  proper  for  them  to  compel  a  party, 
by  indirect  means,  to  do  that  which  they  bad  no  authority  to  com- 
pel him  to  do  directly ;  and  they  accordingly  refused  to  put  off 
a  trial  for  that  purpose.'  This  inconvenience  was  therefore  reme- 
died by  statutes,^  which  provide  that,  in  all  cases  of  the  absence 

Judidomm,  vo\.  1,  pp.  160,  161,  152,  tit  witbia  yonr  jurisdiction,  wtlJiont  whoM 
tt5,  96.  See  olio  Id.  pp.  189-14B,  tit,  89-  teBtimoDj'  jnitice  cannot  completely  be 
94.  The  gcnend  practice,  in  the  foreign  done  between  the  mid  parties ;  we  there- 
continental  conru,  In,  to  retain  the  orinnal  fore  request  yon  that.  In  ftirtberance  of 
deposition,  which  la  entered  of  record,  re-  justice,  yoa  wiQ,  by  the  proper  and  usual 
turning  a  copy  duly  authenticated.  But  process  of  your  conrt,  cause  such  witness 
fa)  the  comdion-law  courts,  the  production  or  witnessn  as  shall  be  named  or  pointed 
of  the  original  is  generally  reqnired.  Clay  out  to  you  by  the  said  parties,  or  either 
».  Stephenson,  7  Ad.  *  El.  186,  The  of  them,  to  appear  befbre  yon,  or  some 
pnctice,  however,  is  not  nniibrmi.  See  competent  person  by  you  ft>r  that  purpose 
an  eariy  instance  of  letters  rogatory,  in  I  to  be  appomted  and  authorized,  at  a  pre- 
Roll.  Abr,  680,  pi,  16,  temp.  hi.  1.  The  dse  time  and  place,  by  yoa  to  be  flied, 
'  (bUowing  form  may  be  fotutd  in  1  Peten,  and  there  to  answer,  on  their  oaths  and 
G.  C.  B.  286,  note  (a)  aflEirmadons,  to  the  aevenl  interrogatorie* 
hereunto   annexed;    and   that   you  will 

Uhitbd  Siatbs  or  Amibku.  cause  their  depositions  to  be  committed 

Discrlct  nf _  to  writing,  and  ictonted  to  ns  under  cover, 

Th»  pwiidMt  of  the  United  Slates,  to  thSie  presents.    And  we  shiJl  be  re«dy 

Mj  judge  Of  tribonal  havlDg  jurisdiction  ,j^  wSung  to  do  the  tame  fbr  yon  in  a 

rfciTiIcaases.inaied^((»proTinw)of  rimilai-caMt,  when  required.    WilneHs.  &o. 

.  fai  the  kingdom  tf ^,  Greet-  iFurlTu.Newnham,Doug.4la;  Anon. 

"V  =  dted  in  Hostyn  o,  Fabrigas,  Cowp.  174 ; 

e       Whereas  a  cwtalu  suit  is  2  Tidd's  Pr,  770,  810. 

pending  in  onr Coort  ■  Cailland  v.  Yangban,  1  B,  &  P.  210 

ibr  the  district  of  • ,  Id  See  also  Grant  v.  Ridley,  6  Han,  ft  Grans 

which   A,  B.   I*   plaintiff  [or  208,per  Tindal,  C,  J.;  Macaulay  tr.  Shack- 

daimant,  against  the  ship ],  and  C.  eU,  1  BtiEh,  119,  180,  181,  n,  », 

D.  Is  defendant,  and  it  has  been  snggMted  *  18  Geo.  III.,  c.  B8,  and  1  W.  IV.,  c 

to  n*  that  there  ate  wHnsesw  redding  22;  ReportafCranmiasioDeiaouCbaiiiNi/ 
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of  witnesses,  whether  by  sickness,  or  travellbig  out  of  the  juris- 
diction,  or  residence  abroad,  the  courts,  in  their  discretion,  for 
the  due  administration  of  justice,  may  cause  the  witnesses  to  be 
examined  under  a  commission  issued  for  that  purpose.  In  general, 
tJie  examination  is  made  by  interrogatories,  previously  prepared ; 
hut,  in  proper  cases,  the  witnesses  may  be  examined  vivd  voce,  by 
the  commissioner,  who  in  that  case  writes  down  the  testimony 
given ;  or  he  may  be  examined  partly  in  that  manner  and  partly 
upon  interrogatories.* 

§  321.  In  the  United  States,  provisions  have  existed  in  the  stat- 
utes of  the  several  states,  from  a  very  early  period,  for  the  taku^ 
of  depositions  to  be  used  in  civil  actions  in  the  courts  of  law,  in 
all  cases  where  the  personal  attendance  of  the  witness  could  not 
be  had,  by  reason  of  sickness  or  other  inability  to  attend ;  and 
also  in  cases  where  the  witness  is  about  to  sail  on  a  foreign 
voyf^,  or  to  take  a  journey  out  of  the  jurisdiction,  and  not  to 
return  before  the  time  of  trial.'  Similar  provisions  have  also  been 
made  in  many  of  the  United  States  for  taking  the  depositiouB  of 
witnesses  in  perpetuam  m  memoriam,  without  the  aid  of  a  court 

Practice,  p.  109 ;  Second  B«port  of  Com.  Oye,  22  lb.  S«7,  in  a  cue  where  the  mode 

miBBionen  an  Courta  of  C<»ninon  Iaw,  of  examinatioD  diflbra  from  the  EagtiBh 

pp.  'JS,  21.     [In   Castelli  ti.  Groome,  12  practice,  and  iuuing  a  fireib  oommitsion 

Ent;.  Law  &  Eq.  R.  428-  (16  Jur.  88),  it  where   the   former  commiuion   waa  io- 

■nta  lield  that  the  court  would  not  exercise  efiectual,  b;  reason  of  the  ref^aal  of  the 

ita  discretiDQ  to  grant  the  commiasion  to  witneta  to  aniwer.    In  Daris  o.  Barrett, 

ejcamine  parties  to  the  action  under  1  W.  T    lb.  21)7,    the   commiwiionera'    return, 

IV.,  c.  ^,  unlesB  it  is   shown,   hj  the  which  omitted  to  slate  tliat  the  commi»- 

part7  applying  therefor,  that  it  la  oeces-  aloners  and  their  dorks  had   taken  the 

sarr  to  Uie  due  ad  mi  tiig  (ration  of  ju*dce ;  oaths,  and  where  the  commissioiiera  had 

and  that  it  is  not  anough  to  show  that  the  not  signed  the  interrogatories,  was  allowed 

plaintiff' or  defendant  liveiout  of  the  juris-  to  be  amended  in  these  several  pariica- 

diction  of  tbecoui't;  Lord  CampbeU,  C.  J.,  lars.] 

saying,  "  it  would  lead  to  most  Toxatious         "  2  Tidd's  Fr.  810,  811 ;  1  SUrk.  Evid. 

consequences,  if  constant  recourse  could  2T4-278;  Fhil.  &  Am.  on  End.  [».  790- 

be  bad  tothis  power;  and  it  would  be  so,  800;  2  Fliil.  Evid.  SSa,  B8T,  888;  Pole  c. 

in  all  cases  where  the  parties  wished  to  Rogers,  8  Bing.  n.  c.  780;   [Solaman  v. 

avoid  the  nrocees  of  examination  here."  Cohen,  8  Eng.  Law  &  Kq.  R.  585.) 
Compton,  J,,  s^d,  "  The  only  question  in         «  See  Stat.  Uailed  Stalea,  I8I2,  ch.  25, 

my  mind  was,  whether   it  was    discre-  fS;   [2  Stat,  at  large  (L.  i  B. 'a  edit.), 

tionary  or  not  to  grant  the  role,  but  th^t  682.}    In  several  of  tlie  United  States, 

baa  been  settled  by  Ducket  u.  Williams,  1  depoaitions  may,  in  certain  coatingeociea, 

Cr.  &  J.  510,  B.  o.  0  Law  J,  Rep.  Exch.  be  taken  and  used  in  crimiad  cases.     Se« 

177,  and  it  has   always  been   iield    so.  Arkamas  Rev.  Stat.  1837,  ch.  44,  p.  28?  ■ 

Formerly  there   was  great   difficulty  in  /ruluina  Rev.  Sut.  1843,  ch.  &4,  £§  89,  41 ; 

getting  the  commission  allowed,   and   a  MUamri  Rev.  Stat  1845,  ch.  1S8,  §§   11, 

plajntiCT  could  only  get  it  by  resorting  to  14  ;  loiea  Kev.  Code,  1861,  ch.  100,  191. 

equity.     To  remedy  this  mconvenienco  lln  MatsachusOU,  the  deftadant,  lUler  an 

the  act  was  passed."    For  caaea  under  issu"  of  &ct  is  joined  on  the  indictnieot, 

this  statute  see  Bdlin  v.  Mellidew,  5  Eng.  mat    lave  a  commiasion  to  take  the  testi- 

Law  &  Eg.  R.  S87,  as  to  practice  in  eie-  mony  of  a  materia!  witness  residing  out 

cutmg  commissions  abroad  ia  odminisler.  of  the  state.     Bev.  Stat.  ch.  186,  |  82 : 

ing  oaths  under  foreign  law ;  Lumley  v.  Acts  of  1861,  ch.  71.1 
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of  etiuity,  in  cases  where  no  action  ia  pending.  In  these  latter 
cases  there  is  some  diversity  in  the  statutory  provisions,  in  rogard 
to  the  magistrates  before  whom  the  depositions  may  be  taken,  and 
in  regard  to  some  of  the  modes  of  proceeding,  the  details  of  whicli 
are  not  within  tlie  scope  of  this  treatise.  It  may  suffice  to  state 
tliat,  generally,  notice  must  be  previously  ^ven  to  all  persons 
known  to  be  interested  in  the  subject-matter  to  which  the  testimony 
is  to  relate ;  that  the  names  of  the  persons  thus  summoned  must 
i>e  mentioned  in  the  magistrate's  certificate  or  caption,  appended  t(i 
the  deposition ;  and  that  tbo  deposition  is  admissible  only  in  case 
of  the  death  or  incapacity  of  the  witness,'  and  against  those  only 
who  have  had  opportunity  to  cross-examine,  and  those  in  privity 
with  them. 

§  322.  In  regard,  also,  to  the  other  cla^s  of  depositions,  namely, 
tliose  taken  in  civil  causes,  under  the  statutes  alluded  to,  there 
are  similar  diversities  in  the  forms  of  proceeding.  In  some  of  the 
fitatcs,  tlie  judges  of  the  courts  of  law  are  empowered  to  issue 
commissions,  at  chambers,  iu  their  discretion,  for  the  examination 
nf  witnesses  unable  or  not  compellable  to  attend,  from  any  cause 
whatever.  In  others,  though  with  the  like  diversities  in  form, 
the  party  himself  may,  on  application  to  any  magistrate,  cause  tlie 
deposition  of  any  witness  to  he  taken,  wlio  is  situated  as  described 
in  the  acts.  In  their  essential  features  these  statutes  are  nearly 
alike ;  and  these  features  may  be  collected  from  that  part  of  the 
Judiciary  Act  of  the  United  States,  and  its  supplements,  which 
regulate  this  subject.^  By  that  act,  when  the  testimony  of  a  person 
is  necessary  in  any  civil  cause,  pending  in  a  court  of  the  United 
States,  and  the  person  lives  more  than  a  hundred  miles  ^  from  the 
place  of  trial,  or  is  bound  on  a  voyage  to  sea,  or  is  about  to  go  out 
of  the  Unit^  States,  or  out  of  the  district,  and  more  ttinn  that 
distance  from, the  place  of  trial,  or  is  ancient,  or  very  infirm,  his 
deposition  may  be  taken  de  bene  ette,  before  any  judge  of  any 
court  of  the  United  States,  or  before  any  chancellor  or  judge  of 
any  superior  court  of  a  state,  or  any  judge  of  a  county  court,  or 
court  of  conmion  pleas,  or  any  mayor  or  chief  ma^strate  of  any 

1  The  rale  U  the  iome  in  equitj.  In  to    take   the   depoaitton,  if  he   plenses. 

r«EKnl  to  depositiona  taken  it  beat  ewe,  Prouty  v.  Huggles,  2  Story,  R,   lOt);  4 

becwue  of  the  itckneM  of  tiie  witnew.  Law  Hep.  161. 
Wegaelin  r.  Weguelin,  2  Curl.  263.  ■  These  distances  are  Toriona  in  tha 

I  Slals.  1789,  ch.  UO,  §  SO ;  Stat.  1T9&,  aimilar  statutes  of  the  stales,  but  srv  gett- 

eh.  22,  S  6;  [1  U.  S.  Staia.  at  large  (L.  erally  thirty  miles,  tliough  in  some  >aaei 

AB.'aed[t.),{e.  886.1     ThU  praTisioD  ia  lesa. 
not  p«raiuploi7 ;  it  odV  enables  the  partr 
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city '  in  tlie  United  States,  not  being  of  counsel,  nor  interested  in 
the  suit ;  provided  that  a  notification  from  the  ma^trate  before 
whom  the  deposition  is  to  be  taken,  to  the  adverse  party,  to  be 
present  at  the  taking,  and  put  interrogatories,  if  he  think  fit, 
be  first  served  on  him  or  his  attorney,  as  either  may  be  nearest, 
if  either  is  within  a  hundred  miles  of  the  place  of  caption ;  allow- 
ing time,  after  tlie  service  of  the  notification,  not  less  than  at  the 
rate  of  one  day,  Sundays  exclusive,  for  every  twenty  miles'  travel,* 
The  witness  is  to  be  carefully  examined  and  cautioned,  and  sworn 
or  affirmed  to  testify  the  whole  truth,*  and  must  subscribe  the 
testimony  by  him  given,  after  it  has  been  reduced  to  writing  by 
the  magistrate,  or  by  the  deponent  in  his  presence.  The  deposi- 
tion, so  taken,  must  be  retained  by  the  magistrate,  until  he  shall 
deliver  it  with  his  own  hand  into  the  court  for  which  it  is  taken ; 
or  it  must,  together  with  a  certificate  of  the  causes  or  reasons  for 
taking  it,  as  above  specified,  and  of  the  notice,  if  any,  given  to 
the  adverse  party,  be  by  the  magistrate  sealed  up,  directed  to  the 
court,  and  remain  under  his  seal  until  it  is  opened  in  court.* 
And  such  witiiesses  may  be  compelled  to  appear  and  depose  as 

'  In  the  several  ststee,  thit  anthori^  wae  so  awom,  mokei  the  dcpoaition  inad- 

U  generally  delegated  to  jiuti<»B  of  the  miaaible ;  and  the  defect  i«  not  cured  hj 

peace.  the  addition  that  "after  giving  the  depo- 

3  Under  the  Judiciary  Act,  §  80,  there  aition  he  w«»  duly  awom  thereto  accord- 
must  be  penonal  notice  aerred  upon  the  ins  to  law,"  Paraoos  u.  Huff,  B8  Maine, 
adverse  party  1  service  by  leaviug  a  copy  1ST  i  Brighton  v.  Walker,  36  lb.  132; 
at  iiis  plAce  of  abode  is  not  BUtDdent.  Fabyaa  v.  Adams,  16  N.  U.  S71.  Il 
CarringioQ  v.  Stimsoo,  1  Curtis,  Ct.  Ct.  ibould  distinctly  appear  that  the  oaih 
437.  The  nusistraCe  in  hi*  return  need  was  administered  where  the  witness  was 
Dot  stale  the  distance  of  the  place  of  resi-  examined.  Erskine  u.  Boyd,  86  Maine. 
dence  of  the  party  or  his  attorney  from  611, 

the  place  where  the  deposition  was  taken.         *  The  mode  of  trantmisskin  b  not  pre- 

Voce  t).  lAwrence,  4  McLean,  'JUS.    To  acribed  by  the  statute ;  and  in  piaclice  it 

ascertain  the  proper  notice  in  point  of  is  usual  to  transmit  depositions  by  post, 

time  to  he  given  to  the  adverse  party,  the  whenever  it  is  most  convenient ;  in  which 

distance  must  be  reckoned  from  the  par-  ase  the  postages  are  included    in   tlie 

^'s  residence  to  tlie  place   of   caption,  taxed  costs.    Prouty  v,  Ruggles.  i  Story, 

Porter  p.  PyUbnry,  86  Slune,  278,   Where  R.  1»;  41«wReporte.r,  161.     Care  tunst 

the  certificate  states  simply  tliat  the  ad-  be  taken,  hovrever,  to  Inibrm  the  clerk,  b; 

verse  party  was  not  persoiudly  present,  a  a  proper  snperscripdon,  of  the  nature  <M 

copy  of  tlie  notice  and  of  the  return  of  the  document  enclosed  to  his  care  ;  for,  if 

service  tliereof,  should  be  annexed;  and  opened  by  him  out  of  man,  thoagh  by 

it'  it  is  not  annexed,  and  it  does  not  dis-  mistake,  it  will   be    tejected.     Beal   o. 

tinctly  appear  that  the  advene  party  was  Thompson.  8  Cranch,  TO.    But  see  Law 

present  either  in  person  or  by  coDDsel,  the  a.  Law,  4  Oreenl,  IQT,     [A  deposition  no) 

deposition  grill  be  rejected.    Carleton  o.  certified  by  the  magistnite  to  have  bees 

Patterson,  Q  Foster,  6S0;  see  alto  Bowman  signed  by  the  deponent  is  admiaaibie  ^n 

V.  Sanborn,  6  lb.  ST.  the  Federal  Courts.    Voce  v.  Lawi«nce> 

'  Where  the  state  statute  reqoires  that  4  McLean,  203 ;  but  unless  it  is  certified 

the  deponent  shall  be  sworn  to  testify  to  to  have  been  retained  by  the  nugistnte 

the  tmtli,  the  whole  truth,  &c.,  "r^aimg  until  sealed  up  and  directed  to  the  proper 

to  the  auae  for  ichkh  lAe  depoiition  ii  lo  &  cuurt,  it  Is  inadmisstble  in  such  oourta 

taJcBi,"  the  omissi  m  of  the  magistrate  in  Shaokwiker  e.  Beading,  lb.  120.] 
his  certificate  to  state  tliat  the  wilneas 
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above  mentioned,  in  the  same  maimer  as  to  appear  and  testify 
in  court.  Depositions,  thus  taken,  may  be  used  at  the  trial  by 
either  party,  whether  (he  -witnees  waa  or  waa  not  croas-cxamijiud,' 
if  it  shall  appear,  to  the  satisfaction  of  the  court,  that  the  wit- 
nesses are  then  dead,  or  gone  out  of  the  United  States,^  or  more 
than  a  hundred  miles  from  die  place  of  trial,  or  that  by  rcoBon 
of  age,  sickness,  bodily  infimuty,  or  imprisonment,  they  are  unable 
to  travel  and  appear  at  court. 

§  S23.  The  provisions  of  this  act  being  in  derogation  of  the 
common  law,  it  has  been  held  that  they  must  be  strictly  complied 
with.'    But  if  it  appears  on  the  &ce  of  the  deposition,  or  the  cer- 

'  Dwight  V.  lintxm,  8  Rob.  Looii.  R.  The  lue  of  ec  parit  depoaitione,  token 
67.  [W]Kre  tJie  teBtJniony  of  a  wimess  is  vitlioDt  notice,  under  [his  aUtule,  is  doI 
■ulMtBiiti&lly  complete,  a  depcsitaon  (Uken  countenuu^d  by  the  courts,  where  eri- 
nnder  a  aCate  statute),  duly  aigaed  and  dence  of  s  mure  aatis&clory  chanctercan 
certifled,  is  not  to  be  r^ected,  because  the  be  oblsined.  The  views  of  the  learned 
cross-exam InatiDn  was  unflnisheii  in  con-  judges  ob  tbig  anbject  have  been  thua  ex- 
sequence  of  the  sicknesB  or  death  of  tbe  presaed  hy  Mr.  JiuLice  Qrier :  —  "  While 
witness.  If  not  so  advanced  as  to  be  sub-  we  are  on  this  subject,  it  will  not  be  im- 
stanluJly  complete.  It  tnust  be  r^ecled.  proper  to  remark,  that  when  .tbe  act  of 
Thus,  where  it  appeared  on  the  ftce  of  congreaa  of  1789  waa  passed,  penuilting 
the  ^)>otition  that  the  croas-examination  sz  parte  tlepositions,  withont  notice,  to  be 
was  not  flnisbed,  the  detendanl  having  taken  where  the  witness  resides  more 
nAued,  in  consequence  of  severe  sick-  than  a  hundred  mile*  ftom  the  place  of 
ness,  of  whitdi  be  soon  aflerwanls  died,  to  trial,  aucb  a  provision  ms;  have  been 
answer  the  nineteenth  cross-interrogslory,  necessary.  It  then  inquired  nearly  as 
which  only  asked  for  a  more  particular  much  time,  labor,  and  expense  to  travel 
ttalentent  of  facts  to  which  the  witness  one  hundred  miles  as  it  does  now  tu 
bad  tesiifled,  the  deposition  ww  held  to  travel  one  thousand.  Now  testimony 
have  been  properly  admitted.  Fuller  v.  may  be  taken  and  returned  from  Callfoi^ 
Bioe,  4  Qray,  ESIS;  Valton  v.  National  nia,  or  any  part  of  Kurope,  on  commia- 
Loan,  &u.,  Society,  22  Barb.  9.]  «ion,  in  two  or  thr«e  months.;  and  in  any 

*  In  proof  of  the  absence  of  the  wit-  of  the  states  east  of  the  Rocky  MounOuiis 

nesr.  it  has  been  held  not  enough  to  give  in  two  or  three  weeks.    There  is  now  ael- 

•vidence  merely  of  inquiries  and  answers  dom  any  necessity  fbr  having  reconrae  to 

at  bis  residence ;   but,  tliat  his  absence  tliis  mode  of  taking  testimony.    Besides, 

niut  be  shown  by  some  one  who  knows  it  is  contrary  to  the  course  of  the  common 

tbe   &ct.     Hobinson  v,  Markis,  2  H.  &  law ;  and,  except  in  cases  of  mere  formal 

Rob.  875.    And  see  Hawkins  d.  Brown,  8  proof  (auch  as  tbe  signature  or  execution 

Rob.  Lonls.  R.  810,  [%  828,  note ;  Weed  d.  of  an  instrument  of  writing),  or  of  some 

Kellogg,  e  McLean,  A    Wliere  theoause  istdated  tact  (such   as   demand  of  a  bill, 

of  taking  the  deposition  was  that  (he  de-  or  notice  to  an  indoner),  testimony  tbiu 

ponent  was  about  to  leave  the  state,  &c.,  taken  is  liable  tu  great  abuse.    At  best,  it 

and   a  subpcena  had  been  issued  at  the  is  calculated  to  elicit  only  aucb  a  partial 

time  of  the  trial,  to  the  deponent,  to  ap-  '     ' 

pear  as  a  witness,  upon  which  a  constable 

of  the  place  wh^  the  deponent  resided,  .     . 

had  r«tumod  that  he  made  diligent  in-  him.  can  generally  have  so  muoh  or  ao 

qniry  and  search   (br  the  witness,  and  little  of  the  truth,  or  sucb  a  version  of  it 

could  not  find  him.  it  was  held  to  be  suf-  as  will  suit  bis  case.     In  cloaely  contested 

Sclent  proof  of  the  deponent's  obaence,  ao  cases  of  tkct,  teatimony  thus  obtained  must 

that  the  deporition  could  be  nsed.    Kin-  always  be  unaatisfiiclory  and  liable  to  sus- 

ney  e.  Berran,  6  Cnsh.  894,]  picion,  especially  if  the  party  has  bad  time 

■  Bell  V.  HorrisoQ,  1  Peters,  866;  the  and  opportunity  to  take  it  in  the  regular 

"TI1011MS&  tienr7"D. Tbe  United  States,  way.    This  provision  of  the  act  of  con- 

1  BRKkenbnmgh,  86T ;   Nelson  t>.   The  gress  should  never  be  resorted  to,  luilest 

nidted  States,  1  Peters,   C.  C.  R.  286.  in    drcumslanc«s  of  absolute  necesait? 
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tificatu  which  accompanies  it,  that  the  ma^etrate  before  whom  it 
was  taken  was  duly  authorized,  within  tiie  statute,  it  is  sufficient, 
in  tlie  first  instance  without  any  other  proof  of  his  authority;^ 
and  his  certificate  will  be  good  evidence  of  all  the  facts  therein 
stated,  BO  as  to  entitle  the  deposition  to  be  read,  if  the  necessary 
facts  are  therein  sulHcioiitly  disclosed.^  In  cases  where,  under 
the  authority  of  an  act  of  congress,  the  deposition  of  a  witness  is 
taken  de  bene  etse,  the  party  producing  the  deposition  must  show 
affirmatiTely  that  his  uiability  to  procure  the  personal  attendance 
of  the  witness  still  continues ;  or,  in  other  words,  that  tlie  cause 
of  taking  tlie  deposition  remains  in  force.  But  this  rule  is  not 
applied  to  cases  wliere  tlie  witness  resides  more  than  a  hundred 
miles  from  the  place  of  trial,  he  being  beyond  the  reach  of  com- 
pulsory process.  If  he  resided  beyond  tliat  distance  when  the 
deposition  was  taken,  it  is  presumed  that  he  continues  so  to  do, 
until  tlio  party  opposing  its  admission  shows  tliat  he  has  removed 
wittiin  the  reach  of  a  sudpcena.^ 

or  in  the  excepted  cages  we  have  just  aootliM,  it  was  held  that  the  depodtiea 

meationed."     See  WsJah  v.  Kogera,  18  wu  righdjr  admitted.    Litilehale  u.  Dix, 

How.  8.  o.  R.  SUti,  'ZST.  ub.  tupni.     Where  the  magistjate  ceiiiflea 

'  Kuggles  V.  Uucknor,  I  Paine.  860;  that  Uie  "cause  auigneti  by  the  plaintifi'," 

The  Patapsm  Iub.   Co.  u.   Southgale,  6  who  was  the  party  takiog  the  depoiition, 

I'eturs,  601;  Fowler  v.  Merrill,  11  How.  fbr  takiog  the  same,  wae  the  deponent'i 

BTQ;   [I'ulmer  v.  Fogg,  t)6   Uaine,  86H ;  being  abuaC  to  leave  tlie  oonunon wealth, 

Ho;t  B.  HammeluD,  14  How.  U.  S.  34fl ;  and  not  to  return  in  time  for  the  trial,  it 

i'owleru.  Merrill,  11  lb.  876;  Lyon  b.  Ely,  U  proper  tliftt  such  party  should  sliowtliaJ 

24    Cunn.  607.     Where    depoiitions  are  the  cause  exiaied  at  the  time  of  Che  trial. 

takjD  before  a  mayor  and  are  certiQed  by  Kinney  v.  Bemm,  6  Cuah.  &9i.] 
Iiiui.  though  without  an  official  seal,  tlie         '  Bell  v.  Morrison,  1  Peters,  856. 
court  will  presume  that  he  was  mayor,         *  The  Palapsco  Ins.  Co.  d.  Southgale, 

unless  tlie  contrary  be  shown.    IMce  n,  5  Peters,  604,  616,  HIT,  618]  Pettibone  v. 

Morris,  5  McLean,  4;  see  also  Wilkinson  Derringer,  4  Wash.  ^16;  1  Stark.  Kvid. 

V.  Yale,  6  McLean,  16,    Where  it  is  made  1277.     [Where  a  deposition  is  taken  tinder 

the  duty  of  tlie  magistrate  talcing  a  depo-  the  act  of  congress,   without  notice,  the 

sitioii  to  certify  tiie  reason  for  taking  it,  adverse  party,  if  dissatisfied,  should  have 

ids  certilicale  of  the  cause  of  lakinjr  is  it  taken  again.     Goodhue  n.  Bartlelt,  6 

priina  facie  proof  of  the  tiict,  and  renden  McLean,  1U6.    Where  the  Federal  Circuit 

the  deposition  admissible,  unless  it  is  con-  Court  adopts  tlie  law  and  practice  of  (he 

trolled  by  other  evidctn*.    We«t  Boylslon  state  in  taking  depositions,  it  will  be  pte- 

i>.  Sterling,  L7  Pick.  1:^;  Llttleliale  f.  Dix,  sumed  to  have    adopted   a  modification 

11  lb.  865.    Kor  is  it  necessary  that  it  thereof,  which   liai  been  foUowed  for  a 

should  appear  by  the  depositioo  or  the  long  time.    But  wtiatever   be   the  state 

cerlificate  in  what  manner,  or  by  what  law,  the   act  of   congress   is  to  prevail, 

evidence,  Ilia  magistrate  was  satisfied  of  which  requires  tliat  the  deponent  sliuuld 

the  existence  of  the  cause  of  the  taking,  live  one  hundred  miles  from  the  court. 

It  is  enough,  if  he  certifies  to  the  fact  Curtis  c   Central   Uailroad,   6   McLean, 

upon   hid   official   responsibility.      Thus,  401. 

where  the  magistrate  duly  certified  that         A  ffew  cases  are  added,  iliustratiDg  tlie 

the  deponent  lived  more  than  thirty  miles  rules  of  law  and  the  practice  of  the  coiirta 

from  [lie  place  of  tiial,  no  evidence  being  in  regard  to  admitting  or  injecting  depo- 

offcred  to  control  the  certificate,  and  the  sltions.    Depositions  of  several  wicnesaes. 

court  not  being  bound  to  ^e  judicial  no-  taken  under  one  commission  an  one  set 

tico  of  the  distance  of  one  place  &om  of  interrogaloriet,  a  ptut  of  which  <hi1; 
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§  824.  By  the  act  of  Gongreas  already  cited,^  the  power  of  the 
oourtB  of  the  United  States,  as  courts  of  commoB  law,  to  grant 
a  dedimui  poteetatem  to  take  depositions,  whenever  it  may  be 
necessary,  in  order  to  prevent  a  failure  or  delay  of  justice,  is 
expressly  recognized ;  fmd  the  circuit  courts,  when  sitting  as  courts 
of  equity,  are  empowered  to  direct  depositions  to  be  taken  in  per- 
petuam  rei  memoriam,  according  to  the  usages  ia  chancery,  where 
the  matters  to  which  they  relate  are  cognizable  in  tliose  courts. 
A.  later  statute'  has  facilitated  the  taking  of  depositions  in  the 
former  of  these  cases,  by  providing  that  when  a  commission  shall 
be  issued  by  a  court  of  the  United  States  for  taking  the  testimony 

tn  to  be  propotuided  to  each  witnen,  cao  have  been  in  Enslkh,  or  •ccompanied  by 

be  lued  ID  evidence.    Fowler  d.  Merrill,  an  English  tnuuktion;  but  the  objection 

11  How.  U.  S.  STS.    If  the  words  "  before  wu  overruled ;   and  a  ewom  interpreler 

me,"  preceding  the  name  of  the  magia-  was  permitted  to   trauglBte  the  anawcn 

ime  before  whom   the   depoiition  waa  m'tu  hom  to  the  jiuy.    Kuhtnuti  u.  Brown, 

taken  and  flwom,  be  omitted  in  the  cap-  4  Rich.  4T9.    Where  a  deposition  is  taken 

tion,  the   deposition  is   not   admissible,  bj  a  magistrate  in  anotlier  slate,  under  a 

Powers  V.  Shepard,  1  roster,  N.  H.  BO.  written  agreement  that  it  may  be  so  taken 

Where  one  party  takes  a  deposition  on  in-  upon  the  interrogatories  and  croas-inler- 

terrogatories,  or  portions  of  a  deposition,  rogatories  annexed  to  the  agreement,  each 

for  the  purpose  of  meeting  the  lestimon;  agreement  operates  only  aa  a  sabstituto 

of  a  witness  who  has  depoaed,  or  lesti-  for  a  commission  to  the  magigtrate  named 

mony  which  he  may  expect  the  other  tlierein,  and  a  waiver  of  objecdona  to  the 

party  will  pmduce,  hut  does  not  intend  to  interrogatories  in  point  of  form,  and  does 

oae  the  answers  thereto,  unless  the  other  not  deprive  eitlier  party  of  the  right  to 

testimony  is  introduced,  be  must  accom-  olyect,  at  the  trial,  to  the  interrogatoriea 

pany  the  iuterrogatories  with  a  distinct  and  answers,  as  proving  facts  by  incom- 

notice  in  writing  that  his  purpose  is  mere-  petent  evidence.     Atlantic  Mutual  Ins. 

ly  to  meet  the  testimony  cd' bis  adversary 's  Co.  v.  Fitzpatrick,  2  Gray,  2THj  Lord  v. 

witness  or  witnesses;  and  if  this  is  not  Moore,  37  Maine,  306.    And  to  exclude 

done,  the  answen  must  be  read  to  tbe  the  deposition  on  tlie  ground  of  the  in- 

i'nry  if  reqmred  by  the  other  pajty.   This  tereet  of  tlie  deponent,  it  is  not  necessary 

I  the  moat  eligible  rule  in  such  cases,  that  the  objection  should  be  taken  before 

and  w^'  save  to  each  parly  all  his  josi  the  ma^trate.    Whitney  v.  Heywood,  8 

rights,  and  prevent  all  un&imeBi  and  suiv  Cuah.  S2;  infra,  g  421,  note.    Where  the 

nise.    By  Metcalf,  J.,  in  Linfleld  n.  Old  witnesss  was  interested  at  the  time  his 

Colony  R.  S..  Corp.  10  Cush.  570.    See  deposition  was   token,  and  a  release  to 

.   McKelvy  v.  DeWolfe,  20  Peon.  State  R.  him  was  afterwards  executed,  the  depo- 

*""     A  deposition  taken  under  a  commit-  sition  was  not  admitted.     Reed  v.  Rice, 


1.  B.  of  Janesville,  Wisconsin,    If  tbe  deponent  is  disqualified  by  rt 


sion  duly  issoed  on  "  interrogatories  to  lie  26  Vt  171 ;  EUis  u.  Smith,  10  Geo.  258. 

CIO  M.  H.  B.  of  Janesville,  Wisconsin,    " -' -   ' "   ■■ 
rer,"  but  which  pmTMjrts  by  its  cap- 
tion to  be  the  deposition  of  M.  H.  B.,  of 

Sandusky,  Ohio,  atvl  in  which  the  depo-  qualiBcation  has  been  removed  by  statute, 

Dent  states  his  occupation  to  be  that  of  the  deposiUon  can  be  used  in  evidence. 

peddler,  is  admisaible  in  evidence,  no^  Haynea  u.  Rowe.  40  Maine,  IHl.     Where, 

withstanding  the  variance,  if  it  appear*  after  the  deposition  is  taken,  he  becomes 

that  tlie  deponent  is  the  same  person  to  interested  in  the  event  of  the  mil,  by  no 

whom  the  mterrogatories  are  addressed,  act  of  his  own,  or  of  the  fiarty  who  ofiers 

Smith  V.  Castles,  1  Gray,  108.     Tbe  ques-  his  testimony,  the  deposition  is  admissi- 

tioni  appended  to  a  commission  sent  to  ble.     Sabine  b.  Strong,  6  Met.  670.1 

Bremen  were  in  EngUsh;  the  flommis-  >  Stat.  1789,  ch.  20,  g  80. 

(toners  returned  the  answers  in  German,  '  Stat  1827,  ch.  4.    See  the  practice 

•nnezed  to  a  German  translation  of  tbe  and  course  of  proceeding  In  these  caaea, 

questions;   the  oommiision  was  Directed  in  2  Faine  t  Duet's  Pr.  pp.  102-110;  a 

to  no  tbe  ground  that  the  letoni  should  Tidd's  Pr.  810,  811, 812. 
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of  a  vitaeas,  at  any  place  within  the  United  States,  or  the  territo- 
ries thereof,  the  clerk  of  any  court  of  the  United  States,  fra*  the 
district  or  territorf  where  the  place  maj  be,  may  issue  a  gubpctTia 
for  the  attendance  of  the  witness  before  the  commissioner,  provided 
the  place  be  in  the  county  where  the  witness  resideB,  and  not  more 
than  forty  miles  from  his  dwelling.  And  if  the  witness,  being 
duly  Bummoaed,  sliall  neglect  or  refuse  to  appear,  or  shall  refiisa 
to  testify,  any  judge  of  the  same  court,  upon  proof  of  such  con- 
tempt, may  enforce  obedience,  or  ponish  the  disobedience,  in  the 
same  manner  as  the  courts  of  the  United  States  may  do,  in  case 
of  disobedience  to  their  own  process  of  luipcena  ad  teiUfietmdum. 
Some  of  the  states  hare  made  provision  by  law  for  the  taking  of 
depositions,  to  be  used  in  suite  pending  in  other  states,  by  bring- 
ing the  deponent  within  the  operation  of  their  own  statutes  against 
peijury ;  and  national  comity  plainly  requires  the  enactment  of 
similar  provisions  in  all  civilized  countries.  But  as  yet  they  are 
&r  from  being  universal ;  bhA  whether,  in  the  absence  of  such 
provision,  false  swearing  in  such  case  is  punishable  as  peijury, 
has  been  gravely  doubted.^  Where  the  production  of  papers  is 
required,  in  tlie  case  of  examinations  under  commissions  issued 
from  courts  of  the  United  States,  any  judge  of  a  court  of  the 
United  States  may,  by  the  same  et&tute,  order  the  clerk  to  issue 
a  tuipeena  ducet  tecum  requlrii^  the  witness  to  produce  sut^ 
papers  to  the  commissioner,  upon  the  affidavit  of  the  applicant  to 
his  belief  that  the  witness  possesses  the  papers,  and  that  they  are 
material  to  his  case ;  and  may  enforce  tiie  obedience  and  punish 
the  disobedience  of  the  witness,  in  the  manner  above  stated. 

§  825.  But  independently  of  statutory  provisions,  chancery  has 
power  to  sustain  bills,  filed  for  the  purpose  of  preserving  the  evi- 
dence of  witnesses  m  perpebuam  rei  memoriam,  touching  any  matter 
which  cannot  be  immediately  Investigated  m  a  court  of  law,  or 
where  the  evidence  of  a  material  witness  is  likely  to  be  lost,  by  his 
death,  or  departure  from  the  jurisdiction,  or  by  any  other  cause, 
before,  the  foots  can  be  judicially  investigated.  The  defendant,  in 
such  cases,  is  compelled  to  appear  and  answer,  and  the  cause  is 
brought  to  issue,  and  a  commission  for  the  examination  of  the 
witnesses  is  made  out,  executed,  and  returned,  in  the  same  man- 
ner as  in  other  cases ;  but  no  relief  being  prayed,  the  suit  is  never 

1  Cdlland  p.  Tngtiui,  1  B. «  B.  310. 
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brought  to  a  heariog;  nor  tUI  the  court  ordiniuilj  pennit  the 
poblicatioD  of  the  depositioiiB,  except  in  support  of  a  suit  or  nction ; 
nor  theo,  unlesft  the  'witnesses  are  dead,  or  otiierwise  incapable 
Oif  attending  to  be  examined.^ 

1  EWth'i  Cbaooei;  Fno.  SM-SSS. 
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CHAPTER    n. 

OF  TH£  COMfETENCT  OP  WITNESSES. 

I  826.  The  rauoiu  fbr  ezdoding  certelu  kludi  of  eridanue. 
82T.  CImog  of  penoni  incompetent  to  teati^. 
S28.  DefluidooB  of  an  oath. 
829.  Qenend  ral«  of  the  common  Ittw,  ihM  a  p«i^  to  the  record  caimot  be  •  wifr 

SSO.  At  oommoD  Uw,  partiei  to  the  iuit  not  compelled  to  {^ts  evidence  fbr  tba 
opposite  piTtj. 

851.  Whether  corporatorg  are  partiei  within  thia  rule,  ditcuMed. 

852.  Privale  coiporadoni  dinded  into  monejed  and  religions  and  charilaUe  U' 

atiCutioni. 
88$.  Member*  of  the  latter  adniii^Ie  ai  witneaiea ;  of  the  former,  not. 
SM.  Bole  excluding  partiea  ai^Hei  to  huaband  and  wtfa. 
88f>.  Neither  admitted  aa  nitneu  where  the  interests  of  the  other  involTed. 
88fl.  Not  material  when  the  relation  of  hosband  and  wite  ammunctd. 
337.  Nor  that  the  relation  m  longer  erufi. 

888.  Spirit  and  extent  <tf  mle,  analogons  to  that  excluding  commnnicationi  of 

client  to  atlomer. 

889.  Kule  elteods  only  to  latefid  narriqjra. 

SIO.  Whether  the  mle  ma;  be  relaxed  bj  consent,  anthoritlei  not  agreed. 

841.  Wbei«  husband  or  wifb  is  not  a  parly,  but  dincUi/  inttmUd,  the  other  ii 

incompetent  to  testify. 
812.  Rule  fa  otherwise  in  collateral  proceedings. 
848,  844,  846.  Some  eiceptloiu  to  the  genend  rule. 

846.  Dying  declantious  of  bnsband  or  wiie  sometimes  admissible  against  the 

847.  Rule  excluding  partiM  applies,  however  small  the  interest  of  the  party. 

848.  Some  ezceptiont  to  the  nde  ezcltiding  parties. 

849.  Partj  sometimet  admitted  to  prove  fkcts  which  none  bat  a  partj  likely  ta 

8G0.'  Some  eicc^itions  to  general  rule  arising  ttom  public  necessity. 

861.  Another  exception^  admission  of  answer  of  defendant  In  equity. 

862.  Oath  of  party  taken  diverto  inteifu  sometimes  admitted  in  his  favor. 

868.  No  one  nominally  or  lubetantially  a  party  to  ttie  record  compellable  to  testify. 
864.  One  party  not  admissible  fbr  adverse  party  without  consent  of  all  partiee  ta 
the  record. 

866.  Snit  being  ended  a*  to  one  defbndant,  he  may  teatlQr  fbr  others. 
864.  Rule  fbrmerly  otherwise  in  actions  on  contracts. 

867.  But  not  in  actions  on  torts. 

868.  Witness  improperly  made  defendant  to  exclude  Ms  testimony  m^  be  mad* 

ccmipetent  by  verdict  in  his  &tot,  at  discretion  of  coort. 
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S  360.  WitneM  nude  de&ndMit  by  mistake  raaj  be  omitted  on  motion. 
S60.  Witneu  for  civdefendant  In  ejectment  maj  be  de&ulted  and  teiti^. 

861.  Putiea  to  the  recard  examined  in  cliancery,  how  and  when. 

862.  General  principle!  ai  to  admiaaion  or  eiclimon  of  partjea  aam*  III  dvil  and 

criminal  caaea. 

868.  State  muEt  diachai^  a  defendant  before  lie  can  tettiSy  agaiiut  otbera  in- 
dicted with  bim. 

864.  When  judgee  and  attorneya  may  teati^. 

a66.  Peraont  deficient  in  understaDding  incompetent  to  teati^. 

866.  Deaf  Bjid  dumb  penona  ma;  te«tiiy,  after  proof  tbat  the;  bare'  aofBcient 
nndentanding. 

H67.  So  preciae  age  when  children  are  excluded ;  preanmed  to  be  competent  at 
fourteen. 

868.  Persona  inaenaible  to  the  obligationB  of  an  oath  incompetent. 

869.  Belief  in  the  being  of  God  and  a  Aiture  state  of  rewards  and  puniahmenta 

■offldent 

870.  Defect  of  reUgiaua  fidth  never  preaomed ;  muat  be  shown  b;  paxtj  olgecting. 

871.  Witnesses  most  be  sworn  in  the  manner  thef  deem  Innding. 
S72.  PeraOHi  in/amoia  iucompetent. 

878.  What  crimes  render  perpetrator  infamous. 

874.  Penons  so  disqnalifled  whet  a  part;  may  make  certain  affidsTita. 

876.  Onlj  the  judgmait  ia  evidence  of  person's  guilt  to  tender  bim  Competent. 

876.  Conriction  in  one  country  doea  not  reader  wilneea  incompetent  in  another. 

877.  Diaabilitj  from  in&mj  remored  bj  rcTeraal  of  judgment  and  by  pardon. 

875.  Where  disability  ia  annexed  by  itatute  to  the  conTiction  of  a  crime,  pardon 

8TB.  Particepa  erwunU  not  convicted  and  tentenced,  not  on  that  account  inconpa- 

880.  Degree  of  credit  to  be  given  to  hie  testimony  exoluMvely  fbr  the  jazj. 

881.  Courts  not  agreed  aa  to  manner  and  extent  of  corroboration  required. 

882.  Rule  doea  not  apply  aa  to  conapirators  who  enrly  disclose  tlie  conapiracy. 
888,  384.  Party  to  a  negoldable  instrument  competent  wilneea  to  impeach  It 
886.  W^ght  of  American  authority  against  English  role. 

886.  Farttes  legally  interested  in  resolt  of  cause  incompelsnt  to  testify. 

887.  Interest  must  be  real  and  not  merely  apprehended. 

888.  Witness  under  an  honorary  obligation  not  disqnalifled, 

889.  Interest  must  be  in  the  event  of  the  cauw,  and  not  in  the  question. 

890.  True  test,  the  giun  or  loss  by  witness  by  the  judgment 

891.  Hagnitade  or  degree  of  interest  not  regarded. 

892.  niustiatioa*  of  the  nature  of  the  interost  which  disqualifles. 
SS8.  Wltiieas,  made  liable  by  adverse  event  of  suit,  incompetent. 
8M,  396.  niustratloiiB  of  this  rule. 

896.  WitQCM  incompeteiit  where  his  testimony  bj  charging  defondant  dischargM 

bimselC 
R97.  Obligation  to  indenmify  against  fact  essential  to  judgment  renders  witneat 

incompetent 
SQg.  Implied  wananiots  not  competent  to  prove  title. 
899.  Partiea  to  negotiable  inatrument  competent  In  auita  between  other  partlea. 

400.  Poeaible  interest  of  such  witnetses  goea  only  to  credihili^. 

401.  fiat  certain  interest  renden  iucompetcatt 
40S  jU*o  liability  fbr  coaU  of  suit. 
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I  408.  Any  Intereit  in  criminal  proMontkni  lenden  witOMt  inooapetcnt. 
401.  Diaqiialiflcadiiii  from  Intecett  in  record  ooniidBrad. 
40G.  IlluMntioiii  of  inttmt  in  raooid  m  eTidenca 

406.  Cmm  at  intarwt  Id  r«cwd  m  STidence  and  in  evant  of  rait. 

407.  Rule  ume  in  crimioal  caiea. 

lOB.  Remote,  contingent  and  utuwrtain  interest  doM  not  diaqoaluy. 

409.  FnrtlierillaiDadonB  of  this  rale. 

410.  Witnen  nay  teituy  agaiiut  interest 

411.  CluaiSc&tiDn  of  ezceptioni  to  geneial  nile. 

412.  WiUMtt  entitled  lo  reirard  from  gorerament  not  diaqnaliflad. 
418.  Nor  wlien  entailed  lo  pardon. 

414.  Not  wben  witaien  will  derivo  any  other  benefit  fivm  conTlctlon  of  d«feBdant 
416.  Statute  esceptioni  to  geneial  mle. 

416.  Agents  competent  fbr  tbeir  prindpali. 

417.  T  limit! tinni  of  this  mle. 

418.  Of  intereit  sulwequenll/  acqairod  u  ditqnalifyiog. 

419.  Ofibr  to  release  intereat  reitoree  competency  of  wtbMH. 

420.  Equal  intereit  on  both  lidea  no  diaqnaliflvation. 

421.  Otgection  of  intereit  to  be  taken  before  direct  ereminatiwt. 

422.  When  it  ariiea  from  examination  may  be  remored  by  fkulhw  ezaminatkn. 

425.  Intereit  mnit  be  ihown  either  by  examination  of  wltneaa  or  I17  erUMias 

424.  Definllionirfnw-i&v. 

426.  Intereit  of  witncaa  qoaation  for  oonrt 

426.  CompetftDcy  alwaya  raatored  by  releaae. 

427.  Releaae  moat  be  by  par^  holding  intereit. 
429.  Interaata  which  cannot  ba  naehed  by  a  ralewa. 
429.  Releaae  need  not  be  delirered  into  handi  of  nleaiee. 
480.  Other  mathoda  of  mtoriogconqieteni?.] 


§  826.  Althouoh,  in  the  ordinary  affitirs  of  life,  temptations  U, 
practise  deceit  and  falBebood  may  be  comparatively  few,  and  Uiere- 
fore  men  may  ordinarily  be  disposed  to  believe  the  statements  of 
each  other ;  yet,  in  judicial  investigations,  the  motives  to  pervert 
the  truth  and  to  perpetrate  falsehood  and  firaud  are  bo  greatly 
'  multiplied,  that  if  statements  were  received  with  the  same  undis- 
criminating  freedom  as  in  private  life,  the  ends  of  justice  could 
with  far  less  certain^  be  attained.  In  private  life,  too,  men  can 
inquire  and  determine  for  themselves  whom  they  will  deal  with, 
and  in  whom  they  will  confide ;  but  the  situation  oi  judges  and 
jurors  renders  it  difficult,  if  npt  impossible,  in  the  narrow  compass 
of  a  trial,  to  investigate  the  character  of  witnesseB ;  and  from  die 
very  nature  of  judicial  proceedings,  and  the  necessity  of  preventing 
the  multiplication  of  issues  to  be  tried,  it  often  may  lappen  that 
the  testimony  of  a  witness,  unworiiiy  of  credit,  may  receive  as 
much  consideration  as  that  of  one  worthy  of  the  fullest  confidence. 
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If  DO  me&DB  vere  employed  totally  to  exdnde  any  contaminating 
influences  &om  the  fountains  of  justice,  this  evil  would  constantly 
occur.  But  the  danger  has  always  been  felt,  and  always  guarded 
against,  in  all  civilized  countries.  And  while  all  evidence  is  open 
to  the  objection  of  the  adverse  pait^,  before  it  is  admitted,  it  has 
been  found  necessary  to  the  ends  of  justice,  that  certain  kinds  of 
evidence  should  be  tmiformly  excluded.^ 

§  827.  In  determining  what  evidence  shall  be  admitted  and 
weighed  by  the  jury,  and  what  shall  not  be  received  at  all,  or,  in 
other  words,  in  distinguishing  between  competent  and  incompetent 
witnesses,  a  principle  seema  to  have  been  applied  similar  to  that 
which  distinguishes  between  conclusive  and  disputable  presump- 
tions of  law,"  namely,  the  experienced  connection  between  the 
situation  of  the  witness,  and  the  truth  or  falsity  of  his  testimony. 
Thus,  the  law  excludes  as  incompetent,  those  persons  whose  evi- 
deoce,  in  general,  is  found  more  likely  than  otherwise  to  mislead 
juries ;  receiving  and  weighing  the  testimony  of  others,  and  giving 
to  it  that  degree  of  credit  which  it  is  found  on  examination  to 
deserve.  It  is  obviously  impossible  that  any  test  of  credibility 
can  be  infallible.  All  that  can  be  done  is  to  approximate  to  such 
a  degree  of  certainty  oh  will  ordinarily  meet  the  justice  of  the 
case.  The  question  is  not,  whether  any  rule  of  exclusion  may  not 
sometimes  shut  out  credible  testimony ;  but  whether  it  is  expedient 
that  tinere  should  be  any  rule  of  exclusion  at  all.  If  the  purposes 
of  justice  require  that  the  decision  of  causes  should  not  be  embar- 
rassed by  statements  generally  found  to  be  deceptive,  or  totally 
false,  there  must  be  some  rule  designating  the  class  of  evidence 
to  be  excluded ;  and  in  this  case,  as  in  determining  the  f^es 
of  discretion,  and  of  majority,  and  in  deoidiI^;  as  to  the  liability  of 
Ae  wife,  for  crimes  committed  in  company  with  the  husband,  and 
in  numerous  other  instances,  the  common  law  has  merely  followed 
the  common  experience  of  mankind.  It  rejects  the  testimony  (1.) 
(rf  parties ;  (2.)  of  persons  deficient  in  understanding ;  (8.)  of 
persons  insensible  to  the  obligations  of  an  oath ;  and  (4.)  of  per- 
sons whose  pecuniary  interest  is  directiy  involved  in  the  matter 
in  issue ;  not  because  they  may  not  sometimes  state  the  truth,  but 
because  it  would  ordinarily  be  imsafe  to  rely  on  their  testimony.* 


1  dlnit.  270.  nutter  in  dUimte  might,  from  Oie  Uu  H 

■  Swra,  {)  14, 16.  creates,  be  an  exception  to  the  credit,  but 

■  "XTHbeolgected.tHBtinterMtinthe    Uuitltouchtnottobe  abulntelywtotlw 
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Othor  caases  concur,  in  some  of  these  ctises,  to  randor  the  peraons 
iucompetent,  which  will  he  mentioned  in  their  proper  places.  We 
shall  now  proceed  to  consider,  in  their  order,  each  of  tliese  classes 
of  persons,  held  incompetent  to  testify ;  adding  some  observations 
on  certain  descriptions  of  persons,  held  incompetent  in  particular 
cases. 

§  328.  But  here  it  is  proper  to  ohserve,  that  one  of  the  main 
provisions  of  the  law,  for  securing  the  purity  and  truth  of  oral 
ondencc,  is,  that  it  be  delivered  under  the  sanction  of  an  oath. 
Men  in  general  are  sensible  of  the  motives  and  restraints  of  reU- 
gion,  and  acknowledge  their  accountability  to  that  Being,  &om 
whom  no  secrets  are  hid.  In  a  Christian  country  it  is  presumed, 
that  all  the  members  of  the  community  entertain  the  common 
faith,  and  are  sensible  to  its  influences ;  and  the  law  founds  itself 
on  this  presumption,  while,  in  seeking  for  the  best  attainable 
evidence  of  every  fact,  in  controversy,  it  lays  hold  on  the  con- 
science of  the  witness  by  this  act  of  religion,  namely,  a  public  and 
solemn  appeal  to  tlie  Supreme  Being  for  the  truth  of  what  he  may 
utter.  "The  administration  of  an  oath  supposes  that  a  moral 
and  religions  accountability  is  felt  to  a  Supreme  Being,  and  this 
is  the  sanction  which  the  law  requires  upon  the  conscience,  before 
it  admits  him  to  testify." '  An  oath  is  ordinarily  defined  to  be 
a  solemn  invocation  of  the  vengeance  of  the  Deity  upon  the  wit- 
ness, if  he  do  not  declare  the  whole  truth  as  far  as  he  knows  it;* 
or,  a  religious  asseveration  by  wliich  a  person  renounces  the 
mercy,  and  imprecates  the  vengeance  of  Heaven,  if  he  do  not 

coropetenc;, any  more  than  the friendihip  tlie  greatest  interest;  mtoj  would  betr*( 

or  enmit}'  of  a  perly,  vhose  evidence  ii  the  inoei  eulemn  obli^Cion  and  pnUJc 

offered,  tuiTBrdg  either  of  tlie  parties  in  tlie  cnnfidcnce    for    an   interest  very  mcon- 

cause,  or  many  other  considerations  here-  siderable.    An  universal  exclusion,  where 

after  to  be  inlimated;  tlie  general  answer  no   line   siiort   of  this  could  hare  been 

may  be  tlits,  that  in  p<iint  of  authority  no  drawn,  preserves  inflrmity  from  a  snare, 

distinction  Is  more  alisolulely  settled  ;  and  and  integrity  &oni  suspicion ;  and  keept 

In  point  of  theor;,  the  existence  of  a  di-  the  current  of  evidence,  thus  Ha  at  least, 

Tect  interest  it  capAble  of  being  precisely  clear  and  uninfected."     1  Gilb.  Erid.  by 

proved;  but  its  iuSuence  on  tlie  mind  is  L<offl,  pp.  '223,  '£H. 

of  a  nature  not  to  discover  itself  to  the         '  Wakefield  v.  Boss,  6  Ma«on.  18,  per 

jury ;  whence  it  hath  been  held  expedient  Story,  J.    See  also  Menocliius,  De  Pne- 

to  adopt  a  general  exception,  by  which  sumpl.  lib,  1,  qniest.  ),  n,  82,  38 ;  Parinac. 

witnesses  so  circumstanced  are  free  lh>ni  Opera,  torn-  2,  App.  p.  162,  n.  82,  p.  281, 

tenipifltion,  and  the  cause  not  espnseci  to  n.  33;  By  niters  lioek,  Observ.  Joris  Rmn. 

tlie  haiard  of  the  very  doubtful  estimate,  lib.  6,  cap.  2. 

what  quantity  of  interest  in  the  nuestion,         '  1  Stnrk.  Evid.  22.    The  force  and  ulill- 

in  proportion  to  the  character  of  the  wit-  ty  of  this  sanction  were  familiar  to  the 

ness,  in  any  instance,  leaves  liis  testimony  Romans  from  the  earliest  times.    The  *d- 

enCided  to  belief     Some,  indeed,  are  in-  emu  oath  was  ancientlv  token  by  this  for- 

upable  of  being  biHsed  even  Utently  by  mula,  the  witness  holdJnR  •  flint  ataoa  io 


D.gitizecbyG00glc 


CHAP,  n.}  COHFEMENCT  OF  WTTinSSEB.  888 

Bpeak  the  tnith." '  But  the  correctness  of  this  view  of  the  nature 
of  an  oath  has  been  justly  questioned  by  &  late  writer,^  on  the 
ground  that  the  imprecatory  clause  is  not  essential  to  the  true 
idea  of  an  oath,  nor  to  the  attainment  of  the  object  of  the  law  in 
requiring  this  solemnity.  The  design  of  the  oath  is  not  to  call 
the  attention  of  God  to  man ;  but  the  attention  of  man  to  God ;  — 
not  to  call  on  Him  to  punish  the  wrongdoer ;  but  on  man  to 
remember  that  He  wiU.  That  this  is  all  which  the  law  requires 
is  evident  from  the  statutes  in  regard  to  Quakers,  Moravians,  and 
other  classes  of  persons,  conscientiously  scrupulous  of  testifying 
under  any  other  sanction,  and  of  whom,  therefore,  no  other  decla- 
ratiou  is  required.  Accordingly,  an  oatli  ha^  been  well  defined, 
by  the  same  writer,  to  be  "  an  outward  pledge,  given  by  the 
juror"  (or  person  taking  it),  "that  his  attestation  or  promise 
is  made  under  an  immediate  sense  of  his  responsibility  to  God."  * 
A  security  to  this  extent,  for  the  truth  of  testimony,  is  all  that  the 
law  seems  to  have  deemed  necessary ;  and  with  less  security  than 
tliis,  it  is  believed  that  the  purposes  of  justice  caiinot  be  accom- 
plished. 

§  329.  And  firtt,  in  regard  to  parttea,  the  general  rule  of  the 
common  law  is,  that  a  party  to  the  record,  in  a  civil  suit,  cannot  he 
a  witneaB  eitlier  for  himself,  or  for  a  co-suitor  iu  the  cause.'  The 
rule  of  the  Roman  law  was  the  same.  Omn^ma  in  re  proprid 
iieendi  teatimonii  faeultatem  jvra  miimovenmt.^  This  rule  of  the 
common  law  is  founded,  not  solely  in  the  consideration  of  interest, 
but  partly  also  in  the  general  expediency  of  avoiding  the  multi- 
plication of  temptations  to  peijury.  In  some  cases  at  law,  and 
generally  by  the  coui-se  of  proceedings  in  equity,  one  parly  may 

fall  right  hand;  Si  Ki'ciu,/iiUD,  rum  i>KZ>iapi-    Everitt,  Cowp.  S89.     Tbe  subject  of  oathi 


272.     The  eax\j  ChristiBni  refused  to  u^         >  Wljite'e  cue,  2  Leacb,  Cr.  Cm.  462, 
ter  dny  iioprecalion  whatever;  Tyler  on         *  Tyler  on  Oathi,  pp.  12,  13. 
Oatba,  ch.  D;  and  ■ccordinglj',  under  the         *  Tjler  on  Oathe,  p.  16.     See  aUo  th* 

Chriinan  Emperors,  oaths  were  taken  in  report  of  the  Lords'  Committee,  Id.  In- 

Ihe  simple  fonn  of  religious  asseveration,  trod.  p.  liv.;  S  Intt  166:  Fleta,  lib.  C,  c. 

inoorato  Dei  Oatnipoieatu  nomine,  Cod,  lib.  22 ;  Fortescue,  De  Ijsad  Leg.  Angl.  c.  26, 

2.  tiL  i,  1.  41 :  mcroKuictiii  eivngtlilt  taetlt,  p.  68. 
Cod.  lib.  8,  tit  1, 1. 14.     Constantine  added 

In  a  rescript,  —  Juriijiiraiuii  jtiigiont  tola,  

prin*  qaam  perhibeant  letlimoaium,  jamdii-  142. 
Atm  ardari  pnrdpimta.    Cod.  lib.  4,  tit         *  Cod.  lib.  4,  ti 

20, 1.  9.     See  also  Omichond  n.  Barker,  1  nens  teitiB  in  re  sit 

Atk.  21,  48,  per  Ld.  Hardwicke ;  Willes,  22,  tit  6,  L  10. 

U8. 1.  0. ;  1  Phil,  r 


1.  Evid.  p.  8;  Atcbewn  t>. 
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appeal  to  the  conscience  of  the  other,  by  calling  him  to  answer 
interrogatories  upon  oath.  But  this  act  of  the  adversary  may  be 
regarded  as  an  emphatic  admission,  that,  in  that  instance,  the 
party  is  worthy  of  credit,  and  that  his  known  integrity  is  a  suffi- 
cient guaranty  against  the  danger  of  falsehood.'  But  where  the 
pai-ty  would  volunteer  his  own  oath,  or  a  co-suitor,  identified  in 
interest  with  him,  would  offer  it,  this  reaaon  for  the  admiasion  of 

'  In  several  of  the  Voited  Sc&tei,  anj  paintnient   of   the    administrator.      The 

party,  in  a  mit  aX  law,  maj  compel  tlie  aeposidoiu  of  ench  partlee  may  be  taken, 

advene  partj  to  appear  and  testify  a*  a  aa  of  other  witneaaes,  and  tlie  eipenae 

wimess.    In  Contfrtlcut,  tbis  nrn;  be  done  thereof  taxed  in  the  bill  of  coats.     The 

in  all  cases.    Rev.  Slot.  1S19,  tic  1,  f  142.  laws  relacmg   to   attesting  witnesses   to 

So,  m  Ohio.    Stat.  March  23,  1860,  §9  1,  wills  are  not  aSect«d  by  the  act    Parties 

2.    Jn  Midiigan,  the  applioant  must  Brst  are  also,  with  certain  eiceptioiu,  compe- 

make  affldavit  that  material  fkcu  in  liii  tent  witnesses  for  either  parn ;  in  Mamt, 

case  are  known  to  the  adverse  party,  and  Rev.  Stat.  (185T)  cb.  B2,  §§  78-88;  in  Nev 

that  he  has  no  other  proof  of  them,  in  SamptJare,  Acle  of  1367,  ch.  1952,  pam- 

which  case  he  may  be  examined  as  to  phleteditjooof Lawi.p.  1868;  jn  Vmaa, 

those  &cti.     Bev.   SUL  lUe,   ch.   102,  Acts  of  18G2,No.  18(Kov.38,18G2);  Acta 

(  100.    In  Nan  York,  the  adverse  party  of  ISBS,  No.  IS  (December  6,  1868) ;  ig 

may  be  called  as  a  witness ;  and,  if  so,  be  BAode  iJand,  Rev.  StAt  (1867)  ch.  187, 

mi^  testi^  in  his  own  behalf,  to  the  same  S  84;  in  Comedical,  Pnb.  Stat.  jCompUa- 

matters  to  wbicb  he  is  examined  in  chief;  tjon  of  1854)  p.  05,  g  141 ;  in  (Mid.  Rev. 

and  if  he  testifles  to  new  matter,  the  party  Slat.  (Cnrweo's  edit.]  vol.  S,  p.  1986,  tit.  x. 

calling  hji"  tnay  also  teeti^  to  such  new  ch.  1,  §§  SIO-SIS. 

mattera.     Rev.  Stat.  vol.  S,  p.  769,  8d  [The  Massachusetts  Stntule  of  I860,  dL 

ediL    The  law  is  tbe  same  in  Witairuin.  188  (repealed  by  act  of  1867,  di.  SOS), 


Itev.  BtaL  18*a,  ob.  98,  §8  67,  60  ;  [and    provided  "  where  tbe  original  party  K 
in  New  Jeney,  Nixon's  Digest  (1856),  p.    contract  or  cause  of  action  was  dead," 
187.]     In  Miuaari,  parties  may  summon    that  the  otber  par^  ooold  not  testifv.    In 


a  rtplaiin  suit  (Fischer  v.  Morae,  NorflHa 
S.  J.  C.  Oct.  T.  1B67,  20  Law  Repcuter, 
414),tbrg<iodi,the  defendant  in  bis  answer 
_  _  cUiined  the  replevied  EOods  as  aseignee 
ch.  98,  S5  24, 2fi.  [In  Maataeliiaeiu  {Acta,  in  insolvency  of  a  thitd  person  now  de- 
1867,  chap.  306),  parties  in  alt  civil  actions  ceased.  The  plaintiff  contended,  that  the 
aod  proceedings,  including  protate  and  insolvent  (the  third  person)  obtained  the 
insolvency  proceedit^s,  suits  in  equity,  goods  of  him  by  fraud,  and  thrasfim 
and  all  divorce  suits,  e^icept  those  In  acquired  no  title,  and  offered  himself  as 
wbicb  a  divorce  is  sought  for  tbe  alleged  ,  witness ;  and  it  was  held,  that  he  was  in- 
cnminal  conduct  of  either  party,  may  be  competent,  —  the  original  par^  to  the 
admitted  to  teadiy  in  tbeir  own  &var,  and  cau»e  of  action  bemg  dead- 
may  be  called  as  witnesses  by  tlie  opposite  [The  Connecticut  Statute  provides  that 
party.  In  all  actions  in  which  the  wife  is  no  person  shall  t>e  diaqualined  aa  a  wil- 
a  party,  or  one  of  the  parties  to  the  action,  ness  by  reason  of  interest  in  the  event  ii 
she  and  her  husband  are  competent  wit-  the  suit  whether  as  a  par^  or  otherwise. 
nesses  for  or  against  each  other,  but  they  Under  .ttua  statute  the  wife  is  held  to  be  a 
cannot  testi^  as  to  private  conversations  competent  witness  for  the  husband.  Mer- 
with  each  other.  No  person  so  testi^ing  riain  v.  Hartford  and  N.  H.  R.  R.  Co.,  SO 
is  compelled  to  criminate  himself;  and  u  Conn.  364,  363.  For  a  similar  decision  in 
one  of  tbe  original  parties  to  tbe  contract  Vermont,  see  Rutland  and  B.  E.  R-  Co- 
□r  cause  of  actioa  then  in  iuue  and  on  v.  8imson'i  Adm'r,  19  Law  Rep.  629. 
trial,  be  dead,  or  i^  shown  to  tlie  court  to  See  to  this  point  nnder  the  MassatUiusetts 
be  insane ;  or  when  an  executor  or  admin-  Statute  of  1866,  which  provided  that  pai^ 
istrator  is  a  party  to  the  suit  or  proceed-  ties  in  all  civil  actions  may  testiQ',  tc, 
ing,  the  other  party  oannot  testily,  except  without  the  additional  chiuse  aa  to  has- 
in  the  last-named  case,  as  to  such  acta  band  and  wife  that  it  in  the  Act  of  1867 ; 
and  contracts  as  have  been  done  or  made  (see  ttwrtt,)  Barber  v,  Ooddaid,  20  Law 
since  the  probate  of  tbe  wiU  or  the  ap-  Rep.  408,  and  Snell  f.  Wes^ort,  lb.  414, 
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llie  evidence  totally  £u1b  ;  *  <*  and  it  is  not  to  be  preBtuned  that 
a  man,  who  complains  vithout  cause,  or  defends  without  justice, 
should  have  honesty  enough  to  confess  it."  ' 

§  380.  The  rule  of  the  common  law  goes  still  further  in  regard 
to  parties  to  tie  record  in  not  compelling  them,  in  trials  by  jury,  to 
give  evidence  for  the  opposite  party,  against  themselves,  uther  in 
civil  or  in  criminal  cases.  Whatever  may  be  said  by  tlieorists, 
as  to  t^e  policy  of  the  maxim,  Nemo  tenetur  Beipnim  prodere,  no 
inconrenience  has  been  felt  in  its  practical  application.  On  the 
contrary,  idler  centuries  of  experience,  it  is  stUl  applauded  by 
judges,  as  "a  rule  founded  in  good  sense  and  sound  poUcy;"^ 
and  it  certainly  preserves  the  party  from  temptation  to  perjury. 
This  rule  extends  to  all  the  actual  and  real  parties  to  the  suit, 
whether  they  are  named  on  the  record  as  such  of  not> 

§  331.  Whether  corporat(yra  are  parties  within  the  meaning  of 
this  rule  is  a  point  not  perfectly  clear.  Corporations,  it  is  to  be 
observed,  are  classed  into  public  or  municipal,  and  private  corpo- 
rations. The  former  are  composed  of  all  the  inhabitants  of  any 
of  the  local  or  territorial  portions  into  which  the  country  is  divided 
in  its  political  oi^aiiization.  Such  are  oounties,  towns,  boroughs, 
local  parishes,  and  the  like.  In  these  cases,  the  attribute  of  indi- 
viduality is  conferred  on  the  entire  mass  of  inhabitants,  and  again 
18  modified,  or  taken  away,  at  the  mere  will  of  the  legislature, 
according  to  its  own  views  of  public  coovenionce,  and  without  any 
necessity  for  the  consent  of  the  inliabitanta,  though  not  ordinarily 
against  it.  They  are  termed  guaai  corporations ;  and  are  depend- 
ent on  the  public  will,  the  inhabitants  not,  in  general,  deriving 
any  private  and  personal  rights  under  the  act  of  incorporation ; 

wlkich  decide  that  the  irife  is  u  competent  upon  what  they  give   in  erideitce ;   ud 

witoeu  if  a  party  to  tlia  lutt,  but  not  therefore  the  law  remoTea  them  from  tea- 

otiiemise.]  timonj,  tojpreveat  their  sliding  into  pei^ 

'  "  For  where  a  man,  who  is  intereated  jury ;  and  it  can  be  no  iiijury  to  truth  to 

ID   the  matter  in   question,   would   also  remove  thote  from  the  jury,  who«e  (e>- 

proTe  it,  it  rather  is  a  ground  for  distrust,  timony  may  hurt  themselves,   and   can 

than  any  just  cause  of  belief;  foi^en  ore  never  induce  any  rational  belief"   1  (iilb. 

generally  so  short-sighted,  as  to  look  to  Kvid.  by  Lofil,  n.  228. 

tbeir  own  private  benefit,  whivh  ia  near  >  1  Gilb.  End.  by  Lofll,  p.  S4S. 

ibem,  rather  than  to  the   good   of  the  *  Worrall  v,  Jones,  T  Bing.  3QG,  per 

world,   '  which,   though  on  the   sum  of  Tindal,  C.  J. ;  Rez  i'.  Wobnm,  10  Eaat^ 

tilings  really  best  for  tlie  individual,'  it  408,  per  Lord  Ellenborough,  C.  J.;  Com-  . 

more  remote ;  therefore,  from  the  nature  monwealth  v.  Marsh,  10  Pick.  67. 

of  human  passiona  and  actions,  there  la  *  Hex  i>,  Wobum,  10  "Eut,  3196;  Mau- 

more  reason  to  distrust  such  a  biased  tes-  ran  v.  Lamb,  7  Cowen,  174 ;  Appleton  >. 

timony  than  to  believe  it.    It  is  also  easy  Boyd,  7  Maat.  ISl ;  Fenn  r.  Onuger,  I 

for  persons,  who  are  prejudiced  and  pre-  Campb  ITT. 
potae*Bed,toput  false  and  unequal  glouea 
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its  office  and  object  being  not  to  grant  private  ri^ts,  but  to  lego- 
iate  the  maoaer  of  performing  public  dutiea.^  These  corporatious 
sue  and  are  sued  by  the  name  of  "the  Inhabitaiita  of"  sach  a 
place ;  each  inhabitant  is  direcUj  liable  in  his  person  to  ures^ 
and  in  his  goods  to  seizure  and  aale,  <m  (lie  execution,  which  maj 
iBBue  against  the  collective  body,  by  that  name ;  and  of  course 
each  one  is  a  party  to  the  suit ;  and  his  admiBsions,  it  seems,  are 
receivable  in  evidence,  though  their  value,  as  we  have  seen,  may 
De  exceedingly  light.^  Being  parties,  it  would  seem  naturally  to 
ft^ow,  that  these  inhabitants  were  neither  admifisible  as  witnesses 
for  themselves,  nor  oompellable  to  testify  agfunst  themselves ;  but 
considering  the  public  nature  of  the  suits,  in  which  they  are  par- 
ties, and  of  the  intarest  generally  involved  in  tiiem,  the  minute- 
ness of  the  private  and  personal  interest  concerned,  its  coutii^ent 
character,  and  the  almost  certain  foilure  of  justioe,  if  the  rule 
were  carried  eut  to  such  extent  in  its  application,  these  inhabitantB 
are  admitted  as  competent  witnesses  in  all  cases,  in  which  the 
rights  and  liabiliti^  of  the  corporation  only  are  in  controversy. 
But  where  tlie  inhabitants  are  individually  and  personally  inter- 
ested, it  is  otherwise.^    Whether  this  exception  to  the  general 

'  AtueU  t  AiDw  oa  Corp.  10,  IT;  Ad.  &  Bl.  788.    Bee  lUo  Previtt  o.  TU- 

Humford  u.  Wood,  18  Ma»i,  192,  The  lay,  1  C.  &  P.  140;  Ang.  &  Ames  on 
otMerTBtiaiu  in  the  text  ate  ap^ied  to  Corp.  890-SM ;  Canneclicat  d  Bradkh,  14 
Amerioui  corporatioiu  of  a  political  char-  Mus.  29S ;  GK)uId  c.  James,  6  Ccwen, 
acier.  Whether  a  mDnicipnl  corporation  SOO;  Jacobson  k.  Fountain,  2  Johns.  ITO; 
can  in  ererj  case  be  diMolred  by  an  act  WeUer  t>.  The  GoTcmon  of  the  Found- 
of  the  legiiiature,  audio  what  extent  Buch  ling  HoBpital,  Peake's  Coi.  158;  u/ra, 
act  of  diBsolution  may  conatitutiaiially  |  405.  In  the  English  courts,  a  dislino- 
opente,  are  quaitions,  nhich  it  is  aot  tion  Lt  taken  between  Total  and  rataUe  in- 
neceisar/  here  to  discnaa.  See  Willcock  liabilants,  Ihc  former  being  held  inadmit- 
on  Manicnpal  CorporatioDS.  pt.  1,  S  S52;  sibte  as  wilnesses,  and  tira  latter  being 
Teirete  v.  Taylor,  9  Craocli,  48,  6i ;  held  eompeient;  and  this  distinction  ba» 
DaTtniouthCollegei?. Woodward. 4Wheat  been  reco^iied  in  some  of  our  own 
618,  62V,  6S&;  [Warrea  ti.  Cbarleatowii,  2  courts;  though  upon  the  grounds  stated 
Gray,  84,  1D0.1  In  the  text,  it  does  not  seem  applicable  to 
'  Sufira,  $  176,  and  note.  our  institutioiia,  and  i*  now  gcnenlly  d!i- 
■  Swift's  Kvid.  67;  Rex  v.  Mayor  of  regarded.  See  Commonwealtli  o.  Baiid, 
LoDdon,  2  Lev.  231.  Thus,  an  inhabitant  4  S.  £  R.  141 ;  Falla  r.  Belknqi,  1  John*. 
1»  not  competent  to  prove  ■  way  by  pre-  480,  491 ;  Corwein  h.  Hames,  11  Johns. 
Bcnption  for  all  tJie  inhabitants;  Odiome  76;  Bloodgood  v.  Jamaica,  12  Johns.  285; 
V.  Wade.  8  Pick.  618;  nor  a  right,  in  nil  tupnt,  §  176,  note,  and  the  cuea  aboTS 
tlie  inliabitnnts  to  take  sholl-dflh ;  T.uf kin  cited.  But  in  England,  rated  inhabilante 
D.  Haakell,  a  Pick.  856;  fur  ill  such  casea,  are  now  by  statutes  loade  compelunt  wit- 
by  tlie  common  law,  the  roconl  woiilii  be  nesses  on  indictmenta  for  non-repair  of 
eridence  of  the  cuaCom,  in  favor  of  tlie  bridges;  in  actions  ag^nst  the  hundred. 
witnels.  [But  aee  Look  v.  Bradley,  18  under  the  statute  of  Winton ;  in  actirav 
HetS09,B72.]  This  ground  of  otgoction,  for  tiotous  assemblies;  in  acUons  against 
tiowerer,  is  now  remored  in  En^and,  by  charchwardens  for  misapplication  of  ' 
Slat.  S  &  4  W.  IV.  c.  4Z  The  same  prin-  ftuids ;  in  summary  convicuoiis  under  7 
dplo  is  applied  to  any  private,  Joint,  or  and  8  Geo.  IV.  c.  29,  80 ;  on  the  trial  of 
Mttman  lUteresL    Parxer  v.  Mitchell,  11  indictiDeiKa  under  the  genend  highvqr 


D.gitizecbyG00glc 


OHAP.  n.]  coHPETBNOT  OF  wmissesa.  88T 

rale  ma  solelj  created  by  the  statutes,  vhich  liaTe  been  passed 
<m  Hob  subject,  or  previoasly  existed  at  common  lav,  of  vhich  the 
statutes  are  declaratory,  is  not  perfectly  agreed.'  In  either  case, 
the  general  reason  and  neoessity,  on  vhicb  the  exception  is 
founded,  seem  to  require,  that  where  inhabitants  are  admissible 
as  witnesses  for  the  corporation,  tiiey  ahonld  also  be  compellable 
to  testify  against  it;  bat  the  point  is  still  a  vexed  question  * 

%  882.  Private  eorporationt,  in  regard  to  onr  present  inquiry, 
may  be  divided  into  two  classes,  namely,  -pecmnary  or  mtma/ed  m- 
im>aion»,  such  as  bonics,  insurance,  and  manufacturing  companies, 
and  the  hke,  and  institutions,  or  aoattitt  for  rdiguna  and  Aari- 
tabU  purpoiea.  In  the  former,  membership  is  obtained  by  the 
purchase  of  stock  or  shares,  without  the  act  or  assent  of  the  cor- 
poration, except  prospectively  ajid  generally,  as  provided  in  its 
charter,  and  by-laws ;  and  the  interest  thus  acquired  is  private, 
pecuniary,  and  vested,  like  ownership  of  any  other  property.  In 
the  latter,  membership  is  conferred  by  special  election;  but  the 
member  has  no  private  interest  in  the  funds,  the  whole  property 
being  a  trust  for  tlie  benefit  of  others.  But  all  tliese  are  equally 
corporations  proper ;  and  it  is  the  corporation,  and  not  the  indi 
vidua!  member,  that  is  party  to  the  record  in  all  suits  by  or  against 
it.^  Hence  it  follows,  that  the  declarations  of  the  members  are 
not  admissible  in  evidence  in  such  actions  as  the  declarations  of 

act  and  the  genend  ffimpike  net ;  nnd  (a  Stat  1B4G,  eh.  84,  art.  1,  §  26.     In  Ni~» 

UMlterH  relating  to  rates  and  cesees.   Phil.  Jengg,  ihej  are  admiisible  in   luits  fbr 

ft  Am.  on  E^d.   13S-138,  8U6:  1  PhU.  dmmmjb  to  wblch  the  count?  or  town  il 

Kvid.  18&-I41.    In  the  province  of  Nan  entitled.    Rer.  Stat  1846,  tit  84,  di.  B, 

Brantriet,  niied  Inhabitanle  are  now  innde  J  6.    See  Stewart  v.  Saybrook,  Wrkht, 

compeient   wrtnesiee  in  all  uitea  where  874;  Barada  i^.  Canndelet,  S  Miu.  644. 
the  tnirn  or  pariah  tnay  in  any  manner  be         '  Svpra,  £  175,  and  the  casea  dted  in 

afrecle<),  or  where  it  nuiy  be  interested  in  note.    See  alto  Phil.   &  Am.   on  Evid. 

a  pecuniary  penslty,  or  where  its  offlcera,  p.  896,  note  (2) ;  1  Phil.  Evid.  876 ;  City 

acting  in  i»  behalf,  ar«  partlee.     Stat  9  Council  v.  King,  1  McCord,  1B7;  Mar»- 

Vki.  cap.  4,  March  7,  1840.     In  several  den  v.  Stanifleid,  7  B.  ft  C.  816 ;  Hex  v. 

or  the  United  Statee,  alio,  the  inliabltanu  Kinltbrd,  2  Eaat,  660. 
or  cnuntiea  and  other  munieipal,  territo-         *  In  Rex  v.  Wobum,  10  Eaat,  896,  aad 

rial,  ur  qmai  CDrparationa,  are  escpreasiy  Rex  v.  Hardwleke,  ll  Eaat,  678, 684,  686, 

•trclaiKl  by  atatutca,  to  be  uimpeient  wit-  689,  it  iraa  tald  tiMt  they  were  not  coi» 

»e«ae4,  in  all  suita  in  which  the  corpora-  Milable.      See   accordinoly,  Plattekiil  b. 

Kim  ia  a  party.     See  Maau,  llev   Stat  New  Falti,  16  Johns.  806. 
1840,  ch.  116.  976;   MiuiachaaetU.  liev.         *  Merchant!'  Bank  r.  Cook,  4  Pick. 


Btat.  oh.  M,  !  64 ;    Vemuml.  Rev.  Stat  406.    It  baa  been  heM  in  ilaian,  that  • 
1.81.  5  IE 

liis.  PI 

1166;  Mkhigati,  Rev.  Stat  l&tS,  ch.  102,  where  the  corporation  is  pajrty  tc 


I83B,  eh.  81,  f  18;  Nm  Yorli,  Hev.  Slat    corporator,  or  sharebolder  in  a  moneyed 
-  '    ■  fOe,  439  (Sdedit);   Pennnrf-    institn(ion,  ia  substantially  a  party,  and 

.   Die.  pp.   216.   913.    1019,    therefore  is  not   oomptllsble    to    testily 


^ 


I,  pp.  406,  439  (Sdedit);   Paxaml-  instttnlion,  is  substantially  a  party,  and 

,   Dunl.   Dig.  pp.   216,   918.    1019,  -^ -----  • "-"-    --    ■  — ■»- 

Mkhigat,,  Rev.  Stat  l&lfl,  ch.  102,         _ ,      ,  . 

WiKotain,  Rer.  Stat.  1849,  ch.  10,  ord.      Bank  of  Okltown  v.   Houlton,  : 

Id.  eh.  98,  I  49;    Virginia,  Rev.  She^.  601.    Shepley,  J.,  diiaentius. 

849.  ch.  176,  S  17;  Mamuri.  Hut 
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parties,'  though  There  a  member  or  an  ofHoer  is  an  agent  of  the 
oorporation,  his  declarationB  ma;  be  admissible,  as  part  of  the  ret 
gettce?' 

§  388.  But  the  members  or  stockliolders,  in  institutions  created 
for  private  emolument,  though  not  parties  to  the  record,  are  not 
therefore  admiatibU  aa  teitnettet;  for,  in  matters  in  vhich  the  cor- 
poration is  concerned,  they  of  course  liave  a  direct,  certain,  and 
rested  interest  vhich  necessarily  excludes  them."  Yet  the  mem- 
hers  of  diaritalle  and  reliffioits  gocieties,  liaving  no  personal  and 
private  interest  in  the  property  holden  by  the  corporation,  are 
competent  vntneesea  in  any  suit  in  which  the  corporation  is  a  party. 
On  this  ground,  a  mere  trustee  of  a  savings  bank,  not  being 
a  stockliolder  or  a  depositor,*  and  a  trustee  of  a  society  for  the 
instruction  of  seamen,'  and  trustees  of  many  other  eleemosynary 
institutions,  have  been  held  admissible  witnesses  in  such  suits. 
But  where  a  member  of  a  private  corporation  is  inadmissible  as 
a  witness  generally,  he  m&j  gtill  be  called  upon  to  produce  the 


I  City  Bulk  b.  Bateman,  T   Hit.  &  coiporadon,   a  member,  once  lial>Ie,  t«- 

Johni.  104, 109 ;  Hartford  Bonk  v.  Hart,  mains  lo,  Dotwitlistandinfc  Ilia  alienatioii 

8  Day,  491,  496;  MagiU  v.  Kaufflnan,  4  of  stock,  or  dis&nDcliiaement,  and  there- 

8.   &  K.  817 ;    Stewart   v.    Run^ngdon  fore  is  not  a  competent  witneu  fi)r  tbe 

Bank,  11  S.  &  R.  297 ;  Atlantic  Ins.  Co.  corporation   in  such  action,      Hdtst  ». 

i>.  Conord,  i  Waah.  668,  677;  Fairfield  The  Mill-Dam  Foundry,   21  Pick.   453. 

Co.  Turnpike  Comp.  v.  Thoip,  IS  Conn.  Bat  nhere  his  linliility  to  the  execution 

178.  iHued  against  the  corporation  ia  not  cer- 
tain, but  depends  on  a  special  order  to  be 
granted  by  the  court,  in  its  dis(.Tetion,  he 

all  corporaUons,  haTing  a  common  Aind  is  a   competent   witness.     Kcedham   v. 

distributable  among  the  members,  and  in  Law,  12  M.  &  W.  060.     The  clerk  of  a 

which  tlioy  tlierefore  have  a  private  in-  corporation    !s   a  competent  witneaa   to 

terest;  the  principle  of  eiclnsion  apply,  irfeniiiy  ita  books  and  verify  its  recOTdt, 

ing  lo  nil  cases  where  that  private  inlereal  altliough  lie  be  a  member  of  the  corponi- 

would  bo  affected.    Doc  d.  Uayor  and  tion,  and  interested  in  the  suit,    ^^^n 

Duntesaes  of  SloQbrd  v.  Touili,  S  Younge  v.  Lowell,  B  Met.  301.    In  several  of  Om 

&  Jcr.  19;  City  Conncil  v.  King,  4  ifo-  United  Stales,  however,  tlie  members  of 

Cord,  487,  488;    Davies  i>,   Morgan,   1  private  corporations  are  made  ctimpelent 

Tyrwh.  467.    Where  a  corporation  would  witnesses   by  express  statutes;    and  in 

etainiuc  one  of  its  members  as  a'witDess,  others  tbey  are  renclerod  so  by  Ibrce  of 

he  may  be  rendered  competent,  cltlier  by  general  statutes,  removing  the  objection 

a  sale  of   Ilia  stock  or  inlorest,  where  of  interest  from  all  witnesses.      Supra, 

membersliip  is  gained  or  lost  in  tliat  way;  §  331. 

or,  by  living  disfranchised ;  wliich  is  done  '  AUddletown  Savings  Bunk  b.  Batea, 

bv  nn  iiitonnation  in  the  nature  of  a  quo  11  Conn.  lilO. 

W  against  iJie  member,  who  con-  '  MillerM.Mariner'sCiiurcIi,7Greenl. 


fesscs  die  inf(>rmation,  on  which  the  plai 
tilf  obtains  judgment  to  disfranchiae  liii 

Mayor  of  Colchester  i>. ,  1  f .  Wms. 

6ilii.     Where  tiie  action  is  agaiiiat  the 


61.  See  also  Anderson  e.  Brock,  3 
Oreenl.:}13:  Wells  ti.Lane,8  Johns. MS; 
Gilpin  a.  Vincent,  9  Johns.  219;  Nayion 
Thatcher,  7  Mass.  398;   ComweU  n 


poration  fiir  a  debt,  and  the  stockholders  Isham,  1  Day,  36;  Kichanlson  o.  Free- 
are  by  statute  made  liahte  for  sucli  debt,  man,  6  Greenl.  67;  Weller  r.  Foundling 
and  their  properly  is  liable  to  seizure  Hospital,  Feake's  Cas.  163 ;  [Davie*  > 
upin  the  execution  issued  against  the  Morris,  17  Jeati.  St  R.  206.) 
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corporate  documenta,  in  an  action  ^ainat  (he  corporation  ;  for  he 
is  a  mere  depositary,  and  the  party  objecting  to  his  competency  is 
BtiU  entitled  to  iuqnire  of  him  concerning  the  custody  of  the  docu- 
ments.' And  if  a  trustee,  or  other  member  of  an  eleemosynary 
corporation,  is  liable  to  costs,  this  is  an  interest  which  renders 
him  incompetent,  even  tliough  he  may  have  an  ultimate  remedy 
over.' 

§  834.  The  rale,  by  which  parties  are  excluded  from  being 
iritnesses  for  themselves,  applies  to  the  ease  of  kuaband  and  wife; 
neither  of  Uiem  being  admissible  as  a  witness  in  a  cause,  civil  or 
crimuial,  in  which  the  other  is  a  party .^  This  exclusion  is  founded 
partly  on  the  identity  of  tlieir  legal  rights  and  interests,  and  partly 
on  principles  of  public  policy,  which  lie  at  the  basis  of  civil  society. 
For  it  is  essential  to  the  happiness  of  social  life,  that  the  confi- 
dence subsisting  between  husband  and  wife  should  be  sacredly 
protected  and  cherished  in  its  most  unlimited  extent ;  and  to  break 
down  or  impair  the  great  principles  which  protect  the  sauctitieB 
of  that  relation  would  he  to  destroy  the  best  solace  of  human 
existence.* 

§  335.  The  principle  of  this  rule  requires  its  application  to  all 
cases,  in  which  the  inierests  of  the  other  party  are  involved.  And 
therefore,  the  wife  is  not  a  competent  witness  against  any  co- 
defendant,  tried  witli  her  husband,  if  the  testimony  concern  the 
husband,  though  it  be  not  directly  given  against  him.'     ^Tor  is 

1  Rex  B.  Inhabitants  of  NelherthanB,  fbr,  but  not  ogilnit  each  other,  hi  criml- 

2  U.  ft  S.  287;  Wilcock  on  Municipal  nal  proMcutionB.  Code  of  1851,  art.  2391. 
Corp.  809,'    WigKln   v.   LoneU,  8  Met  *  Stein  n.  Bowman,  IS  Petera,  228,  per 

301.  McLean,  J.;    lupro,  §  264;   Co.  Lit.  8, 

"  Bex   V.   St  Mary   Magdalen,    Ber-  b. ;    Davit  c.  Bmwoodj,  4   T.  R.  678 ; 

moad«e7,  3  East,  7.  Barker  v.  Dixie,  Cai.  temp.  Hordtr.  264; 

*  An  exception  or  qoaliflcation  of  this  Bentle;  i>.  Cooke,  S  Doag.  422,  per  Ld. 

rule  u  admitted,  in  ca«ea  where  the  hiu-  ManiBeld.  The  roleia  the  latnc  in  equity. 

band's  «ciXiUQt-book»  have  been  kept  by  Vowles  v.  Young,  18  Vei.  144.      So   <l 

the  wife,  and  are  offered  in  evidence  in  the  law  of  Scotland.    AKboh's  Practice, 

an  action  brouglit  by  liim  for  goods  sold,  p.  461.    See  alBo2Kent,Comm,  179,  IBO; 

4c.     Here  the  wife  n  held  a  competent  Commonwealth  b.  Marah,   10  Pick.  57 ; 

witneu,  to  lestify  that  she  made  the  en-  Bohbin*  u.  King,  2  Leigh,  Com.  K.  142, 

triea  by  hi»  direction  and  in  bis  presence;  144;    Snyder  v.   Snyder,  8  Binn.   488; 

aAer  wluch  his  own  supplecory  oath  may  Corse  e.  Patterson,  6  Ha".  &  Johns.  163  ; 

be  received,  as  to  the  times  when  the  Bart»t  t>.  Allen,  7  Exchr.  609. 
riiarges  were  made,  and   that  they  are         *  Hale,  P.  C.  801;  Dalt.  Ju«t  c.  Ill ; 

JDst  and  tnie.    Littlefleld  v.  Rice,  10  Met  B«v  r.  Hood,  1  Mood.  Cr.  Cia.  281 ;  Bex 

287.    And  see  Slanlon  v.  Wilson,  3  Day,  n.  Smith,  Id.  289.    [The  hnabnnd  Is  not  ft 

37 ;  Smith  v.  Sanford,  12  Pick.  139.    In  competent  witneii  ibr  or  against  the  Onw- 

the  principal  case,  the  eorrectncss  of  the  tee  of  the  wiffe's  separate  esfnte,  in  a  mlt 

contrary  decision  in  Can  v.  Cornell,  4  between  the  Imstee  and  ft  third  person  la 

Venn.  110,  was  denied.    In  /oun,  hue-  regard  to  the  trust  estate.    Ilasbrouck  v. 

bond  ODd  wife  an  competent  witnesses  Vandervort,  6  Selden,  168.] 
38- 
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■ho  a  witness  for  a  co^efeadant,  if  her  testimony,  as  in  the  casa 
of  a  coDBpiracy,''  would  tend  directly  to  her  husband's  acquittal ; 
nor  where,  as  in  the  case  of  an  assault  *  the  interests  of  all  the 
defendanta  are  insepuable ;  nor  in  any  suit  in  whioh  the  rights 
of  her  husband,  though  not  a  party,  would  be  concluded  by  any 
rerdict  therein ;  nor  may  she,  in  a  suit  between  others,  testify  to 
any  matter  for  which,  if  true,  her  huahaud  may  be  indicted.'  Yet 
where  the  grounds  of  defence  are  several  and  distinct,  and  in  no 
manner  dependent  on  each  otiier,  no  reason  is  perceived  why  the 
wife  of  one  defendant  should  not  be  admitted  as  a  witness  for 
another.* 

§  386.  It  makes  no  difference  at  what  time  the  relation  of  husband 
and  wife  commmeed;  the  principle  of  exclusion  being  applied  in 
its  full  extent,  wherever  the  interests  of  either  of  them  are  directly 
coaeemed.  Thns,  where  the  defendant  married  one  of  the  plain- 
tiff's witnesses,  after  she  was  actaally  summoned  to  testify  in  the 
Buit,  she  was  held  incompetent  to  give  evidence.'  Nor  is  there 
any  difference  in  principle  between  the  admissibility  of  the  hns- 
band  and  that  of  the  wife,  where  the  other  is  a  party .^  And  when, 
in  any  case,  they  are  admissible  against  each  other,  they  are  also 
admissible  for  each  other.'' 

§  337.  Neither  is  it  material,  that  this  relation  no  longer  emtt. 
'fhe  great  object  of  the  rule  is  to  secure  domestic  happiness,  by 

'  Rex  u.  Locker,  G  Esp.  107,  per  Ld.  bj  ahoiring  that  that  wltneu  wm  inl*- 

GUenborongh.  who  wid  ft  wm  a  dear  nils  tuea  in  a  mawrial  &ct    lUz  x.  Smith, 

of  Uie  Ian  of  EaKland.    The  State  c.  Bur-.  1  Mood.  Cr,  Caa.  289.    If  ^e  coDTicdon 

lingham,  8  Sliepl.  104;  [Commonwealth  of  a  priaoner,  ojraiW  irbom  the  Is  called, 

V.   RobiiuoD,   1    Gm7,   £56,  5fiB.1      But  will  atrengthen  tfae  hope  of  pirdou  br  her 

where  several  are  juintlj  indicted  for  na  husband,  who  is  already  conTicted,  0iit 

.Dflence,  which  might  hare  been  commit-  goes  onlj  to  her  credibility.  Rex  t.  Rndd, 

ted  either  by  ooe  or  more,  and  thej  are  1  Leach,   ISG,  151,     Where  ooe  of  two 

tried  Mpamlely,  it  hm  been  held  that  the  persons,  separately  indicted  fbr  die  same 

wife  of  one  i)  a  competent  witness  for  tbe  larceny,  has  been  convicled,  hia  wifb  ia  a 

others.    The  Commouwealth  d.  Manaon,  competent  witness  against  the  other.    B«. 

2  Ashm.  SI ;   The  Suie  v.  Worthing,  1  gina  c.  WilUami,  6  C.  &  P.  281. 
Bedington,  02 ;  infia,  §  863,  note.     But         •  Fedle;  c.  Wellealey,  8  C.  &  P.  668. 

•ee  PuUen  v.  The  People,  1  Doug.  Mlcld-  This  case  fonna  an  exception  to  tbe  geo- 

gan,  S.  IB.  eral  rule,  that  neither  a  witnees  nor  a 

»  Bex  V.  Frederic,  2  Slra.  1096.    [See  par^  can,  by  his  own  act,  depriTe  tbe 

Stale  V.  Wortbiog,  81  Midaa,  62;  mfia,  other  ^arty  of  a  right  to  the  tesdmony  of 

}  8t)8,  note.]  the   witness.     See  mpio,   %  167 ;   laffti, 

'  Den  d.  Stewart  n.  Johoton,  8  Earrl-  %  41B. 
•OD,  8S.  *  Bex  V.  Seijeant,  1  By.  ft  H.  R03. 

'  PhU.  &  Am.  on  Evid.  160,  □.  [2] ;  1  In  tills  case,  the  hiuband  was,  on  thb 

Phil.  Evid.  76,  Q.  (1^.     But  where  the  ground,   held  incompetent  as  a  wiliMM 

wife  of  >ne  prisoner  was  called  to  proTe  against   the  wife,  upon   an   lodlctnwBt 

an  alila  io  favor  of  another  Jointly  indict-  against  her  and  odiers  fbr  conaptra^,  ts 

•d,  she  was   held   iocompetent,  on    the  procuring  him  to  many  her. 
ground  that  her  evidence  went  to  weaken  '  Bex  ».  Scijeant,  1  By.  &  M.  S5X 

ttiat  of  tbe  wituesB  agwnst  her  hucband. 
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placing  the  protecting  seal  of  the  law  upon  all  confidential  com- 
municatJons  between  hnsband  and  wifo ;  and  whatever  has  come 
to  the  knowledge  of  either  hy  means  of  the  hallowed  confidence 
which  that  relation  insj^res,  cuinol;  be  afterwards  dimlgod  in 
testimony,  even  though  the  otlier  part^  be  no  longer  living.^  And 
even  where  a  wife,  who  had  been  divorced  by  act  of  parliament, 
and  had  married  another  person,  was  offered  ae  a  witness  by  the 
plaintiff,  to  prove  a  contract  agunst  her  former  husband,  Lord 
Alvanley  held  her  clearly  incompetent ;  adding,  with  his  diarao- 
teristic  energy,  —  "  it  never  shall  be  endured,  tiiat  tbo  confidence, 
which  the  law  has  created  while  the  parties  remained  in  the  moat 
intimate  of  aU  relations,  shall  be  broken,  whenever,  by  the  mis- 
conduct of  one  party,  the  relation  has  been  diesolred."  ' 

§  S38.  This  rule,  in  its  spirit  and  extent,  is  analogous  to  thJtt 
which  excludes  confidential  communicatioas  made  by  a  client  to 
his  attorney,  and  which  has  been  already  considered.^  Accord- 
ingly, the  wife,  after  the  death  of  the  husband,  has  been  held 
competent  to  prove  facts  coming  to  her  knowUdge  from  oOur 
tovTca,  and  not  by  means  of  her  situation  as  a  wife,  notwithstand- 
ing they  related  to  the  transactions  of  her  husbuid.* 

339.  This  rule  of  protection  is  extended  only  to  Um^td  marrioffeaj 
or  at  least  to  such  as  are  innocent  in  the  eye  of  the  law.  If  the 
cohabitation  is  clearly  of  an  immoral  character,  as,  for  example, 
in  the  case  of  a  kept  mistress,  the  parties  are  competent  witnesses 
for  and  against  each  other.^  On  the  other  hand,  upon  a  trial  for 
polygamy,  the  first  marri^e  being  proved  and  not  controverted,  the 
woman,  with  whom  the  second  marriage  was  had,  is  a  competent 

'  Stein  V.  Bowmui,  13  Felen,  309.  ttom  each  other,  under  aiticlei.    See  flir. 

'  Monroe  v.  Twistletan,  Peiike'*  Bvld.  ther,  tupra,  %  264 ;  The  St&te  v.  Jolly,  • 

A]^.  Ixxxrii.  [xci.]  expounded  and  con-  DeT.  &  Bat  110;   Bamea  v.  Camatw,  1 

finned  in  ATeaon  v.  Ld.  Kinnainl,  6  East,  Barb.   892,     [In   an  action  on  the  cue 

192,  198,  per  Ld.  EUanborough,  and  in  brought  bf  a  hwband  tar  criminal  coo- 

"  '  -        iiMle    "- ■■  -      "    '  - -    -  "'  '^ -•--  '-" *--- 


]>oker  p.  ilBsler,  K/.  &  M.  198.  per  Beat,  rertaiion  with  hig  wife,  the  lalter,  after  a 

C.  J. ;   Stein  v.  Bowman,  13  Pelen,  228.  divorce  from  the  bonda  of  maCrimoa;,  i* 

in  the  case  of  Beveridge  a,  Minter,  I  C.  a  oompetent  witneas  in  ihvor  of  the  hnt- 

t  B.  864,  in  which  the  widow  of  a  de-  band,  to  proTe  the  charge  in  the  uectara- 

ceaaed  proraiaor  nrai  admitted  br  Abbott,  tion.    DEckcrman  i>.  Qravea,  6  Ciuh.  808; 

C.  J.,   aa  a  witneas  for  the  pkintiff  to  in/ra.i  844,  note.] 

prore  the  promiie,  in  an  action  against  ■  Supra,  H  240,  248,  244,  888. 

har  haaband's  eiecutora,  the  principle  of  *  Coffin  v.  Jonea,  18  Pick.  446;  Wll" 

tbe  rule  doe*  not  seem  to  have  received  Uama  v.  Baldwin,  T  Term.  600 ;  Cornell 

any  conaideration ;  and  tbe  point  was  not  d.  Vanartedalen,  4  Barr,  S64 ;   Weill  », 

wved,  tiie  verdict  being  for  the  defen-  Tucker,  8  BInn.  866.    And  see  Sannden 

dwiti.     See  alio  Terry  b.  Belcher,  1  Bai-  o.  Hendrix,  6  Ala.  224 ;  McQuire  e.  M*. 

lej"!  B.  668,  that  the  rule  excludea  the  loney,  1  B.  Monr.  224. 

tMtiiDony  of  a  huiband  or  wife  lefarated  *  Batthewi  v.  Galindo,  4  Witg.  BIO 
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witnesB ;  for  the  second  marriage  is  void.^  But  if  tlie  proof  of  tlie 
first  marri^e  were  doubtful,  and  the  foot  were  controverted,  it  iB 
conceived  that  she  would-  not  be  admitted.'  It  seems,  howerer, 
that  a  reputed  or  supposed  wife  ma;  be  examined  on  the  voir 
dire,  to  facts  showing  the  invalidity  of  the  marriage.'  Whether 
a  woman  is  admissible  in  favor  of  a  man,  with  whom  ^e  lias 
cohabited  for  a  long  time  as  his  wife,  whom  he  has  constantlf 
represented  and  acknowledged  as  such,  and  bj  whom  he  has  bad 
children,  has  been  declared  to  be  at  least  doubtful.*  Lord  Kenyon 
rejected  such  a  witness,  when  offered  by  the  prisoner,  in  a  coital 
case  tried  before  him ;  ^  and  in  a  later  case,  in  which  his  decisions 
were  mentioned  as  entitled  to  be  held  in  respect  and  rerwenoe, 
an  arbitrator  rejected  a  witness  similarly  situated ;  and  the  court, 
abstfuning  from  any  opinion  as  to  her  competentT-,  confirmed  the 
award,  on  the  ground  that  the  law  and  foct  had  both  been  mb- 
mitted  to  the  arbitrator.'  It  would  doubtless  be  incompetent  for 
another  person  to  offer  the  testimony  of  an  acknowledged  wife,  on 
the  ground  that  the  parties  were  never  legally  married,  if  that 
relation  wore  always  recognized  and  believed  to  be  lawM  by  the 
parties.  But  where  the  parties  had  lived  tc^ther  as  man  aM 
wife,  believing  themselves  lawfolly  married;  hut  had  separated 
on  discovering  that  a  prior  husband,  supposed  to  be  dead,  was 
still  living ;  the  woman  was  held  a  competent  witness  against  the 
second  husband,  even  as  to  focts  communicated  to  her  "by  him 
dnring  their  cohabitation.' 


in   coDtroTers}',  the    lame    principle,   it         *  Anon,  cited  bj  Bicbatdi,  fi.,  in  I 

•eema,  will  exclude  the  second  wife  alio.  Price,  68. 

See  a  Stark.  Bvid.  MO ;  Grigg'a  aaa,  T.  "  CRmpbeH  i-.  Twemlow,  1  Price,  81, 

Raym.  1.    But  it  aeeniB,  that  the  wifb,  88,  BO,  SI.    Kichards,  B.,  olnerred,  that 

though  inadmiuible  aa  a  wiOieu,  may  be  he  should  certainlj  hare  done  as  the  ar- 

^>rut{u«(/ iu  court  for  the  purpose  of  being  hitrator  did.     To  admit  the  witness  In 

identified,  sJthnugh  the  proof  tiius  tiir-  such  a  case  would  both  encontage  immo 

Dished  ma;  Hfflx  a  criminal  charge  upon  rslilj,  and  enable  the    partieB  at  their 

the  husbaod ;   ia,  for  example,  to  show  pleasniv  to  perpetrate  ftaud,  bj  admitting 

that  she  was  the  peraou  to  whom  he  was  or  denying  the   marriage,   as   mar  init 

Drst  married ;   or,   who    passed  a  note,  their  conTenience.     Hence,  cohabitation 

which  he  is  charged  with  having  stolen,  and   a^owledgmenl,   as   hostamd   and 

AlMon'g  Fr.  p.  40S.  wife,  are  held  conclusiTe  against  the  par- 

'  Feat's  case,   2  Lew.  Cr.   Cu.  288 ;  ties,  in  all  cases,  except  where  the  &ct  oi 

Wakefield's  case.  Id.  279.  the  inddeits  of  marriage,  such  as  l^tl- 

*  1  Frice,  88,  HB,  per  Thompson,  C.  B.  macy  and  inheritance,  are  directly  in  COO- 

1f  a  woman  sue  as  a  feme  sole,  her  bus-  trorersy.     See  also  Diroll  v.  Leadbetter, 

band  is  not  admjsuble  as  a  witness  for  the  i  Pick.  Z20. 

defendant,  to  prove  her  a  feme  coTert,  ^  WellB  c.  Fletcher,  6  C.  &  P.   12; 

thereby  to  nonsuit  ber.  Beatley  v.  Cooke,  Wells  e.  Fisher,  1  M.  &  B.  99,  ai  d  not*. 
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§  S'lO.  Whether  the  rule  may  be  relaxed,  bo  aa  to  admit  ihe 
wife  to  testify  against  the  husband,  hy  hit  eontentf  the  authorities 
are  not  agreed.  Lord  Hardwicke  was  of  opinion  that  she  was  not 
admisBible,  erm  with  Hie  husband's  coosent;^  and  this  opinion 
has  been  followed  in  this  country ;  ^  apparently  upon  the  ground, 
that  the  intereet  of  the  husband  in  preserving  tlie  confidence 
reposed  in  her  is  not  the  sole  foundation  of  the  rule,  the  public 
having  also  an  interest  in  the  preservation  of  domestic  peace, 
which  might  be  distorbed  by  her  testimony,  notwithstanding  his 
oonaent.  The  very  great  temptation  to  peijury,  in  such  case,  is 
not  to  be  overlo(^ed.'  But  Iiord  Chief  Justice  Best,  in  a  case 
before  him,*  said  he  would  receive  the  evidence  of  tlie  wife,  if  her 
husband  consented ;  apparently  regarding  only  the  interest  of  the 
husband  as  the  ground  of  her  exclusion,  as  he  cited  a  case,  where 
Lord  Mansfield  had  once  permitted  a  plaintiff  to  be  examined  with 
his  own  consent. 

§  841.  Where  the  husband  or  wife  is  not  a  party  to  the  record, 
but  yet  has  an  intereat  Erectly  invoived  in  the  suit,  and  is  therefore 
incompetent  to.  testify,  the  other  also  is  incompetent.  Thus,  the 
wife  of  a  bankrupt  cannot  be  called  to  prove  the  fact  of  his  bank- 
ruptcy." And  the  husband  cannot  be  a  witness  for  or  against  his 
wife,  in  a  question  touching  her  separate  estate,  even  though  there 
are  other  parties,  in  respect  of  whom  he  would  be  competent.* 
So,  also,  where  the  one  par^,  though  a  competent  witness  in  the 
cause,  is  not  bound  to  answer  a  particular  question,  because 
the  answer  would  directly  and  certainly  expose  him  or  her  to 
a  criminal  prosecution  and  conviction,  the  other,  it  seems,  is  nat 
Miffed  to  answer  tlie  same  question.^    The  declaratjons  of  husband 

I  Barker  i>.  Dixie,  Cai.  temp.  Ebudw.  flirther  Uatfleld  v.  Thorp,   6  B.  &  Atd. 

SU;   Sedgwidi  v.  WalUnt,  1  Ves.  49;  589;  Coniiib  u.  Pngb,  8  D.  £  K.  66;  12 

Grigg's  cage,  T.  Rajm.  1.  Tin.  Abr.  Evidence,  B.    If  an  atleattnK 

>  Bandall'B  ca«e,  6  Citj  Hall  Bee.  Ul,  witness  to  a.  will  afterwords  marries  a  fe- 
158,  164.  See  a^o  Colbern'i  caM,  1  male  legatee,  the  legacy  not  being  given 
Wheeler's  Crim.  Cas.  179.  to  ber  sepnrale  use,  he  is  inadmissible  to 

•  Davis  D.  Dinwoodj,  4  T.  R.  879,  per  prove  tlie  will.  Mackeniie  v.  Yeo,  2  Curt. 
Lotd  KenjOD.  609,     The  wife  of  an  executor  is  also  ia> 

•  Pedley  v.  WeUeelev,  8  C.  &  P.  668.  competent.     Young  v.  Richard,  W.  871. 

>  Ex  parte  James,  I  P.  Wnu.  GIO,  Sll.  But  where  the  statute  declares  the  legacy 
But  she  11  made  competent  hj  statute,  to  void  which  is  giien  to  an  attesting  wit- 
make  discover?  of  hie  estate.  Q  Geo.  IV.,  nesi  of  a  will,  it  has  been  held,  that  if  the 
a.  16,  £  87.  huibaiid  it  a  legatee  and  the  w^  is  a  wit- 

■  1  Bnrr.  43*,  per  Lord  Manrfeld ;  I)«-    aem,  the  legacy  is  void,  and  the  wife  is 


LI.  Dinwoody,  i  T.  R.  678 ;  Snvder  d.    admisiible.      Winslow     v.    Kimball,    13 

der,  6  Binn,  483 ;  Lingley  o.  Fisher,     """  "'    '"" 

«av.  448.     But  where  the  interest  ii 

Jngent  and  uncertain,  he  Is  admissible. 

Richardion  v.  Learned.  10  Pick.  261.   S«« 


Snyder,  6  Binn.  483 ;  Lingley  d.  Fisher,     Shepl.  49S. 

6  Beav.  448.     But  where  the  interest  ii         '  See  PhD.  jb  Am.  on  Evid.  168;  Dm 

contingent  and  uncertain,  he  Is  admissible,    v.  Joluuon,  8  Hirr.  87. 
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and  wife  are  subject  to  the  same  rules  of  exoluaion  vhich  gorem 
tbeir  testitnoD^  aa  vitnesBes.^ 

§  342.  But  though  the  buabaud  and  wife  are  not  admissible  as 
witnesaes  against  each  other,  where  either  is  directly  interested  ia 
the  event  of  the  proceeding,  whether  civil  or  oriminal ;  yet  in  coU 
laterfU  proeeedingsy  not  immediately  aCfecting  their  mutual  Interests, 
their  evidence  is  receivable,,  uotwithstandin^  it  may  tend  to  crimi- 
nate, or  may  contradict  the  other,  or  may  subject  the  other  to 
a  l^al  demand.^  Thus,  where,  in  a  question  upon  a  female 
pauper's  settlement,  a  man  teatilicd  tiiat  he  was  married  to  the 
pauper  upon  a  certain  day,  and  another  woman,  being  called  to 
prove  her  own  marriage  wi&  the  same  man  on  a  previous  day, 
was  objected  to  as  incompetent,  she  was  held  clearly  admissible 
for  that  purpose ;  for  though,  if  the  testimony  of  both  was  true, 
the  husband  was  chargeable  with  the  crime  of  bigamy,  yet  neither 
the  evidence,  nor  the  record  in  the  present  case,  could  be  received 
in  evidence  against  bim  upon  that  charge,  it  being  rea  inter  aliaa 
acta,  and  neither  the  husband  uor  the  wife  having  any  interest  in 
the  decision."    So,  where  the  action  was  by  the  indorsee  of  a  bill 

'  AtbtiD  V.  Fritchett,   Q    T.   B.   G80 ;  respect  to  k  debt  previomlj  due  bj  her, 
Deiui  B.  Wbite,  7  T.  B.  112;. Kelly  v.  are  Dot  idmiuible  fbr  the  credits,  in  an 
SnMll,  2  Ksp.  7ie ;  Bull.  N.  F.  2tj ;  Wins-  action  agaiiut  the  hosband  and  wife,  fiv 
more  v.  Greenbank,  Wille»,  677.  Whetlier,  the  recovery  of  Ihftt  debt.    Brown  o,  L*- 
where  the  husband  and  wife  are  jointly  wile,  B  Blackf.  147. 
indicted  for  a  joint  offence,  or  are  other-         *  Fitch  v.  Hill,  11  HsM.  286 ;  Baring 
wise  juint  partiea,  their  deciamtions  are  v.  Reeder,  1  Hen.  &  Mnn.  164,  16S,iicr 
nutuall/  receivable  againet  eacb  other,  i«  Roane,  J.     In  Qdffln  ir.  Brown,  2  Pick. 
itill  questioned ;    ttie  general  rule,  as  to  SOU,  speaking  of  tlie  cases  cited  to  thia 
persons  jointly  concerned,  being  in  ^tot  point,  Parker,  C.  J.,  said ;  "  They  estab- 
of  Iheir  admissibility,  and  the  policy  of  lish  tliii  principle,  (hat  the  wife  may  be  a 
the  law  uf  husband  luid  wife  being  ngaiost  witness  to  excuse  a  party  sued  for  a  sup- 
it      See   Common weaJth   u.   Kubfains,   3  posed  liability,  although  the  e^t  of  bar 
rick.   US;    Cominonwualtit   a,   Bnggi,   5  testimony  is  to  charge  her  husband  upcm 
Pick.  j^U;   Evans  i>.   Smith,  5  ftlonroe,  tlie  same  debt,  in  an  action  afterwards  to 
868,  3tl4 ;    Tomer  i;   Cue,  5  Conn.  98.  be  brought  against  htm.    And  the  reascui 
The  dcchuatione  of  the  wife,  however,  is,  that  tlie  verdict  in  the  action,  in  whidi 
are  admissible  for  or  against  the  husband,  she  testifies,  cannot  be  used  in  the  actioD 
wlieraver  they  constitute  part  of  the  na  against  her  husbsud ;   so  tliat,  although 
geMie  which  ara  nrnleiial  to  be  proved  ;  as,  lier  testimoiiy  goes  to  show  that  be  if 
where  he  iibiained  insunuiee  on  her  life  as  chargeable,  yet  he  cannot  be  prqjadiced 
a  person  in  health,  she  being  in  tact  dis-  by  it.    And  it  may  be  obaerved,  that,  in 
3aaed.     Averson  c  Lonl  Kinnaird,  3  East,  these   very   cases,   the   husband   hunaetf 
IVH;  or.  in  an  action  by  hijn  against  ao-  would  be  a  competent  vitness,  if  lie  were 
other  for  beating  her,  Thompson  v.  Free-  willing  to  testify,  for  his  evidence  would 
man.  Skin.  40^;  or,  for  enticing  her  away,  be  a  confession  against  himself."    Wil- 
Oitclinsr  c.  Bale.  8  Watts,  S&6;  or,  in  an  Hams  u.  .lohnson,  1  Blra.  GM;  Vowles  v. 
action  against  him  for  her  board,  he  hav-  --  -.         ...... 

ing  turned   her  out  of  doors,  Walton 


Young,  13  Ves.  144;  2  Stark.  Evid.  401. 
See  lOsd  Mr.  Hargrave's  note  (29]  to  Co. 
where  she  LiL  6  b. 
,  .  ,  .  §  1134,  D, ;  ■  Bex  u.  Bathwitdc,  2  B.  &  Ad.  6SgL 
Thomns  o.  Hargrave,  Wright  695.  But  647:  H«  n.  AU  Sainla,  6  M.  *  S.  191, 
bee  declarations  made  nttar  lauriage,  ia    S.  P.    In  Uiii  cu^  the  previons  tedakw 
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of  ezohange,  againat  the  acceptor,  aad  the  defence  was,  that  it  had 
been  Crauduleiitlj  altered  by  the  drawer,  after  the  acceptance ; 
the  wife  of  the  drawer  waa  held  a  competent  witnesB  to  prove  the 
alteration.^ 

§  848.  To  this  general  rule,  excluding  the  husband  and  wife  as 
witneaeea,  there  are  »ome  exceptumt;  which  are  allowed  from  the 
necessity  of  the  case,  partly  for  the  protection  of  the  wife  in  her 
life  and  liberty,  and  partly  for  the  sake  of  pubiio  justioe.  But  the 
necessity  which  calls  for  tiiis  exception  for  the  wife's  security  is 
desoribed  to  mean,  "  not  a  general  necessity,  as  where  no  other 
witness  can  be  had,  but  a  particular  neceeeity,  as  where,  for  in- 
stance, the  wife  would  otherwise  be  exposed,  without  remedy,  to 
personal  injury."  '  Thus,  a  woman  is  a  competent  witness  against 
a  man  indicted  for  forcible  abduction  and  marriage,  if  the  force 
were  continuing  upon  her  until  the  marriage  j  of  which  fact  she 
is  also  a  competent  witness ;  and  this,  by  the  weight  of  the  authori* 
ties,  notwithstanding  her  subsequent  assent  and  voluntary  cohabi- 
tation ;  for  otherwise,  the  offender  would  take  advantage  of  his 
wrong."  So,  she  is  a  competent  witness  t^aiust  him  on  an  indict- 
ment for  a  rape,  committed  on  her  own  person  ;^  or,  for  an  assault 
and  battery  upon  herj^  or,  for  maliciously  shooting  her."  She 
may  also  exliibit  articles  of  the  peace  against  him ;  in  which  case 
her  affidavit  shall  not  be  allowed  to  be  controlled  and  overthrown 
by  hia  own.^    Indeed,  Mr.  East  considered  it  to  be  settled,  that 

m  Rex  V.  Clirinr,  2  T.  K,  268,  to  the         *  1  Ea»fi  P.  C.  464;  Brown'i  cam,  1 

effect,  Aat  a  wife  wm  in  erery  caw  in-  Ventr.   248 ;    1   Ruu.  on '  Crimei,   672.; 

lompetenC  to  glre  evidence,  eren  tending  Wakeflald'i  clue,  2  Lenin,  Cr.  Cos,  1, 

to  crimlimte  her  hniband,  wu  coniidered  20,  2TS.    See  also  Reglna  e.  Yore,  1  Jebb 

and  restricted ;    Lord    Ellenborough    ro-  &,  Symea,  R.  668,  572 ;  Perry'i  c«»e,  lated 

marking,  that  tha  mle   wai  there    laid  in  HcNally's  Evid.  181 ;  Bsz  v.  Serjeant, 

do»n  "somewhat  too  largely."    In  Bei  By.  &M.  852;  1  Hawk.  P.  C.  c.  41,  §  18; 

tr.  Bathvick,  it  was  held  to  be  "  uodoultt-  2  Boss,  on  Crimes,  606,  606.    This  oue 

ediT  true  in  tbe  case  of  a  direct  charge  may  be  considered  anomalous ;   for  she 

and  proceeding  against  him  for  any  of-  can   batdly  be  taid  to  be   his  witb,  tlie 

fence,"  but  was  denied  in  its  application  marriage  contract  having  ijeen  obtained 

to  collateral  matters.    Bo t  on  the  trial  of  br  force.    1  Bt.  Comra.  448;  HcNally's 

»  man  for  the  crime  of  adultery,  the  hns-  Bvid.  179,  JBO;   8  Chiter's   Crim.  Law, 

band  o£  the  woman  with  whom  the  crime  817.  note  jy) ;  Roscoe's  Crim.  Evid.  115. 
was  alleged  to  have  been  committed,  has         '  Ld.  Andley's  case,  8  Howell's  St,  Tr. 

been  held  not  to  be  admissible  as  a  witness  402,  418;  Uutton,  116,  116;  BoU.  N.  P. 

for  the  proseculion,  as  his  testimony  would  287. 

go  directi;  to  charge  the  crime  upon  hit         ■  Jjtij  [Awleyg  oas«.  Bolt.  N.  P.  28Tj 

wife.    The  State  v.  Welch,  18  Shepl.  80.  Rex  v.  Az^^},  1  Stra.  OCS ;  Soulo'i  esse,  6 

1  Henman  f.  Dickensop,  5  Bing.  1S8.  Or«eni.  40T ;  The  Slate  v.  Daris,  U  Bre- 

'  Benlley  v.  Cooke,  8  Dong.  422,  per  rard,  8. 
Ld.  Muufleld.    In  Sedgwick  d.  Walklni,         *  Whitehonse'*  case,  dted  3  Buss,  cat 

1  Ves,  49,  Ld.  Thorlow  spoke  of  thU  ne-  Crimes,  606. 

oessity  a*  extending  only  to  security  of         '  Rex  o.  Dohertr.  18  East,  171;  Txnd 

ttw  peara.  Hid  not  to  an  indletmeBt  Tane'i  caw,  Id.  note  (a);  2  Stn.  ia02; 
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"  iu  alt  caeea  of  personal  injurieG  committed  by  tbe  husband  or 
vify  against  each  other,  tbe  injured  party  ib  an  admissible  iritneaB 
^[aiust  tlie  other."  >  But  Mr.  Justice  Holroyd  thou^t  that  tho 
wife  could  only  be  admitted  to  prove  facts,  which  could  not  be 
proved  by  any  other  witness.' 

§  344.  The  wife  has  also,  on  the  some  ground  of  necessi^,  been 
sometimes  admitted  as  a  witaiess  to  testify  to  caret  factt,  which 
no  ouo  but  herself  could  know.  Thus  upon  an  appeal  against  an 
order  of  filiation,  in  the  case  of  a  married  woman,  she  was  held 
a  competent  witness  to  prove  her  criminal  connection  with  the 
defendant,  though  her  husband  was  interested  in  the  event ;  ^  but 
for  reasons  of  public  decency  and  morality,  she  cannot  be  allowed 
to  say,  after  marriage,  that  she  had  no  connection  wit^  her  hus- 
band, and  that  therefore  her  ofbpring  is  spurious.* 

§  845.  In  oases  of  high  treavm,  the  question  whether  tbe  wife 
is  admissible  as  a  witness  against  her  husband  has  been  mnch 
discussed,  and  opinions  of  great  weight  have  been  given  on  both 
sides.  The  affirmative  of  the  question  is  maintained,*  on  the 
ground  of  the  extreme  necessity  of  tbe  case,  and  the  nature  of 
the  offence,  tending  as  it  does  to  the  destructiou  of  many  lives, 
the  subversion  of  government,  and  the  sacrifice  of  social  happiness. 
For  tiie  same  reasons,  also,  it  is  said,  that,  if  the  wife-  should 
commit  this  crime,  no  plea  of  coverture  shall  excuse  her ;  no  pre- 
sumption of  the  husband's  coercion  shall  extenuate  her  guilt* 
But,  on  the  other  band,  it  is  argued,  that,  as  she  is  not  bound  to 

R«z  i>.  Eul  Ferrsn,  1  Bum  686.    Her  TQ,  82;  Rex  e.  Lufib,  8  Eaat,  198;  Com- 

iffidaric  ii  klio  adiuUalble,  («  AD  appUca-  monweRlth   v.   Shepherd,   6   Binn.  288; 

tioa  for  an  infonmilion  against  him  fur  aa  The   State  v.   Pettawa;,  8  Havrki,  623. 

attempt  to  taka  her  bj  fbrce,  contrary  to  6o,  after  divorce  a  vinado,  tiie  nife  maj 

article*  of  aeparatiaii ;  Ladj  Lawloy'i  caia,  be  a  witneat  for  her  lata  husband,  in  an 

Bull.  N.  P.  287;  or,  io  a  habeai  corpus  action  brought  by  him  agaiost  a  third  per- 

sued  out  by  him  for  the  laine  otyect.   Kex  ton,  for  criminal  coorersadon  with   tier 

0.  Mead,  1  Buir,  542.  during  the  marriage.    Batcliff  t>.  Wale*,  1 

1  1  East's  P.  C.  456.    Id  Wakefield's  Hill,  N.  Y.  Rep.  S8 ;  Dickerman  v.  Grarea, 

case,  2La«ia,  Cr,  Cas.  287,  HuUock,  B.,  6  Cush.  806.    So.it  has  been  held,  (baton 

expremed   himself  to    the   same  eSect,  an  iDdicUnent  against  him  for  an  assault 

speaking  of  the  admisiibility  of  tlw  vife  and  butler^  upon  her,  she  is  a  competeat 

onlj.    *I  Hawk.  P.  C.  c.  48,  {  77;  The  witness  for  bim,  to  disprore  the  charge. 

People  «z  mi. ;  Onlrooauz  t>.  Cbegarajr,  The  SUte  d.  Tieil,  Q  Ala.  686. 
18  Wend.  643.  *  Cope  e.  Cope,  1  H.  &  Hob.  263,  274 

^  In  Bex  IT.  Jagger,  cilad  2  Ituas.  on  Goodriglit  ti.  Most,  Cowp.  694;  lupra,  { 

Crimes,  606.     [Tlie  wifs  is  not  a  compe-  28. 

tent  witness  aaainst  tlis  huaband,  in  an         '  These  authorities  mi^  be  said  to  &■ 

indictmeot  agaioit  him  for  sabamation  of  Tor  the  afflrmatiTe  of  the  queation  :  —  2 

peijuiy  to  wrong  her  in  a  judicial  pro-  Russ.  on  Crimes.  607 ;  Bnll.  N.  P.  2BS ;  1 

c«eding.     People  b.   Catpenter,  9  Barb.  Gilb.  Evld.  b;  Loffi,  262 ;  Maiy  Orin^ 

680.]  case,  T.  B^m.  1 ;  2  Sisrk.  Erid.  40«, 

*  Bw  V.  BeMUngi  Cw.  temp.  Hardw.        '  i  Bl.  Comm.  29. 
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duBCover  her  hTisband'a  treason,^  by  paritf  of  reason  she  is  not 
compellable  to  testify  ag&inst  him.'  The  Utter  is  deemed,  by  the 
bter  tezt-wiiters,  to  be  the  better  opinion.' 

§  846.  Upon  the  same  principle  on  which  the  testimony  of  the 
husband  or  wife  is  sometimes  admitted  as  well  as  for  some  other 
reaaoDs  already  stated,*  the  dying  declaraiiont  of  either  are  admis- 
sible, where  the  other  party  is  charged  with  the  murder  of  the 
declarant.' 

§  S47.  The  rule,  excluding  parties  from  being  witnesses,  applies 
to  all  cases  where  the  party  has  any  interest  at  stake  in  the  suit, 
although  it  be  only  a  liability  to  costs.  Sucli  is  the  case  of 
ApToehein  ami^  a  ffuardian,  an  execator  or  administrator;  and  80 
also  of  trustees  and  the  officers  of  corporatioru,  whether  public  or 
private,  wherever  they  are  liable  in  the  first  instance  for  the  costs, 
&ough  they  may  have  a  remedy  for  re-imbursement  out  of  the 
public  or  trust  funds.' 

§  348.  But  to  the  general  rule,  in  regard  to  pai^ies,  there  are 
some  exceptions  in  which  the  party's  own  oath  may  be  received  as 
competent  testimony.  One  class  of  these  exceptions,  namely,  that 
in  which  the  oath  in  litem  is  received,  has  long  been  familiar  in 
courts  administering  remedial  justice,  according  to  the  course  of 
the  Roman  law,  tliough  in  the  common  law  tribunals  its  use  has 
been  less  frequent  and  more  restricted.  The  oath  in  litem  is 
admitted  in  two  classes  of  cades :  first,  where  it  has  boon  already 
proved  that  the  party  against  whom  it  is  oSered  has  been  guilty 
of  some  fraud  or  other  tortiout  and  unwarrantaide  act  of  intermed- 
dling with  the  complainant's  goods,  and  no  other  evidence  cau  be 
had  of  the  amount  of  damages ;  and,  secondly,  where,  on  general 
Rrounds  of  public  policy,  it  is  deemed  essential  to  the  purposes  of 

t  1  Brownl.  47. 

>  1  llole'i  P.  C.  18,  801 ;  2  Hswk.  P.  (.-om'pelei 

C.  cU.  4«,  8  82 ;  2  Bac.  Ab.  578,  tit.  Evid.    ch.  107,  5  2,      

A.  1;   1  Cliiliy'»  Crim.  Iom,  6a5;  Mc-  guwdian,  or  (nutee,  though  s  pnrty,  if 

Kallf^t  RTid.  181,  liable  onlj  to  coats,  Is  mnde  compcWnt  to 

'  KMCoe's  Crim.  I^Tid.  114 ;  Phil,  &  testity  to  tny  matter  knoim  to  liini,  "  be- 

Ah).  on  Kvid.  ISl ;  1  Phil.  Evid,  71.    B«e  fore  he  aMumeil  the  truit  of  hie  appoint- 

also  2  Shirk.  Evid.  401,  note  (b).  ment."    In  VTryiniVi,  anj  auch  trustee  i» 

*  Sapni,  S  IM-  ndmisalble  aa  a  witnese,  genemlly,  pro- 

*  Hex  V.  Woodcock,  S  Leauh,  6<io ;  Mb-  Tided  Bome  other  penon  glial!  flrat  idpu- 
NallT'i  Evid.  174 ;  Stoop's  case,  Addia.  late  in  hi*  stead  fbr  the  L-oels  to  wMch  be 
881 ;  The  Petite  u.  Oreen,  1  Deuio,  B.  mav  be  liable.  Rev,  Stat.  1849,  ch.  176, 
B14.  S 18, 

'  In  ifuMocAuseOt,  by  A»ce  of  the  atat-         ^  Hopkins  v.  Keal,  2  Btnt.  1026 ;  Janie* 
nres  reapecting  coats,  a  nrocAan  ami  ia  not    t>.  Hatfleld,  1  Stra.  548 ;  1  Qilb.  Evid.  bj 
liable  to  ooata ;  Ciandall  •>.  Slald.  11  Met.    Lolll,  p.  226 ;  Rex  v.  St,  Mary  Hagdalei^ 
vol,  I.  U 
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justice.^  An  example  of  the  former  duB  is  given  in  the  case 
of  the  bailifb,  who,  in  the  service  of  on  execution,  having  discov- 
ered a  sum  of  money  aeoretly  hidden  in  a  wall,  took  it  away  and 
emieviled  it,  and  did  great  spoil  to  the  debtor's  goods ;  for  which 
tiiey  were  holden  not  only  to  refund  the  money,  but  to  make  good 
Buch  otlier  damage  as  the  plaiatiff  would  swear  he  had  sustained.' 
So,  where  a  man  ran  away  with  a  casket  of  jewels,  he  was  orderod 
to  answer  in  equity,  and  the  injured  party's  oath  was  allowBd  as 
evidence,  in  odium  ipoUaioris.'  The  rule  is  the  same  at  law 
Thus,  where  a  shipmaster  receiTed  on  board  his  vessel  a  truuk  of 
goods,  to  be  carried  to  another  port,  but  on  the  passage  he  brokt 
open  the  trunk  aud  rified  it  of  itB  conteuts ;  in  an  action  by  the 
owner  of  the  goods  against  tiie  shipmaster,  the  plaintiff,  proving 
aliunde  the  delivery  of  the  trunk  aud  its  violation,  was  held  com- 
petent as  a  witness,  on  the  ground  of  necessity,  to  testify  to  the 
particular  contents  of  the  trunk.*    And,  on  the  same  principle, 

Bermondiey,  8   East,  7;    '^ilmore   v.  at  laut.  if  not  of  larcuij.     It  was  on  Ihis 

Willu,  1  Mood,  t  H.  220,  22tj  Grerier  eroimd  of  grow  fraud  and  miMooductthU 

on  Efid.  242,  213,  244;  BeUowv.  Riuaell,  the  rule  in  this  caiewu  agreed  tu  in  Sdov 

I  Ball  &  Beat.  99;  Woliev  u.  BrawnhUl,  ».  Tha  Eastern  liailrond  Co.  12  Met.  M; 

18  Frice,  518,  514,  per  Ilullock.  B. ;  Bar-  the  court  denying  iU  ajipticatioa  in  caan 

rett  V.  Gore,  8  Atk.  401 ;  Fountain  v.  Coke,  of  neceuit}'  aloue,  and  in  the  absence  of 

1  Mod.  107  i  Goudtitle  t>.  Welford,  1  Doug,  fraud.    Therefore,  where  an  action  on  ttae 

189.    In  (hii  country,  wbero  the  party  to  case  was  brought  by  a  paBsenger  aguiut  a 

the  reoDrd  is,  in  almost  erery  cose,  liable  railway  company,  lor  the  loss  of  his  trunk 

to  CQiU  in  tlie  Qrst  inacanue,  in  auils  at  by  tlieir  negligence,  there  being  no  all^n- 

law,  lie  can  hardly  ever  be  competent  as  a  tioa  or  proof  of  fraud  or  tortious  act,  the 

witness.    Fox  u.  Ailsms,  IS  Mass.  118,  iMurt  held,  that  the  plaintiff  was  not  ad- 

121 ;  Sears  i*.  Dillinjfliani,  12  Mass.  860.  missiblc  as  a  witness,  to  cestity  to  the  coit- 

8ee  also  Willis  on  Trustees,  pp.  2*27,  22B,  lenU  of  his  trunk.    Ibid.    As  tbii  dccisitui, 

229;  Frear  v.  Evertson,  20  Johus.   142;  wliieli  hns  been  reporleil  sinu:  the  last 

Bellamy  e.  Cdns,  S  Rich.  354;  [<4ipii,  S  edition  of  this  work,  is  at  variance  with 

829  and  note]  tlutt  of  Clark  ir.  Spenoe,  cited  in  the  next 

1  Tiut  on  Evid.  2S0.  note,  the  >blluwing   obaervuioos  of  tha 

<  Cliildruns  v.  Suiby,  1  Vem.  207;  1  court  ahoulJ  be  road  by  the  student  in 

Eq.  Ca.  Ab.  229,  «.  c.  this  eouuBttion :  "  Tlie  law  of  evidenue  is 

*  Anon,  cited  per  the  Lord  Keeper, in  not  of  a  llecLing  character;  and  thoufli 

£.  Ind.  Co.  V.  Evans,  1  Vcrn.  30B.    On  new  cncei  arc  occurring,  calling  for  Jts 

the    same   principle   in   a  case  of  gross  application,  yet  tlie  law  itjicif  rests  on  ibe 

ftsud,  chancery  will  give  costs,  to  be  as-  foundation  of  the   anuient  common  law, 

certnined  by  the  party's  own  oath.    Dyer  one  of  tlie  fundBmenlal  rules  of  wliich  is, 

V.  Tymowell,  2  Vern.  122.  that  no  person  slialt  be  a  witness  in  liis 

^  Herman  i>.  Drinkwaler,  1  Grecnl.  27.  own  cose.    This  rule  Ims  existed  for  ages, 

See  also  Sneider  d.  Gelss,  1  Veaies,  34;  with   very   bttie    luod location,   and    Imu 

Anon.  Coram  Montague.  B.,  12  Vln.  Abr.  yielded  only  where,  from  the  nature  of 

24,  H'lfnessu,  I.  pi.  84.    Sed  vid.  Bingbam  tJio  cose,  otlior  evidenix  was  not  to  be  irt»- 

f.  Bogers,  6  Wails&  Serg.4BG.    Thccnse  toined,  and  there  would  be  a  Sulure  of 

ofllermon  «.  Drinkwiiter  was  lated  and  justite   without  the  oath   of   the  fattj- 

tacitly  re.afflmied  by  tlie  court  in  Gilmore  These  are  exceptions  to  the  rule,  and  fonn 

E.  Bowden,  S  Fairf.  412;  the  adaiissibilily  a  rule  of  tiieiosclvet.    In  soine  cases,  the 

of  the  party  as  a  witness  being  placed  on  admission  of  tlie  parly's  oath  is  in  aid  of 

lbs  ground  of  necessity.    But  it  is  to  be  ttie  trial;  and  in  oUiera,  it  bears  directly 

observed  that,  in  Uerinan  v.  Drinkwater,  on  tlie  subject  in  controieny.    Thus  the 

the  defendant  was  guilty  of  grosa  fraud,  oath  of  the  party  is  adiDiXtedin  reepeol  Is 
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the  bailor,  though  a  pUintiff,  hae  been  admitted  a  competent  wit- 
ness to  prove  the  coDt«nts  of  a  tnmk,  lost  by  the  n^ligence  of  the 
bailee.'    Such  evidence  is  admitted  not  solely  on  the  ground  of 

•  lott  deed,  or  other  paper,  preparUor;  to  pIuDtiff,  not  arising:  flroni  ueceMiQ-,  but 

tbeoflbrlagofsecandikrj  evidence  to  prove  from  nant  of  caution.    To  admit  thepUin- 

ili  coDtenta;  and  also  for  the  purpose  of  tiflfs  oath,  In  cases  of  this  nature,  would 

procuring  a  continuance  of  a  suit,  in  order  lead,  we  think,  to  much  greater  mischiefs, 

to  obtain  testrmony;  and forother  reasons,  in  Ihe  (emptntion  lo  frauds  and  peijnries. 

So  tlMoath  of  a  partis  admitted  lo  prove  than  can  arise  from  excluding  i  I.    If  the 

tlie  truth  of  eiilries  in  his  book,  of  goods  party  atmut  (o  travel  places  valuable  arti- 

delivered  in  aniall  amounts,  or  of  daily  des  in   liia  trunk,   he  should  put  them 

labor  peiformed,  when  the  parties,  trnn  tmdei  the  special  charge  of  the  cnirier, 

Iheh-  situation,  have  no  evidence  but  their  with  a  statement  of  what  they  ore,  and  of 

■ccounU,  and  from  the  nature  of  the  trajfflc  their  value,  or  provide  other  evidence,  be- 

or  service,  cannot  have,  as  a  general  thing,  forehand,  of  the  articles  taken   by  bim. 

So,  In  compLaJnts  under  the  bastardy  act.  If  he  omiu  to  do  (his,  he  then  takes  the 

where  the  ofltence  is  secret,  but  yet  ttiere  chance  of  lou,  as  to  the  value  of  the  arti- 

ia  full  proof  of  the  &ct,  the  oath  of  the  cles,  and  ii  guilty,  in  a  de^iree,  of  negli- 

woman  ii  admitted  to  charge  the  indi-  gence,  —  the  very  thing  with  which  he 

ridunl.    In  cases,  also,  where  robberies  or  attempts   to   charge  the    carrier.     Occa 

larcenies  have  been  Mm[nit(ed,and  where  aional  evili  only  have  occurreil,  from  such 

DO  other  evidence  exists  bnt  thai  of  the  losses,  througli  bilore  of  proof;  the  reki- 

party  robbed  or  plundered,  he  has  been  tlon  of  carriers  to  the  party  being  such 

admitted  as  a  witness  to  prove  his  loss ;  that  the  losses  arc   usually  adjusted  by 

aa  it  is  said  the  law  to  abhors  the  act  that  compromise.     And  there  is  nothing  to 

the  parly  ii^ured  shall  have  an  extraordi-  lead  us  to  Innovate  on  tlie  existing  rules 

nary  remedy  in  odiian  tpolialorit.    Upon  of  evidence.    No  new  case  la  presented; 

tbisprinciple,  in  an  action  against  the  hun-  no  facta  which  have  not  ropmtedly  oc- 

dred,  under  the  statute  of  Winton,  the  curred;  no  new  combination  of  oircutn- 

person  robbed  was  admitted  as  a  witness,  stances."    See  1'2  Met,  46,  47.     [See  also 

to  prove  his  loss  and  the  amount  of  it  Wright  v.  Caldwell,  3  Mich.  51. f 

Bull.  N.  P.  187  r  Esp.  on  Penal  Stats.  211 ;  '  Clark  ».  Spence,  10  Watts,  R.  885  ; 

IPhii.  Ev.ch.  6,  gM;2  8tark.  Evid.  6B1;  Story  on  Bailm.  §  454, note  [8d  edit,).    In 

Porter  v.  Hundred  of  Regtand,  Peake's  this  cnse,  the  doctrine  in  the   text  was 

Add.  Cas.  208.     So  in  equity,  where  a  more  ftdly  expounded  by  Rogers,  J.,  in 

man  ran  away  with  a  casket  of  jewels,  the  the  following  terms;  "A   party   is   not 

^y  Injured  was  admitted  as  a  witness,    competent   lo  testify  ir   " "   
1  India  Co.  u.  Evans,  1  Vera.  B^'"      '     -      ■'    - 

case  has  also  been  decided  in  Haini 

nan  v.  Drinkwater.  1  Greenl.  27,  wliere  phvsical   or   moral,   dispentcs  with   the 

the  plaintiff  was  admitted  to  testify.    In  ordinary  rules  of  evidence.    In  12  Vln. 

that  case,  a  shipmaster  received  a  trunk  24,  pi.  32,  it  ig  hiid  down,  that  on  n  trial 

of   goods  in  London,   belon{png   to    the  at  Bodnyr,  romm  Montague,  B.,  against  a 

phiiDtlfi',  to  be  carried  in  his  ship  to  New  eommon  carrier,  a  question  aroec  about 

York,  and  on  board  which  the  plaintiff  the  things  in  a  box,  ami  lie  declared  that 

had  engaged   his  passage.     The  master  this   was   one  of  tlio^c  uiscs  where  the 

sailed,   designedly  leaving  the   plaintiff,  party  himself  might  bo  a  witness  ez  neca- 

iMd  proceeded  to  Portland  instead  of  New  titate  m.    For  every  one  did  not  show 

Toix.    He  there  broke   open  and  plun-  what  he  put  in  his  box.     The  same  tiHn- 

dered  the  tmnk.    These  facts  were  found  tuple  Is  recognized  in  dedaions  whicli  liBTe 

atiimde,  and  the  pl^ntiff  was  allowed  to  been  had  on  the  statute  of  Hue  and  Ci^ 

testi^  as  to  the  contents  of  the  trunk,  in  Enghmd,  where   the  party  rubbed  is 

These  caaea  proceed   upon  the  criminal  admitted  as  a  witness  ra-  nreessif"''-.    Dull 

character  of  uie  act,  and  are  limited  in  N.  I'.  l!Jl.    So,  in  Herman  v.  Drinkwater, 

titeir  nature.    The  present  case  does  not  1  Oiecnl.  R.  27,  a  shipmaster  having  re 

fldl  within  the  prindpU.     Here  was  no  celved  a  trunk  of  goods  on  board  his  vea- 

robbery,  no  tortious  taking  away  by  the  set,  to  be  carried  to  another  port,  which, 

defendants,  no  tVnud  committed.     It  fs  on  the  passage,  lie  broke  open  and  rifled 

wmply  a  ease  of  negligence  on  the  part  of  of  Its  contents ;  the  owner  of  Ihe  goods, 

eurieis.     The  case  is  rioc  brought  within  proving  the  delivery  of  the  irank  and  ft* 

o  the  common  rule,  and  is  violation,  was  admitted  ns  a  witness  in  an 

t  of  tlie  aclioQ  for  the  goods,  ngainst  tlie  ship 
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the  juBt  odium  entertained,  both  in  equi^  and  at  law,  against 
spoliation,  but  also  because,  from  the  necessit?  of  the  case  and  tiie 
nature  of  the  subject,  no  proof  can  otherwise  be  expected ;  it  not 
being  usual  even  for  the  most  prudent  persons,  in  such  cases,  to 
exhibit  the  contents  of  their  trunks  to  strangers,  or  to  provide 
other  evidence  of  their  value.  For,  where  the  law  can  have  no 
force  but  by  the  evidence  of  the  person  in  interest,  there  the  rules 
of  the  common  law,  respecting  evidence  in  general,  are  presumed 
to  be  laid  aside ;  or  rather,  the  subordinate  are  silenced  hj  the 
most  transcendent  and  universal  rule,  that  in  all  cases  that  evi- 
dence is  good,  than  which  the  nature  of  the  subject  presumes  none 
better  to  be  attainable.^ 

§  S49.  Upon  the  same  necessity,  the  party  is  admitted  in  divers 
other  cases  to  prove  the  facts,  which,  from  their  nature  none  bat 
a  party  could  be  likely  to  know.  But  in  such  cases,  a  foundatum 
must  first  be  laid  for  the  party's  oath,  by  proving  the  other  facts 
of  the  case  down  to  tlie  period  to  which  the  party  is  to  speak. 
As,  for  example,  if  a  deed  or  other  material  instrument  of  evi- 
dence is  lost,  it  must  first  be  proved,  as  we  shall  hereafter  show, 
that  sucli  a  document  existed ;  after  which  the  party's  own  oath 
may  be  received  to  the  fact  and  circumstances  of  its  loss,  provided 
it  was  lost  out  of  bis  own  custody.^    To  tliis  head  of  necessity 

maiter,  to  testify  to  the  particiilBr  contentt  to  mo  to  be  of  no  consequence,  whether 

of  the  trunk,  there  being  no  other  evidence  the  tuticle  was  teat  by  a  earner,  or  accom- 

of  the  fact  to  be  obtained-    Tlwt  a  port/  puiied  the  traveller.    The  case  of  Uermin 

then  enn  bo  admitted,  under  certain  cir-  v.  Dritikirater,  I  would  remark,  iraa  de- 

cumilnncG«i  to  prove  the  contcnta  of  a  cided    under    verj   aggravated    drcum- 

box  or   trunk,   iiluat  be  ndmilted.     But  stHiiccB,  and  waa   rightly  ruled.     But  it 

white  we  Kctnowleilge  the  eifeption,  we  must  be  understood,  that  such  proof  cut 

must  be  carefbl  not  to  extend  it  tieyond  its  be  admitted,  merely  because  no  other  evi- 

legitimate  limits.     U  is  admitted  from  ne-  dcnteof  tlie  fact  can  be  obraiiied.    For,  if 

ccBiity,  and  perhaps  on  a  principle  of  con-  a  merchant,  sending  goods  t-  ''      


.  _„ irith  the 

This  applies  with  great  force  to  ordinary  proof  is  no  reason  for  dispeUMllg 

wearing    apparel,    and    to   every  article  wiili  the  rule  of  evidence,  which  require* 

which  1«  necessary  or  convenient  to  the  disinterested  testimony.    It  is  not  of  the 

tmveller,  wliieh,  in  most  cases,  are  packed  usual  course  of  business,  and  there  miiat 

by  the  party   himself,  or  bis  wife,  and  be  sotnetliing  peculiar  and  eitraordinair 

ivhicb,  Iheretbre,  would  admit  of  no  otlier  in  the  circumstances  of  the  case,  whidi 

proof.    A  Indy's  jewelry  wonid  come  in  would  justify  the  court  in  admitting  the 

this  cbiss,  and  it  is  easier  to  conceive  than  oath  of  Uie  party."    See  10  Watts,  R.  836; 

to  enumerate  other  articles,  which  come  3ST.    See  aUo  ace.  David  v.  Moore,   2 

within  tlic  saiQe  category.    Nor  would  it  Walls  &  Serg,  230;  Wtiitcsell  v.  Crane,  0 

be  right  to   restrict  the  tiat  of. articles.  Watts  &  Serg.  869 ;  McGill  e.  Itowand,  S 

which  may  be  so  proved,  within  narrow  Ban-,  461 ;  County  v.  Leidy,  10  Barr,  46. 
limits,  as  the  jury  will  be  the  judges  of         ■  Gilb.  Evid.  by  Lodl,  W).  244,  245; 

the  credit  to  be  atlachtd  to  the  witness,  supra,  §  82. 

and  be  able,  in  innst  cases,  to  prevent  any         »  Infiv,  S  568 ;  Tayloe  o.  Rign,  1 IV 

Iqjury  lo  the  defendant.     It  would  seem  ters,  691, 69c;  Patterson  e.WinnToPetna, 
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may  be  referred  the  adnuBsion  of  the  par^  robbed,  as  a  witnees 
for  himself,  in  an  action  agtuost  the  hundred,  upon  the  statute  of 
Winton.'  So,  alao,  in  questions  which  do  not  iavolve  the  matter 
in  coatroveray,  but  matter  which  is  auxiliary  to  the  trial,  and 
which  in  their  nature  are  preliminary  to  the  principal  aul^ect  of 
controversy,  and  are  addressed  to  the  court,  the  oath  of  the  party 
is  received.'  Of  this  nature  is  his  affidavit  of  the  materiality  of 
a  witness ;  of  diligent  search  made  for  a  witness,  or  for  a  paper ; 
of  his  inability  to  attend ;  of  the  death  of  a  subscribing  witness ; 
and  so  of  other  matters,  of  which  the  books  of  practice  abound  in 
examples. 

§  350.  The  second  class  of  cases,  in  which  the  oath  in  lUem  is 
admitted,  consists  of  those  in  which  public  necessity  or  expediency 
has  required  it.  Some  oases  of  this  class  have  their  foundation 
in  the  edict  of  the  Boman  Prtetor ;  Navtcs,  caup<mea,  gtabularii, 
quod  eujiuqite  salwrn  fore  receperitit,  niti  rettttuent,  m  eoa  judicium 
dabo.^  Though  the  terms  of  the  edict  comprehended  only  ship- 
masters, innkeepers,  and  stable-keepers,  yet  its  principle  has  been 
held  to  extend  to  other  bailees,  ^;ainst  whom,  when  guilty  of  a 
breach  of  the  trust  confided  to  them,  damage  were  awarded  upon 
the  oath  of  the  party  injured,  per  modum  pceTue  to  the  defendant, 
and  from  the  necessity  of  the  case.*     But  the  common  law  has 

iK,  3*2 ;  Riggt  r.  Tajrlor,  9  WhMt  486 ;  tlODt  fbr  bastaidj,  whetlieT  hj  the  female 
Tsanton  B»nk  n.  Richardson,  5  Pick.  488,  herseir,  or  by  the  town  or  pariBh  offlcera, 
M2:  Pdgtinni  p.  Smith,  8  Pick.  278;  Pap«  the  i»  competent  (o  testify  to  &eta  witliin 
V.  Page,  16  Pick.  SSH,  874,  STd  ;  Chanilter-  her  own  exdusire  knowledf^,  tliough  in  . 
loin  B.  Uorham,  20  Joiins.  144 ;  Jackson  e.  moat  of  the  United  States,  the  terniB  of 
Frier,  16  Johns.  IVZ;  Douglass  v.  Ssun-  her  odmiasion  are- presi^ribed  by  alalule. 
derson,  2  Dall.  118 ;  1  Yeales,  16,  s.  c. ;  Drowne  n.  Simpson,  2  Mass.  441 ;  Judaon 
Meeker  v.  Jackson,  S  Yeatee,  442 ;  Blantoa  v,  Blanchird,  4  Conn.  657 ;  Davia  v.  Sali>- 
B.  Miller,  1  Hayw.  4;  SeekriKhtr'.BoRan,  bury,  1  Day,  278;  Mariner  v.  Dyer.  2 
Id.  171^  n.;  Rmiley  n.  ])evey,  17  Oliio.  Greenl.  172;  Anon.  S  N.  Damp.  186; 
lo6.  In  Connirik«i,  the  party  has  been  Mslher  v.  Clark,  2  Aik.  206;  The  State  e. 
•djudiMd  incompetent.  Coleman  v.  Wnl-  Coatney,  8  Yerg.  210. 
coti,  4  Day,  -itiS.  But  this  decision  baa  '  Bull.  N.  P.  187,  289. 
■ince  been  oTermled ;  and  it  is  now  lield,  "  1  Peters,  698,  697,  per  Marshall,  C. 
that  a  party  to  ihe  anit  is  an  itdmisaible  J.  Bee  also  Anon.  Cro.  Jac.  429 ;  Cook  i 
witness,  to  prove  lo  the  court  that  an  in-  Bemington,  6  Mod.  287 ;  Ward  v.  Apprit'e, 
■trnroent.  which  it  is  necessary  to  prodace  Id.  264;  Scoresby  d.  Sparrow,  2  Stra. 
at  the  trial,  is  destroyed  or  lost,  so  aa  to  1188;  JeTtna  v.  Earridge,  1  Sauncl.  U; 
letiiiaeoondaryeTiilenae;tbatthereisno  Forbes  ir.  Wale,  1W.B1.  682;  1  Kap.  2;», 
dlatiiictiMi,  in  thia  respect,  between  cases  s.  c. ;  Fortescue  and  Coahe's  case,  Godb. 
whne  the  adioii  it  apon  the  Instrument,  198 ;  Anon.  Oodb.  826 ;  2  Stark  Evid.  680, 
u^  those  where  die  question  arises  Indi-  note  12),  6tb  Am.  edit. ;  I'n^,  {  668. 
MCtly ;  and  that  it  Is  of  no  impoHance,  in  ■  Dig.  lib.  4,  tit.  9, 1.  1 
thedrderofeKlribitinatha evidence,  wWch  *  Thcs  head  of  evidence  iirccogri'wd 
bet  is  flrst  proved,  wlietlier  thefiict  of  the  in  the  courts  of  Scotland,  and  is  fully  ex- 
existence  BDil  L-ontents  of  the  instniment,  plained  in  Talt  on  Evid.  pp.  280-287.  In 
or  tbefactnl'ite  def>iruction  or  loss.  Kitch  Lower  Canada,  the  courts  ore  bound  to 
*  Bogue,  Vi  Conn.  Ml.  In  Ihe  proKpini-  admit  the  decisory  oath  {lermait  dtcuairt) 
SI" 
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not  admitted  tlie  oatli  of  the  party  upon  the  ground  of  the  Pr»tor'8 
edict ;  but  has  confined  its  admisBiou  strictly  to  those  cases  where, 
from  their  nature,  no  other  evidence  was  attainable.'  Thus,  m 
cases  of  necessity,  where  a  statute  can  receiye  no  execution,  unless 
the  party  interested  be  a  witness,  there  he  must  be  allowed  to 
testify;  for  die  statute  must  not  be  rendered  inefibctual  by  the 
impossibility  of  proofs 

§  851.  Another  exception  is  allowed  in  equity,  by  which  the 
answer  of  the  defendant,  so  far  as  it  is  strictly  responsire  to  the  bill, 
is  admitted  as  evidence  in  his  favor  as  well  as  against  him.  The 
reason  is,  that  the  plaintiff,  by  appealing  to  the  conscience  of 
the  defendant,  admita  that  his  answer  la  worthy  of  credit,  as  to 
the  matter  of  the  inquiry.  It  is  not  conclusive  evidence ;  but  is 
treated  like  the  testimony  of  any  other  witness,  and  is  decisive  of 
the  question  only  where  it  is  not  outweighed  by  other  evidence.' 

§  S52.  So  also  the  oath  of  the  party,  taken  diverio  intuitu,  may 
sometimes  be  admitted  at  law  in  his  fovor.  Thus,  in  considering 
the  question  of  the  originality  of  an  invention,  the  letters-patent 
being  iu  the  case,  the  oath  of  the  inventor,  made  prior  to  the 
issuing  of  the  letters-patent,  that  he  was  the  true  and  first  inventor, 
may  be  opposed  to  the  oath  of  a  witness,  whose  testimony  is 
oSered  to  show  that  the  invention  was  not  original.^  So,  upon  the 
trial  of  an  action  for  malicious  prosecution,  in  causing  the  plaintiff 
to  be  indicted,  proof  of  the  evidence  given  by  the  defendant  on  the 
trial  of  the  indictment  is  said  to  be  admissible  in  proof  of  probable 
cause.'  And  generally,  the  certificate  of  an  officer,  when  by  law 
it  is  evidence  for  others,  is  competent  evidence  for  himself,  if,  at 
the  time  of  making  it,  he  was  authorized  to  do  tlie  act  therein 
certified.' 

of  fhe  partiea,  in    commercial   matten,  witnesi,  naleea  he  hm  tpttiSo  ftnthoritf 

whenever  either  of  them  ihall  exact  it  of  so  to  do.    Smith  v.  Sparrow,  11  Jur.  126. 
the  other.    Ker.  8»t  1846,  p.  148,  *  Alden  v.  Dewey,  1  Stmy,  R.  888;  S 

1  Wager  of  law  ia  hardly  ta  excepdon  Law  Reporter,   888,  s.  o. ;  Petdbone  r 

to  thi»  rule  of  the  common  law,  since  it  Derringer,  4  Wash.  R.  215. 
was  ordinarily  allowed  only  In  cases  where         '  Bull.  N.  P.  14 ;  Johnion  o.  Browning, 

the  transaction  waa  one  of  penonol  and  S  Mod,  2IB.    "  For  otherwise,"  aaid  Bolt, 

prirate  truet  and  confidence  between  the  C,  J,,  "one  UiaC  should  be  robbed,  Ac. 

parties.     See  S  Bl,  Comm,  846,  846,  would  be  tinder  an  Intolerable  mtschieri 

"  The  Uidted  States  v.  Horphy,  Ifi  Fe-  for  if  he  prasecnted  for  such  robberv,  ie , 

tera,  R.  £08,     See  infia,  %  412.  ftnd  the  party  should  at  any  rate  be  ao 

*  2  Story  on  Eq.  Jar.  {  1628 ;  Clark  d.  quitted,  the  prosecutor  would  be  liable  ta 

Von  Selmadyk,  9  Crancb,  ISO.    But  the  an  action  for  a  matldoua  [»oaecntion,  with- 

answer  of  an  iniEknt  can  uerer  be  read  out  a  poeribility  of  maUnga  good  defence, 

againsthim;  nor  can  that  of  i /ennKBHert,  though  thecsuHofprosecutionwereneTa 

anaweringjolntiv  with  her  husband.   Ore*-  lo  preniaat." 

ley  on  Firid.  p.  24.    An  arbitrator  has  no         *  HcEnigbt  v.  Lewis,  fi  Barti.  8.  C.  R. 

ri^ht  to  adndt  a  party  In  the  cmm  m  4  181 :  HcCoUr  v.  Malccdm,  9  Hni^i.  1S7 
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§  353.  The  mle  which  ezcladeB  the  party  to  the  suit  from  being 
admitted  as  a  witness  is  also  a  rule  of  protectioQ,  qo  person  who 
is  a  party  to  the  record  being  compellable  to  testify.*  It  is  only 
when  he  consents  to  be  examined,  that  ha  is  admissible  in  any 
case ;  nor  then,  unless  under  the  circumstances  presently  to  be 
mentioned.  If  lie  is  only  a  nominal  party,  the  consent  of  the  red 
party  iu  interest  must  be  obtained  before  be  can  be  examined.^ 
Nor  can  one  who  is  substantially  a  party  to  the  record  be  com- 
pelled to  testify,  though  he  be  not  nominally  a  party.° 

§  354.  It  has  been  said,  that  where  one  of  several  co-plaintiff* 
voluntarily  comes  forward  as  a  witness  for  the  adverse  pai'ty,  ho 
is  admissible,  without  or  even  gainst  the  consent  of  his  fellows ; 
upon  the  ground,  that  he  is  testifying  against  his  own  .interest, 
that  the  privilege  of  exemption  is  personal  and  several,  and  not 
mutual  and  joint,  and  that  his  declarations  out  of  court  being 
admissible,  d  fortiori,  they  ought  to  be  received,  when  made  in 
court  under  oath.*  But  the  better  opinion  is,  and  so  it  has  been 
resolved.'  that  such  a  rule  would  hold  out  to  parties  a  strong 

So,  the  accaant  of  Mlei.  rendered  by  ft  HutleT's  Dig.,  Aita.  TSfi,  T39;  Caiifoniia, 
consignee,  may  be  eTidence  for  wme  pui"  Ber.  Stat.  1850,c.  142,9  206-803;  [ni/To, 
p<ee«,  in  Ilia  tiiTor.  agitingt  the  cnnaignor.  $  829  and  note.]  Bee  toI.  3,  S  SIT. 
MerteoB  V.  Nottebohmi,  i  Grant,  168.  *  Phil.  &  Am.  on  Evid.  158;  1  Phil. 
>  Rex  f .  Wobura,  10  Ea«C,  835 ;  War-  Erid.  60.  The  caies  which  are  tuuallj 
rail  D.  Jooei,  7  Bins.  S96 ;  Fena  v.  Gran-  cited  to  support  this  opinion,  are  Norijen 
(Cer,  &  Campb.  ITT ;  Mont  v.  Malunaring,  v.  WiUiamaon,  I  Taunt.  877;  Feno  o. 
8  Taant.  189.  Granger,  8  Csmpb.  177,  and  Worrell  v. 
'  Freu  V.  ETortton,  20  Johns.  142.  Jonea,  T  Bing.  895.  But  in  tbe  flrat  of 
And  see  The  People  v.  Irrins,  1  Wend,  theee  casei,  no  objection  appean  to  iiave 
20;  Commonirealtho.  Marsh.  21  Pick.  67,  been  made  on  behalf  of  Che  other  co- 
per Wilde,  J. ;  Columbian  Maaof  Co.  v.  idaintiff,  that  his  consent  naa  necessary ; 
Dutcli,  18  Pick.  125 ;  Biadlee  v.  Neal,  16  but  the  decision  is  eipres«ly  ]i1aceii  on  tho 
Pick.  601.  In  Conntctiatt  and  Vermmt,  ground,  that  neither  part;  otfjected  at  the 
where  the  declarationi  of  the  assignor  of  time.  In  Fenn  d.  Granger,  Ld.  EUen- 
B  chose  in  action  are  still  held  admissible  borough  would  hare  rejected  the  witnes*, 
to  impeach  it  in  the  hands  of  the  assiniee,  but  the  objection  was  w^ved.  In  Wor- 
in  an  action  brought  in  the  name  of  the  rail  v.  Jones,  the  naked  question  wa«, 
former  for  Che  benefit  of  Uie  latter,  the  whether  a  defbadanC  who  bas  suffered 
defendant  is  permitted  to  read  the  depo-  judgment  b;  default,  and  has  no  interest 
siiiun  of  the  nominal  plaintiff,  *olantanlj  in  [he  event  of  the  init,  is  admissible  a«  a 
^ren,  though  objected  to  b;  the  party  In  witness  for  tbe  plaintiff,  by  his  own  con- 
intereet.  Woodroff  d.  WesCcott,  12  Conn,  sent,  where  "  tbe  oi^  otijectioD  to  his  ad* 
134 ;  Johnaon  v.  Blackman,  11  Conn.  842;  missibiii^  is  this,  that  he  is  piuty  to  the 
Snreeant  i'.  Sai^eant,  8  Wash.  871.  See  record."  See  also  Willings  r,  Consequo, 
fsuTO,  190.  1  Peters,  C.  C.  B.  807,  per  Washington, 
<  Mauino  f . Lamb, 7  CoweD,  174 ; Sex  J.;  Paine  v.  Tilden,  8  Washb.  564;  {WiUs 
r.  Wobum,  10  East,  408,  per  Ld.  EDen-  v.  Jodd,  26  Vt.  617.] 
boTDUgh.  In  several  oft^  United  States  '  Scott  i>.  Lloyd,  12  Petert,  149.  See 
il  is  enacted  that  the  parties,  in  actions  at  also  2  Stark.  End.  560,  note  (e);  Bridges 
law,  as  well  as  in  eqi^ty,  may  interrogate  v.  Armonr,  5  Bow.  S.  C.  R.  91 ;  Evans  v 

each  other  as  witneisei.     See  Ma-achi-  Gibba,  6  Hnmph.  406;   " "— 

kMi  Stat.  1862,  c.  812,  {  61-76 ;  Nac  York,  geant,  S  Washb.  871. 
Code  of  Practice,  {{  844,  849.  «fi0 ;  Tswis. 
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temptation  to  perjnrj;  that  it  is  not  supported  bj  principle  or 
authority,  and  that  therefore  the  part^  is  not  admissible,  without 
the  consent  of  all  parties  to  the  record,  for  that  the  privilege  is 
mutual  and  joint,  and  not  several.  It  may  also  be  observed,  that 
the  declarations  of  one  of  several  parties  are  not  always  admissible 
against  his  fellows,  and  Hiat  when  admitted,  they  are  often  sus- 
ceptible of  esplauatiou  or  contradiction,  where  testimony  under 
oath  could  not  be  resisted. 

§  85o.  Hitherto,  in  treating  of  the  admissibility  of  parties  to 
the  record  as  witnesses,  they  have  been  considered  as  still  retain- 
ing their  original  situation,  assumed  at  the  commencement  of  the 
suit.  But  as  the  situation  of  some  of  the  defendants,  where  there 
are  several  in  the  same  suit,  may  be  eatenlially  changed  in  the 
course  of  its  progress,  by  default,  or  nolle  prosequi,  and  sometimes 
by  verdict,  their  case  deserves  a  distinct  consideration.  This 
question  has  arisen  in  cases  where  the  testimony  of  a  defendant, 
thus  situated,  is  material  to  the  defence  of  his  fellows.  And  here 
the  general  doctrine  is,  that  where  the  suit  is  ended  as  to  one  of 
several  defendants,  and  he  has  no  direct  interest  in  its  event  as 
to  the  others,  he  is  a  competent  witness  for  them,  his  own  fate 
being  at  all  events  certain.^ 

§  856.  In  actums  on  contrada,  the  operation  of  this  rule  was 
formerly  excluded ;  for  the  contract  being  laid  jointly,  tlie  judg- 
ment by  default  against  one  of  several  defendants  it  was  tliought, 
would  operate  against  him,  only  in  the  event  of  a  verdict  against 
the  others ;  and  accordingly  he  has  been  held  inadmissible  in  such 
actions,  as  a  witness  in  their  favor.'  On  a  similar  principle,  a 
defendant  thus  situated  has  been  held  not  a  competent  witness  for 
the  plaintiff;  on  the  ground  that,  by  suffering  judgment  by  default, . 
he  admitted  that  be  was  liable  to  the  plaintiff's  demand,  and  was 
therefore  directly  interested  in  throwing  part  of  tiiat  burden  on 
another  person.^  But  in  another  case,  where  the  action  was  upon 
a  bond,  and  the  principal  sufiered  judgment  by  default,  he  was 
admitted  as  a  witness  for  the  plaintiff,  against  one  of  the  other 
defendants,  his  surety;  though  here  the  point  submitted  to  the 
court  vras  narrowed  to  the  mere  abstract  question,  whetiter  a 

1  /n^,  H  868,  869,  860,  868.  126;  HUUb.  Lee,  4  mil,  B.  US;  [l^tom. 

*  Kant  V.  Hunwuing,  B  Tnmt  189;  ton  f.  BUKkll,  ST  Mune,  199;  Sing  n 

BrowD  n.  Brown,  4  Tumt.  762;  Scher-  I^m?,  20  Bub.  682.] 
merhom  c.  Sohemierlioni,  1  Wend.  119;        ■  &«en  c.  Sntton,  3  H.  &  Rob.  3(tt 
CMambb.  Uu.  Co.  >.  DnUdi.  18  Pk^ 
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party  to  the  record  was,  ou  that  account  alone,  precluded  from 
being  a  witness,  he  having  no  interest  in  the  event.'  But  the 
whole  subject  has  more  recently  been  reviewed  iu  England,  and 
the  rule  OBtablished,  that  where  one  of  two  joint  dofondants  in  au 
action  on  contraxit,  has  suffered  judgment  by  default  he '  may,  if 
wii  olherwiae  hUerested  in  procuring  a  verdict  fur  the  plaintiff,  be 
called  by  him  as  a  witness  against  the  other  defendant.^  So,  if 
the  defence,  in  an  action  ex  contractu  against  several,  goes  merely 
to  the  personal  discharge  of  the  party  pleading  it,  and  not  to  that 
of  the  otliers,  and  the  plaintiff  tliereupon  enters  a  nolle  prosequi  as 
to  him,  whicli  in  sucli  cases  he  may  well  do,  such  defendant  is  no 
longer  a  party  upon  the  record,  and  is  therefore  competent  as 
a  witness,  if  not  otherwise  disqualified.  Thus,  where  Uie  plea  by 
one  of  several  defendants  is  bankruptcy,^  or,  that  he  was  never 
executor,  or,  as  it  seems  by  the  later  and  better  opinions,  infancy 
or  coverture,*  the  plaintiff  may  enter  a  nolle  progequi  as  to  such 
par^,  who,  being  thus  disengaged  from  the  record,  may  be  called 

1  Worrall  e.  Jonea,  7  Bing.  S9G.     See  of  tlie  demand,  or  to  reduce  tlie  amouut  to 

Foicroft  D.  NevenB,  4  Greenl.  72,  ctmtia.  be  recovered.    Bowman  u.  Noycs,  V2  N. 

In  a  case  before  Le  Blanc,  J.,  he  refiued  Hnmp.  302 ;  George  v.  Sar^ant,  Id.  313 ; 

to  permit  one  defendant,  who  hud  (uffered  Vioal  b.   Buirill,    IS   Piuk.  29;  Dull  v. 

judgment  to  go  b^  de&ult,  lo  be  called  by  Strong,  8  Met.  B ;  Walton  u.  Tomlin,  1 

the  ptaintiB'  to  inculpate  the  otliers,  evea  Ired.  aUS  ;  Turner  v.  Lazanu,  6  Ala.  HT6 ; 

In  an  action   of  treipast.     Cliapnuui  v.  [MancheBter  Bank  v.  Moore,  10  N.  11.  564; 

(Irarea,  2   Campb.   S^tS,  SSI,  note.     See  Kincaid  «.  Purcell,  1  Carter,  »H.] 
acu.  Superruon  of  Chenango  v.  Binleall,         ■  Noke  v.  lugliani.  1  Wils.  69 ;  1  Tidd'i 

4  Wend.  466,  457.     The  general  rule  u,  Pr.  602 ;  1  Saund.  207,  a.    But  see  Itlilla 

that  a  part;  to  the  record  can,  in  no  csae,  c.  Lee,  4  Hill,  R.  649. 
be  examined  as  a  wiinesB ;  a  rule  founded         •  1  Pune  &.  Duer's  Pr,  642, 643 ;  Wood- 

pruicipally   on   the  policy  of  preventing  ward  v.  Newhall,  1  Pick.  600 ;   Hartness 

peijury,  and  the  lurdship  of  calling  on  a  ii.  Thompeon,  6  iTohnii.  160;  Pell  i>.  Fell, 

party  lo  cliarge  hiniBelf.   Frazier  v.  Laugh-  20  Johns.  126 ;  Burgees  v.  Merrill,  4  Taunt 

bn,  I  Gilm.  347 ;  Flint  v.  Allyn,  12  Verni.  468.    The  ground  ia,  tlmt  these  pleaa  am 

616 :  Kennedy  u.  Nilea,  2  Shepl.  64 ;  Stone  not  in  bar  of  tlie  entire  action,  but  only  in 

D.  Bibb,  2  Ala.   100.    And  thta  rule  ii  bar  as  to  the  party  pleading;  and  thue  the 

ttricily  enforced  against  plaintiffi,  because  case  is  brought  within  the  general  princi- 

tlie  joining  of  so  many  defendants  is  gene-  pie,  that  where  the  plea  goes  only  tu  the 

rally  tbeir  own  act,  though  sometimes  it  personal  discharge  of  the  parly  pleading 

is  a  matter  of  necessity.     2  Stark.  Kvid.  it,  tlie  plaintiff  may  enter  a  nnile  prosfaui, 

561,  note  (a);  Blackett  f .  Weir,  6B.&C.  1  Pick.  601,602,    See  also  Minor  d.  The 

;)tST  ;  Barrett  n.  Gore,  8  Atlf.  401 ;  Bull,  N.  Mechanics'  Bank  of  Alexandria,  1  Peters, 

V  285 ;  Cas.  temp.  Uardw.  163,  74.     So,  if  the  cause  is  otherwise  adjudv- 

«  Pipe  0.  Steel,  2  Ad.  k  El.  788,  v.  s.;  caled  in  fhvor  of  one  of  the  defendants. 

Cupper  0.  Newark,  2  C.  &  K.  24     Thus,  upon  a  plea  personal  to  himself,  whether 

lie  has  been  adniitled,  with  his  own  con-  it  be  by  the  common  law.  or  by  virtue  of 

sent  aa  a  witness  to  prove  that  he  is  the  a  slataie  authorizing  a  separate  finding;  in 

principal  debtor,  and  that  the  signatures  bror  of  one  defendant,  in  an  action  upon 

of  the  otlier  defendants,  who  are  his  sure-  a  joint  contract,  the  result  is  tlie  same, 

ties,  are  genuine.     Mevey  v.  Matthews,  9  Blake  u.  Lndd,  10  f?ew  Hamp.  100 ;  Essex 

Barr,  112.    But  eenendly  he  is  interested;  Bank  v.  Rix,  Id.  201 ;  Brooks  v.  M'Ken- 

either  to  defeat  the  action  against  both,  or  ney,  4  Scam.  80U.    And  see  Campbell  t 

to  throw  on  the  other  defbiwant  a  portioo  Hood,  6  Mil.  211. 
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M  a  iritness,  Uie  suit  still  proceeding  agunst  the  others.'  The 
mere  pleading  of  the  baukruptc;,  or  other  matter  of  personal  dis- 
charge, is  not  alone  sufficient  to  render  the  party  a  competent 
witness ;  and  it  has  been  held,  that  he  is  not  entitled  to  a  previous 
verdict  upon  that  plea,  for  the  purpose  of  testifying  for  the 
others.' 

§  857.  In  actiona  on  torts,  these  being  in  their  nature  and  legal 
cousequenoes  several,  as  well  as  ordinarily  joint,  and  there  being 
no  contribution  among  wrongdoers,  it  has  not  been  deemed  neces- 
sary to  exclude  a  material  witness  for  the  defendants,  merely 
because  the  fdaintiff  has  joined  him  with  them  in  the  suit,  if  tlie 
suit,  An  t«  him,  is  already  determiued,  and  he  has  no  longer  any 
legal  interest  in  the  eveut.^  Accordingly,  a  defendant  in  an  action 
for  a  tort,  who  has  suSered  judgment  to  go  by  de/atdt,  has  tmi- 
formly  been  held  admissible  as  a  witness  for  his  co-defendants.* 
Whether,  being  admitted  as  a  witness,  he  is  competent  to  testify 
to  the  amoimt  of  damages,  which  are  generally  assessed  entire 
against  all  who  are  found  guilty,"  may  well  be  doubted.^    And 

1  Uclrer  ti.  Humble,  16  Eut,  171,  per  *  Ward  o.  Ha;don,  2  Eip.  562,  as- 
Le  Blanc,  J.,  cited  T  Taunt.  607,  per  Park,  prored  in  Bawkeswoith  v.  Sbowler,  13 
J.;  Moodvp.  lUng,  2B.  ftC.  66t<;  Aflalo  M.  &  W.  48;  Chapoun  v.  GnTea,  2 
V.  Fourdnoier,  6  Biog.  806,  But  see  Ix-  Campb.  3U,  per  Le  Blanc,  J.;  Common- 
win  V.  Shumaker,  4  Ban,  IBS.  wealth  p.  Manh,  10  Pick.  67,  58.    A  de- 

■  Kaven  v.  Duauinf;,  8  E«p.  26;  Em-  fendant,  In  such  uwe,  a  aleo  a  competent 

men  V.  Butler,  7  TaunL  699;  1  Moore,  witneBi  for  the  plaintiff.    Uadrick  b.  Hee- 

882,   B.  o.;   Suhermerhom   i>.   Schermer-  lop,  12  Jur.  BOO;  IT  Law  J.,  n.  b.  818  ;   12 

'  bom,  1  Wend.  US.    But  in  a  later  case.  Ad.  &  El.  286,  h.  s.    The  wife  of  one 

Bince  the  49  G.  UI.,  c.  121,  Park,  J.,  per-  jinnt  treapuser  it  not  admissibte    ai  a 

milted  a  renlict  to  lie  returned  upon  the  witnega  for  the  other,  though  the  laue  is 

plea,  in  order  to  admit  the  witneti.    Bate  alreadj'  folly  proved  agmnat  her  huabaad, 

n.  BuBsell,  1  Mood.  &  It.  832.    Where,  by  if  he  ii  MiU  a  party  to  the  record.    Hawkea- 

statute,  the  plaintiff,  in  an  action  on  a  worth  v.  Showier,  12  M.  &  W.  46. 

mrol  (.'ontract  against  tevetal,  ma^  have  '  2  Tidd's  Pr.  896. 

judgment  againat  one  or  more  of  the  de-  *  In  Hash  a.  Smith,  1  C.  &  P.  KV'i, 

tendantB,  according  to  hia  proof,  there  it  Beat,  C.  J.,  waa  of  opinion,  that  the  wit- 

haa  been  held,  that  a  delendant  who  has  neis  ought  not  to  be  admitted  at  all,  on 

been  dettulted  is,  with  his  conaent,  a  com-  the  i^und  that  his  evideoce  might  give 

petent  witness  in  &TDr  of  his  ci>defbnd-  a  diflerent  complexion  to  the  case,  and 

ants,    Bradlee  v,  Neal,  IB  Pick.  601.    But  thus  so  to  reduce  the  damages  against 

this  haa   aince  been  questioned,  on  the  hiraaelf ;  but  on  tlie  authority  of  Ward  c. 

ground  that  hii  interest  is  to  reduce  the  Haydon,  and    Chapman   v.    Graves,    lie 

demand  of  the  plainUff  againai  the  others  thought  it  beat  to   receive  tlie   wimei^ 


I  nominal  damages,  in  order  thftt  no  ■  giving  leave  to  the  opposing  party  l 
„,'eater  damBges  mn  be  aasesaed  against  move  tor  ft  new  trial,  llut  the  point  wu 
him  upon  bia  defiuUt.    Vinal  v.  BurriQ,    not  moved ;  and  the  report  does  not  ahoir 


IS  Pick.  '2a.     [Vinal  c.  Burrill  ia  distin-  which  way  was  the  verdict     It  lias,  hov- 

suiahed  from  Bradlee  n.  Neal,  b;  Shaw,  ever,  more  recently  been  held  in  England, 

C.  J.,  in  Gerrish  v.  Commings,  4  Cuah.  that  a  defendant  io  trespass,  who  lut  suf 

892-1  fered  judgment  by  detki^t,  is  not  a  compe- 

■  Aa,  if  one  liis  been  separately  tried  tent  wimess  fbr  his  co-defendant,  where 

■nd    acquitted.      C!srpeiiler   v.   Cnue,  6  the  jury  are  lummoned  as  well  to  try  the 

Black,  1 19.  iasue  against  the  one,  bs  to  naiini  damagM 
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indeed  the  rale,  Bdmittiiig;  a  defendant  as  witness  for  his  felloTB  in 
any  case,  must,  as  it  should  seem,  be  limited  strictly  to  the  case 
There  his  testimony  cannot  directly  make  for  himself;  for  if  the 
plea  set  op  by  the  otlier  defendants  is  of  such  a  nature,  as  to  show 
that  the  plaintiff  has  no  cause  of  action  against  any  of  the  defend- 
ants in  the  Buit,  the  one  who  Buffers  judgment  by  default  will  be 
entitled  to  the  benefit  of  the  defence,  if  established,  and  therefore 
is  as  directly  iuterested  as  if  the  action  were  upon  a  joint  contract. 
It  is,  therefore,  only  where  the  plea  operates  solely  in  dischai^ 
of  the  party  pleading  it,  that  another  defendant,  who  has  suffered 
judgment  to  go  by  default,  is  admissible  as  a  witness.' 

§  358.  If  the  person,  who  is  a  material  witness  for  the  defend- 
ants, has  been  improperly  Joined  with  them  in  the  suit,  for  the 
purpose  of  excluding  his  testimony,  the  jury  will  be  directed  to 
find  a  ieparaU  verdict  in  his  favor ;  in  which  case,  the  cause  being 
at  an  end  with  respect  to  him,  he  may  be  admitted  a  witness  for 
the  other  defendants.  But  this  can  be  allowed  only  where  tliere 
is  no  evidence  wl^atever  against  him,  for  then  only  does  it  appeal- 
that  ho  was  improperly  joined,  through  the  artifice  and  fraud  of 
Oie  plaintiff.  But  if  there  be  any  evidence  against  him,  though, 
in  the  jui^;e's  opinion,  not  enough  for  his  conviction,  he  cannot 
be  admitted  as  a  witness  for  his  fellows,  because  his  guilt  or 
innocence  must  wut  the  event  of  the  verdict,  the  jury  being  the 
sole  jut^es  of  the  fiict.*  In  what  stage  of  the  cause  the  party, 
th\i8  improperly  joined,  might  be  acquitted,  and  whether  before 
the  close  of  the  case  on  the  part  of  the  other  defendants,  was 
formerly  uncertain ;  but  it  is  now  settled,  that  the  application  to 
a  judge,  in  the  eourte  of  a  eatae,  to  direct  i  verdict  for  one  or  more 
of  sevoral  defendanta  in  trespass,  is  strictly  to  his  discretion ;  and 
that  discretion  is  to  be  regulated,  not  merely  by  the  fact  that,  at 
the  close  of  the  plaintiff's  case,  no  evidence  appears  to  affect  them, 

ininat  tbe  other.    Thorpe  u.  Barber,  6         i  2  Tidd't  Pr.  896 ;  Briggs  p.  Green. 

M.  0.  &  Sc.  676 :  IT  Law  Joum.  it.  b.  118.  field  (f  o^.  1  Sir.  610 ;  6  Mod.  217 ;  2  Ld. 

And  «ee  Ballard  v.  Noaki,  2  like,  46.  Kayrn.  1372.  s.o.;  FbU.  &  Am.  onEvid. 

(WhereoneoftwodefendaiitaiiiBnaction  68,  note  (3)i   1   FhU.  Bvid.  62,  d.  (1); 

of  trover  is  defiiulted,  he  i«  not  a  compe-  Bowmaii  v.  Hojet,  1 2  N.  Hamp.  R.  S02. 
lent  witneu  on  the  trial  tot  the  other,  on         *  1  Gilb.  Evid.  bj  Lofil,  p.  260 ;  Brown 

the  ground  of  interest,  even  though  called  v.  Howard,  14  Johni.  119,  1:22;  Vvi  Deu- 

to  trati^  to  maCtera  not  connected  with  «ea  b.  Van  Slyck,  16  Johns.  228.    The 

tbe  question  of  damagei ;  became,  if  ad-  adDuasion  of  the  witnese,  in  ell  theie  cases, 

miaiible  at  all,  lie  is  liajjle  to  be  examined  aeems  to  reit  in  the  discretion  of  the  J  adg» 

npon  all  mattett  pertinent  to  the  isiue  on  Brotherton  t>.  Livingston,  8  Watts  t  Serg 

trial    Gerritho.  Ciimmlng(,4Cnah.  Sei;  884;  [Castle  v.  Bollard,  2S  How.  178.1 
Cbtm  P.  Lovering,  7  Foater.  2S6.) 
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but  hj  the  probabilities  waether  any  such  will  arise  before  the 
whole  evidence  in  tbe  cause  closes.*  The  ordinary  courso,  there- 
fore, is  to  let  the  cause  go  on,  to  tbe  end  of  Uie  evidence.'  Bat 
if,  at  the  close  of  tbe  plaintiEr's  case,  there  is  one  defendant 
against  whoip  no  evidence  has  been  given,  and  none  is  anticipated 
with  any  probability,  he  instantly  will  be  acquitted.^  Tlie  mere 
fact  of  mentioning  the  party  in  the  simvl  cum,  in  tbe  declai-ation, 
does  not  render  him  incompetent  as  a  witness ;  but  if  the  plaintiff 
can  prove  tbe  person  so  named  to  be  guilty  of  the  trespass,  and 
party  to  tbe  suit,  which  must  be  by  producing  the  original  process 
against  him,  and  proving  an  ineffectual  endeavor  to  arrest  him, 
or  that  the  process  was  lost,  the  defendant  shall  not  have  the 
benefit  of  bis  testimony.* 

§  359.  If  the  plaintiff,  in  trespass,  has  fn/  mUtake  made  one  of 

oofcht  not  to  come  fbnrard  w  n  witnen  to 
defeat  the  pluntiff,  ftHer  he  had  prerenUd 
the  plunbff  from  proceeding  eSectuallj 
Bgainit  him,  by  hti  own  wrongttal  aut  in 
^ding  the  proceur"    Phil.  &  Am.  o   " 


1  8owell  t>.  Champion,  6  Ad.  &  El.  407 : 
WliJte  V.  Hill,  6  Ad.  £  El.  487,  4H1,  h.  «. ': 
CommODwealtb  d.  EMtman,  1  Cmh.  189 ; 
Over  r.  Blju:kitoae,  8  Watts  £  Serg.  71 ; 
Frettjman  v.  Dean,  2  Huringt.  4M| 
Brown  e.  Burnei,  8  Mia.  26. 


p.  60,  note  (2).     But 
Jones,  10  Johni.  21,  . 


s   Stockhun  « 


^  6  Ad.  &  El.  491,  H.  a.,  per  Ld.  Dea-  Jones,  10  Johns.  21,  aaitra.     See  also  1 

man.  Stark.  Erid,  \%2.    In  Wakelej  i:  Hart,  6 

>  Child  V.  ChantberiaiD,  8  C.  &  P.  218.  Binn.  S16,  all  the  defendants,  in  t^eIp8a^ 
It  is  not  easy  to  perceive  why  tbe  tame  were  arrested,  but  the  plaintiff  went  to 
priiiciple  shoiild  not  be  applied  bi  actjons  issue  with  some  of  them  only,  and  did  not 
□pon  contract,  where  one  of  the  defendants  rule  the  others  to  plead,  nor  take  judg- 
pleads  k  nwner  in  his  own  pereonai  dis-  ment  a^^inet  them  by  delitult;  and  they  ' 
charge,  mch  as  in&ncy  or  bankruptcy,  were  held  conipeteQt  witnesses  for  ttie 
and  estabtishea  his  plea  by  a  certificate,  or  other  defendants.  The  leamed  cliief  jut- 
other  ^nuative  proof,  which  the  plaintiff  tice  placed  the  decision  partly  upon  the 
does  notpretend  to  gainsay  or  resist.  See  general  ground,  that  they  were  not  inter- 
Bate  V.  Hnssell,  1  Mood.  &  It.  R32.  Upon  ested  in  tJie  event  of  the  suit ;  citing  and 
£mmett  v.  Butier,  T  Taunt.  609,  where  it  approving  the  case  of  Blockham  v.  Jonea, 
was  not  allowed,  Mr.  Phillips  f  ery  justly  tapra.  But  he  also  \aXA  equal  stress  upon 
observes,  tliat  the  plea  was  not  the  com-  tlie  fact,  that  the  pUintiff  might  have  con- 
mon  one  of  bankruplcr  and  certificate ;  dueled  bis  cause  so  as  tu  hare  excluded 
but  that  tbe  plaintifi's  had  provtd  {under  the  witneases,  by  layinic  them  under  a  rule 
the  commisaion),  and  thereby  made  tlieir  to  plead,  and  taking  judgment  by  default 
eleclion ;  and  that  where  a  plea  is  special.  In  Purriance  u.  Drjden,  3  S.  4  It.  402, 
and  involves  tlie  consideration  of  many  and  Oibbs  d.  Bryant,  1  Pick.  118.  bolli  of 
fkcts,  it  is  obvious  that  there  would  be  which  were  actions  upon  contract,  where 
much  inconvenience  in  spliltuig  the  cose,  the  process  was  not  served  as  to  one  of  the 
and  taking  separate  verdicts;  but  there  persons  named  as  defendant  with  the  other, 
seems  to  be  no  such  inconveoieoce  where  it  was  held,  that  lie  was  not  a  party  tu  the 
the  whole  proof  consists  of  the  bankrupt's  record,  not  being  served  witli  process,  and 
certificate.  Phil,  &  Am.  on  Evid.  p.  29,  so  was  not  incompetent  as  a  witness  oil 
note  (8) ;  [Beasley  v.  Bradley,  2  Swan,  that  account  Neither  of  tliese  aiaa, 
ISOiCochronu.  Amman,  16  III.  31S.1  therefore,    except   tliat  of   Stockliam   v. 

*  Bull.  N.  P.   286;   1  Gilb.  Evid.  bj  Jones,  touches  tlie  ground  of  public  policy 

Loflt,   p.   261;   Lloyd  v.  Williams,   Cos.  for  tlie  prevention  of  fraud  in  cases  of 

temp.  Hardw.  123;  Cotton  v.  Luttreli,  1  tort,  on  which  the  rule  in  the  text  secnu 

Atk.  452.    "These  cases  appear  to  have  to  have  been  founded.    Iduo  gnare.    Sea 

proceeded  upon  the  ground,   that  a  co-  also   Curtis  v.   Graliam,   12  Mart    289; 

trespasser,  who  hod  originally  been  made  Heckert  v.  I^'egeiy,  6  Watia  A  Sei^  SSS. 
a  p<uty  to  the  suit  upon  lufflcient  grounds. 
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hifi  ovn  intended  witneBses  a  defendant,  the  court  will,  on  motioii, 
^ve  leave  to  omit  him,  and  have  hia  name  stricken  from  tlie 
record,  even  after  issne  joined.'  In  criminal  infonnatione,  the 
same  object  is  attained  bj  entering  a  nolle  protequi,  as  to  the  ^xtj 
intended  to  be  examined ;  the  rule,  &at  a  plaintiff  can  in  no  case 
examine  a  defendant,  being  enforced  in  criminal  as  well  as  in  civil 
cases.* 

§  360.  If  a  material  witness  for  a  defendant  in  q'ectmenl  be  also 
.jade  a  defendant,  he  may  let  judgment  go  b;  default,  and  be 
admitted  as  a  witness  for  the  other  defendant.  But  if  he  plead, 
thereby  admitting  himself  tenant  in  possession,  the  coui-t  will  not 
afterwards,  upon  motion,  strike  out  his  name.^  But  wliere  he  is 
in  possession  of  only  a  part  of  the  premises,  and  consents  to  the 
return  of  a  verdict  against  him  for  as  much  as  he  is  proved  to 
have  in  possession,  Mr.  Justice  Bullcr  said,  he  could  see  no 
reason  why  he  should  not  be  a  witness  for  another  defendant.^ 

§  861.  In  chancay,  parties  to  the  record  are  subject  to  exami* 
nation  as  witnesses,  much  more  ireely  tlian  at  law.  A  pMntiff 
may  obtain  an  order,  as  of  course,  to  examine  a  defendant,  and 
a  defendant  a  co-defendant,  as  a  witness,  upon  affidavit  that  he 
is  a  material  witness,  and  is  not  interested  on  the  side  of  the 
applicant,  in  the  matter  to  which  it  is  proposed  to  examine  him ; 
the  order  being  made  subject  to  all  just  exceptions."  And  it  may 
be  obtained  ex  parte,  as  well  after  as  before  decree.'  If  the  answer 
of  the  defendant  has  been  replied  to,  the  replication  must  be  with- 
drawn before  the  plaintiff  can  examine  him.  But  a  pituntiff  can- 
not be  examined  by  a  defendant,  except  by  consent,  unless  he  is 

1  Bull.  N.P.  286;  BeirlDeton  d.  Dor-  See  alto  Beeres  v.  Matthewi,  IT  G«o. 

mer  s.  ForteMme,  Caa.  temp.  Haidw.  162,  449.1 

168.  ■)  2  Daniel's  Chan.  Pr.  10S5,  oote  (Fel^ 
'  Ibid.  fa'iu'i  edit.) ;  Id.  104S ;  Asliton  v.  Parker, 
■  Ibid.  14  Sim.  632.  But  wbere  there  an  aeveral 
*  Bull.  7f.  P.  286.  But  where  the  same  dettndBnts,  one  of  whom  alone  hag  »a  in- 
jury are  also  to  assess  damages  against  terest  in  defeating  the  plaintiff's  claim,  tha 
the  viiness.  it  seems  he  is  not  admiuible.  evidence  of  the  defendant  so  interested. 
See  Mflsh  v.  Smith,  1  C.  &  P.  577 ;  tupra,  though  Ulteo  in  behalf  of  a  co-defendant, 
3  366.  [  Where  the  court  in  its  discretion  is  held  inadmiBsible.  Clark  u.  WTbom, 
orders  several  actions,  dependii^  on  the  12  Jur.  618.  It  has  been  held  in  Afusu- 
aame  evidence,  to  be  tried  together,  the  cAuseOi,  that  the  answer  of  one  defendant, 
testimony  of  a  witness  who  is  competent  bo  br  as  it  is  responsive  to  the  bill,  may 
in  one  of  the  actions  is  not  to  be  excluded  be  read  by  another  defendant,  aa  evidenoa 
btiMote  it  is  inadmiBsIble  in  the  others,  in  his  own  favor.  Mills  v.  Gore,  20  Pick, 
and  may  posaibiy  have  some  efiecC  on  the  28. 
decisioD  of  them ;  and  the  jary  should  be         '  Steed  v.  Oliver,  11  Jur.  S66;  1 
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marely  a  tniBtee,  or  has  no  beneficial  interest  in  the  matter  in 
questiou.^  Nor  can  a  co-plwiktiff  be  examined  by  a  plaintiff,  with- 
out the  consent  of  the  defendant.  The  course  in  the  latter  of  such 
cases  is,  to  strike  out  his  name  as  pluntiff,  and  make  him  a  de- 
fendant; and,  in  the  former,  to  file  a  cross-bill.^ 

§  362.  The  principles  which  govern  in  the  admission  or  exdu- 
sion  of  parties  as  witnesses  in  civil  cases  ar^  in  general  appli- 
cable, with  the  like  force,  to  crvninal  prosecutions,  except  so  far  as 
they  are  affected  by  particulfir  legislation,  or  bj  considerations  of 
public  poUcy.  In  these  cases,  the  state  is  the  party  prosecuting, 
though  the  process  is  usually,  and  in  some  cases  always,  set  in 
motion  by  a  private  individual,  commonly  styled  the  proieeuior. 
In  general,  this  individual  has  do  direct  and  certfuu  interest  in 
the  event  of  the  prosecution ;  and  therefore  he  is  an  admissible 
witness.  Formerly,  indeed,  it  was  supposed  that  he  was  incom- 
petent, by  reason  of  an  indirect  interest,  arising  from  the  use  of 
the  record  of  convictiou  as  evidence  in  bis  favor  in  a  civil  suit ; 
and  this  opinion  was  retaiued  down  to  a  late  period,  as  apfdicable 
to  cases  of  forgery,  and  especially  to  indictments  for  perjury. 
But  it  is  now  well  settled,  as  will  hereafter  more  particularly  be 
shown,'  that  the  record  in  a  criminal  prosecution  cannot  he  used 
as  evidence  in  a  civil  suit,  either  at  law  or  in  equity,  except  to 
prove  the  mere  fact  of  the  adjudication,  or  a  judicial  confession 
of  guilt  by  the  party  indicted.*    The  prosecutor,  therefore,  is  not 

1  The  reason  of  thii  rule  luuonea  been  Johna.  Ch.  240;  2  Domel'i  Cfa.  Pt.i66, 

called  in  quettioi];  ouia   the  opinloa  of  459;  Piddodc  v.  Brown,  8  F.  W.  288; 

man;  of  the  prafewlon  is  inclineil  in  fiivor  Mumj  v.    Shadweli,    2   V.   &  B.  401; 

of  making  the  right  of  e:tamin«tion  of  par-  Hoffia,  Maater  in  Chauc  18,  19;  Couui 

tiei  io  equicy  reciprocal,  without  the  in-  v.  Luttrell,  1  Atk.  4GI. 

terrention  of  ■  cnws-biU.     See  I  Smith's  >  Infra,  g  &3T. 

Ch.  Pr.  459,  n.  (1);  Report  on  ChaDceiy  *  lUi  b.  Boston,  4  Eaat,  672;  Bartlett 

Practice,  App.  p.  158,  Q.  49.     Sir  Samuel  e.  Pickeregill,  Id.  6TT,  n.;  Gibson  v.  Mc- 

Homilly  wbb  in  fiiror  of  such  change  In  Cartv,  Caa.  temp.  Haidw.  Sll ;  Richaid- 

the  practice.    Id.  p.  64,  Q.  266;  I  Uoff-  son  v.  Williams,  12  Mod.  819;   R^.  d. 

tnan  I  Ch.  Pr.  846.    In  loma  of  Che  United  Horaau,  86  Leg.  Obs.  69 ;  11  Ad.  &  EL 

SuUea,   this  has   already   been  done  b;  1028 ;  infia,  §  St     The  exception  which 

statute.     See  New  York  Code  of  Practice,  had  grown  up  in  the  case  of  firger;  wa* 

ii  890, 896.  896  (Blatchfard's  edit.):  (Mu,  admitted  to  be  an  anomaly  in  the  law,  in 

ler.  Sl  1841,  ch.  87,  S  26 ;  HUtoan,  Rev.  4  East,  582,  per  Lord  Kllenboniugh,  and 

St.  184l>,  ch.  1ST,  art  2,  §|  14,  16 ;  iVeui  in  4  B.  &  Aid.  210,  pet  A4)botc,  C.  J. ;  and 

Jeriry,  Rev.  St.  1846,  ttt.  23,  ch.  1,  S  40;  was  finally  removed  by  the  decUratory 

Texai,  Hartley's  Dig.  arts.  786,  789;  WiM-  act,  for  such  in  efihct  it  certainly  i^  of  9 

amtia.  Rev.  Sc  1849,  ch.  84,  §  80;  CaU-  Geo.  IV.,  c.  32,  $  2.    In  this   countiy, 

Jirrnia,  Key.  St.  1850,  ch.  142,  §  296-308.  with  the  exception  of  a  few  early  cates, 

'  1  Smith's  Ch.  Pr.  84S,  844;  1  HotT-  the  party  to  tlie  fo^  instrument  has 

iiMo'i    Ch.   Pr.    486-488.     See   further,  been  held  admissible  as  a  witneM,  on  th* 

Gresley  on  End.  242,  24S,  244 ;  2  Mad.  general  principles  of  the   criminal  law. 

Chan.  415,  416;  NeUson  v.  McDonald,  8  See  Commonwealth  v.  Snell,  8  Mass.82i 

labDt.  Ch.  201  i  Souverbye  v.  Arden,  1  The  People  b.  Usmi,  6  Cowen,  27 ;  Furbtf 
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incompetent  on  the  gronud  that  he  ifl  a  part;  to  the  record ;  bat 
vbethor  aiiy  interest  which  he  may  have  in  the  coDviction  of  the 
ofieuder,  is  sufficient  to  render  him  incompetent  to  testify,  will  be 
considered  more  appropriately  under  the  head  of  incompetency, 
from  iutereat.' 

§  363.  la  regard  to  d^endanU  in  criminal  ceues,  if  the  etate 
vould  call  one  of  them,  ob  a  witness  against  others  in  the  same 
indictment,  this  can  be  done  only  by  discharging  him  irom  the 
record ;  aa,  by  the  entry  of  a  nolle  protequi ; '  or,  by  an  order  for 
his  dismissal  and  discharge,  where  he  has  pleaded  in  abatement 
as  to  his  own  person,  and  the  plea  is  not  answered  ;B  or,  by  a 
verdict  of  acquittal,  where  no  evidence,  or  not  sufficient  evidence, 
has  been  adduced  against  him.  In  the  former  ease,  whei-e  there 
is  no  proof,  he  is  entitled  to  the  verdict ;  and  it  may  also  be  ren- 
dered at  the  request  of  the  other  defendants,  who  may  then  call 
him  as  a  witness  for  themselves,  as  in  civil  cases.  In  the  latter, 
where  there  is  some  evidence  against  him,  but  it  is  deemed  iti< 
sufficient,  a  separate  verdict  of  acquittal  may  be  entered,  at  the 
instance  of  the  prosecuting  officer,  who  may  then  call  him  as 
a  witness  against  the  others.*  -On  the  same  principle,  where  two 
were  indicted  for  an  assault,  and  one  submitted  and  was  fined, 
and  paid  the  fine,  and  the  other  pleaded  "  not  guilty ; "  the  former 
was  admitted  as  a  competent  witness  for  the  latter,  because  as  to 
the  witness  the  matter  was  at  an  end.*  But  the  matter  is  not 
considered  as  at  an  end,  so  as  to  render  one  defendant  a  com- 
petent witness  for  another,  by  any  thing  short  of  a  final  Judgment, 
or  a  plea  of  guilty."  Therefore,  where  two  were  jointly  indicted 
for  uttering  a  forged  note,  and  the  trial  of  one  of  tbem  was  post- 
poned, it  was  held,  that  he  could  not  be  called  as  a  witness  for 
ttie  other.T  So,  where  two,  being  jointly  indicted  for  an  assault, 
pleaded  separately  "  not  guilty,"  and  elected  to  be  tried  separately, 

r.  Hilliard,  2  N.  Huop.  180  j  BetpnUlCk  V.  v.  Ljoiu,  9  C.  &  P.  656;  Regisa  n.  Wil- 

RoH,  2  DtU.  289 ;  TU  Stale  d.  Foster,  3  lUnu,  8  C.  A  P.  288 ;  lupra,  §  858 ;  Com. 

McCord,  442.  ■  monwealth  v.  Eaatmui,  1  Cush.  189. 

1  /n/ra,  S  413-414.  ■  Begiiu  c.  Hinckg,  1  Denis.  C.  C.  84. 

*  Boll,  S.  P.  286]  Gu.  temp.  Hirdw.  [Where  two  defenduiia  were  jointly  tn- 
168.  dieted  for  an  awault,  tuid  one  WM  d^ult- 

*  Bex  V.  SbennsD,  Cu.  temp.  Htrdw.  ed  on  hit  recognimnce,  his  wife  wu  held 
SOS.  to  be  a  oompetent  wilneai  fi>r  the  other 

*  Reze.KowlaDd,  Rj.  &H.  401;  Bex  defendant  Stale  f.  Worttdng,  SI  Haioe, 
*.  Hntineen  of  the  "Boaatr,"  cited  arg.  62.1 

1  Eait,  812,  818.  ^  CcHnmonwealth  v.  Hanh,  10  Tldk. 

*  fieiv.  Fletcher.  IStn.  688;  Bepna    57. 
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it  was  held,  that  the  oiie  tried  first  could  not  call  the  other  as 
a  wimesa  for  him.^ 

§  S64.  Before  we  dismisB  the  subject  of  parties,  it  may  be  proper 
to  take  notice  of  the  case,  where  tlie  facts  are  personallji  known 
by  the  Judge  before  whom  tlie  cause  is  tried.  And  whatever  diiffer- 
ence  of  opinion  may  once  have  existed  on  this  point,  it  seems  now 
to  be  agreed,  that  the  same  person  cannot  be  both  vntness  aiid 
judge,  in  a  cauee  which  ie  on  trial  before  him.  If  he  ia  the  sole 
judge,  he  cannot  be  sworn  ;  and  if  he  sits  with  others,  he  still  can 
hardly  be  deemed  capable  of  impartially  deciding  on  the  admissi- 
bility of  his  own  testimony,  or  of  weighing  it  against  that  of 
another.'  Whether  his  knowledge  of  common  notoriety  is  admis- 
sible proof  of  that  fact  is  not  so  clearly  agreed.'  On  grounds  of 
public  interest  and  convenience,  a  judge  cannot  be  called  as  a  wit- 
ness to  testify  to  what  took  place  before  him  in  the  trial  of  another 
cause ;  *  though  ho  may  testify  to  foreign  and  collateral  matters, 
which  happened  in  his  presence  while  the  trial  was  pending,  or 
after  it  waa  ended.'  In  regard  to  attomej/a,  it  has  in  England 
been  held  a  very  objectionable  proceeding  on  the  part  of  an  at- 
torney to  give  evidence,  when  acting  as  advocate  in  the  cause ; 
and  a  sutBcient  groimd  for  a  new  trial.^    But  in  the  United  States 

<  The  Feode  u.   BiU,   10  Johns.  96;  Tnit  on  Erid.  4g2;  SlBir*!  Inst  book  ir. 

(Mclntyre  v.  People,  6  Selden,  88.j    In  til-  46,  4 ;  Erskine's  lost  book  ir.  Ut  2, 

Bex  V.  Lafbne,  5  Eip.  154,  where  one  de-  S3.    If  his  preaenoe  on  the  benc:h  is  iieces- 

fted&nt   iufiered  judgment   b;    debult,  sary  to  the  legal  conatilutioa  of  the  court, 

Lord  Ellenborougb  held  him  iacompetent  he  cannot  be  swom  as  a  witness,  even  by 

to  lesli^  for  the  others;   apparent!/  on  consent;  andif  it  is  nat.andhistesliman; 

the  groimd,  that  there  was  a  community  of  is  Decessary  in    the  cause  on  trial,   ha 

guilt,  and  that  the  offence  of  one  was  the  ihould  leave  the  bench  until  the  trial  is  An- 

offence  of  all.    But  no  authori^  was  cited  ished.  Moras  i>.  Morss,  4  Am.  Law  Rep.  Gil, 

in  the  case,  and  the  decision  Is  at  variance  n.  i.    This  principle  has  not  been  extend- 

with  the  general  doctrine  in  caaea  of  tort  ed  to  jurors.    Though  the  jurj'  may  use 

The  reason  given,  moreover,  assumes  the  their  general  knowledge  on  the  subjecl  of 

very  point  in  dispute,  namely,  whether  any  question  before   them;   yet,   if  any 

there  was  an/  gmlc  at  all.    The  indict-  joror  ho*  a  pardcuUr  knowledge,  as  to 

ment  was  for  a  misdemeanor,  In  obalruct-  which  he  can  testity,  he  must  be  swom  as 

inga  revenue  officer  in  the  execution  of  a  witness.    Rex  v.  Kosaer,  T  C.  &  F.SIS; 

hu  duty.     See   1   PhU.  Evid.   68.     But  Stones  i>.  Byron,  4  Dowl.  &,  L.  S93.    See 

where  two  were  jointly  indicted  for  an  in/'-a,  §  386,  note. 

assault  and  bottet?,  and  one  of  them,  on  '  Ixird  Stair  and  Mr.  ErsUne  seem  to 

motion,   was  tried  Srat,  the  wife  of  the  have  been  of  opinion  that  it  was,  "  unless 

other  was  held  a  competent  witness  in  his  it  be  overruled  by  pregnant  contrary  evi- 

bvor.    Mofflt  V.  The  Stale,  2  Humph.  99.  dence,"    But  Mr.  Olosstbrd  and  Mr.  Tait 

And  see  Jones  v.  The  Stale,  1  Kelly,  010;  areof  the  contrary  opinion.   See  the  places 

The  Commonwealth  v.  Manson,  2  Ashm.  ciied  in  the  preceding  note. 

SI ;   supra,   §  SS6,  note ;    The   State   t>.  *  Kegina  v.  Oazai^,  S  CAP.  596,  per 

WorUimg,  1  Redingt.  [SI  Maine)  62.  Patteson,  J. 

»  Ross  V.  Buhler,  2  Martin,  N.  S.  318.  '  Rex  a.  E.  of  Thaoet,  27  Howell's  St 

8o  U  the  law  of  Spain,  Partid.  3,  tit  IB,  I.  Tr.  S47, 84B.     See  lapra,  §  262,  at  to  tba 

10  i  1  Moreau  &  Carlton's  Tr.  p.  200 ;  and  admiaaiblUl/  of  jurors. 

of  Scotland,  OUssford  on  End.  p.  e02;  *  Duim  v.  Peckwood,  11  Jar.  31%  ». 
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no  casQ  has  been  found  to  piocoed  to  that  extent ;  and  the  fact  is 
hardly  ever  known  to  occur. 

§  866.  We  proceed  now  to  consider  the  second  cla^  of  persons 
incompetent  to  testify  as  witnesses,  namely,  that  of  pebsons  deh- 
CIENT  IN  DNDEBSTANDiNO.  We  have  ah-eady  seen '  that  one  of  the 
main  securitieB,  which  the  law  has  provided  for  the  purity  and 
truth  of  oral  evidence,  is,  that  it  be  delivered  under  the  sanction  of 
BQ  oath ;  and  that  this  is  none  other  than  a  solemn  invocation 
of  tlie  Supreme  Being,  as  the  Omniscient  Judge.  The  purpose  of 
the  law  being  to  lay  hold  on  the  conscience  of  the  witness  by  this 
religious  soleumity,  it  is  obvious,  that  persons  incapable  of  com- 
preheudiug  the  nature  and  obligation  of  an  oath  ought  not  to  be 
admitted  as  witnesses.  The  repetition  of  the  words  of  an  oath 
would,  in  their  case,  be  but  an  unmeaning  formality.  It  makes 
no  difference  from  what  cause  this  defect  of  understanding  may 
have  arisen ;  nor  whether  it  be  temporary  and  curable,  or  perma- 
nent ;  whether  the  party  be  hopelessly  an  idiot,  or  maniac,  or  only 
occasionally  insane,  as  a  lunatic ;  or  be  intoxicated ;  or  whether 
the  defect  arises  &om  mere  immaturity  of  intellect,  as  in  the  case 
of  children.  While  the  deficienof  cf  underttanding  exieU,  be  the 
cause  of  what  nature  soever,  the  person  is  not  admissible  to  be 
sworn  as  a  witness.  But  if  the  cause  be  temporary,  and  a  lucid 
interval  should  occur,  or  a  cure  be  effected,  the  competency  also 
is  restored.' 

'  Stwni,  §  32T.  tinieB  existing  apoa  that  subject,  It  ie  er- 
*  6  Com.  Big.  851,  S62,  Testeior^iie,  roDeoiu  io  suppoae  the  mind  of  «uuh  a 
A.  1;  LiTingitoD  n,  Kier>l«d,  10  John*,  penon  refilJy  aound  on  olLier  aulijectaj 
882]  Etuu  p.  Hettich,  T  Wheat.  468,  and  that  therefora  the  will  of  such  a  per- 
170;  White's  oM,  2  Leach,  Cr.  Ca>.  482 ;  kiq,  though  appnrantly  ever  so  mtioual 
TeJt  on  Evid.  pp.  842,  848,  The  fiwt  of  and  proper,  was  void.  Wariog  b.  Waring 
want  of  undentandiDg  ii  to  be  proved  by  12  Jur.  ^47, 1'riv.  C.  Uere.  liie  power  oi 
the  objecting  party,  fy  testimony  aliundE.  perc-eiviug  tauts  is  BOi^nd.  bul  tlie  bicully 
Bobinson  v.  Dana,  16  Verm.  474,  Bee,  as  of  comparing  and  of  judging  is  impaired, 
to  iotoiication,  Hartford  i>.  Palmer,  16  But  wliere,  in  a  trial  lor  monilaughier,  a 
Johns.  113 ;  Oebhart  v.  Skintier,  16  8.  &  lunatii:  paiient  wbb  ailaiilted  as  a  nitness, 
R.  2S6;  Heinec.  ad  Pandect.  Pan.  8,  who  liad  b«en  confined  in  a  lunatiu  tuy- 
i  14.  Whether  a  monomaniac  is  a  conipe-  lum,  and  wlio  labored  under  the  delusion, 
tent  witness  is  a  point  not  known  to  have  both  at  the  time  of  the  traosaction  and  of 
been  direcdy  decided ;  and  opon  which  the  trial,  that  he  waa  pusseseed  by  twentgr  ' 
text-writer*  differ  in  opinion.  Mr.  Koscoe  thousAnd  spirits,  but  whom  the  medieal 
deems  it  the  safest  rule  to  exclude  their  witness  believed  to  be  capable  of  giving 
tMtimony.  Rose.  Crim.  Evid.  p,  128.  an  account  of  any  transaction  that  hap- 
Mr.  Best  comtdera  this  "  hard  measure."  pened  before  his  eyes,  and  who  appeared 
Best,  Princ.  Evid.  p.  168.  In  a  recent  to  understand  the  obligation  of  an  oath, 
case  before  the  Privy  Council,  where  a  and  to  believe  in  future  rewards  aitd  pan- 
will  was  contested  on  the  ground  of  inca-  ishmenu ;  —  it  was  held,  that  his  teeti- 
— 'T  in  the  mind  of  the  testator,  it  was  mony  was  properly  received.  And  thai 
tliat  if  the  mind  is  unsound  on  one  where  a  person,  under  an  insane  delusion, 
H  i,(-      '  ..... 

S6- 


Cidt)'  in  the  mind  of  the  testator,  it  was    mony  was  properly  received.     And  thai 
id,  tliat  if  the  mind  is  unsound  on  one    where  a  person,  under  an  insane  delusion, 
(oloacl.  and  tlda  nnaoondness  is  at  all    isotfered  as  a  witness,  it  is  for  tlic  judge 
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§  366.  In  regard  to  persons  Sitaf  amd  dumb  from  their  birtli,  it 
has  beea  s^d  that,  in  prestimption  of  law,  they  are  idiots.  And 
though  this  presumption  has  not  now  the  same  degree  of  force 
which  was  formerly  given  to  it,  that  unfortunate  class  of  persons 
being  found  by  the  light  of  modern  science,  to  be  much  more 
intelligent  in  general,  and  susceptible  of  far  higher  culture,  than 
was  once  supposed ;  yet  still  the  presumption  is  so  far  operative, 
as  to  devolve  the  burden  of  proof  on  the  party  adducing  the  wit- 
ness, to  show  that  he  is  a  person  of  sufficient  understanduig. 
This  being  done,  a  detd"  mute  may  be  sworn  and  give  evidence, 
by  moans  of  an  interpreter.^  If  he  is  able  to  communicate  his 
jdeas  perfectly  by  writing,  he  will  bo  required  to  adopt  that,  as  the 
more  satisfactory,  and  therefore  the  better  method ; '  but  if  his 
knowledge  of  that  method  is  imperfect,  he  will  be  permitted  to 
testify  by  means  of  signs.^ 

§  867.  But  in  respect  to  children,  there  is  no  precise  age  within 
which  they  are  absolutely  excluded,  on  the  presumption  that  they 
have  not  sufficient  understanding.  At  the  age  of  fourteen,  every 
person  is  presumed  to  have  common  discretion  and  understanding, 
until  the  contrary  appears ;  but  under  that  age  it  is  not  so  pre- 
sumed ;  and  therefore  inquiry  is  made  as  to  the  d^;ree  of  under- 
standing, which  the  child  oSered  as  a  witneas  may  possess ;  and 
if  he  appears  to  have  sufficient  natural  intelligence,  and  to  have 
been  so  instructed  as  to  comprehend  the  nature  and  effect  of  an 
oath,  he  is  admitted  to  testify,  whatever  his  age  maybe.*  This 
examination  of  the  child,  in  order  to  ascertain  his  capacity  to  be 
sworn,  is  made  by  the  judge  at  his  discretion ;  and  though,  as  has 
been  just  SMd,  no  age  has  been  precisely  fixed,  wifliin  which  a 
child  shall  be  conclusively  presumed  incapable,  yet,  in  one  case 
a  learned  judge  promptly  rejected  the  dying  declarations  of  a  child- 
of  four  years  of  age,  observing,  that  it  was  quite  impossible  that 

at  the  time,  to  decide  npon  hb  compe-  conflteri  neqnnt,  nee  inflciari,  emendet 

tencj  Bs  k  witneu,  ftnd  fbr  the  Jury  to  paler  scelen  ipaing,"    Vid.  Legea  Barba- 

iud^  of  the  credlUU^  of  bli  eTideace.  ror.  AnCiq.  toI.  4,  p.  249;  Ancient  Lam 

Reg.  V.  Hill,  16  Jur.  470;   6  Eng.  Law  &  anil  Statutes  of  England,  toI.  1,  p.  71. 
Eq.  Rpp.  647 ;  6  Coi,  Cr.  C««.  269 ;  [Hc4-         "  Horruoii  r,  Lonnard,  8  C.  4  P.  127. 
oomb  r.  Holcomb,  28  Conn.  177.1  *  The  Stale  v.  ])e  Wolf,  8  Conn.  98 ; 

'  Ruitin'acaie,  1  Leach,  Cr.Caa.  466;  Comnionwealtli  v.   Hill,   \i    Mass.   207; 

Tait  on  Erid.  p.  84S ;  1  Run.  on  Crimea,  Snyder  d.  Naliona,  4  Blackf.  296. 
p.  T  i  1  Hale,  F.  C.  84.    Lord  Hale  refen,         *  McNallv-a  Erid.  p.  149,  r-Ji.  11 ;  Bull, 

for  authority  aa  to  the  ancient  preintnp-  N.  P.  29S;  1  Hale, P.  C.  S02;  2  Roat.  on 

tion,  to  the  Laws  of  King  Alfred,  o.  it,  CrinMi,  p.  6ffl;   JackMKi  s.  Qridlej,  IB 

which  ii  in  these  word* :  —  "Si  qui*  mn-  Johni.  9B. 
to*  Tcl  (DTdoa  patn*  dt,  nt  peocata  iiia 
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Bbe,  however  precocious  her  muid,  could  have  had  that  idea  of 
a  fiituro  Btate,  which  ie  necessary  to  make  such  declaratiouB  a^ 
missible.*  On  the  other  hand,  it  is  not  unusual  to  receive  the 
testimony  of  children  under  nine,  and  sometimes  even  under 
seven  years  of  age,  if  they  appear  to  be  of  sufficient  understand- 
ing;* and  it  has  been  admitted  even  at  the  age  of  five  years.^  If 
the  child,  being  a  principal  witness,  appears  not  yet  sufficiently 
instructed  in  the  nature  of  an  oath,  the  court  will,  in  its  discretion, 
put  off  the  trial,  that  this  may  be  done.*  But  whether  the  trial 
ought  to  be  put  off  for  the  purpose  of  instructing  an  adult  witness 
has  been  doubted.* 

§  368.  The  third  class  of  persons  incompetent  to  testify  as 
witnesses  consists  of  those  who  are  insensible  to  the  obligations 
OF  AN  OATH,  from  defect  of  religious  sentiment  and  belief.  The 
very  nature  of  an  oath,  it  beiug  a  religious  and  most  solemn  appeal 
to  God,  as  the  Judge  of  all  men,  presupposes  that  the  witness 
believes  in  the  existence  of  an  omniscient  Supreme  Being,  who  is 
"  the  rewarder  of  tmth  and  avenger  of  folsebood ; "  *  and  that,  by 
Buch  a  formal  appeal,  the  conscience  of  the  witness  is  affected. 
Without  this  belief,  the  person  cannot  be  subject  to  that  sanction, 
which  the  law  deems  an  indispensable  t^st  of  truth.'     It  is  not 

>  Bex  V.  Pike,  S  C.  &  P.  69S ;   The  nndenttuidinK  on  the  nibject,  her   ert- 

Peotde  n.  McNur,  21  Wend.  008.    Neither  dence  wu  i^ected.     Hex  f.  WiUUmi,  T 

CM]  the  declHistioni  of  such  ■  clilld,  if  C.  &  F.   S20.     In  a  more  recent  caie, 

liTing,  be  Tecaived  in  eTidence.    Sex  v,  irhere  the  principal  witneu  tiyr  the  proac- 

Biauer,  1  East,  P.  C.  448.  cution  irai  k  temaJe  child,  of  six  jean 

*  1  East,  P.  C.  442;  Commonwealth  old,  nholl;  ignorant  of  the  nature  of  an 
V.  BatcMnaon,  10  Mbm.  22fi;  McNall/'t  oaUi,  a  poatponement  of  the  trial  ira« 
£Tid.  p.  154 ;  The  State  c.  Whinler,  8  moved  for,  that  ilie  might  be  instructed 
Sbepl.  841.  on  that  lutgect;   but  Pollock,  C.  B.,  re- 

■  Bex  V.  Bnaier,  1  Leach,  Cr.  Caa.  taaed  the  motion  aa  tending  to  endanger 

S8T ;  BnlL  H.  P.  208,  b,  o. ;  1  Eaal,  P.  C.  the  aafe^  of  public  jusljce ;    obaerving 

44&  B.  o.  that  more  probablj'  would  be  loit  In  mem- 

*  McNally'i  Exid.  p.  IM;  Hex  v.  oiy,  than  would  be  tallied  in  point  of  re- 
Whlte,  2  Leach,  C.  Caa.  462,  note  (a};  llgious  edncation;  adding,  howerer,  tlial 
Bex  D.  Wade,  1  Hood.  Or.  Caa.  83.  But  in.  caaes  where  the  inlellect  waa  snffl- 
in  a  laie  caae,  before  Mr,  Justice  Pattesou,  cientl;  matured,  but  the  education  onl; 
the  learned  judge  B^d,  that  be  ma»t  be  had  been  neglected,  a  pottponement  might 
aatiified  that  the  child  felt  the  binding  be  very  proper,  Begina  v.  Nicholaa,  2  0. 
obligation  of  an  oath,  from  the.  general  °  "  "'" 
conrae  of  her  religioua  education ;  and 
that  die  effbct  of  the  oath  apoa  the  con-  ao. 
adence  should  ariie  from  reli^oua  feel-  >  Per  Ld.  Hardwicke,  I  Atk.  46.  The 
liigiofapermanentDalure,andnotiDerel}'  opiniooa  of  the  earlier a«  well  as  later  ju- 
frotn  inBtmcCions,  confined  to  the  nature  riata,  concerning  the  nature  and  obliga- 
of  an  oathjP^centlf  communicated,  fbr  the  tion  of  an  oath,  are  quoted  and  diacusBed 
puipoae  of  the  particular  trial.  And,  much  at  large,  in  Omichund  r.  Barker,  t 
therefore,  the  witaesa  having  been  viaited  Atk.  21,  and  in  Tyler  on  Ostha,  patam, 
but  twice  by  a  clergj'man,  who  had  given  to  which  the  learned  reader  Ib  referred. 
bar  some  InBlmctionB  ai  to  the  nature  of  '1  Stark.  Evid.  22.  "  The  law  ia  wlaa 
m  oath,  bat  Btill  ibe  had  hot  an  imperfect  in  requiring  the  higheat  attainable  aano 
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sufficient,  that  a  witness  belierea  himaelf  bound  to  speak  the  tnitli 
from  a  reg^^  to  character,  or  to  the  common  intereste  of  societv , 
or  from  fear  of  the  panishment  which  the  law  inflicts  upon  porEoiis 
goilty^  of  peijury.  Such  motives  have  indeed  their  influence,  but 
the^  are  not  considered  as  affording  a  sufficient  safeguard  fur  thj 
airict  observance  of  truth.  Our  law,  in  common  with  the  law  of 
most  civilized  countries,  requires  the  additional  security  aiforrlcil 
bjr  the  reUgiouB  sanction  implied  in  an  oath ;  and,  as  a  necessary 
consequence,  rejects  all  witnesses,  who  are  incapable  of  giving 
this  security.^  Atheists,  therefore,  apd  all  infidels,  that  is,  those 
who  profess  no  religion  that  can  bind  their  consciences  to  epeak 
truth,  are  rejected  as  incompetent  to  testify  as  witnesses.' 

§  S69.  As  to  the  nature  and  degree  of  rdigwu*  faUh  required  in 
a  witness,  the  rule  of  law,  as  at  present  understood,  seems  to  be 
tJiis,  that  the  person  is  competent  to  testify,  if  he  believes  in  the 
being  of  Ood,  and  a  future  stat«  of  rewards  and  punislunents ; 
that  is,  that  Divine  punishment  will  he  the  certain  consequence 
of  peijury.  It  maj  be  considered  as  now  generally  settled,  in  this 
country,  that  it  is  not  material,  whether  the  witness  believes  Uiat 
the  punishment  will  be  inflicted  in  this  world,  or  in  the  next.  It 
is  enough,  if  he  has  the  religious  sense  of  accountability  to  tlie 
Omniscient  Being,  who  is  invoked  by  on  oath.' 

doD  Air  tbe  truth  of  teitimon;  siTeii ;  and         >  1  Fbil.  Grtd.  10  (Mh  edit.). 
, ■_.-_.,_  ._._.^ liwIliiBr—  -■-  ■  "  " "     ■     " 


it  in  rejecting  aU  wTuieaws  in-         *  BoU.  K.  P.  292;  1  8uu-k.  Erid.  22; 

capable  of  feeling  this  Mnctioii,  or  of  re-  1  Atk.  40, 46 ;  1  Iliil.  ETid.  10  {9th  edit.}. 

ceiTiDB  this  teat;  whether  (hi*  incapadty  Tbe  oHection  of  incompetency,  from  the 

arisea  from  the  imbecilitj  of  their  und^'  want  of  twlief  in  the  exuteoce  of  God,  u 

itaading,  or  &om  its  perrenitv.    It  doe«  aboUthed,  as  it  Hems,  In  Michigan,  b; 

not  impute  guilt  or  blaJne  to  either.    If' the  force  of  the  statute  which  enacts  that  nu 

witDCBs  is  evidently  intoxicated,  he  is  not  person  shajl  be  deemed  incompetent  as  a 

allowed  to  be  swam;    becaa«e,  tot   tbe  witness  "on  account  of  his  omnluns  on 

time  being,  he  is  eridently  bcapable  of  U«  subject  of  religion."    Rev.  SMt.  1846, 

feeling  the  force  and  obligation  of  an  oath.  ch.  102,  8  96.     ^  in  Maint,  Rev.  Stsi 

The  noQ  compos,  and  the  infeni  of  lender  ch.  82.    And  in  JTiscoitsin,  ConsL  Art.  I 

age,  are  rejected  for  the  same  reaaon,  but  §  18.    And  in  Miaoari,  Rot.  Slat  lfl4o, 

without  blame.     The  atheist  Is  also  t«-  ch.  186,  §  21.    And  in  Mau.  Oen.  Stat 

jecled,  because  lie,  too,  is  incapable  of  ch.  181,  t_  12.    In  some  other  «tates,  it  U 

realizing  tlie  obligation  of  an  oath,  in  con-  made  sufficient,  bj  Bhtute,if  the  w' 


sequence  of  his  unbelief.    Tbe  law  looks  belierea  in  the  exittaia  of  a  Supreme  Ut 

onfy  to  the  tact  of  incapadty,  not  to  the  ing.     Comuctieut,  Hev.   Stat  1849,  til.  1, 

cause.ortlieraannerofaTowal.    Whether  S  140;  JVeto  HonpsAire,  Her.  Stat  IWJ, 

it  be  calml;  insinuated  with  the  elegance  ch.  18S,  }  9.    In  others,  it  is  requisite  thai 

of  Oibbon,  or  roared  fbrth  in  the  disgust-  the  wibieas  should  believe  in  the  eicis[- 

Ing  bhuphemies  of  Paine ;  still  it  is  atbe-  enoe  of  a  Snpreme  Being,  wAo  mil  pmi'l' 

Ism;  and  to  require  the  mere  formatity  of  faite  stsfanng.      Nod   Yw-jL    Bsr.    Sui. 

an  oath,  from  one  who  avowedly  despises,  vol.  2,  p.  605  (Sd  edit.) ;  MuKori,  Be', 

or  is  incapable  of  feeling,  its  peculiar  aano-  Stat.  1^,  p.  419. 
tlon,  would  be  but  a  mockery  of  jiuliBe."         '  The  proper  teat  of  the  cranpetency  of 

1  Law  Reporter,  pp.  S4e,  347.  a  wltneat  on  tbe  score  of  a  religions  be 
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§  870.  It  should  here  be  observed,  that  defect  of  religious  faith 
is  never  prenaned.  On  the  contrary,  the  law  presames  that  flTerf 
man  brought  up  ia  a  Chrietiau  land,  where  Ood  is  generally 
acknowledged,  does  belieTe  in  him,  and  fear  him.  The  charity 
of  its  judgment  is  extended  alike  to  all.  The  burden  of  proof 
is  not  on  the  party  adducing  the  witness,  \jo  prove  that  he  is  a 
believer ;  but  it  is  on  the  objecting  party,  to  prove  that  he  is  not. 
Neither  does  the  law  presume  that  any  man  is  a  hypocrite.  On 
the  contrary,  it  presumes  him  to  be  what  he  professes  himself  to 
be,  whether  atheist,  or  Christian ;  and  the  state  of  a  man's  opin- 
ions, as  well  as  the  sanity  of  his  mind,  being  once  proved  is,  as 
we  have  already  seen,^  presumed  to  continue  unchanged,  until  the 
contrary  is  shown.  The  state  of  his  religious  belief,  at  the  time 
he  is  oflbred  as  a  witness,  is  a  fact  to  be  ascertained ;  and  this 
is  presumed  to  be  the  common  faith  of  the  country,  unless  the 
objector  can  prove  that  it  is  not.  The  ordinary  mode  of  showing 
thb  is  by  evidence  of  his  declarations,  previously  made  to  others ; 
the  person  himself  not  being  interrogated;'  for  the  object  of 

lief  wu  settled,  apon  great  coniideration,  Smith  v.  Coffin,  6  Shepl.  1ST ;  bnt  eveo 

in  tbe  caee  or  Umichoiid  n.  Barker,  W[lleB,  tliU  leemB  to  be  no  longer  required.     See 

M5;  X  Atk.  21  a.  c.  to  be  the  beUef  of  a,  lupra,  S  868,  Dote.     See  ftirther,  the  Pen- . 

God,  vid  that  he  will  reward  and  jraniBh  pie  v.  McGarren,  IT  Wend.  460 ;  Cubbison 

na   uxwrding  to  our  deserts.    This  rule  v.  McCrearj,  2  Watts  &  Se^.  262;  Brock 

wu  lecogntzed  in  Butts  ii.  Swartwood,  2  v.   Milligan,   10  Ohio,  121 ;   Thurston  v. 

Coiren,  481 ;  The  People  v.  Matteaon,  2  Whitney,  2  Law  Rep.  18,  B.  8. ;  [Blair  P. 

Cowen,  433,  578,  cote;  nnd  by  Sloiy,  J.,  SeitTer,   26   Pecn.  St  R.   2T4;   Bennett 

in   WakeSeld  t.   Koss,  6  Mason,  18;   9  r.  State,  1  Snann,  44.] 
Dane's  Abr.  817,  S.  F, ;  and  see  Brock  v.         >  Supra,  §  42.     The  State  v.  StlnBOn,  7 

Milligan,  1  Wilcoi,  125;   Arnold  v.  Ar-  Lew  Reporter,  888. 
nold,  13  Venn,  862.     Wlieiher  aoy  beUef         ^  [The  qiieslion  whether  a  wimess  ij, 

in  a.  future  state  of  existence  is  necessary,  or  is  not  an  atheist,  and  so  an  incompetent 

r Tided  accouiiCability  to  God  in  tliia  lite  witness,  is  a  questioa  of  fact  for  the  pre- 

acknowiedged,  is  not  perfectly  clear,  siding  judge  alone,  and  his  decision  is  not 

In  Coninionwealth  u.  Bacheler,  4  Am.  Ju-  open    to   eit'eption.     Commonwealth  t>. 

list,  81,  Tbacher,  J.,  seemed  to  think  it  itills,  ID  Cueh.  630,  632.    The  want  of 

waa.     But  in  Uunscom  u.  Hunscom,  14  sucii  religious  belief  must  be  established 

Maaa.,  184,  the  court  held,  that  mere  dis>  by  other  means  than  the  examination  of 

belief  in  a  future  existence  went  only  to  the  witness  apon  the  stand.    He  is  not  to 

the  credibility.     This  degree  of  disbelief  be  questioned  ns  to  his  religious  btrUef, 

is  not  inconsistent  with  the  ^th  required  nor  required  to  dirulge  his  opinion  upon 

in  Oinichuud  v.  Barker.    The  only  case,  that  subject  in  answer  to  questions  put  lo 

dearly  to  the  contrary,  ia  Atwood  p.  Wei-  him  while  under  enftmi nation.    If  lie  is 

ton,  7  Conn.  66.  In  CortiB  d.  Strong,  4  Day,  to  be  set  aside  for  want  of  such  religious 

61,  the  witness  did  not  believe  in  the  obli-  belief,  tbe  Act  is  to  be  shown  by  oilier 

gktioD  of  an  oath ;  and  in  Jackson  v.  Grid-  witnesses,   and  by  evidence  of  his  pre- 

ley,  IB  Johns.  98,  he  was  a  mere  atheist,  viously    expressed    opinions    voluninrily 

withoDt  any  sense  of  religion  whatever,  made  known  to  others.    By  Sliaw,  C.  J., 

All   that  was  said,  in  these  two  cases.  In  Commonwealth  v.  Smith,  2  Gray.  61G. 

beyond  the  point  in  judgment,  was  extra-  In  this  case  the  witness  bad  tealiSed  in 

jadicial.    In  Maim,  a  belief  In  the  eiiat-  chief,  and  on  cross-examinatioD  was  asked 

voce  of  the  Supreme  Being  was  rendered  if  he  believed  in  the  existence  of  a  God, 
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intern^tdng  a  witneu,  In  those  caus,  before  he  is  Bvom,  is  not 
to  obtain  the  knowledge  of  other  facts,  but  to  ascertain  from  his 
auevers,  the  extent  of  his  capacity,  aud  whether  he  has  sufficient 
understanding  to  be  swom.^ 

Qoiuuel  to  |>at  ftmher  queitknu  in  rag«rd  nil  power;  neither  does  it  tetort  to  «eo- 

to  the  religioul  belief  of  the  witnesa,  and  onduy  or  bearsay  eridence.    If  the  wifc 

the  court  ai^r :  "  Aalde,  therefure,  of  the  new  U  ob|jccted  to,  it  wk«  third  perMiu 

iwopriet/of  allowing: furtherinquirj.Bfter  to  teiti^,  whether  he  has  declared  hia 

the  wiCneas  had  anawned  afBniiativel7  the  belief  in  God,  and  in  a  Aitiir«  stste  of  ra- 

genenl  qoeatim  of  hia  belief  in  the  akin-  wards  md  pimiahmenta,  Ac    Of  tliia  Ikct 

enoe  of  God,  in  the  opinion  of  the  court,  they  are  a<  |pod  witneaaes  u  be  could  be; 

tlia  whole  Inqnirj  of  ttie  wltnesa  npon  thii  and  the  teatimoor  b  iHinuny  and  direct 

matter  wia  Inegiilor  and  nnatUbonzed.")  It  abould  flirthar.be  noticed,  that  the  quea- 

I  Swiftfa   Erid.  48;   Smith  v.  Coffin,  tion,  whether  a  penK>D,aboat  to  be  iwom, 

(  Shepl.   IGT.    It  haa  been  qnutloaed,  la  an  atbaiat  or  not,  can  never  be  ruaed 

whether  the  evidence  of  his  declaratiotia  bj  any  one  but  an  advene  party.    No 

^ght  not  to  be  oonSned  to  a  period  ihortly  atianger  or  a  volunteer  haa  a  right  to  ob- 

jiterior  to  the  time  of  motiving  them,  so  jact.     Tliere  muat,  in  every  inatance,  be 

that  no  change  of  opinion  nilaht  be  pre-  a  suit  between  two  or  more  parties,  one 

amned.    Brock  r.  MilligBn,  I  Wikwz,  126,  of  whom  oflfara  the  penon  in  qnea^ion,  aa 

per  Wood,  J.  a  competent  witneu.    The  preaumplioa 

"  The  witneai  himeetf  i*  never  quea-  of  law,  that  every  citlien  Is  a  believer  in 

'.ioredtn  nodim  practice,  aato  hisrelipoaa  the  common  reki^on  of  the  couniry,  liolda 

eliff.  though  formerly  it  waa  otherwiie.  good  until  It  ii  disproved  ;  and  it  would  be 

(1  Swift's  Dig.  789;  5  Maa<Hi,'19;  Ameii-  coutr«ry  to  all  rule  to  allow  any  one,  not 

can  Jurist,  vol.  i,  p.  79,  note.)     It  ia  not  party  to  the  auit,  to  tlirust  in  liii  objec- 

alluwed  even  afler  he  haa  been  awom.  tlona  to  tlie  conrse  portned  by  the  lib- 

(Tlie  Queen's  case,  2  B.  &  B.  284.)    Not  ganta.    Tliis  mie  and  uniform  course  of 

because  ic  ia  a  question  tending  to  disgrace  proceeding  shows  liow  much  of  llie  mor- 

him,  but  because  it  wonld  be  a  peraonal  bid  sympathy  expressed  for  the  alheiat  is 

scrutiny  into  the  atAte  of  his  fkith  and  wasted.    For  there  ie  nothing  lo  prevent 

conscience,  foreign  to  the  spirit  of  our  him  from  taking  any  oath  of  otHce;  nor 

inatitulioDs.     No  man  ia  obliged  to  avow  from  awearing  to  a  complaint  before  a 

his  belief ;  but  if  he  voluntarily  does  avow  magiatrate;    nor  from   making    oath    to 

It,   there  U  no  reason  why  the  avowal  his    answer  in   chancery.      In   tiiia   kat 

ahould  not  be  proved,  like  any  other  fiut.  case,  indeed,   he  could   not  be  olgecied 

The  truth  and  sincerity  of  the  avowal,and  to,  fbr  anotlier  ceason,  namely,  that  the 

the  continuance  of  tlie  belief  tliua  avowed,  plaintiff,  in  hia  biil,  lequests   the  court 

are  presumed,  and  very  justly  too,  till  to  require  him  to  answer  vpati  his  oatlu 

they  are  disproTed.     If  nis  opinions  have  In    all   these,    and   many  other   similar 

been   anbaequently  changed,  this  cluuige  cases,  there  is  no  person  authorized  to 

will  geuerally,  if  nut  always,  be  provaUe  taiae  ae  objection.    Beitiier  is  the  ques- 

in  the  same  mode.    {Atwooil  u.  Welton,  tion  permitted  to  be  raised  agajtist  the 

1  Conn.  &6 ;  Curtis  v.  Strong,  4  Day,  61 ;  atliciat,  where  ho  tdm«^  is  the  adverse 

Swift's  Evid.  46-60;  Scott  v.  Hooper,  14  party,  and  offers  hia   own  oath,  in  tl« 

Verm.  &S0;  Mr-  ChriBtian's  note  to  S  Bl.  ordinary  course   of   proceeding.     If  lie 

Comm.  863 ;  1  riiil.  Evid.  IS ;  Common-  would  make  affidavit,  in  his  own  cause, 

wealth  (f.  Bachelor,  4  Am.  Jur.  79,  tiote.)  to  the  abeeoce  of  a  witness,  or  to  hold  to 

If  the  change  of  opinion  is  very  recent,  bail,  or  to  Ihe  truth  of  a  pica  in  abatement, 

this  furnis)ies  oo  good  ground   to  admit  or  to  (helost  of  a  paper,or  to  tltcgcnuine- 

the  witness  himself  to  declare  it;  because  nessof  hia  boolu  of  Account,  ur  lu  liisleara 


of  the  greater  inconvenieoce  which  would    of  bodily  harm  from  oi 
result  from  tlius  opening  a  door  tu  fraud,    cequesla  surety  of  tl:     ,  .     . 
than  from  adhering  to  the  rule  requiring    take  the  poor  debtor's  oath ;  ii 


other  evidenceof  this  &ct.  The  old  cases,  the  like  cases  the  uniform  course  i*  *o  re- 
in which  the  witness  himself  was  ques-  celve  hia  oath  lilie  any  otiier  person's. 
tioned  aa  to  hia  belief,  have  on  this  point  The  law,  in  auch  caaes,  doea  ddi  know 
btmi  ovtmitd.  See  Chrlatian's  note  to  8  that  he  is  an  atheist;  that  is,  it  never al 
Bl.  Comm.  (869]  note  (SO).  The  law.  lows  the  ottjectlon  of  infidelity  U>  be  made 
"'  ~~~''  '■  not  reduced  to  any  absurdity  against  any  man,  sedcine  liis  own  right* 
ter.    It  exercises  no  inqulaito-  in  a  court  of  jnatice;  and  tl  condiuivUj 
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§  871.  It  ma;  "be  added,  in  this  place,  tliat  all  witaeBsea  are  to 
be  STom  according  to  the  peculiar  caremonieB  of  their  own  reb- 
gtou,  or  in  sach  manner  as  they  may'  deem  binding  <m  thor  own 
consciences.  If  the  witness  is  not  of  ttie  Chtistian  relipon,  tlie 
court  will  inquire  as  to  tho  form  in  which  an  oath  is  administtired 
in  his  own  couutij,  or  among  those  of  his  own  &ith,  and  will 
impose  it  in  that  form.  And  if,  being  a  Ghriatian,  he  baa  con- 
snientious  scruples  against  taking  au  oatii  in  the  usual  form,  lie 
will  be  allowed  to  make  a  solemn  religious  asseveration,  involving 
a  like  t^peal  to  Gk>d  fw  the  truth  of  his  testimony,  in  any  mode 
wliich  he  shall  declare  to  be  binding  on  his  conecience.^  The 
court,  in  ascertaining  whether  the  form  in  which  the  oath  is 
administered  is  binding  on  the  conscience  of  the  witness,  may 
inquire  of  the  witness  himself;  and  the  proper  time  for  making 
tliis  inquiry  is  before  he  is  sworn.'  Bat  if  the  witness,  without 
making  any  objection,  takes  the  oath  in  the  usual  form,  he  may 
be  afterwards  asked,  whether  he  thinks  the  oath  binding  on  his 
conscience ;  but  it  is  unnecessary  and  irrelevant  to  ask  him,  if  he 
considers  any  other  form  of  oath  more  binding,  and  therefore 
such  question  cauuot  be  asked.^  If  a  witness,  without  objecting, 
IB  sworn  in  the  usual  mode,  but  being  of  a  difibrent  faith,  the  oath 
was  not  in  a  form  aSbctiug  his  conscience,  as  if,  being  a  Jew,  he 
was  sworn  on  the  Gospels,  he  is  etill  pmuehable  for  peijury,  if 
I  IP.  swears  falsely.* 

and  abcolntel^  preaumet  that,  bo  br  as  re-  lererBtio  religioBa,  utis  palet  jaqDraudom 

Itgious  belief  ii  coni^rtied,  all  persona  ore  attompenuidiun  ette  ci^iuque  celigiom." 

capable  of  an  oaih,  of  whom  it  reqnirei  Heinec.    ad   Pand.    pan    8,    {§    IS,   16. 

one,Ba  the  condltionof  itBiirotection,oriti  "  Qnodcnaque  nomen  dederia,  id  utirine 

aid;  probably  deeming  it  a  lesa  evil,  thnt  conatat,  omne  juqarandura  proflcisd  ex 

tiie  solemnity  of  an  oath  aliould,  in  fev  flde  et  persuasione  Jnrnntii ;    et   Inutile 

Iniiances.  be  mocked  by  thone  who  ibel  esw,  nisi  quia  credit  Denm,  qvem  teiiem 

not  it*  tbrcc  and  meaning,  than  thnt  a  citl-  adrocat,  peijuri!  em  idonenm  ssse  vendi- 

zen  should,  in  nny  oue,  be  dcpriredof  the  cem.   Id  antemcredat,  qui  jurat  per  Deom 

benefit  luid  protection  of  the  law,  on  the  suum,  per  >acisBna,et  ex  aas  ipeins  animt 

eround  of  his  religious  belief.    Tlie  itate  relisiona,"  &c.    Byiikers.  Obs.  Jur.  Rom. 

of  liid  J*aitli  is  not  inquired  into,  where  his  lib.  6,  cap.  2. 

own   rifthts  are  concerned.    He  is  only  »  Bv  Stat.  1  ft  2  Vict  e.  106,  an  oalh 

prcrentetl   fh)m  being  marie  the  initru-  la  btnaing,  in  whatever  Sinn,  ff  ndmlnis- 

ment  of  taking  away  those  of  others."    I  teted  in  such  form  and  with  such  cete- 

Law  Reporter,  pp.  Sil,  848.  monies  as  the  penou  may  declare  binding. 

1  (Jmidiund  i:  Barker,  1  Atk.  21, 46;  But  the  doctrine  itself  is  conceived  to  b« 

Willes,  633,  646-649,  B.  e.;   Ramkissen-  common  law. 

•eat   V.   Barker,  1  Atk.  19 ;  Attheson  p.  *  The  Queen'i  case,  2  B.  A  B,  28*. 

ETeritt,  Cowp.  S89,  300;  Bull.  M.  I'.  292;  *  Sells  v.  Hoare,  S  B.  &  B.  282;  The 

1  Phil.  Evid.  B,  10,  11 :  1  Surk.  Evid.  22,  State  v.  Whiaonhurf  t,  2  Hawks,  468.    But 

28;  Hex  p.  Morgan,  I  Lwch,  Cr.  Ca«.  64;  the  adrerse  party  cannot,  for  that  caose, 

Vafl  c.  Nickerwin  8  Mass.  282 ;  Edmonda  hare  a  new  trial.     Whether  he  nwy.  •f  • 

p.  Rowe,  Ry.  i  M.  77 ;  Commonwealth  o.  witness  on  the  other  side  testifled  withont 

Bimeli.  16  Pick  153.    "  Quornqoe  sit  ad-  baTing  been  swom  at  aU,  jmtn.    If  th* 
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§  372.  Under  this  general  head  of  exclusion  becauBe  of  insensi- 
bililjr  to  the  obligation  of  an  oath,  may  be  ranked  the  case  of 
person!  iitfainmu;  that  ia,  persons  who,  whatever  may  be  theii 
professed  belief,  have  been  guilty  of  those  heinous  crimes  which 
men  generally  are  not  found  to  commit,  unless  when  so  depraved 
as  to  be  unworthy  of  credit  for  truth.  The  basis  of  the  rule  seema 
to  be,  tliat  such  a  person  ia  morblly  too  corrupt  to  be  trusted  to 
testify ;  so  reckless  of  the  distinction  between  truth  and  falsehood, 
and  insensible  to  the  restraining  force  of  an  oath,  as  to  lender  it 
extremely  improbable  that  he  will  speak  the  truth  at  all.  Of  such 
a  person  Cliief  Baron  Gilbert  remarks,  tliat  the  credit  of  his  oath 
is  overbalanced  by  the  stain  of  his  uiiquity.^  '  The  party,  however, 
must  have  been  legally  adjudged  guilty  of  tlie  crime.  If  he  is 
stigmatized  by  public  fame  only,  and  not  by  the  censure  of  law,  it 
affects  the  credit  of  his  testimony,  but  not  his  admissibility  as 
a  witness.'  The  record,  therefore,  is  required  as  the  sole  evidence 
of  his  guilt ;  no  other  proof  being  admitted  of  the  crime ;  not  only 
because  of  the  gross  injustice  of  trying  the  guilt  of  a  tlitrd  person 
in  a  case  to  which  he  is  not  a  party,  but  also,  lest,  in  the  multipli- 
cation of  the  issues  to  be  tried,  the  principal  ease  should  be  lost 
sight  of,  and  tlio  administration  of  justice  should  be  frustrated.^ 

§  373.  It  is  a  point  of  no  small  difficulty  to  determine  precisely 
the  crimes  which  render  the  perpetrator  thus  infamous.  The  rule 
is  justly  stated  to  require,  that  "  the  publicum  judicium  must  be 
upon  an  offence,  implying  such  a  dereliction  of  moral  principle,  as 
carries  with  it  a  conclusion  of  a  total  disregard  to  the  obligation  of 
an  oath."*    But  the  difGculty  lies  in  the  specilication  of  those 

omission  of  tlic  oAth  vni  known  st  the  Rev.  Stat  1846,  di.  102,  §  99.    And  in 

time,  it  eeems  lie  cannot.    Lawrence  o.  Mnisarhouiis.     Gen.  SlU-,  cli.  181,  %  18. 

Hougbton,  5  Johns.  I'iO;  White  i>.  Haw n,  And   in  Imoa.    Code  of  \6bl,  art  'JSSi. 

Id.bul.    Gut  if  it  iras  not  dlscoTered  until  In  Florida,  a  conviction  of  peijui;  is  > 

after  the  trial,  lie  mnj.     Hnnka  v.  Baker,  perpetual  obstacle  to  the  cornpetencr  of 

6  Grecnl.  T2.     [At  to  tlie  mode  of  admin-  the  party  as  a  ninicas.  noltrithslaiiaing 

iitariiiK  tlie  ualli  to  desf  and  dumb  per-  he  may  hflre  been  pardoned  or  puoished. 

■ons,  see  Jir^mi,  S  ^^-l  But  imnvtctions  for  other  urimea  go  only 

»  1  Gilb.   Evid.  by  Lofll,  p.  258.    It  to  the  credibility,  except  tlie  crimes  of 

was  fiirmerly  thought,  that  an  infiunous  murder,  perfury,  piracy,  forgery,  larceny, 

oamJtmeid,  liir  vrlmteTer  Crime,  rendered  robbery,  ar»on,todomy,  or  bugiterj.    Cmi- 

Bic  persim  incompetent  as  a  witnesB,  by  victions  tbr  any  crime  in  onollicr  stale,  ro 

reason  of  in&my.     But  this  notion  is  ex-  to  the  credibility  only.     Tbompaou'i  Dig. 

ploded ;  aiirl  it  is  novr  settled  that  It  is  the  pp.  831.  385. 

crime  and  not  the  punishment  that  ren-         '  2  Dods.  R.  186,  per  Sir  Wm.  ScotU 
Jen  the  man  infamous.    Bull.  N.  P.  292;         ■  Rex  v.  Cosiel  Coreinion,  8  East,  77, 

Pendodc  v.  Mnckinilcr,  Willcs,   B,   G66.  Lee  v.  Ganseil,  Cowp.  8,  per  LMd  Haii»- 

[q  Coantctiad,  the  infamy  of  the  iritneaa  field. 

KB  now  only  to  his  credibilitr,    Jtxv.         *  2  Dods.  R.  18B,  per  Sir  Wm.  SooU- 
t.  1819,  tit.  1,  S  141.    So  in  MichigiM. 
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offencoa.  T]ie  ueual  and  more  general  enumeration  is,  treaton, 
felony,  and  the  mmen  faUi.^  In  regard  to  the  two  former,  bs  all 
treasons,  and  almost  all  felonies  were  punishable  with  death,  it 
was  very  natural  that  crimes,  deemed  of  so  grave  a  character  na  to 
r«uder  tlie  offender  unworthy  to  live,  sliouM  he  considered  as 
rendering  him  miworthy  of  belief  in  a  court  of  justice.  But  tho 
extant  and  meaning  of  tlie  term  admen  fal»i,  in  our  law,  is  nowhere 
laid  down  with  precision.  In  the  Roman  law,  from  which  we  have 
borrowed  the  term,  it  included  not  only  forgery,  but  every  species 
of  fhiud  and  deceit.^  If  the  offence  did  not  fall  under  any  other 
head,  it  was  called  steUivitatiiB,^  which  included  "  all  kinds  of 
cozent^  and  knavish  practice  in  bai^ining."  But  it  is  clear, 
that  the  common  law  has  not  employed  the  term  in  tliis  extensive 
sense,  when  applying  it  to  tlie  disqualification  of  witnesses ; 
because  convictions  for  many  offences,  clearly  belonging  to  the 
crimen  fatti  of  the  civilians,  have  not  this  effect.  Of  tliis  sort  are 
deceits  in  the  quality  of  provisions,  deceits  by  false  weights  and 
measures,  conspiracy  to  defraud  by  spreading  false  news,^  and 
several  others.  On  the  other  hand,  it  has  been  adjudged  that 
persons  are  rendered  infamous,  and  therefore  incompetent  to  tes- 

'  Phil.  &  Am.  on  Evtd.  p.  IT;  6  Com.  teaU  redpiendiu  eat;  oec  ^ua  hnrede* 

Di^.  VA,  Tatmoigiie,  A.  4,  G ;  Co.  Lit.  6,  nee  pnrticipei  querela.    £t  )idc  intelUgen- 

b ;  2  H>1«,  P.  C.  ^77 ;  1  Stark.  Evid.  94,  dim  est  i»m  ex  p«rte  ttctoris,  quam  es 

05.    A   CDHTictian  fbr  petty  laroeny  dii-  i>ai1e  defeiuoris,    Omnes  autem  illi,  qui 

qaiili&e*,  M  well  u  for  KranU  larceny,  perjurio  vel  Uaume  Jidei  lunt  iiifamea,  nb 

Pendock  t>.  Mackinder,  Willcs,  R.  lj6C.  boc  etiam  luiit  lepellendi,  et  oinnes  illi, 

*  Cod.  lib.  B,  ttt.  2i,  od  legem  Come-  qui  in  beilo  BUccubuerunt."    Jura  Nor- 

bam  da  blsia.     Ciuac.    Opera,  lom.  ix.  iiuu]i[e,cap.  62:  [inLeGrand  Coustumier, 

in  locum.    (Ed.  Pma,  A.  1).  1839,  4lo,  pp.  fol,  edit.  1688.]    In  the  ancient  Danish 

2191-2200) ;  1  Brown's  Civ.  &  Adm.  Law,  law  it  is  thus  defined  in  the  chapter  enti- 

p.  625;  Dig.  lib.  48,  tic.  10;   Heinec.  in  Qif^,  FaUi  crimtn  qtuxtnam  centetm.    "Fal- 

Fand.  pars  vii.  %  214-218.     The  crimen  BumeBt,siterminuin,finesvequismoTcrit, 

fatfi,  u  recognized  in  Che  Roman  law,  monelam  nisi  reuia  vel  miuidato  regio 

might  be  committed,  1.   By  words,  ai  in  cnsseriC,  argentura  adullerinum  conflafe- 

peijury;  —  2.  By  writing,  a*  in  forgery ; —  rit,  nummiave  rcprobis  dolo  maio  emat 

S.   By  act  or  deed;  namsly,  in  counCei^  TendaCque,  rel  argento  adiilterlno."    As* 

feilingOTadnltendngthe  public  money, —  cher,  Lex  Cinibrica,  tib,  3,  cap.  G5,  □.  24'J. 
in    ftsndtilently  mbatitating    one    child         •  Dig.  lib.  47,  til.  3),  I.  3,  Ciyac.  jin 

<br  another,  or  «  au];fiositiou8  Mrtli,  —  or  locum)   Opera,  torn.  ix.   (ed.   aujira),  p. 

in  fiandotenlly  peisonatiDg  another, —  in  2^4.      Stellionatua   nomine    signiflcatur 

nsing  Bd«e  weislita  or  measures,  —  in  aell-  otone  crimen,  quod  nomen  proprium  non 

tng  IX  mortgaging  the  same  thing  to  two  babel,  omnia  fraua,  qua  nomine  proprio 

■everal  perions,  m  two  Mveral  contracts,  xacaL      Tranalatum  antcm  esse   nom^n 

— and  in  lAcioiiBly  supporting  tlte  suit  stellionatua,  Demo  eat  qui  neactat,  ab  ani- 

or  another,  by  money,  Ac.,  answering  to  mali  ad  hominem  vafruin,  et  decipiendi 

the  cominon4«w  crime  of  maintenance,  perilum.    Id.  Heinec.  ad  Pand.  para.  tU. 

Wood,  Instit.  aril  Law,  pp.  282,  288;  §§  147, 148;  1  Brown'a  Civ.  &  Adm.  Law, 

Bali&x,  AnalysUBom.  Law,p.lS4.  The  p.  428. 

law  of  Nonnandy  disposed  of  the  whole         *  The  Yille  de  TarsoTJe,  2  Dodt.  R. 

tnbject  in  these  wotoa:  "Notandum  si-  174.    But  see   Crowtber  v.  Hopwood,  t 

qnidem  est,  quod  umno  in  queielft  sot  pro  Stark.  B.  21. 
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tify,  by  luviog  been  oonvioted  of  forgery,^  peijuiT',  Biibomati(Hi  of 
perjury,'  Buppreasioo  of  t«Btimony  by  bribery,  or  oonspiracy  to 
procure  the  absenea  of  ft  vitness,'  or  other  cwispiracy,  to  aoouse 
one  of  a  crime,*  and  barratry.^  And  &oin  theae  deciBionfl,  it  nuiy 
be  deduced,  that  the  crimen  fain  of  the  common  law  not  only 
inrolres  the  charge  of  &lBehood,  but  also  is  one  vhioh  may  vajvt- 
hously  affect  the  administration  of  juBtioe,  by  the  introduetioQ  of 
Msdtood  and  fraud.  At  least  it  may  be  swd,  in  the  langoage 
of  Sir  William  Scott,^  "  so  far  the  lav  has  gone  affirmatively ;  and 
it  is  not  for  me  to  say  where  it  should  stop,  n^;atively." 

§  3T4.  In  regard  to  the  extait  and  tfftei,  of  tAe  eUaabtUtg  thus 
created,  a  distinctioa  is  to  be  oboerred  between  oases  in  whloh  tlie 
person  disqualified  is  a  party,  and  those  in  which  he  is  not.  In 
oases  between  third  peretms,  his  testimony  is  uniTersally  excluded.' 
But  where  he  is  a  party,  in  order  that  he  may  not  be  wholly  reme- 
diless, be  may  make  any  affidavit  necessary  to  his  exculpation  or 
defence,  or  for  relief  against  an  irregular  judgment,  or  the  like;' 
bat  it  is  sud  that  his  affidavit  shall  not  be  read  to  support  a  crimi- 
nal chaige.'  If  he  was  one  of  the  subscribing  witoesses  to  a  doed, 
will,  or  other  instrument,  before  his  conviction,  his  handwriting 
may  be  proved,  as  thou^  he  were  dead." 

§  875.  We  have  already  remarked,  that  no  person  ia  deemed 
in&moua  in  law,  until  he  has  been  legally  found  guilty  of  an  in- 
&unou8  crime.  But  the  mere  verdict  of  the  jury  is  not  sufficient 
for  this  piupose ;  for  it  may  be  set  aside,  or  the  judgment  may  be 
arrested,  on  motion  for  that  purpose.  It  is  ^  Judgmmi,  and  that 
only,  which  is  received  as  the  l^al  and  ccwolusive  evidence  of  tlie 

1  lt«x  V.  Darla,  6  Hod.  ^^.  clare  the  peipe&«tor  of  ■  erinw  "infc 

**  Co.  lit.  6,  b ;  6  Com.  IMg.  868,  rtAn.  mooi,"  tba.  It   leenn,  irill  render  Mm 

A.  6.  incompeteat  to  teill^.    1  Gilb.  Erid.  br 

■  CUncey>caM,Forteac.II.a08;BiiBh-  Loffl,  pp.  266,  267 ;  Co.  Lit  6,  b. 
ell  K.  Bnrrett,  B7.  &  M.  484.  •  STlods.  B.  191.    See  alto  2  Bnn.  on 

*  2  Hale,  P.  C.  277 ;  Hawk.  P.  C.  b.  2,  Crimei,  692,  598. 

eh.  46,  S  101 ;  Co.  Lit  6,  b ;  Rez  v.  Frid-  "<  Even  where  it  ii  merely  offcied  ■■ 

die,  2  Leach,  Cr.  Cm.  49S;  Crowther  u.  an  affidarit  in  showing  came  a^Umt  a 

Hnpwood,  S  Slark.  B.  21,  arg.;  1  Stark,  rule  oalline  upon  the  par^  to  anawer,  it 

End.  95;  2  Dodi.  B.  191.  will  be  r^jeeled.     In  ra  Sawyer,  2  Ad. 

•  Bex  V.  Ford,  2  SaUt.  flflO ;  Bull.  N.  P.  &  El.  721,  h.  e. 

292.    The  receiver  of  stolen  goods  is  in-         ■  Davis  and  Carter's  ease,  2  Salk.  461 ; 

competent  as  a  witness.    See  the  Trial  of  Rez  n.  Gardiner,  2  Burr.  1117 ;  Ati^iesoa 

Abner  Rogers,  pp.  1S6,  IS7;  [Common-  e.  Everitt,  Cowp.  882;  SUiuiar  w.  Poro^ 

wealth  i:  Itogers,  7  Meb  600.    A  person  1  Ashm.  67. 

conricied  of  mallciouily  obBtmOJng  the         ■  Walker  v.  Eeaniey,  S  Stra.  lUB; 

passing  of  cars  on  a  railrotid  is  not  thereby  Bez  v.  Gardiner,  2  Burr.  HIT. 
an  incompiitent  witness.  Commonwealth  U  JonM  v.  Mason,  2  Sin.  8S8. 
p.  Daine,  8  Cush.  8B4.1    If  a  statute  de- 
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port's  guilt-  for  the  purpoee  of  rendering  him  inoompetent  to 
testify.^  Anu  i*  must  appear  Uiat  tlie  judgment  was  rendered  t^ 
a  oourt  of  eomfjftia.t  jurisdiction."  Judgment  of  outlawry,  for 
treason  or  felony,  will  have  the  same  effect  ;8  for  the  party,  in  sub- 
mitting to  an  outlawry,  virtually  confesses  his  guilt ;  and  so  the 
record  is  equivident  to  a  judgment  upon  confession.  If  the  guilt 
of  the  party  should  be  shown  by  oral  evidence,  and  even  by  his 
own  admissioa  (thoi^  in  neither  of  these  modes  can  it  be  proved, 
if  the  evidence  be  objected  to),  or,  by  his  plea  of  "  guilty  "  vhich 
has  not  been  followed  by  a  judgment,*  the  pvotA  does  not  go  to  the 
competency  of  the  witness,  however  it  may  aflect  his  credibility.* 
And  the  judgment  itself,  when  offered  against  his  admissibility, 
can  be  proved  only  by  the  record,  or,  in  proper  cases,  by  an  au- 
thenticated copy,  which  the  objector  must  ofSat  and  produce  at  the 
time  when  the  witness  is  about  to  be  sworn,  or  at  forthest  in  the 
course  of  the  trial.^ 

§  376.  Whether  judgment  of  an  iofunons  crime,  passed  by 
a  foreign  tribunal,  onght  to  be  allowed  to  afifoot  the  competuicy  of 
the  party  as  a  witness,  in  the  courts  of  this  country,  is  a  qnration 
upou  which  jurists  are  not  entirely  agreed.  But  the  we^ht  of 
modern  opinions  seema  to  be,  that  penonal  diaqualificatians,  not 
arising  teom  the  law  of  nature,  but  from  the  positive  law  of  the 
country,  and  especially  such  as  are  of  a  penal  nature,  are  strictly 
territorial,  and  cannot  be  enforced  in  any  country  other  than  that 
in  which  they  originated.^  Accordingly,  it  has  been  held,  upon 
great  consideration,  tliat  a  conviction  and  sentence  for  a  felony,  in 
one  of  the  United  States,  did  not  render  the  party  incompetent  as 
a  witness,  in  the  couri»  of  another  state ;  though  it  m^ht  be  shown 
in  diminution  of  the  credit  due  to  his  testimony.* 

1  e  Com.  Dig.  864,  Ttstm.  A.  B ;  Rei  Wicka  v.  Smalbrook,  1  Sid.  61 ;  T.  lUj. 

B.  Cnttel  Careinion,  S  F-aat.  77 ;  Lee  r.  82,   i.  c. ;    The  People   v.   Eerrick,  l8 

GsBsell,  Cowp.  8;  Bull.  N.  P.  292;  Fitch  Johni.  82.      . 

p.  Smalbrouk,  T.  E«y.  32;   T!ie  People         »  Id.  HilU  i-.  ColTen,  H  Johns.  162; 

IF.  Whipple,  9  Cowen,  707;  The  Pei^le  d.  Commonwealth  v.  Qreea,  IT  Maw.  GST. 

Henri(^k,13JohnB.  82;  CushmBn  u.  Lnker,  Is  TheState  c.  Hidgel;,  2  Har,  &McUea. 

3  hLus.  106;  Culellono  v.  FcilloD,  2  Mar-  120,  uid  Clark'i  Lesgee  «.  HoU,  Id.  876, 

tin,  H.  *.  406.  which  hare  been  cited  to  the  contraiT, 

>  Cooke  ti.  Ilazwell,  2  Stark.  B.  1S8.  parol  eTideoce  wa8  admitted  to  prore  onlr 

'  Co.  Lit.  0.  b;  Hawk,  P.  C.  b.  2,  eh.  the&ctof  the  witnogs'a  having  been  trans- 

4S,£22;  3  Inat.  212;  6  Cont.  Dig.  B54,  ported  aaaconrict;  not  to  prove  tliejudg- 

Tafm.  A.  5;  1  Stark.  £vid.  96,  W.    In  menCof  cooTiction. 

bcMbmd  it  ii  olberwiae      TaiCi  Brid.         ^  Storv  on  ConQ.  of  Laws,  S§  SI,  9% 

p.  Ml.  104,  620-625;  Marten*,  Law  of  NaUoni, 

•  Regioa  d.  Hincki,  1  Dennia.  Cr.  Cai.  b.  S,  ch.  8,  S§  24,  25. 

U.  "  CommoDwealth   e.  Green,  11  Him. 

*  Htx  V.  CaHel  Careioioa,  S  £ut,  77;    616,  689-640,  per  totam  Curiam,  oontra, 
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§  877.  Tho  diitUiSity  thus  ariEiug  &om  infamy  ma^,  in  general, 
be  removed  iu  two  modeB :  (1.)  b^  reversal  of  the  ju^ment ;  and 
(2.)  by  a  pardon.  The  reversal  of  the  judgment  must  be  shown 
in  the  same  manner  that  the  judgment  itself  must  have  been 
proved,  namely,  by  production  of  the  record  of  reversal,  or,  in 
proper  cases,  by  a  duly  authenticated  ezemplifioatiou  of  it.  The 
pardon  must  be  proved,  by  production  of  the  charter  of  pardon, 
under  the  great  seal.  And  though  it  were  granted  after  the 
prisoner  had  suffered  the  entire  punishmeDt  awarded  against  him, 
yet  it  has  been  held  sufficient  to  restore  the  competency  of  the 
witness,  tliough  he  would,  in  such  case,  be  entitled  to  very  littie 
credit.^ 

§  378.  The  rule,  tliat  a  pardon  restores  the  competency  and 
completely  rehabilitates  the  party,  is  limited  to  CEtses  where  file 
disability  is  a  consequence  of  the  judgment,  according  to  the  prin- 
ciples of  the  oommon  law.^  But  where  the  difiability  is  annexed 
to  the  conviction  of  a  crime  by  the  ezpre^  words  of  a  statute,  it 
is  generally  E^reed  that  the  pardon  will  not,  iu  such  a  case, 
restore  the  competency  of  tlie  offender;  the  prerogative  of  the 
sovereign  being  controlled  by  the  authority  of  the  express  law. 
Thus,  if  a  man  be  adjudged  guilty  on  an  indictment  for  pegury, 
at  common  law,  a  pardon  will  restore  his  competency.  But  if 
the  indictment  be  founded  on  the  statute  of  6  Eliz.  c.  9,  which 
declares,  that  no  person,  convicted  and  attainted  of  perjury,  or 
subornation  of  perjury,  shall   be  &om   thereforth    received  as 


The  Slate  b.  Candler,  8  Hawks,  898,  per  qnaa'ificatioti  to  testify.      And  the  ume 

Taylor,  C.  J.,  and  Henderson,  J, ;  Hall,  J.,  ef^t  ii  giTen  t>7  §  4,  of  tJie  suae  atatale, 

diibitaale,  h\x%  incUning  in  &vor  of  admit-  to  theeDduranceofthepuniahmentawaid- 

tiag  the  witness.    In  the  cases  of  Tho  ed  for  any  misdemeanor,  eic^t  peijntr 

State  V.  Riilgelj,  2  Uar.  &  HuHen.  120;  and  subomatioD  of  perjuir.     See  alio  1 

Clark'sLeaseew.HftU,H.8T8;  and  Cole's  W.  IV.,  c,  37,  lo  the  sanieeOeet;  Taiton 

Lessee  v.   Cole,   1   Har.  A,  Johns.  5T2;  Eriii.  pp.  846,  847.    But  whether  these 

which  ore  somelintes  cited  in  the  neffatire,  enactmenCB  liave  proceeded  on  the  ground, 

this  point  was  not  raised  nor  considered  ;  that  (he  incompetency  is  in  the  nMore  of 

they  being  cases  of  persons  sentenced  m  punishment,  or,  that  the  o^nder  is  n- 

EngUnd  for  felony,  and  transported   to  tbrmed  b;  the  saiataiy  discipline  be  bn 

Masybini,  under  the  sentence  prior  to  the  nnderEone,  does  not  clearly  appear. 
KeTolution.  >  If  the  pardon  of  one  sentenced  to  the 

'  The  United  States  u.  Jones,  2  Wlieel-  penitentiary  ibr  lifb  contains  s  proTiao, 

er's  Or.  Gas.  4ul,  per  Thompson,  J.    By  that  nottiing  therein  oantained  shall  be 

Slat  9  Geo.  TV.,  c.  S2,  §  3,  enduring  the  construed,  so  as  to  relieve  the  p«r^  fram 

punishment  to  which  an  oSbuder  has  been  the  legal  disabilities  ctHueqnent  upon  his 

sentenced  for  any  tblony  not  pimishable  sentence,   other  than  the  impriaMniMnt^ 

with  death  has  the  same  effect  as  a  par-  the  proviso  ii  void,  and  the  party  >■  fiilljr 

don  under  tite  great  seal,  for  tlie  same  of-  rehabilitated.      The  People  v.  Feme,  I 

fenoe;  and  of  a>une  It  removes  the  di«-  Jirims.  Oai.  888. 
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a  witness  in  aay  ooxai  of  reoord,  be  will  not  be  rendered  compe- 
tent hj  a  pardon.1 

§  379.  The  case  of  aceompUcee  is  oanallj  mentioned  tinder  the 
head  of  infemy ;  but  we  propose  to  treat  it  more  appropriately, 
when  we  come  to  speak  of  persons  disqualified  by  interest,  since 
acoomplices  generally  testify  under  a  promise  or  expectation  of 
pardon,  or  some  other  benefit.    But  it  may  here  be  observed,  that 

>  Bei  0.  Ford,  2  Salk.  689;  Dorer  v,  couTtt  from  receinDg  the  oath  of  any  pei 

Mnestaer,   5   Eap.  92,  94 ;    2  Rou.  on  son  convicted  of  diaresarding  its  obbga- 

Crimea,  S95,  S96;  Rei  c.  Oreepe,  2  Salk.  tion.    And  irhether  ^u  conteqaence  <^ 

61S,  611;  Bull.  N.  P.  292;  Phil.  &  Am.  the  conviction  be  entered  on  the  record  or 

1.21,22.     See  alao  Mr.  U>irg;mTe'a  not,  the  eSbct  is  the  lame.    The  jndg- 


Jnridial  Argument!,  vol.  2,  p.  221  tt  leq,,  ment  under  the  atatuto  being  pn^r^ 
where  thia  topic  is  treated  with  great  shown  to  the  judges  of  a  court  of  juatice, 
ability.    Whether  the  diaability  ii,  or  is    their  duty  is  declared  in  the  atatute,  Inde- 


not,  made  a  part  of  the  judgment,  and  ea-  pendent  of  the  insertion  of  the  inhibiti(M) 

tered  aa   such  on  tlie   record,  does  not  aa  part  of  the  aentcnce,  and  unaDected  by 

■ecm  to  be  of  in^  importanue.    The  form  any  snbaequent  pardon.    The  legialature, 

in  which  thia  diitinction  ia  taken  in  the  in  the  exercise  of  iU  power  to  puniah 

earlier   ctues   evidently  showa    that    ita  crime,  awards  fine,  impriaonment,  and  the 

force  wi«  understood  to  consist  in  this,  pilloi;  againat  the  offender ;  in  the  dis- 

that  in  the  former  case  the  disability  was  charge  of  its  duty  to  preecrve  tho  temple 

dcdored  by  the  statnte,  aod  in  the  latter,  of  juatice  from  ptdlution,  it  repels  from  ill 

that  it  stood  at  common  Uw.    "  Although  nortal  the  man  who  fearcth  not  an  oath, 

the  incapacity  to  teatliy,  especially  con-  Thus  It  appears,  that  a  man  convicted  of 

anlered  as  a  mark  of  in&my,  may  really  peijury  cannot  bo  awom  in  a  court  of  jiu- 

operste  aa  a  severe  punishment  upon  the  tice,  while  the  judgment  remains  unre- 

party ;  yet  there  are  other  considemtione  versed,  though  hia  crETence  may  have  been 

aSecliog  other  peraons,  which  may  well  panloned  after  the  judgment;  bnttherea- 

wamQt  his  exdugion  from  the  halls  of  son  la  found  in  the  express  direction  of  the 

justice.    It  is  not  consistent  with  t)te  iU'  statutes  to  the  courts,  and  not  in  the  dr- 

tereats  of  others,  nor  with  the  protection  cumstances  of  the  disability  being  maile  a 

which  ia  duo  to  tliem  from  the  state,  that  part  of  the  judgment     The  pardon  exerta 

they  should  be  exposed  to  the  peril  of  tea-  ita  full  vigor  on  the  olTender;  but  ia  not 

tlmony  from  peraons  regardless   of   the  allowed  to  operate  beyond  this,  upon  the 

obligation    of  an    oalh;    and  hence,   on  rule  of  evidence  enacted  by  tlie  statute. 

grounds  of  public  policy,  the  legislature  The  punishment  of  the  crime  belongs  to 

may  well  r«qaire,  uint  while  the  judgment  the  criminal  code ;  the  rule  of  evidence  to 

llaelf  remains  unreversed,  the  party  eon-  the  civil."    Hee  Amer.  Jnr.  vol.  II,  pp. 

Ticted  shall  not  be  beard  ns  a  witness.    It  S60,  361.  3G2.    In  several  of  the  United 

may  be  more  safe  to  exclude  In  all  cases,  States,  the  disqualification   is    expressly 

tha^  to  admit  in  all,  or  attempt  tc  dUdn-  declared  by  statutes,  and  is  extended  to 

guiah    hy   investigating  the  grounds  on  nil  the  crimes  therein  enunienited ;  cora- 

wbieh  the  pardon  may  have  been  grnntcd,  preliending  not  only  all  the  varieties  of  the 

And  it  is  without  doubt  as  clearly  within  crimen  fahi,  as  understood  in  the  common 

tbepower  of  tiiele^^lature,  to  modify  the  law,  but  divers  other  ofitncea.    In  some 

law  of  evidence,  by  declaring  what  man-  of  the  alatea,  it  ia  oxpreasly  enacted,  that 

DO-  of  peraons  shall  be  competent  Ici  tea-  the  pardon  of  one  convicted  of  peijury 

tih-,  aa  by  enacting,  aa  in  the  atatule  of  ahall  not  restore  his  competency  as  a  wit- 

franda,  that  no  person  shall  bo  heard  viv-&  ness.    See  Tirgima,  Rev.  Slat.  1840,  ch. 

eoceinproofofacertainclassofcontracta,  IBQ,  §19;   Florida.  Thompson's  Dig.  p. 

The  statute  of  Elisabeth  itself  teems  to  884 ;    Gfon/ia,  Hotclikiss's  Dig.   p.  780. 

place  tbe  exception  od  the  ground  of  a  But  In   Ohio,  competency  is  restored  by 

nileoferideoce.aDdnoton  thatofapenal  pardon.    Rev.  Stac  1841,  chap.  SQ,  §  11. 

ftdmiiMtion  against  the  offender.    The  in-  In  Gforgia,  convicts  in  the  penitentiai7 

tent  of  the  Mgialature  appean  to  have  ore  competent  to  prove  an  escape,  or  a 

been  not  to  much  to  punish  the  party,  by  mutiny.     Uotchk.  Dig.  iiwm.    And  tee 

depriving  him  of  Ilie  privilege  of  being  a  Ntm  Jertey,  Rev.  Stat  1S4G,  tit.  8,  ch.  1, 

witneu  or  a  juror,  u  to   proliibit    tlie  §  28;  Id.  tit.  81,  cb.  9,  §  1. 
36* 
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it  is  a  settled  mle  of  evidence,  that  a  particle  crimiTUB,  notwith- 
Btaiidiiig  the  torpitudo  of  his  conduct,  is  not,  on  tliat  aoooout,  an 
incompetent  witness,  so  long  as  he  remains  not  convicted  and 
sentenced  for  an  infamous  crime.  The  admission  of  accoio- 
plioes,  as  Titnesses  for  the  government,  is  justified  by  the  neoes- 
Bity  of  the  case,  it  being  often  impossible  to  bring  the  principal 
offenders  to  justice  wiUioat  tiiem.  The  usual  course  is,  to  leave 
out  of  the  indictment  those  who  are  to  be  called  as  witnesses ; 
but  it  makea  no  difference  as  to  the  admissibility  of  an  accom- 
plice, whether  he  is  indicted  or  not,  if  he  has  not  been  put  on  his 
trial  at  the  same  time  with  his  companions  in  crime.'  He  is  also 
a  competent  witness  in  their  favor ;  and  if  he  is  put  on  his  trial 
at  the  same  time  with  them,  and  there  is  only  very  slight  evidence, 
if  any  at  all,  against  him,  the  court  may,  as  we  have  already  seen,^ 
and  generally  will  forthwith  direct  a  separate  verdict  as  to  him, 
and,  upon  his  acquittal,  will  admit  him  as  a  witness  for  the  others. 
If  he  is  convicted,  and  the  punishment  is  by  fine  only,  he  will  be 
admitted  for  the  others,  if  he  has  paid  the  fine.^  But  whether  an 
accomplice  already  charged  with  the  crime,  by  indictment,  shall 
be  admitted  as  a  witness  for  tlie  government,  or  not,  is  determined 
by  the  judges,  in  their  discretion,  as  may  best  serve  the  purpose 
of  Justice.  If  he  appears  to  have  been  tlie  principal  offender,  he 
will  be  rejected.^  And  if  an  accomplice,  having  made  a  private 
confession,  upon  a  promise  of  pardon  made  by  the  attorney-general, 
should  afterwards  refuse  to  testify,  he  may  bo  convicted  upon  the 
evidence  of  that  confession.' 

§  S80.  The  d^free  of  credit  which  ot^ht  to  be  given  to  the  testi- 
mony of  an  accomplice  is  a  matter  exclusively  within  tjie  province 
of  tlio  Jury.  It  has  sometunes  been  said,  that  they  ought  not  to 
believe  him,  unless  his  testimony  is  corroborated  by  other  evi- 
dence ;  and,  without  doubt,  great  caution  in  weighing  such  testi- 
mony is  dictated  by  prudence  and  good  reason.    But  there  is  no 

1  8«e  Jonet  v.  Georgia,  1  EeUy,  610.  am  of  b  pirtr  seeking  ralief.    Bee  infra, 

■  Siipra,  S  602.  £  S8S,  note.     Bee  alto  2  Stark.  Ev\i.  9, 

■  2KtiM.  onCrimM,  697,  eOO;  Sex  v.  10;  2  Hale,  F.  C.  280;  T  T.K.611;  Hiw- 
WoBtbeer,  1  Leacb,  Cr.  Cat.  U;  Char-  ton  n.  Falea,  16  Man.  836;  ChnrditU  e. 
nock'e  aue,  4  St.  Tr.  682  (edit.  1780);  Suter,  2  HaM.  162;  TavBsend  r.  Biuh, 
12  UoweU's  St.  Tr.  1464,  ».  c. ;  Kei  v.  1  Conn.  267,  per  Trambull,  J. 
FielchEr,  1  Stra.  68S.  The  rule  of  the  Ito-  *  The  People  v.  Whipplb,  S  Camvu 
man  lav,  iV«»io,  allti,ai«  birpitudioem  nun,  707 ;  ntpm,  3  868. 

of  audiauha,  thaugli  furtnerly  applied  to  '  CommoiitreBltfa  >.  Knapp,  10  Pick 
wttneasea,  w  now  to  that  extent  ex[rioded.    477 ;  Bex  v.  Bnrtof,  a  BUA.  Bvid.  1& 
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audi  rule  of  lav ;  it  being  expresBlj  coaoeded  that  the  jiuy  taaj, 
if  tliey  please,  act  upon  the  eTidence  of  the  accomplice,  vithoat 
any  coDfinuation  of  his  statement.'  Sut,  on  the  other  hand, 
judges,  in  their  diacretion,  mil  advise  a  jury  not  to  courict  of 
felony  upon  the  testimony  of  an  aocconplice  alone,  and  irithont 
corroboration ;  and  it  is  now  so  generally  the  practice  to  give 
them  such  advice,  that  ita  omiesion  would  bo  regarded  as  an 
omission  of  duty  on  the  part  of  the  judge.'  And,  considering  the 
i-espect  always  paid  by  the  jory  to  this  advice  &om  the  bench,  it 
may  be  regarded  as  the  settled  course  of  practice,  not  to  convict 
a  prisoner  in  any  case  of  felony,  upon  the  sole  and  uncorroborated 
testimony  of  an  accomplice.  The  judges  do  not,  in  sudi  cases, 
vididrav  the  cause  from  the  jury  by  p(»itive  directions  to  acquit, 
but  only  advise  them  not  to  give  credit  to  the  testimony. 

§  881.  But  though  it  is  thus  the  settled  practice,  in  cases  of 
felcmy,  to  require  other  evidence  in  corroboration  of  that  of  an 
accomplice ;  yet,  in  regard  to  the  manner  and  extent  of  the  corrobo- 
ration to  be  required,  learned  judges  are  not  perfectly  agreed. 
Some  have  deemed  it  sufficient,  if  the  witness  is  confirmed  in  any 
material  part  of  the  case ; '  others  have  required  confirmatory  evi 


Howelt'i 

wood,  2  Leacfa,  Cr.  Caa.  62\ ;  Bex  ■>.  Dur-  Critn.  £t.  119 ;  1  Phil.  Et.  Si ;  2  Stark, 

ham,  Id.  628:  Hes  v.  Dawber,  8  Start.  R.  Et.  18, 20.    3.  Bw  the  flourae  of  thii  evU 

M;   Rex  d.  Barnard,  1  C.  &  P.  87,  88;  deuce  U  lo   corrupt,  that  it  ii  alwaji 

The  People  v.  Coitello,  1  Denio  (N.  Y.)  looked  upon  with  luaindOD  and  jvalomy, 

B.  88.  and  is  deemed  unmfe  to  relj  upon  without 

■  RoMoe'aCrim.  Evid.p.  120;2StaTk.  confinnatiOD,  Bence  the  Murt  ever  con- 
E*id.  12;  Bex  v.  BBmsnl,  1  C.  &  P.  87.  aider  it  tlieir  duty  to  adriae  a  jurj  to  ac- 
For  the  limitation  of  thii  practice  lo  case*  qtiit,  where  there  ii  no  eridence  other 
of  MoDj,  lee  Hex  d.  Jonci,  SI  Howell'*  uuu  the  unoorroborated  teatimoD/  of  an 
BLTr.  816,  per  Gibbe,  Atlor.-Gen.,  a™,  accomplice.  1  Phil,  Erid.  84;  2  Slark. 
See  also  Rex  i;.  Hargrafe,  5  C.  A.  F.  ITO,  Evid.24;  Bex  t.  Ihuliam,  2Le»c)i,  528; 
where  peraong  preaeat  at  a  fight,  which  Bex  d.  Jonei,  2  Campb.  182 ;  1  Wheeler's 
leaoltea  in  manalaui^hter,  though  prind-  Crim.  Caa.  418;  2  Bogen's  Becorder,  88; 
pel«  in  tlie  second  degree,  were  hcM  not  6  Itdd.  96.  S.  The  mode  of  eorroboratioii 
to  be  nich  accomplices  aa  required  cor-  leemt  to  be  leM  certain.  It  is  perfectly 
robraation,  when  testi^ing  aa  witaetaes.  dear,  that  it  need  not  extend  to  (lie  wh<w 

■  Thii  ia  the  rule  in  MaaMdiuMtU,  teatlmony;  bat  it  being  »lio«n  that  the 
where  the  law  waa  atated  by  MortiMi,  J.,  accomplice  haa  testified  truly  in  some  par- 
aa  followa : '"  1.  It  is  competent  for  a  jury  ticulara,  the  juiT  may  infer  that  he  haa  In 
to  convict  on  the  testimony  of  an  accom-  otheia.  But  what  amonula  lo  corroborB- 
piice  alone.  Tlie  principle  which  allows  tion !  We  think  the  rule  is,  that  tlie  cor- 
the  evidence  to  go  to  Uie  jury,  neceasanly  roborati're  eridence  must  relate  to  aoote 
inTolvet  in  it  a  power  in  tiwm  to  beliere  portion  of  the  testimony  which  is  material 
It.  The  defendant  has  a  right  to  have  the  to  the  issue.  To  proTe  that  an  accomplice 
jory  decide  upon  the  evidence  which  may  had  told  the  troth  in  relation  to  irrele- 
be  oflbied  against  him ;  and  their  duty  will  rant  and  immaterial  matters,  whicli  vara 
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dence  as  to  the  corpus  delicti  only ;  and  others  have  thou^t  it 
esseutial,  that  there  should  be  corroborating  proof  that  the  prisoner 
actually  participated  in  the  oSeuce ;  and  tliat,  when  several  pri»- 
oners  are  to  bo  tried,  conGrmatioii  is  to  be  required  as  to  all  of 
them,  before  all  can  be  safely  conricted ;  the  coufirmatioii  of  the 
Titness,  as  to  the  commission  of  the  crime,  being  regarded  as  no 
confinnation  at  all,  as  it  respects  the  prisoner.  For,  ui  describing 
the  circumstances  of  the  offence,  he  may  have  no  inducement  to 
speak  falsely,  but  may  have  every  motive  to  declare  the  truth,  if 
ho  intends  to  be  believed,  wlieu  he  afterwards  fixes  the  crime 
upon  the  prisoner.^  If  two  or  more  accomplices  are  produced  as 
witnesses,  they  are  not  deemed  to  corroborate  each  other ;  but  the 
same  rule  is  applied,  and  the  same  confiiTnation  is  required,  as  if 
tiiere  wero  but  one.' 

§  882.  There  is  one  class  of  persons  t^parendy  aeoompliett,  to 
whom  the  rule,  requiring  corroborating  evidence,  does  not  apply ; 

etnaj  to  confirm  hii  tMtimanj,  inTolving  Morton,  J.    The  conno  of  opinion)  tuiil 

the  guilt  of  tbe  putf  on  triaL     If-thii  practice  ixi  Ihii  lut^ect  ii  it&ted  more  U 

were  (be  ca«e,  sieij  witucH,  not  Incom-  large  in  1  Pliil.  Evid.  pp.  SO-38 ;  2  nuu. 

petent   for   the  wnnt  of  nndetttandlng;,  on  Crimes,  pp.  9S&-OG8,  and  in  2  &taA. 

could   atwajB   fhmlgli  nuiermle   for  ttie  Evid.  p.  12,noie  (x),  to  nhich  the  leamed 

eorroboralion  of  hia  own  testimony.    If  reader   is   referred.    See   also    Roscoe'i 

ho  could  state  vrhere  lie  was  bom,  where  Crim.  Evld.  p.  120.    Chief  Bartoi  Joy, 

he  had  resided,  in  whose  custody  he  had  atler  an  elaborate  examination  of  English 

been,  or  in  wliat  jail,  or  what  room  in  the  aulboritiea,  itales  the  true  rule  to  be  this, 

Jul  he  had  been  confined,  he  might  easily  that  "  the  confirmation   ought  to  be  in 

get  confirmation  of  all  these  particulars,  such  and  so  many  parts  of  the  accom- 

But  these  circumstances  liaving  no  neces-  }riice'a  normiiiK,  a*  may  reaiomibly  satii^ 

lary  connection  with  the  guilt  of  the  de-  the  jury  that  be  is  tiling  truth,  widiout 

fendnnt,  ttie  proof  of  tlio  correctness  of  the  restncting  the  conflrmatioii  to  any  particn- 

■tatement  in  retatiou  to  them  would  not  lar  pointi,  and  learlng  the  efi^t  al  ntch 

conduce  to  prove  that  a  siaiement  of  the  conftnnatioQ  (whicli  may  vary  in  its  eft^ 

guilt  of  the  defendant  wai  true.    Hoscoe'a  according  lo  the  nature  and  (drcumilancea 

Crim.  Evid.  1:^0 ;  Rei  u.  Addia.  G  Car.  &  of  the  jiarticular  case]  to  the  consideration 

Payne,  ltS8."    See  Commonwealth  v.  Bos-  of  tlio  jury,  aided  in  that  consideration  by 

worth,  22 1'ick.  8UT,  SW,  MO ;  Tlie  People  the  abservatioiis  of  the  judge."    See  Joy 

V.  Costeilo,  1  Denio,  83.    A  similar  view  on  tlie  Evidence  of  A{.-couiplicea,  pp.  'M, 

of  the  nature  of  eorrol>orative  evidence,  in  90.    By  (he  Scotch  law,  the  evidence  at 

caiaa  where  luch  evidence  ia  necessary,  a  single  witness  is  in  no  case  sufflcioit  to 

was  talcen  by  Dr.  Luafaingtou,  who  held  warrant  a  conviction,  unless  supported  Iqr 

that  it  meant  evidmce,  not  merely  show-  a  train  of  (dicutnatancei.    AUhhi'b  Prac- 

Isg  that  the  account  given  is  probable,  but  tice,  p.  6&1.    Id  /ctDo,  i1  is  required  by 

proving  &cta  tjamlta  gtaent,  and  tending  slalule,  that  the  corroboration  be  sticb  a« 

to  produce  the  same  result.     Simmon*  v.  shall  tend  to  ciHinect  the  defendant  Willi 

Simmons,  1 1  Jur.  8S0.    And  see  Maddodc  the  commission  of  the  oAence ;  and  not 

V.  Snlliran,  2  Hicb.  Eq.  R-  4.  merely  to  show  the  commission  ct  the 

1  Rex  D.  Wilkes,  7  C.  &  P.  272,  per  cdme,  or   ila   dicnmitancea.     Code   of 

Alderson,  B.;   Rax   b.   Moore,  Id.   270;  1861,  ait  2998. 

Bea  e.  Addis,  6  C.  &  P.  SBB,  per  PatteaoQ,         ■  Bex  e.  Noalces,  S  C.  &  P.  826,  per 

J. ;  Sex  v.  Wells,  1  Uood.  &  U.  S26,  per  UUledale,  J. ;  fie^a  v.  Banneo,  2  Mood. 

Uttledale,  J. ;  Bex  i>.  Webb,  S  C.  &  P.  Cr.  Cas.  309.    The  testimony  of  the  wib 

696;  RMina  u- Dyke,  8  C.  &F.  261;  Be-  of  an  accomplice  is  not  consideied  aa  cor- 

eina  it.  Blrkett,  8  C.  ft  P.  782;  Commim-  roboraliveof  her  husband.    Bex  v.  fiaata 

wealth  V.  Boeworth,   22  Pick.  809,  per  T  C.  ftP.  168,perl^uk,  J. 
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uametf ,  persona  -who  have  entered  into  communication  with  con- 
spirators, but  either  afterwards  repenting,  or  having  originally 
determined  to  fruBtrate  the  enterprise,  hare  subsequently  disclosed 
the  conspiracy  to  the  public  authorities,  under  whose  direction 
they  continue  to  act  with  their  guilty  confederates,  until  tlie  mat- 
ter can  be  so  for  advanced  and  matured,  so  as  to  insure  their 
conviction  and  punishment.  The  early  disclosure  is  considered 
as  binding  the  party  to  his  duty ;  and  though  a  great  degree  of 
objection  or  disfavor  may  attach  to  him  for  the  part  he  has  acted 
as  an  iitformtr,  or  on  other  accounts,  yet  his  case  is  not  treated  as 
the  case  of  an  accomphce.' 

§  383.  Whether  a  forty  to  a  tieffotiabh  initrumetU,  who  has 
given  it  credit  and  currency  by  his  signature,  shall  afterwards  be 
admitted  as  a  witiicsB,  in  a  suit  between  other  persons,  to  prove 
the  instrument  originally  void,  is  a  question  upon  whicli  judges 
have  been  much  divided  in  opinion.  The  leading  case  against  the 
admissibility  of  the  witness  is  that  of  Walton  v.  Shelley^  in  which 
tlio  iudorser  of  a  promissory  note  was  called  to  prove  it  void  for 
usury  in  its  original  concoction.  The  security  was  in  the  hands 
of  an  innocent  holder.  Lord  Mansfield,  and  the  other  learned 
judges  held  that  upon  general  grounds  of  public  policy,  the  wit- 
ness was  inadmissible ;  it  being  "  of  consequence  to  mankind, 
that  no  person  should  hang  out  false  colors  to  deceive  them,  by 
first  affixing  his  signature  to  a  paper,  and  then  afterwards  giving 
testimony  to  invalidate  it,"  And,  in  corroboration  of  this  opinion, 
they  referred  to  the  spirit  of  that  maxim  of  the  Roman  law, — 
Nemo,  allegang  tuam  Ivrpitudinem,  eat  audiendus.^ 

§  384.  The  doctrine  of  this  case  afterwards  came  under  discus- 
sion, in  tlie  equally  celebrated  case  of  Jordaine  v.  Latikhrooke.* 

1  Rex  V.  n«*piird,  12  HoweH's  St,  Tr.  Cod.  lib.  7,  tit.  B,  I.  5,  in  mflrRine ;  Codex 

488,  per  Lord  Ellenborough.     [One  who  JuBtiniuii  (4(n,  Pariiiii,  IQGO),  lib.  7,  tit, 

parclioiicl  intoiiualing  liquor  sold  cootrarj  16, 1.  1 ;  Id.  tit.  8, 1,  6,  in  margine  ;  1  Alas- 

to  law.  for  tlie  expreis  purpose  of  pnue-  card.  De  Prob.  Cond.  T8,  n.  42.    And  *ce 

cnting  Die  teller  ti>r  an  unlawful  Mie,  it  4  IniL  270,    It  Beetiu  former'?  lo  Imve 

not   an   accomplice.     Commonwealth   ■>.  been  deemed  suffldent  lo  exulude   wit- 

i>ownlng,  4  Gray,  '29.1  nesaea,  testifyitig  to  their  own  turjiitude; 

»  1  T.  B.  VM.  but  the  olijeciiDn  ia  now  held  to  go  only 

■  Tliii  maxim,  though  it  ii  laid  not  to  to  the  credibility   of  the  teetimony.     2 

be  expressed,  in  termg,  in  the  text  ui  the  Stark.  Evid.  9, 10 ;  2  Hale,  P.  C.  280 ;  7 

Corpua  Juris  (sec  Gitiner'g  Kep.  p.  276,  T.  B.  609,  per  Grose,  J.;   Id.  611,  per 

note),  ia  exceedingly  &miliar  among  the  Lawrence,  J.    Thu«,  a  wimeaa  a  compe. 

dvUiam ;  and  ia  found  in  their  commentar  tent  to  testify  that  hii  former  oath  wai 

rtet  on  varions  lawa  in  the  Code.     See  corrupU}'  fUie.     Rex  v.  Teal,  11   Eaa^ 

Cwpiw  Juria  Glowwum,  lom.  ir.  col.  461,  809 ;  Ruida  v.  Thon>u,  5  M.  &  B.  2M. 

ym-.  Corp,  Juris  QolhDft«di  (Cbl,  adit ),  *1  T.  E.  £99. 
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This  was  au  action  by  the  indorsee  of  a  bill  of  exchange  agaioat 
Qsa  acceptor.  The  bill  bore  date  at  Hamburg ;  and  the  defence 
-was,  that  it  waa  dravn  ia  London,  and  ao  was  void  at  its  creatiiHi, 
for  want  of  a  stamp ;  the  statute '  having  declared,  that  imatamped 
billa  should  neither  be  pleaded,  given  in  evidence,  or  allowed  to 
be  available,  in  law  or  equity.  The  indoreer  was  offered  by  tlie 
defendant  as  a  witness,  to  prove  this  fact,  and  the  court  held  that 
he  was  adnuBsible.  This  case  might,  perhaps,  have  formed  an 
exception  to  the  general  rule  adopted  in  Walton  v.  Sbelh-//,  on  the 
grouu'd,  that  the  general  policy  of  the  law  of  commerce  ouj^ht  to 
yield  to  the  public  neceeaity  in  matters  of  revenue ;  and  tliia  neces- 
sity was  relied  upon  by  two  of  the  three  learned  judges  who  con- 
curred in  the  decision.  But  they  also  concurred,  with  Lord 
Kenyon,  in  reviewing  and  overruling  the  doctrine  of  that  case. 
The  rule,  therefore,  now  received  iu  England  is,  that  the  party  to 
any  instrument,  whether  negotiable  or  not,  is- a  competent  witness 
to  prove  any  fact,  to  which  any  other  witiieaa  would  be  competent 
to  testify ;  provided  he  is  not  shown  to  be  legally  infamous,  and 
is  not  directly  interested  in  the  event  of  the  suit.  The  objection, 
that  thereby  he  asserts  that  to  be  false  which  he  lias  solemnly 
attested  or  held  out  to  the  world  as  true,  goes  only  to  his  credi- 
bility with  the  jury." 

§  385.  The  courts  of  some  of  the  American  states  have  adopted 
the  later  English  rule,  and  admitted  the  indorser,  or  other  party 
to  an  instrument,  as  a  competent  witness  to  impeach  it,  in  all 
cases  where  he  is  not  on  other  grounds  disqualified.  In  other 
Btate»  decisions  are  found,  which  go  to  the  exclusion  of  the  party 
to  an  instrument  in  every  case,  when  offered  as  a  witness  to  defeat 
it,  iu  the  hands  of  a  third  person ;  thus  importing  into  the  Law  of 
Evidence  the  maxim  of  the  Roman  law  in  its  broadest  extent.  Li 
oilier  states,  tlie  courts,  referring  the  rule  of  exclusion  to  the 
ground  of  public  convenience,  have  restricted  its  application  to 

1  81   G(«.  III.,  c.  25,  3S  2,  16.    Thit  Willes,  Bull.  N.  V.  264 ;  Howitnl  c  Bnitb- 

mct  «u  paawd  subcequeiit  to  tiie  deciiion  watte,  1  Vgs.  &  B.  -JU2,  ■J06 ;  Title  o.  Oie- 

of  Wnlton  17.  Sheilev,  1  T.  R.  296.  vett.  2  Ld.   Kaym.   lOOti;   DickinMn  t. 

"  1  Pliil.  Evi(1.89,40.  On  thii  ground,  Difkinson,  »  Met.  471;  Twiinibly  f.  Hen- 
parties to  other  instruments,  an  well  u  lej,  4  Haw.  441,  It  has,  liowever,  been 
labacritHng  witneuei,  ir  not  under  some  held  in  Lotiiiana,  that  a  notary  launot  be 
otlm  disability,  nro,  both  in  England  and  examined  a*  a  witneas,  to  ooalribliul  a 
in  the  United  Suites,  liekl  admissible  wit-  tCMoment  made  by  him  in  a  proiest;  td 
neetee  to  impeai;h  llie  tniginal  validity  of  that  the  prinuipie  exlErxb  to  erery  publio 
mch  instruments.  7  T.  R.  611,  per  Law-  ofllcer,  In  regard  to  a  oertJOcala  given  1^ 
rMce.J.;  Hewardi'.  ljhipley,4EM(,  180;  him  in  his  offluitd  ohanolar.  FoM  » 
Lawau.  Joliife,  1  W    31.  gQg.  Atutlu  a.  DfM^iarty,  7  Hob.  tl& 
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tho  case  of  a  negotisble  Hecuritj,  actually  negotiated  and  put  into 
cironlatioD  before  its  maturity,  and  still  in  the  bonds  of  an  inno- 
cent indorsee,  without  notice  of  the  allied  original  iufirmity,  or 
any  other  defect  in  the  contract.  And  in  this  case,  Uie  veight 
of  Americau  aathority  may  now  be  considered  as  against  the 
admissibility  of  the  witness  to  impeach  the  original  validit;  of 
ttio  security  ;  although  the  contrary  is  stili  holden  in  some  courts, 
whoae  decisions,  in  general,  are  receiTed  with  the  highest  respect.* 

■  The  rule,  IhM  the  indoneF  of  a  nego-  ral  mle.  though  It  wu  relied  upon  b;  ^^ 
tUble  •ecurity,  uegolUted  bchra  it  wat  oppoaing  counie).  Stone  tr.  Vance,  (1  Ohio 
due.iB  notadmiMiblouawltaau  toiKOTa  Rep.  'M6.  Bat  ratwe^aentlj'  tho  rule 
It  originally  void,  when  in  the  handg  of  an  leems  to  have  been  odmitied.  Hohrer  v. 
Innocent  Indortee,  ii  luatuned  h<f  the  Su-  Momingstar,  16  Ohio,  STB.  In  MuMiaippi, 
preme  Court  of  the  United  StaUi,  in  Tbe  the  wime«B  vaa  admitted  Ibr  the  same 
Bank  of  the  United  Statea  u.  Dunn,  6  purpoae;  and  the  rule  in  Walton  v.  Shel- 
Pelen,  61,  57,  explained  and  conlinned  ley  waa  aintroved.  Dnke  n.  Henley, 
jn  The  Bank  of  the  Metropolis  v.  Jonei,  Walker,  R.  &)1.  In  lUinoU.  the  indoraet 
8  Peten,  12,  and  in  the  United  Sialei  v.  bw  been  admitted,  where,  in  taking  the 
Leffler,  11  Pelcre,  86,  94,  95;  Scott  v.  note,  he  acted  as  tlie  agent  of  the  indorMSt 
Lloyd,  12  Peter*,  149;  Henderson  c.  An-  to  wham  he  immediately  tianBterred  it, 
dersoa,  S  Howard,  a.  o.  Rep.  T8 ;  [Salt-  wilhoDt  any  notice  of  tbe  rale.  Webster 
marsh  v.  Tathilt,  18  How.  U.  3.  229;]  «.  Vickers,  2  Scam.  295.  Butthenileof 
Taylor  v.  Lather,  2  Sumner,  3S5,  per  exclmion  ha«  been  r^ccted,  and  the  gen- 
Story,  J.  It  was  also  adopted  in  ifaaa-  eral  doctrine  of  Jonlaine  u.  La«hbrooke 
diatelU;  Churchill  u.  Suter,  4  Mass.  166;  foUowed  in  jVem  Yori:;  Stafford  b.  Rice,  6 
Fox  V.  Whitney,  10  Mass.  118 ;  Packard  Cowen,  23 ;  Bank  of  Utica  e.  llilliard,  Id. 
V.  Richardson,  17  Mass.  122.  See  also  the  168 ;  Williains  v.  Walbridge,  8  Wend.  416. 
caae  of  Thayer  B.Crossman,  1  Metcalf.  B.  And  in  Kitouhq;  Taylor  u.  Beck,  8  Ran- 
416.  in  which  the  decisiuns  are  reviewed,  dolph,  R.  SIS.  And  in  Conatctiait ;  Tawn- 
and  the  rule  clearly  stated  and  rindicaled,  send  c.  Bush,  1  Conn.  2<jO.  And  in  South 
by  Shaw,  C.  J.  And  in  Nao  Haapthin ;  Camlina;  Knieht  t>.  Packard,  8  HcCord, 
^ant  V.  Riltersbush,  2  N.  Harap.  212;  71.  [And  in  Texiu;  Parsons  v.  Phippt,  i 
Haddock  e.  Wilmarth,  5  If.  Hump.  ltJ7.  Tex.  Ml.]  And  in  Tunnaieet  Stump  ir. 
And  in  jVain,-  Deering  d.  Sawtel,  4  Na|Her,  2  Yerger,  S5.  In  Marfland,  it 
Gteenl.  191 ;  Chandler  n.  Morton,  4  was  rqected  by  three  judgea  against  two, 
Qreenl.  374.  And  in  PmvB^trania;  0'-  in  KIngguld  r.  Tyaon.  3  H.  &  J.  172.  It 
Brien  v.  ]>aris,  6  Watts,  49ti ;  Harrisburg  was  alao  r^ected  in  Netn  Jena/,  in  Free- 
Bank  V.  Forsler,  B  Watts,  304,  SOB ;  Dar-  man  t>.  Britlin,  2  Harrison,  192.  And  In 
enpOTt  p.  Freeman.  8  Watts  ft  Sera.  667 ;  NarA  Ciirolina;  Gny  u.  Hall,  8  Murphy, 
(Harding  v.  Mott,  20  Penn.  «9;  Penny-  151.  And  In  Gforgia;  Slack  n.  Moss, 
packer  v.  Umberger,  22  lb. 492.1  In  Lmi-  Dudley,  161.  And  in  AUdiama;  Todd  a. 
tnma,  the  rule  was  stated  and  conceded  Stafford,  1  Stew.  199;  GrifQng  n.  Harris 
by  Porter,  J.,  in  Shamborg  n.  Commagere,  9  Porter,  226.  In  Ktnlucti/,  in  the  case  of 
10  Martin,  16;  and  was  again  stated,  but  Gorham  t>.  Carroll,  8  Litlell,  221,  where 
an  oniriloD  withheld,  by  Martin  J.,  in  Cox  the  Indorsor  was  admitted  as  a  witness,  it 
p.  n^illiams,  6  Martin,  189,  s.  ».  In  Ker-  Is  to  be  observed,  that  the  note  wis  in- 
■Huif ,  the  caM>  of  Jordainc  n.  Ijuhbrooke  dorsed  without  recourse  to  bim,  and  thera- 
was  ibilowed,  in  Kichols  e.  Holaale,  2  Alk.  by  marked  wltb  tuapicion  ;  and  that  the 
186 ;  but  the  dedslan  is  said  to  liave  general  rule  was  not  considered.  Mors 
been  subsequently  disapproved  by  all  the  recently  In  Nea  Hampthirt,  the  doctrine 
indges.  in  Chandler  u.  Mason,  2  Verm,  of  Walton  r.  Shelley  has  been  denied,  and 
i»tl,  and  the  rule  in  Walton  v.  Shelley  the  rule  of  tbe  Roman  law  has  been  ad- 
•PIH«Ted.  {In  a  later  case,  the  question  mitied  only  as  a  rule  of  estoppel  upim  the 
came  directly  befme  the  court,  and  the  parties  to  the  traniaceion  and  m  regard  to 
decision  in  Niched  e.  Holgate  was  eon-  then- rights,  and  not  as  a  rule  of  evidence, 
Brmed.  Peckerv.  Sawyer,  21  Venn.  459.]  aSecting  ihe  competency  of  witncssee; 
In  OAio,  tbe  indorser  was  admitted  to  prove  and  tberefute  the  maker  ofn  note,  being 
&cta  mbiejiiait  to  the  Indorsement;  the  released  by  liia  surety,  was  held  c<»np^ 
•Mitexpres^g  no  opinion  upon  the  gane-  tent  in  an  actioa  by  on  indorsen  agalnrt 
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§  386  Another  class  of  persons  incompetent  to  testif;  in  a 
cause  consists  of  those  who  are  intereited  in  iU  remit}  The  prin 
ciple  on  which  tliese  are  rejected  is  the  same  with  that  which 
excludes  the  partieB  tliemselres,  and  which  has  already  heeii  con- 
sidered ;  ^  namely,  the  danger  of  peijury,  and  the  little  credit 
generally  found  to  be  due  to  such  testimony,  in  judicial  iuvestiga- 
tiouB.  This  disqualifying  interest,  however,  must  be  some  legal, 
certain,  and  immediate  interest,  however  minute,  either  in  the 
event  of  the  cause  itself,  or  iu  the  record,  as  an  instrument  of 
evidence,  in  support  of  his  own  claims,  in  a  subsequent  action.' 
It  must  be  a  legal  interest,  as  distinguished  from  the  prejudice  or 
bias  resultuig  from  friendship  or  hatred,  or  from  consanguinity, 
or  any  other  domestic  or  social  or  any  official  relation,  or  any 
other  motives  by  which  men  are  generally  influenced ;  for  these 
go  only  to  the  credibility.    Thus,  a  servant  is  a  competent  witness 

the  surety,  to  teatify  to  an  alteration  of  the  caute  are  doit,  by  itatute,  made  com 
the  note,  made  br  himtelf  and  the  payee,  petent  witneuea ;  the  olyectioD  of  inlereal 
which  rendered  it  raid  as  to  the  aarety.  going  only  to  their  credibilily.  Rev.  Stat. 
HaincB  v.  Dennett,  11  N.  Hainp.  180.  See  1849,  dt.  1,  §  141,  In  Nev  York,  pereoni 
ftirther,  2  Stark.  Evid.  ITO,  oots  (A)  j  interested  are  odmiseible,  except  those  for 
Bayley  on  Bills,  p.  58S,  note  (b)  (Phil-  whose  immediate  benefit  the  enit  is  prose- 
lips  and  Sewall's  edit.) ;  [Chltty  on  Bills  cated  or  defended,  and  the  assignor  of  a 
(12th  Am.  edit,  by  Perkins),  p.  747  a  seq.  tiling  in  action,  aasigned  for  the  purpose 
(•p.  669  « 1:9.).]  But  ail  these  deciilons  of  making  him  a  witiiegs.  Bev.  Sial.  vol 
against  the  rule  in  Walton  v.  Shelley,  ex-  8,  p.  76^,  8d  edit-  In  Ohio,  the  hiw  is  sub- 
cept  that  in  N™  Jersey  sod  the  lost  cited  stuntially  the  same.  Slat.  March  23,  I860, 
case  in  Neie  Bampihire,  were  made  long  §  3.  In  Afidiigan,  ail  such  penons  are 
before  that  rule  was  reco{^ized  and  adopt-  adoiissible,  except  parties  to  the  record, 
ed  b;  the  Supreme  Court  of  (lie  United  and  pcnons  for  wlioie  immediate  beneflt 
States.  The  rule  ilaelf  is  reslricleil  to  the  suit  is  prosecuted  or  defended ;  and 
cases  wliere  the  witness  is  called  to  prove  their  husbands  and  wives.  Rct  Slat 
that  the  security  was  actually  void  at  the  1846,  ch.  102,  §  99.  In  Virginia,  persoiu 
time  when  he  j^ve  it  currency  as  ^lod ;  interested  are  admissible  in  crimituil  cases, 
and  tills  in  theordinary  course  of  business,  when  not  jointly  tried  with  the  defendant. 
and  witiiout  any  mark  or  intimation  to  licv.  Stat.  1S49,  ch.  199.  5  21.  In  JftuM- 
pat  tlie  receiver  of  it  on  his  guard.  Hence  diuidls,  the  obgcciion  of  interest  no  longer 
tlie  indoner  is  a  comjKtent  witness,  if  lie  goes  to  the  competency  of  any  witnessea, 
indorsed  the  nolo  "  without  recourse  "  to  eicept  witnesses  to  wills.  Gen.  Slat.  ch. 
himself;  Abbott  v.  Mitchell,  6  Shepl  856;  131,  9  14.  See  lu/nu,  §|  32T,  S2»,  notes, 
or,  Is  called  to  prove  a  fiicl  not  going  to  |Thc  admission  by  slatule,  of  parties  as 
tlu  original  inflrmity  of  the  security;  witnesses,  of  course  removes  the  objecliaa 
Buck  V.  Appielon,  2  Shepl.  284;  Wendell  of  interest.  In  some  states,  whote  tnrties 
V.  Geoijte,  K.  M,  Charlton's  Hep.  Ql ;  or,  are  not  pennitted  (0  testify,  the  otgection 
if  the  instrument  was  negotiated  out  of  of  interest  is  removed  by  statute.  Supra, 
the  usual  course  of  business ;   Parke  v.  §§  82T,  82Q,  notes.] 

Smith,  4  Walts  &  Serg.  '287,     So,  the  in-         '  Supra.  §;  326,  327,  829,     And  see 

dorser  of  an  accommodation  nole,  made  the  observations  of  Best,  C,  J.,  in  Hovill 

for  his    benefit,  being   released   by  the  0.  Stephenson,  5  Bing,  493, 
maker,  is  admissible  as  a  witness  Ibr  the         °  1  Stark,  Evid..  102 ;  Bent  v.  Baker, 

Jatler,  to  prove  that  it  has  subsequently  8  T.  It.  27;   Doe  b.  Tyler,  6  Bing.  890, 

been   paid.    Grcenough   v.   West,  8  N.  per  Tindal,  C,  J. ;  Smitlt  d.  Pr«ger,  7  T. 

Uamp.  400,    And  see  Kinsley  v.  Bobin-  K.  02 ;  Wilcox  v.  Foireil,  1  H.  Lords  Caa. 

son,  21  Pick.  827.  SS;  Bailey  e.  Lnmpkln,  1  Eolly,  892. 
1  In  Coanedlcat,  person*  interested  id 
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for  his  master,  a  child  for  his  parent,  a  poor  dependent  for  liia 
patron,  an  accomplice  for  the  government,  and  the  like.  Even 
a  vife  haB  been  held  admissible  against  a  prisoner,  though  she 
believed  that  his  conviction  would  save  her  husband's  life.^  The 
rule  of  the  Boman  law, — Idonei  non  videntur  ette  testet,  quibus 
imperari  potett  ut  testa  fieftU? — haa  never  been  recognized  in  the 
common  law,  as  affecting  the  competency ;  but  it  prevails  in  those 
countries  in  whose  jurisprudence  the  authority  of  the  Boman  law 
is  recognized.  Neither  does  the  conunon  law  r^ard  as  of  binding 
force  the  rule  that  ezdudes  an  advocate  &om  testifying  in  the 
cause  for  his  client;  —  Mandatia  cavetur,  ut  PrtEsidet  attendant,  ne 
patroni,  in  causa  cut  patrodnium  prcestiterant,  testim&ntvm  dicantfi 
But  on  grounds  of  public  policy,  and  for  the  purer  administration 
of  justice,  the  relatJou  of  lawyer  and  client  is  so  far  regarded  by 
the  rules  of  practice  in  some  courts,  as  that  the  lawyer  is  not  per- 
mitted to  be  both  advocate  and  witness  for  hia  client  in  the  same 
cause.* 

§  387.  The  intereat,  too,  must  be  reai,  and  not  merely  appre- 
hended by  the  party.  For  it  would  be  exceedingly  dangerous  to 
violate  a  general  rule,  because  in  a  particular  case,  an  individual 
does  not  understand  the  nature  or  extant  of  his  righte  and  liabili- 
ties. If  he  believes  and  states  that  he  has  no  interest,  the  very 
statement  of  the  olgectioa  to  his  competency  may  inform  bim  that 
he  baa ;  and  on  the  other  hand,  if  he  erroneously  thinks  and  de 
clares  that  he  is  interested,  he  may  learn,  by  the  decision  of  the 
court,  that  he  is  not.  Indeed,  there  would  be  danger  in  resting 
the  rule  on  the  judgment  of  a  witness,  and  not  on  the  fact  itself; 
for  the  apprehended  existence  of  the  interest  might  lead  his  juc^- 
ment  to  a  wrong  conclusion.  And  moreover,  the  inquiry  which 
would  be  necessary  into  the  grounds  and  degree  of  the  witness's 
belief,  would  always  be  complicated,  vague,  and  inde&iite,  and 

I  Bex  V.  Rudd,  1  Leaoh,  Cr.  Cw.  1S6,  ■  Dig.  lib.  22,  tit.  6, 1.  25  ,■  Foth.  Obi. 
ISl.    In  ireiEhins  the  t««timoiiT  of  wit-    [708.1 

iMuea  natutaL?  buMd,  th«  rule  u  to  wn  *  Ston«a  v.  Byroo,  4  Dowl.  &  LonndoS: 
endit to  tbelr  ttalements  of  &(i», and  to    898;   Dumi  v.  Packwood,   11   Jiir.  •HI; 

L,  N.  Hamp.  Beg.  28, 
Mithler  u.  Bnum- 

, _.iw  Jour.  8M,  N.  1. 

^ , ^ ,     i  cBiOra,  Little  v.  Keoo,  1  N.T. 

rftb«i«)atioiuand  connectioDa  of  tliepai-  Coda  Bop.  4;  1  Sandf.  607;  Pottw  » 
tiM,  in  dril  catea,  beyond  the  degree  of    Ware,  1  Ctitb.  Iil8,  521,  and  caaea  dted 
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productire  of  much  mconTenieQce.  For  these  reasons,  the  more 
simple  and  practicable  rule  has  been  adopted  of  determining  the 
admisBibility  of  the  witness  by  the  actual  existence,  or  not,  of 
.any  disqualifying  interest  in  the  matter.^ 

§  888.  If  the  witness  believes  himself  to  be  under  an  honorary 
t^l^atvm,  respecting  the  matter  in  controversy,  in  favor  of  tiie 
party  callmg  him,  he  is  neverthelesB  a  competent  witness,  for 
the  reasons  already  given;  and  his  credibility  is  left  with  the 
jury." 

§  S8d.  The  disqualifying  interest  of  the  witness  must  be  in  the 
event  of  the  cause  itself,  and  not  in  the  question  to  be  decided 
His  liability  to  a  like  action,  or  his  standing  in  the  same  predica- 
ment with  the  party,  if  the  verdict  cannot  be  given  in  evidence 
for  or  gainst  him,  is  an  interest  in  the  question  only,  and  does 
not  exclude  him."  Thus,  one  underwriter  may  be  a  witness  for 
another  underwriter  upon  the  same  policy;*  or,  one  seaman  for 
another,  whose  claim  for  w^s  is  resisted,  on  grounds  equally 
affecting  all  the  crew;*  or,  one  freeholder  for  another,  daiming 
land  under  the  same  title,  or  by  the  same  lines  and  comers ; '  or» 
one  devisee  for  another,  daiming  under  the  same  will ;  ^  or,  one 
trespasser  for  his  co-trespasser ;  ^  or,  a  creditor  for  his  debtor ; ' 
or  a  tenant  by  the  courtesy,  or  tenant  in  dower,  for  the  heir  at  law, 
in  a  suit  concemii^  the  tide.^    And  the  purchaser  of  a  license  to 

>1   PhU.    Grid.   127,   123;    1   Stuk.  Qilpln  o.  Tlooent, 9  John*.  219 ;  Moon c 

Urid.   102;    Grealer  on  Evld.    p.    263;  Hitchcock,  4  Wend.  293 ;  Union  Bank  v. 

TaitOD  End.  p.  8&1.    In  America  and  in  Enspp,  8  Pick.  96,  108;  Smith  c.  Downs, 

England,  there  are  aome  eaiiy  but  Ter;  S  Conn.  866;   Stluunel  v.  Undn-wood,  8 

rmpectable  antborilJei  to  the  ptnnt,  tbat  a  Gill  ft  Johna.   282;   How«  n.  Howe,  10 

witntna  believing  bimeelf  intentted  U  to  H.  Hamp.  SB. 

be  r^ected  oi  incompetent.    8ae  Fother-  ■  Evans  v.  Batcm,  T  Wheat.  866, 43A, 

inghaiD  v.  Otcenwood,  1  Stis.  129 ;  Tre-  per  Bln^,  J. ;    Van  Hnyi  v.  TabDM,  8 

lawn?  V.  Thomas,  1  H.  Bl  SOT,  per  Ld.  Johns.  Cu.  82;  Stewart  c.  Qp,6  JohiM. 

Loughboroagh,   C.  J.,    and    Ooold,   J.;  266;   Erans  c.  Hettich,   7   Wbem.  US; 

L'Amitie,  e   Bob.   Adm.  269,  note  (a) ;  Chan  v.  HandeTiUe,  6  How.  IDs.  B.  197. 

Plumb   V.  WhitinK,  4  MasB.  GI8;   Rich-  '  Bent  r.  Baker,  8  T.  R.  27. 

ardson  v.  Hunt,  2  Munf.  148 ;  li'reeman  v.  *  Spntr   d.  F^ioii,   1    Haaon,    104 ; 

Locket,  2  J.  J.   Manh.   390.     Bnt  the  Hovt  v.  WUdSre,  8  Johns.  618. 

weight   of  modem  authori^  ii   deariy  *  Riohardaon  e.  Carey,  3  Bud,  St; 

the  other  war.    See  Commerdai  Bank  of  Owinn  v.  Speed,  6  Wheat.  4S8. 

Alhany  v.   Hughea,   17   Wend.  94,   101,  '  JackMMi  v.  Honrth,  6  Cowen,  948. 

t02 ;  Stall  V.  The  Catikill  Bank,  IB  Wend.  ■  Per  Asbant,  J.,  in  Walton  b.  Sbd- 

466,  476,  4T6 ;   Smith  v.  Downs,  6  Conn,  ler,  1  T.  B.  801.    See  also  Blackctt  b. 

871;    Long  V.  Bulie,  4   8.  ft  B.   222;  Weir,  5  B.  ft  C.  887,  per  Abbott,  C.  J.: 

Dellone  IT.  Bechmer,  4  Watta,  9 ;  Slimnwl  Dtincan  v.  Heiklebam,  3  C.  ft  F.  198: 

B.  Underwood,  8  O.  ft  J.  282;  Havis  v.  Curtis  v.  Graham,  12  Hart^  289. 

Berkley,  1  Harper's  Xaw  Bep.  68.    And  *  PauUf.  Bn>wn,e  Esp-St:  IfoweDB. 

see  infra,  %  428,  n.  Darles,  E  B.  ft  Ad.  868. 

>  Peterson  v.  Stofflea,  1  Campb.  144;  >°  Jackson  v.  Brooks,    8  Wend.  4K; 

8'toflte  V.  Melrllle,  1  Man.  &  BjL  198 ;  Doe  b.  Vj^moj,  1  B.  ft  Ad.  489. 
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080  a  patent  may  be  a  witness  for  the  patentee,  in  an  action  for 
infringing  the  patent.' 

§  390.  Tlie  true  tett  of  the  intereat  of  a  witness  is,  that  he  will 
either  gain  or  lose  hj  the  direct  legal  operation  and  effect  of  tho 
judgment,  or  that  the  record  will  be  legal  evidence  for  or  against 
him,  m  some  other  action.*  It  must  be  a  present,  certain,  and 
vested  interest,  and  not  an  interest  nncertain,  remote,  or  contin- 
gent. Thus  the  heir  apparent  to  an  estate  is  a  competent  witnestt 
in  support  of  the  claim  of  his  ancestor;  though  one,  who  has 
a  vested  interest  in  remainder,  is  not  competent.*  And  if  tho 
interest  is  of  a  dovbtful  nature,  the  objection  goes  to  the  credit  of 
the  witness,  and  not  to  his  competency.  For,  being  always  pre- 
sumed to  be  competent,  the  burden  of  proof  is  on  the  objecting 
party,  to  sustain  his  exception  to  the  competency ;  and  if  he  fails 
satisfactorily  to  establish  it,  the  witness  is  to  be  sworn.* 

§  391.  Tiie  magnitvde  or  degree  of  the  intereat  is  not  regarded  in 
estimating  its  effect  on  the  mind  of  the  witness ;  for  it  is  impossi- 
ble to  measure  the  influence  which  any  given  interest  may  exert. 
It  is  enough,  that  the  interest  which  be  has  in  the  sutyect  is  direct, 
certain,  and  vested,  however  smalt  may  be  its  amount ;  ^  for,  in- 
terest being  admitted  as  a  disqualifyii^  circumstance  in  any  case, 
it  must  of  necessity  be  so  in  every  case,  whatever  be  tho  character^ 
rank,  or  fortune  of  the  party  interested.  Nor  is  it  necessary,  that 
the  witness  should  be  interested  in  that  which  is  the  subject  of 
the  suit;  for,  if  he  is  liable  for  the  costa,  as  in  the  case  of  a  pro- 
ekein  amy,  or  a  guardian,  or  the  like,  we  have  already  seen,^  that 
he  is  incompetent.  And  though,  where  tl^e  witness  is  equally 
interested  on  both  sides,  be  is  not  incompetent ;  yet  if  there  is  a 
certain  excess  of  intorest  on  one  side,  it  seems  that  he  will  bo 
incompetent  to  testify  on  that  side;  for  he  is  interested,  to  tho 
amount  of  the  excess,  in  procuring  a  verdict  for  tho  parly,  in 
whose  favor  bis  interest  preponderates.^ 

1  De  Bofrie  v.  TiirUe,  1  H.  &  Bob.  but  to  the  plafntiiri  execator.    Leach  o. 

4SJ.  Thomu,  7  C,  &  P.  82T. 

■  1  Onb.  E-rid.  hj  Lofft,  p,  226 ;  BulL         *  Bent  v.  Bftker,  S  T.  B.  27,  S2 ;  Jack- 

N.  F.  2M ;  Beat  v.  Bake^  8  T.  B.  27 ;  fl  ion  c  BenKin,  2  T.  &  J.  45 ;  Rex  v.  Cote, 

Bing.  894,  per  Tindal,  C.J.;  npni.f  886;  1  E<p.  IflS;  Duel  o.  Pisher,  4  Demo,  516; 

Rex  B.  Boaloa,  4  Eut,  681,  per  Lord  £1-  Com«tock  v.  Sayford,  12  S.  &  H.  869 ; 

leiboTOugli.  Btory  v.  Ssmiden,  8  Eumph.  608. 

>  Smith  0.  BUckbani,  1  Balk.  288 :  •  Burton  v.  Hiitde,  6  T.  B.  17S ;  Bat- 
Doe  V.  Tj'ler,  S  Bing.  890.  3ut  in  an  w-  ler  ii.  Warren,  11  Johni.  67 ;  Doe  o.  Tooth, 
tioD  fi>r  wute,  brought  by  a  landlmd,  who  8  T.  &  J.  10. 

it  tenant  for  lift,  the  renuUnder-man  ii  a         ■  Supra,  \  847.    8«e  al«>,  infia,  401, 

competent  witneet  Ibr  the  plaintiff;  Ibr  the  402. 
damasM  would  not  belong  to  tbewitneM,        '  Laibaleitieir.  Clark,  1  B.&  Ad.  89B 
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§  392.  The  nature  <if  ike  direct  irUereit  in  the  event  of  tho  suit 
which  disqualifieB  the  witness  may  be  illustrated  hj  reference  to 
some  adjudged  cases.  Thus,  persona  having  become  bail  for  tli« 
defendant  have  been  held  incompetent  to  testify  as  witnesses  on 
liis  side ;  for  they  are  immediately  made  liable,  or  discharged,  by 
the  judgment  against  or  in  favor  of  the  principal.  And  if  the  btul 
have  ^ven  eecnrity  for  the  appearance  of  tho  defendant,  by  deposit- 
ing a  sum  of  money  with  the  officer,  the  effect  is  the  same.'  If  an 
underwriter,  who  has  paid  his  proportion,  is  to  be  repaid  in  the 
event  of  the  plaintifPs  success  in  a  suit  against  another  underwriter 
upon  the  same  policy,  he  cannot  be  a  witness  for  the  plaintiff.* 
A  creditor,  whether  of  a  bankrupt,  or  of  an  estate,  or  of  any  other 
person,  is  not  admissible  as  a  witness  to  increase  or  preserve  the 
fund,  out  of  which  he  is  entitled  to  be  paid,  or  otherwise  benefited.* 
Nor  is  a  bankrupt  competent  in  an  action  by  his  assignees,  to 
prove  any  fact  tending  te  increase  the  fUnd ;  though  both  he  and  his 

Where  IhU  preponderance  arose  from  a  dent  nml  with  the  proper  oSicer.  I 
UabiliCj  to  coBtB  only,  the  rule  formerly  Tidd's  Fr.  269 ;  Baillie  n.  Hale,  1  Hood.  & 
waa  to  admit  the  witness ;  because  of  the  M.  289 ;  S  C.  ft  F.  6S0,  a.  c. ;  Whanlev  v. 
eitreuie  difficulty  which  frequenilj  a«»e,  Feamley,  2  Chilty,  R.  108.  And  in  Uke 
of  detennining  the  question  of  his  liability  manner  tiie  luretj  in  a  replevin-btHid  may 
to  pay  the  coats,  tiee  Ilderton  v,  Atkin-  be  rendered  a  competent  witness  fbr  dte 
son,  7  T.  R.  480:  Birt-o.  Kenhaw,  2  pUuntiff.  BaUeyH.  Bailey,  IBing.  92.  And 
East,  466.  But  these  cases  were  broken  so  of  the  indorser  of  a  writ,  who  (hereby 
in  upon,  by  Jonea  u,  Brooke,  4  Taunt,  becomes  surety  jbr  payment  of  the  coals. 
464 ;  and  the  witness  is  now  held  iocom-  Roberts  ti.  Adams,  Q  Greenl.  9.  So  in 
petent,  wherever  there  is  a  preponder-  Indiana,  of  a  procJian  amy.  Harrey  p.  Cof- 
uicy  of  interest  on  the  aide  of  the  party  fin,  6  Btaokf.  566.  See  f^irther,  Sabnon  n. 
adducing  him,  though  it  is  creaK>d  only  Ranoe,  3  S.  &  R.  811,  814;  HaU  v.  Bay- 
by  the  liability  to  costs.  Townsend  e.  Ues,  16  Pick.  Gl,  68;  Beckley  c.  Free- 
Downing,  14  EtM,  566 ;  Hubhly  r.  Brown,  man.  Id.  468 ;  AUen  o.  Hawks,  18  Pick, 
16  Johns.  70;  Scott  v.  McLellan,  2  Greeiil.  79;  McCuUoch  i>.  Tyson,  2  Hawka,  836; 
199;  Bottomley  r.  Wilson,  8  Stark.  R,  in/rn,  §  480;  Comstock  r.  Paie,  S  Bob. 
148;   Harman  d.  Lesbrey,  1  Holt's  Ca«.  Louis.  R.  440. 

B90 ;  Edmonds  e.  Lowe,  8  B.  &  C.  407.  '  Forrester  tr.  Pigou,  8  Campb.  880 ;  1 

And  see  Mr.  Evans's  observations,  in  2  H.  &  S.  9,  s.  o. 

Poth.  Obi.  p.  269,  App.  No.  16.     The  ei-  '  Craig  u.   Cuadell,    1    Campb.   881 ; 

istence  of  such  a  ride,  however,  was  re-  Williams   b.   St^hens,    2    Campb.   SOI ; 

ratted  by  Mr.  Justice  Littledale,  in  1  B.  ShuttleworCh  i>.  Bravo,  1  Stta.  607 ;  Powd 

Ad.908;  and  bysomeitisstill  thought  v.  Gordon,  2  Esp.  786 ;  Stewart  e.  Kip,  6 

the  earliAr  cases,  above  died,  are  sopport-  Johns.  266;   Holden  k.  Hearn,  1   Boiv. 

ed  by  the  better  reason.     See  iHinher,  446.    But  to  disquali:^  the   wibtees,  be 

Barretto  n.  Snowden,  4  Wend.  181 ;  HaU  miist  be  legally  entitled  to  payment  out  of 

II.  Uale,  a  Conn.  889.  the  hmd.    Phenii  u.  Ingraham,  6  John*. 

I  Lacon  n.  Higgins,  S  Stark.  R.  182 ;  427 ;  Peyton  v.  Hallett,  1  Cunes,  868, 879 ; 

I  T.  R.  164,  per  Buller,  J.    But  in  such  Howsj^  v.  Chadbourae,   S   Greenl.  461; 

cases,  if  the  defendant  wishes  to  examine  Mariand  o.  Jefl^rson,  2  Pick.  240 ;  Wood 

Mb  boil,  the  court  will  either  allow  bis  v.  Braynard,  S  Pick.  832.    A  men  ozpeo 

name  to  be  stricken  out,  on  the  defend-  tation  of  p^ment^  however  strong,  if  not 

ant's  adding  and  justifying  another  person  amonnling   to   a   legal   right,   has  been 

at  his  ball ;  or,  even  at  the  trial,  will  pei^  deemed  insofficjent  to  render  Mm  inconk- 

mit  it  to  be  stricken  out  of  the  b«ili)iece,  petent  Seavcr  s.  Bradley,  B  QtmoL  GO. 
npCD  tb*  defendant's  depositing  a  iuffl- 
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creditors  may  be  witnesses  to  diminish  it.'  The  eaine  is  true  of 
a  legatee,  without  a  release,  and  also  of  an  heir  or  distributee,  in  any 
action  afiecting  the  estate.*  So,  where  tlie  immediate  effect  of  the 
judgment  for  the  plaintiff  is  to  confirm  the  witness  in  the  enjoy, 
ment  of  an  interest  in  possession,^  or,  to  place  him  in  the  imm^ 
diate  possession  of  a  right,*  he  is  not  a  competoiit  witness  for  the 
plaintiff.  Neither  can  a  lessor  be  admitted  as  a  witness,  to  prove 
a  right  of  possession  in  his  lessee  to  a  portion  ^f  land  claimed  as 
part  of  the  premises  leased.' 

§  393.  So  where  the  event  of  the  suit,  if  it  is  adverse  to  the 
party  adducing  the  witness,  will  render  the  latter  liable  either  to 
a  third  person,  or  to  the  party  liimsolf,  whether  the  liability  arise 
from  an  express  or  implied  legal  obligation  to  indemnify,  or  from 
an  express  or  implied  contract  to  pay  money  upon  that  contingency, 
the  witness  is  in  like  manner  incompetent.  The  cases  under  this 
branch  of  the  rule  are  apparently  somewhat  conflicting ;  and 
therefore  it  may  deserve  a  mOie  distinct  consideration.  And  here 
it  will  be  convenient  to  distinguish  between  those  cases  where  the 
judgment  will  be  evidence  of  tlie  material  facts  involved  in  the 

'  Butler  i>.  Cooke,  Cowp.  70 ;  Eveiu  icy  and  coDvenience,  a  btuikrupt  u  held 

D.  Gold,  Bull.  N.  F.  13;  Green  v,  Jones,  inadmiseible  to  proTe  any  fiu;t  which  U 

2  Cunpb.  411 ;  Loyd  v.  StrelloD,  1  Stork,  material  to  support  or  to  defeat  the  &it 

R.  40;  Budge  17.  Ferguson.  1  C.  &  I'.  :i53;  issued  againK  him.     Nor  Is   a  creditor 

Mailers  b.  Drayton,  2  T.  R.  496  ;  Clark  a.  competent  to  lupport  the  flat,  whether  he 

KJrkland,  4  Martin,  405,    In  order  to  ren-  has  or  has  not  avi^led  himself  of  the  right 

der   the    bankrupt   compelent,    in   such  of  iH'oviDg;  under  the  bookniptcy.     See 

etwee,  he  must  release  his  allowance  and  1  Phil.  Svid.  S4,  05,  96,  and  cam  there 

aurpliu  ;  and  he  must  alio  have  obtained  cited. 

hi*  certifluale,  without  which  he  is  in  no         '  Hilliatil  e.  Jennings,   1  Ld.  lUym. 

case  a  competent  wilness  for  his  asaigneel.  £05;  1  Burr.  424  ;  2  Stark,  R.  546;  Creen 

Masters  p.  Drayton,  2  T.R.496;  Good-  n.  Salmon,  S  N.  ft  P.  SBB;  Blocr  f.  Da^ 

hay  E.  Uendry,  1  Mood.  &  M.  319.    And  viea,  7  M.  fi,  W.  285.    And  if  he  is  a  re- 

though  his   ceriiHiaiie   baa  been  allowed  siduaiy  legatee,  his   own  release  of  the 

by  tlie  competent  number  of  creditors,  and  debtinll  not  render  him  competent  for  the 

no  oppuflidon  to  its  final  allowance  is  anCi-  executor,  in  an  action  against  the  debtor; 

cipntcd,   yet  until  its  ailowance  by  the  fbr  he  is  still  interested  in  supporting  the 

Lord  Chancellor,  he  is  still  incompetent;  action,  in  order  to  relieve  the  estate  tram 

nor  will  the  trial  ibr  that  purpose  be  post-  the  chaive  of  the  costs.    Baker  d.  Tyr- 

red.  Tenant  v.  Strochan,  1  Mood.  &  whitt,  4  Campb.  27 ;  6  BIng.  894,  per  Tiit- 
877.  So,  if  his  certificate  hu  been  dal,  C.  J. ;  Matthews  e.  Smith,  2  Y.  &  J. 
Soally  obtained,  yet,  if  his  future  eStcta  426;  Allington  a.  Bearcroft,  Peake's  Add. 
remain  liable  (as  m  the  case  of  a  second  Cas.  212;  West  d.  Randall,  2  Maton,  181 ; 
bankruptcy,  where  he  has  not  yetpaid  the  Randall  i>.  Phillips,  8  Mason,  8TS;  Camp- 
amount  necessary  to  exempt  his  Rjlnre  bell  v.  Tousey,  T  Cowen,  64 ;  Carlisle  e. 
acquisitions),  he  is  still  incompetent  as  a  Burley,  8  Qreenl.  260.  Nor  is  a  legatee 
witness  fyr  the  ajsiguESS,  being  interested  competent  to  testify  against  the  validity 


■  Doe  a.  Williams,  Cowp.  621. 

•  Sex  t>.  Williams,  9  B.  &  C.  549 

*  Smith  V.  Ch«nb«n,  4  Esp.  lU 
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issue,  and  those  There  it  irill  be  evidence  onl7  of  the  amount  of 
damages  recoTered,  which  the  defeud&nt  may  be  compelled  to  pay. 
In  tho  former  class,  which  will  hereafter  be  considered,  the  interest 
of  the  party  is  in  the  record,  to.  establish  his  entire  claim ;  in  the 
latter,  which  belongs  to  the  present  head,  it  is  only  to  prove 
tlie  amount  of  the  injury  he  has  suffered. 

§  394.  Thus,  in  an  action  gainst  the  principal  for  damage 
occasioned  by  the  neglect  or  miaamduct  of  hU  agent  or  aervaiU,  the 
latter  is  not  a  competent  witness  for  the  defendant  without  a 
I'elcase ;  for  he  is,  in  general,  liable  over  to  his  master  or  employer, 
in  a  subsequent  action,  to  refund  the  amount  of  damages  which  the 
latter  may  have  paid.  And  though  the  record  will  not  be  evidence 
agauist  the  agent,  to  establish  the  fact  of  miscondnot,  unless  he 
boa  been  duly  and  seasonably  informed  of  the  pendency  of  the  suit, 
and  required  to  defend  it,  in  which  case  it  will  he  received  as  evi- 
dence of  all  the  facts  found ;  ^  yet  it  will  always  he  admissible  to 
show  the  amount  of  damages  recovered  f^inst  his  employer.' 
The  principle  of  &is  rule  applies  to  the  relation  of  master  and 
servant,  or  employer  and  t^nt,  wherever  that  relation  in  its 
broadest  sense  may  be  found  to  exist ;  as,  for  example,  to  the  case 
of  a  pilot,  in  an  action  against  the  captain  and  owner  of  a  vessel 
for  mismant^ment,  while  the  pilot  was  in  charge ;  ^  or,  of  the 
guard  of  a  ooach,  im^^cated  in  the  like  miemanagement,  in  an 
action  against  the  proprietor ;  *  or,  of  a  broker,  in  an  action  against 
the  principal  for  misconduct  in  Hie  purchase  of  goods,  which  ha 
had  done  through  the  broker ;  ^  or,  of  a  sheriff's  oEQcer,  who  had 
jpven  security  for  the  due  execution  of  his  duty,  in  an  action 
gainst  the  sheriff  for  misconduct  in  the  service  of  process  by  the 
same  ofBcer;^  or,  of  a  ship^naster,  in  an  action  by  his  owner 
against  underwriters,  where  the  question  wee,  whether  there  had 

1  Himllton  V.  CntU,  4  Mut.  MS;  Tj-  v.  HaiDwarioK,  1  Half b  Cm.  ISO ;  Bow- 
ler V.  Ulmer,  12  Hau.  ISS.  See  m/H  nuui  n.  Browne,  1  P.  &  B.  864 ;  Mooriih 
SS  528,  627,  688,  580.  e.  Foole,  8  Taunt.  464. 

■  GreeD  b.  New  RUer  Co.  4  T.  R.  560.         *  Powel  i>.  Hord,  1  Stni.  660;  2  Ld. 

»  Hawkins  o.  Finiayaon,  8  C.  4  P.  805,  lUym.  1411,  a.  o. ;  Whilehouae  o.  Atkin. 

But  the  pilot  has  been  held  admiigible  in  son,  8  C.  &  F.  844 ;  Broom  v.  Bradley.  8 

an  action  b;  the  owner*  ogfunit  the  under-  C.  &  F,  500.     So,  the  ureditor  ii  incompe- 

wriiera,  for  the  lou  of  the  venel  while  in  tent  to  testify  for  the  officer,  where  he  it 

hia  charge,  on  the  ground  that  hta  intereat  liaUe  orer  to  the  latter,  if  the  plaintiff  inc- 

vaa  balanced.     Varin  v.  Canal  Ini.  Co.  oeeda.     KeighUey  v.  Birch,  8  Campb.  621 

1  Wilcox,  223.  See  alM  Jewett  u.  Adama,  8  Greenl.  SO. 

*  Vniitamore  b.  Waterbonw,  4  C.  &  P.  Turner  v.  Auatin,  16  Maai.  181 ;  Kce  v. 
(88.  Wilkini,  8  Shepl.  558;  IHowlMtd  v.  WU- 

•  Field  It.  MitcbeU.  6  Bap.  71 ;  Geren  letta,  6  Selden,  170.] 
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bean  s  deviation ;  ^  neither  of  vhom  are  competent  to  give  testi- 
mony, the  direct  legal  effect  of  which  vill  be,  to  plaoe  themselves 
in  a  situation  of  entire  security  against  a  subsequent  action.  But 
the  liability  must  be  direct  and  immediate  to  the  party ;  for  if  the. 
iritness  is  liable  to  a  third  person,  who  la  liable  to  the  par^,  such 
circuity  of  interest  is  no  legal  ground  of  ezclusion.^  The  liabili^ 
also  must  be  legal ;  for  if  the  contract  be  against  law,  as,  for  ex- 
ample, if  it  be  a  promise  to  indenmify  an  officer  for  a  violation  of 
his  duty  in  the  service  of  process,  it  is  void ;  and  the  promisor  is 
a  competent  witness,  the  objectioa  going  only  to  his  credibility.' 

§  395.  The  same  principle  applies  to  otho"  case*,  where  the  direct 
efibct  of  the  judgment  will  be  to  create  any  other  legal  claim  against 
the  witness.  Thus,  if  he  Is  to  repay  a  sum  of  money  to  the 
plaintiff,  if  he  faib  in  the  suit  ho  is  incompetent  te  be  sworn  for 
the  plaintiff.*  So,  in  an  action  on  a  policy  of  insorance,  where 
there  has  been  a  consolidation  rule,  an  underwriter,  who  is  a  party 
to  such  rule,  is  not  a  competent  witness  for  others.'  The  case  is 
the  same,  wherever  a  rule  is  entered  into,  that  one  action  shall 
abide  the  event  of  another ;  for  in  both  these  cases  all  the  parties 
have  a  direct  interest  in  the  result.  And  it  makes  no  cUfference  in 
any  of  these  cases,  whether  the  witness  is  called  by  the  plamtiff  or 
by  the  defendant;  for,  in  either  case  ike  tett  of  interett  is  the 
same ;  the  question  being,  whether  a  judgment,  in  &vor  of  the 
party  calling  the  witness,  will  procure  a  direct  benefit  to  the  wit 
ness.  Thus,  in  astumpiUy  if  Uie  non-joinder  of  a  co-contractor  is 
pleaded  in  abatement,  such  person  is  not  a  cixnpetont  witness  for 
the  defeodant  to  support  the  plea,  unless  he  is  released ;  for  thou^ 
if  the  defence  succeeds,  the  witness  will  still  be  liable  to  another 
action,  yet  he  has  a  direct  interest  to  defeat  the  present  action, 
both  to  avoid  the  payment  of  costs,  and  also  to  recover  the  costs  of 
the  defence."  The  case  is  the  same,  where,  in  a  defence  upon  the 
merite,  a  witness  is  called  by  the  defendant,  who  is  confessedly,  or 
by  his  own  testimony,  a  co-contractor,  or  partner  with  him  in  tlie 
subject  of  the  action.''     So,  in  a  suit  against  one  on  a  joint  obliga- 


the 


<  De  STinonda  v.  De  la  Conr,  2  New  tbe  defbnduit,  hM  paid  the  lou,  upon 

Bep.  874.  agreMuent   with   tbe   aaniTed    that    t 

■  Clark  K.  Lncaa,  Sy.  ft  H.  B2.  moaaj  ibould  be  rep^d,  If  be  fiuled 

*  Hodadon  v.  Wilkboa,  7  QreeoL  US.  raooTer  against  tbe  other  nnderwrilera 

*  Fotheringham  c.  Gieeawood,  1  Stnt.  Forreiler  v.  FiBon,  1  U.  &  S.  9i  S  Campb. 
129;   Roaen  v.   Tomer,  6  Wett  lam  880,  s.  a. 

Jooni.  ¥X.  '  Tonng  v.  Baimor,  1  Eap.  108;  Let- 

'  The  tame  principle  alwappUei  where  lerta  r.  De  Hatt,  21  Wend.  186. 
Am  nsderwriter,  ofbred  aa  a  witueai  fbr         >  Birt  t.  Wood,  1  Eip.  20;  Qoodacn 
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tiOB,  a  co-obligor,  not  sued,  ia  not  s  oompeieDt  vitnesa  for  the 
plaintifr,  to  prove  the  execution  of  the  instrument  b7  the  defend- 
ant ;  for  he  is  interested  to  relieve  himself  of  part  of  the  debt,  hy 
chaigiag  it  on  the  defendant.'  And  upon  a  similar  principle, 
where  an  action  was  brought  upon  a  policy  of  insurance,  averred 
in  the  declaration  to  have  been  efi^ted  by  the  plainti^,  as  agents, 
for  the  use  and  bene&t  and  on  the  account  of  a  third  person,  it 
was  held  tliat  this  third  person  was  not  a  competent  witness  for 
the  plaintifis ;  and  that  bis  release  to  the  plaintifie,  prior  to  the 
action,  of  all  actions,  claims,  &o.,  which  he  nught  have  gainst 
thetu  by  reason  of  the  policy,  or  for  any  moneys  to  be  recovered 
of  the  underwriters,  did  not  render  him  competent ;  neither  could 
bis  assignment  to  them,  after  action  brought,  of  all  his  interest  in 
the  policy,  have  that  effect ;  for  the  actioa  being  presumed  to  have 
been  brought  by  his  authority,  he  was  still  liable  to  the  attorney 
for  the  costs.'  So,  in  an  action  on  a  jmni  and  several  bond  ^unst 
the  surety,  he  cannot  call  the  principal  obligor  to  prove  the  pay- 
ment of  money  by  the  latter  in  satisfaction  of  the  debt ;  for  the 
witness  has  an  interest  in  favor  of  Ms  surety  to  the  extent  of  the 
costs.^  So,  also,  where  a  legatee  sued  the  executor,  for  the  re- 
covery of  a  specific  legacy,  namely,  a  bond ;  it  was  held,  that  tlie 
obligor,  having  a  direct  interest  in  preventing  ite  being  enforced, 
was  not  a  competent  witness  to  prove  that  the'  circumstances, 
under  which  the  bond  was  given,  were  such  as  to  show  that  it  was 
irrecoverable.* 

§  396.  It  may  seem,  at  the  first  view,  that  where  the  plaintiff 
caBt  his  oton  lervaJU  or  agent  to  prove  an  injury  to  hia  property, 
while  in  the  care  and  custody  of  the  servant,  there  could  be  no 
objection  to  the  competency  of  the  witness  to  prove  misconduct  in 
the  defendant;  because,  whatever  might  be  the  result  of  the 
actioa,  the  record  would  be  no  evidence  against  him  in  a  sub- 

D.  Breame,  Penke's  Cm.  174;  CheTiie  v.  qnand  v.  Webb,  16  Johna.  80  ;  PurrianM 

Koopa,  4  Esp.  112;  Enuu  d.  Tealb«nl,  2  v.  Urydeo,  g  S.  &  R.  402,  407.    And  aee 

Bug.   188;   HaU  v.  Cedl,  6  Bing.  IBl;  I«thani  i^.  KeimUlon,  IS  N.  Hamp.  R.  208. 

Russell  K.  Blake,  2  U,  &  G.  878,  881,  882 ;  <  BeU  c  Smith,  6  B.  &  C.  138. 

Vanzoul  v.  Knf,  2  Humph.  106, 112.   Bal  *  Towuiend  v.  Downing,  5  Eut,  666, 

tiuM  point  bta  in  eome  cases  been  other.  S6T,  per  Lord  Ellenborough.    In  an  action 

wise  decided.    See  Coaeham  v,  Goldue/,  against  the  sheriff,  for  a  negligent  eecape, 

2  Stark.  R.  413 ;  Blackett  o.  Weir,  G  B.  &  the  debtor  is  not  a  competent  witnwi  fbr 

C.  SS£.    See  alM  Foole  v.  Fal^ier,  S  M.  the  defendant,  be  being  liable  over  to  the 

A  W.  71.  defendant  for  the  damage*  waA  coat*. 

I  HarabaU  v.  Thiaikill,  12  Ohio  R.  275;  •  Oriffln  v.  Brawn,  2  Pick.  804. 

Ripley   f .    Thompeon,    12    Hoore,    55 ;  *  Daviea  n.  Morgan,  I  Bear.  406. 
Brown  v.  Brown,  4  Taunt.  762;   Mai- 


D.gitizecbyG00glc 


OBAf.  n.]  OOHPSTEHCT  OF  WITiraSSBB.  441 

seqaent  action  hy  the  plfuotiff.  But  ertill  the  witness,  in  such 
case,  is  held  inadmissible ;  upon  the  general  principle  already 
mentioned/  in  cases  vhere  Hie  master  or  principal  is  defendant, 
namely,  that  a  verdict  for  the  master  would  place  the  servant  or 
agent  in  a  state  of  security  ag^nst  any  action,  which,  otherwise, 
the  master  might  bring  against  Mm;  to  prevent  which  he  is 
directly  interested  to  fix  the  liability  on  the  defendant.  Thus,  in 
an  action  for  an  injury  to  the  plaintiff's  cart,  or  coach,  or  horses, 
by  negligently  driving  agtunst  them,  the  plaintiff's  own  driver  or 
coachman  is  not  a  competent  witness  for  him  without  a  release.* 
So,  in  an  action  by  the  shipper  of  goods,  on  a  policy  of  insurance, 
the  owner  of  the  ship  is  not  a  competent  witness  for  the  plaintiff 
to  prove  the  seaworthiness  of  ihe  ship,  he  having  a  direct  interest 
to  exonerate  himself  from  liability  to  an  action  for  the  want  of 
seaworthiness,  if  the  plaintiff  should  fail  to  recover  of  the  under- 
writer.^ The  only  diSerence  between  the  case  where  the  master 
is  pluntiff  and  where  he  is  defendant,  is  this,  that  in  the  latter 
ease  he  might  clum  of  tiie  servant  both  the  damages  and  costs 
which  he  had  been  compelled  to  pay ;  but  in  the  former,  he  could 
claim  only  such  damages  as  directly  resulted  &om  the  servant's 
misconduct,  of  which  the  costs  of  an  unfounded  suit  of  liis  own 
would  not  constitute  a  part.* 

§  397.  Where  the  interest  of  the  witness  arises  from  liability 
over,' it  is  sui&cient  that  he  is  bound  to  indemnify  ^^  pariy  calling 
him,  against  the  consequence  of  some  fact  essential  to  the  judg- 
ment. It  is  not  necessary,  that  there  should  be  an  engagement 
to  indemnify  him  generally  gainst  the  judgment  itself,  though 
this  is  substantially  involved  in  the  other ;  for  a  covenant  of  in- 
demnity against  a  particular  fact,  essential  to  the  judgment,  is  in 
effect  a  covenant  of  indenmity  against  such  a  judgment.  Thus, 
the  warrantor  of  title  to  the  property  which  is  in  controversy  is 

I  Si^mi,S3e8.  Thii principle ii applied  v.  Coativorth,  1  C.  Jb  F.  M&;  Wake  v. 

to  kU  cuea  where  the  teslimonj  of  tbe  Lock,  5  C,   &  P.  464.    In   SheMnui  n. 

winaeis,  addaced  b;  the  pUindfl*,  wonld  Banie«,  1  H.  &  Sob.  Q9,  the  same  point 

discharge  him  from  the  pluDtiCTB  demand,  iraa  u>  ruled  by  Tindal,  C.  J.,  upon  the 

Iw  establishing  it  agaiiut  the  defendant,  authority  of  Moorish  v.  Foote,  though  he 

Ttins,  in  an  iction  by  A  against  B  for  the  seems  to  liave  thought  otherwise  upon 

board  of  C,  the  latter  is  not  a  competent  principle,  and  perhap  with  better  reason, 
witnessfor  the  plaintiff'toprOTe  the  claim.         ■  Kotheroe  a.  Elton,  Peak's  case,  84, 

Emerton  d.  Andrewe,  4  Mas*.  668;  Hod-  cited  and  appioTed,  per  Qibbs,  C.  J.,  in  8 

son  r.  Marshall,  7  C.  &  P.  16 ;   [  injm,  {  Taunt  467. 

416.]  -    •  Per  Tindal,  C.  J.,  in  Fanconit*.  Bolt, 

1  Hilter  v  Falconer,  1  Cvopb.  361 ;  1  Bing.  n.  o.  6B1, 686. 
Uoorish  c  Foots,  8  Taunt.  464 ;  Eeirison 
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generally  incompetent  as  a  vitaess  for  hk  vendee,  in  an  action 
wnceming  the  title.  And  it  makes  no  difiference  in  That  maimer 
the  liability  ariseB,  nor  whether  the  property  is  real  or  peiavDal 
estate.  If  the  title  b  in  controversy,  the  person  who  is  bound  t« 
make  it  good  to  one  of  the  litigating  parties  f^^Mnst  the  claim  of 
the  other  is  identified  in  interest  with  that  party,  and  tlierefore 
cannot  testify  in  his  favor.'  And  if  the  quality  or  soundness  is 
the  subject  of  dispute,  and  the  vendee  with  warranty  has  resold  the 
article  vi&  similar  warranty,  the  principle  is  still  the  same.  If 
the  eSect  of  the  judgment  is  certainly  to  render  him  liable,  thoi^h 
it  be  only  for  costs,  he  is  iucompeteut ; '  but  if  it  is  only  to  render 
it  more  or  less  probable  that  he  will  be  prosecuted,  the  objeotiou 
goes  only  to  his  credibility.  But  whatever  the  case  may  be,  his 
liability  must  be  direct  and  immediate  to  the  port;  calling  him, 
and  not  <^uitous  and  to  some  other  persou,  as,  if  a  remote  vendor 
with  warranty  is  called  by  tiie  defendant  as  a  witness,  where  the 
article  has  been  snooessively  sold  by  several  persons  with  the  same 
warranty,  before  it  came  to  the  defendant.^ 

§  898.  In  order  to  render  the  witness  liable,  and  therefore 
incompetent,  as  warrantor  of  the  title,  it  is  not  necessary  to  show 
an  express  contract  to  that  effect;  for  an  implied  warranty  is 
equally  binding.     Thus,  the  vendor  of  goods,  having  ] 


1  S«rte  0.  8«iie,  2  Roll.  Abr.  S86 ;  21  ealiei  hli  Tendor,  vho  had  mren  A  dud- 
Tin.  Abr.  S62,  tit.  Trvil,  O.  f.  pi.  1 ;  Steen  kr  wurautf ,  Lord  Teaten&n,  «fter  ez- 
B.  C&wardine,  B  C.  &  P.  570.    Bat  if  the    araininE  authorities,  kdmicted  the  witneM. 


up  under  the  vendor  hinuelf  alone,  the  ii.  Criuk,  6  Esp.  89.  Bat  In  neither  at 
Tendor  a  n  competent  witnesa  fbr  hit  Ten-  theie  OMei  doei  it  appear  that  the  witneM 
doe.  Biubj'  D.  Qreenilate,  1  Stra.  445 ;  had  been  called  upon  to  defend  the  auit. 
Tirambl;  c.  HenleT,  4  Hara.  441 ;  Beidel-  In  the  aCill  more  recent  caae  of  Bliaa  v. 
man  u.  Foutk,  5  Watts,  808;  Adama  d.  Mountain,  1  M.  &  Bob.  802,  after  an  ex- 
Cuddy,  IS  Piok.  460  ;  Bridgie  o.  E(^leaton,  amination  of  TaHout  autliorities,  Alderion, 
14  Mao.  245;  Davii  v.  Spooner,  8  Pick.  J.,  held  the  Tendor  incompetent,  on  tba 
284 ;  Lathrop  i>.  Muzz;,  5  Greenl.  4fi0.  ground  that  the  effect  of  the  judgment  (or 
*  Lewia  u.  Pcake,  7  Taunt.  168.  In  the  defendant  woald  be  to  relieTo  the  wit- 
thii  case  the  bujer  of  a  horia  with  war-  nest  trora  an  action  at  his  ault. 
rantj  resold  him  with  a  similar  warrantj,  '  Clark  n.  Lucaa,  Rj.  ft  H,  S2 ;  I  C.  £ 
and,  being  sued  thereon,  he  gave  nodce  P.  166 ;  Brigga  b.  Crick,  6  Eap.  99 ;  Mar- 
of  the  action  to  his  »endor,  oSfering  liim  tin  v.  Kelly,  1  Stew.  Ala.  B.  198.  Where 
Uie  option  of  defending  it ;  to  which  haT-  the  plaintiff's  goods  were  on  the  wagon 
ing  received  no  answer,  he  defended  it  of  a  carrier,  which  was  driven  by  the  car- 
hioiself,  and  biled ;  it  was  holden,  that  he  rier'i  servant ;  and  the  goods  were  alleged 
WH  enCiCted  to  recover  of  his  Tendor  the  to  be  injured  b;  reason  of  a  defect  in  the 
coiEi  of  defending  that  action,  as  part  of  highway  ;  it  was  held,  in  an  action  against 
the  damages  he  had  suatained  bv  the  Qilse  the  town  fbr  tlds  defect,  that  the  carrier'* 
warranty.  In  thf>  later  case  of  Baldwin  v.  servant  was  a  competent  witness  for  Itm 
Dizon,  1  M.  &  Rob.  59,  where  tiie  defend-  owner  of  the  goods.  Llttlefleld  v.  Port- 
ant,  in  an  action  on  a  warrant  of  a  horae,  land,  IS  ShepL  ST. 
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kod  Belling  them  as  Ma  own,  ia  held  bound  in  lav,  to  varraat  the 
title  to  the  vendee ;  *  and  therefore  he  is  generally  not  competent 
as  a  witness  for  the  vendee  in  support  of  the  title.'  This  implied 
warranty  of  title,  however,  in  the  case  of  sales  by  sheriff,  execu- 
tors, administrators,  and  other  trustees,  is  understood  to  extend 
no  farther  than  this,  that  they  do  not  know  of  any  infirmity  iu 
tlieir  title  to  sell  in  such  capacity,  and  therefore  they  are  in  general 
competent  witnesses.^ 

§  399.  In  regard  to  parUea  to  bills  of  exchange  and  negotiable 
promissory  uot«a,  we  have  already  seen  that  the  persons  who  have 
put  them  into'  circulation  by  indorsement  are  sometimes  held 
incompetent  witnesses,  to  prove  them  originally  void.*  But,  sub- 
ject to  this  exception,  which  is  muntained  on  grounds  of  public 
policy,  and  of  the  interest  of  trade,  and  the  necessity  of  confidence 
in  commercial  transactions,  and  which,  moreover,  is  not  every- 
where conceded,  parties  to  these  instruments  are  admitted  or 
rejected,  in  suits  between  other  parties,  like  any  other  witnesses, 
according  as  they  are  interested  or  not  in  the  event  of  the  suit. 
In  general,  their  interest  will  be  found  to  be  equal  on  both  sides ; 
and  in  all  cases  of  balanced  int^eat,  the  witness,  as  we  shall  here- 
after see,  is  admisBible."    Thus,  in  an  action  against  one  of  several 

1  2  Bl.  Comm.  4fil.    See  alio  2  Eeat,  from  the  pUintifT,  with  muthority  to  sell 

Coaun.  47B,  uid  cue*  there  died.    See  him  lAer  a  ceriaia  cUf,  and  that  lie  aold 

alio  Emerson  v.  Bri^um,  10  Mau.  208  him  accordingly  to  the  de^danC ;  he  wa« 

fBaod'a  edit),  note.  held  a  competent  wibien.    Nix  v.  Cirt- 

■  Heennance  n.  Vemo;,  0  Johni.  6 ;  ttng,  4  Taunt.  18.     So,  in  anampat,  for 

Hale  0.  Smith,  6  Greeni.  416;  Baxter  e.  the  price  of  wine  sold  to  the  defendant, 

Graham,  5  Watti,  41B.    In  die  general  where  the  defence  vai,  that  he  bought  it 

doctrine,  itated  in  the  text,  that  where  the  of  one  Faircloth,  and  not  of  the  plaintifl^ 

rendor  ii  liable  orer,  though  It  he  only  Faircloth  wai  held  a  competenl  wituew 

Ibr  coals,  he  is  not  a  competent  witneaa  fhr  the  defendant  to  prove  uiat  he  himielf 

for  the  vendee,  the  Englhh  and  American  purchased  the  wine  of  the  plaintiff,  and 

decision!  agree.    And  it  Is  believed  that  aold  it  to  the  defendant,  who  had  paid  him 

the  weight  of  English  auUiorit;  m  on  the  the  price.    Labahutier  v.  Clark,  1  B.  & 

■Ide  of  the  American  doctrine,  as  stated  Ad.  899.     So,  the  defendant's  vend^ir  ho* 

in  the  text,  namelj,  that  the  vendor  in  I>een  held  competent,  in  trover,  to  prora 

possession  stipnlates  that  hia  title  ia  good,  that  the  goods  were  his  own,  and  had 

But  where  the  witness  claims  to  have  de-  been  fraudulently  taken  from  him  bj  the 

rived   from  the  plaintiff  the  same  title  plaintiSr.    Ward  v.  Wilkinson,  4  B.  ft  Aid. 

wiiich  he  convened  to  the  defoiidaol,  and  410,  where  Nix  v.  Cutting  ia  explained  \>j 

to  is  acconntable  for  the  value  to  the  one  Holro;d,  J.    See  alio  Baldwin  v.  DixoD, 

par^  or  the  other,  fn  either  event  of  the  1  H.  &  Rob,  69 ;  Briggs  v.  Crick.  6  Esp. 

suit,  unless  lie  can  discharge  himsetf  bf  99,  and    Mr.   Starkie's   observatians   on 

other  proo^  he  is  a  competent  witness  for  some  of  these  caaes ;  1  Stark.  Evid.  109, 

ilie defendant;  unless  he  has  so  conducted  note  (e) ;  2  Stark.  Evid.  BM.  note  (d). 
as  to  render  himself  accountable  to  the         ■  Felo  c.  Blades,  6  Taunt.  667 ;  Mock- 

Inlter  for  the  costs  of  the  suit,  as  part  of  bee    v.    Gardiner,   2   Har.   &  Gilt,   176) 

tlie  damages  to  be  recovered  against  him.  FelemuDU  v.  Iaws,  6  Leigh's  B.  6^,  629. 
Thus,  where  in  trover  for  a  horse,  the  de-         *  SMpm,  {£  S84,  886. 
hndant  called  his  vendor  to  prove  thattlw         "  Itifra,  \  420. 
horse  was  pledged  to  him  for  a  debt  du* 
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nmk  m  of  a  note,  another  makor  is  a  competent  witnew  for  the 
plaintiff,  as  he  stands  indifferent ;  for  if  the  plaintiff  should  recover 
in  that  action,  the-vitness  will  be  liable  to  pay  his  coutributoiy 
share ;  and  if  the  plaintiff  should  fail  in  that  action,  and  force  the 
witness  to  pay  the  whole,  in  another  suit,  he  will  still  be  entitled 
to  contribution.'  So,  in  an  action  against  the  acceptor  of  a  bill, 
the  drawer  is  in  general  a  competent  witness  for  either  party ;  for 
if  the  plaintiff  recovers,  the  witness  pays  the  bill  by  the  hands  of 
the  acceptor ;  if  not,  he  is  liable  to  pay  it  himself.  ^  And  in  an 
action  by  the  indorsee  of  a  note  against  the  indorser,  the  maker  iB 
a  competent  witness  for  the  plaintiff;  for  if  the  pl^ntiff  pro^'ails, 
the  witness  will  be  liable  to  pay  the  note  to  the  defendant ;  and  if 
the  defendant  prevails,  the  witness  will  be  liable,  to  the  same 
extent,  to  the  plaintiff.  ^ 

§  400.  And  though  the  testimony  of  the  witness,  by  defeating 
the  present  action  on  the  bill  or  note,  maif  probably  deta-  the  holder 
firom  proceeding  in  another  action  agfuust  the  witness,  yet  this  only 
affords  matter  of  observation  to  the  jury,  as  to  the  credit  to  be  given 
to  his  tastimony.  Thns,  in  an  action  by  the  indorsee  of  a  note 
against  the  indorser,  the  maker  is  a  competent  witness  for  the 
defendant,  to  prove  that  the  date  has  been  altered.*  And  in  an 
action  by  the  indorsee  of  a  bill  against  the  drawer  or  acceptor,  an 
indorser  is,  in  general,  a  competent  witness  for  either  party ;  for 
the  plaintiff,  because,  though  his  success  mai/  prevent  him  from 
calling  on  the  indorser,  it  is  not  certain  that  it  will ;  and  whatever 
part  of  the  bill  or  note  he  may  be  compelled  to  pay,  he  may  recover 
B^un  of  the  drawer  or  acceptor ;  and  he  is  competent  for  the  de- 
fendant, because  if  the  plaintiff  f^ils  against  the  drawer  or  acceptor, 
he  is  driven  either  to  sue  the  indorser  or  abandon  his  claim." 

§  401.  But  if  the  verdict  would  necessarily  benefit  or  afieot  the 
:,  as  if  he  would  be  liable,  in  one  event,  to  the  coats  of  tJu 


1  T(Ht:  c.  Blott,  6  H.  &  S.  71.    He  hu        ■  Venuing  v.  Sbattteworth,  Baylej  a 


883.    But  see  the  cases  died  itqira,  {  SSG,  note,  made  for  hia  own  benefit,  ii 

notes,  and  12  Ohio  B.  2T9.  petent     Pleree  r.  Butler,  14  Mast.  808, 

'  DictiUBon  V.  Prentice,   i  Eep.   82;  812;  m>>,5«)l. 
Lcwber  v.  Shaw,  5  Maaon,  341,  per  Story,         *  Levi  o.  Esaeit,  MSS.,  2  Eep.  Dig. 

J. :   Rich  B.  ToptHug,  Feake'a  Cm.  224.  708,  per  Lord  Manafleld ;  Chit^  on  Bi£, 

But  if  he  ii  liable  In  one  erent  for  the  p.  SM,  note  (b),  (8th  edit) 
ooati,  he  haa  an  intereat  on  that  aide,  and         *  Baj-iej  on  Billa,  6M,  696  (2d  Am. 

I*   inadinlaeible.     Scott   v.    HcLellui,   2  edit  bjrFbilliia  AiSewaD).    And<aeB«r 

Qreenl.  199;n;ira,  S  891,  and  note  (8).  v.  Gunn,' 1  Denlo,  B.  lOB. 
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aOion,  then,  withoat  a  release,  which  will  annul  his  interest  in 
the  event,  he  will  not  be  admissihla  as  a  witness  on  the  side  of  the 
party  in  whose  favor  he  is  so  interested.  Thus,  the  party  for 
whose  use  an  aocommodation  note  or  hiU  has  been  drawn  or 
accepted,  is  incompetent  as  a  witaess,  when  adduced  by  him  who 
has  lent  his  own  name  and  liability  for  the  accommodation  of  tlie 
witness.^  So,  in  an  action  agunst  the  drawer  of  a  bill  of  exchange, 
it  has  been  held,  that  the  acceptor  is  not  a  competent  witneef) 
for  the  defendant,  to  prove  a  set-off;  because  he  is  interested  ui 
lessening  the  balance,  being  answerable  to  the  defendant  only  for 
the  amount  which  the  plaintiff  may  recover  against  him.' 

§  402.  Where  a  liability  to  coutt  in  the  suit  arises  in  any  other 
manner,  it  is  still  an  interest  sufficient  to  render  the  witness  in- 
competent.^ Tims,  where  the  witness  called  by  the  plaintiff  had 
himself  employed  the  attorney,  to  whom  he  had  made  liimself 
liable  for  the  costs,  be  was  held  incompetent,  without  a  release 
from  the  attorney.*  So,  where  he  had  given  the  plaintiff  a  bond 
3f  indemnity  against  Hie  costs  of  the  suit,  he  was  held  incompetent 
as  a  witness  for  the  plaintiff,  as  to  any  point  arising  in  the  action ; 
oven  such  as  the  service  of  a  notice  on  the  defendant,  to  produce  * 
certain  papers  at  the  trial."  Thus,  also,  where  an  attorney ,*  or, 
an  executor,^  or  the  tenant,  on  whose  premises  tlie  goods  of  the 
plaintiff  in  replevin  had  been  distrained  for  reut,^  or  tbe  principal  in 
an  administration-^ond,  the  action  being  only  agdnst  the  surety,* 
have  been  found  personably  liable  for  the  coats  of  the  suit,  they 
have  been  held  incompetent  as  witnesses  on  the  side  of  the  party 
in  whose  favor  they  were  thos  interested.  But  if  the  contract  of 
indemnity  is  illegal,  as,  for  example,  if  it  be  a  contract  to  bear 

>  Jonei    V.    Brooke,   4    Ti,int    M8 ;  lected  in  Bailer  on  Billi,  p.  686-ege  (2d 

*»pra,  {891,  and  Dote.     See  alio  Bottom-  Am.  edit,  b;  FhiUipt  &  SewoU),  with  the 

ler  0.  WllMin,  8  Stark.  K.  148 ;  Harmen  nolei  of  tlie  learned  editon j  Chitlj  on 

tr.  Laibrey,  Holfi  Cu.  890;  Edmonds  v.  Billi,  S&4~659  (Bth  edit.) ;  2  Stark.  Evid. 

Lowe,  8  B.  &  C.  407;  HaU  p.   Cecil.  8  179.  182  (8th  Am.  edit  with  Metcalf'i, 

Bing.  181 ;  Beott  c,  McLellan,  2  Greeul.  Ingraham'*,      and      Qerhaid'a      notei)  ; 

199;  Berce  u.  Betler,  14  Mua.  SOS,  gl2;  Thayer  d.  Croismaii,  1  Metcalf.  S.  41B. 
Southard  v.  Wilson,  8  ShepL  494.  >  See  inpra,  {  S9S. 

■  Mainwaring  t>.  Ifytton,  1  Slark.  R.         •  York  v.  Qrlbble,  1  Em.  819;   Mar- 

88.    It  ii  deemed  mmeceiaary  any  Air-  land  v.  Jeflerson,  2  Pick.  240;   Handlaj 

ther  to  punae  Ihii  snlnect  in  thii  place,  e.  Edwiu^g,  1  Curt  722. 
or  particalarly  to  mention  any  of  the  nn-  '  Butler  e,  Warren,  II  Johna.  67. 
merong  ca«ei,  in  which  a  party  to  a  bill  or  '  Cbadwick  v.  Upton,  S  Pick.  442. 
note  baa  been  held  competent,  or  otha^  ''  Parker  v.  Vincent,  8  C.  £  P.  88. 
wIm,  on  the  ground  of  being  free  from  *  Rnah  v.  FUckwire,  IT  S.  k  R.  82. 
intereit,  or  interested,  nnder  the  partic-         '  Owena  o.  CollinMm,  8  Gill  &  Johi» 

nlar  (drcmnitancei  of  the  case.    It  will  26.    See  alao  Cannon  d.  Jonea,  4  Bawka, 

raiBM  to  raftar  the  fMder  to  the  caiea  col-  S68;  Biddki'.  Mee*,  T  CranA,  200. 
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each  oUicr  harmless  in  doing  wrong,  it  creates  no  legal  liabilitf 
to  affect  the  vitneas.^ 

§  403.  This  doctrine  is  apfdied  in  the  same  manner  in  mntmol 
casea,  -where  the  witness  haa  a  direct,  certain,  and  inunediate 
interest  in  the  result  of  the  proseotition.  Thus,  in  cases  of  Bum< 
mary  conTictious,  where  a  penalty  is  imposed  by  statnte,  and  the 
whole  or  a  part  is  girea  to  the  informer  or  prosecutor,  who  be- 
comes entitled  to  it  forthwitii  upon  tiie  convictioa,  he  is  not,  at 
the  common  law,  a  competent  witness  for  the  prosecution.*  So, 
in  a  prosecution  under  the  statutes  for  forcible  entry,  where  the 
party  injured  is  entitled  to  an  award  of  immediate  restitution  of 
the  lands,  he  is  not  a  competent  witness.'  This  rule,  however, 
is  subject  to  many  exceptions,  which  will  hereafter  be  stated.* 
But  it  may  be  proper  here  to  remark,  that,  in  general,  where  the 
peualtjT  or  proviaioti  for  restitution  is  evidently  introduced  for 
the  sake  of  the  party  iiyured,  rather  tiiau  to  insure  the  detection 
and  punishment  of  the  offender,  the  party  is  held  incompetent.' 

§  404.  Having  thus  briefly  considered  the  subject  of  disqualifi- 
cation, resulting  from  a  direct,  certain,  and  immediate  interest  in 
the  event  of  the  suit,  we  come  now  to  the  second  branch  cf  tlu 
;fmeral  rvU,  namely,  that  of  interctt  in  the  record,  as  an  instrument 
of  evidence  in  some  other  suit,  to  prove  a  fact  therein  alleged. 
The  record  of  a  judgment,  as  hereafter  will  be  seen,  is  always 
admissible,  even  in  an  action  between  strangers,  to  prove  the  fact 
(hat  such  a  judgment  was  rendered,  and  for  such  a  sum ;  but  it  is 
not  always  and  in  all  cases  admissible  to  prove  the  truth  of  any 
&ct,  ou  which  the  judgment  was  founded.  Thus  the  record  of 
a  judgment  against  the  master,  for  tue  negligence  of  his  servant, 
would  be  admissible  in  a  subsequent  action  by  the  master  against 
the  servant,  to  prove  ttie  fact,  that  such  a  judgment  had  been 
recovered  against  the  master  for  such  an  amount,  and  upon  such 
and  such  allegations ;  but  not  to  prove  tiiat  either  of  those  all^^ 
tions  was  true ;  unless  in  certain  cases,  where  the  servant  or  ^ent 
has  undertaken  the  defence,  or,  being  bound  to  indemnify,  has 

1  HuiorfiteTi  V.  MIUct,  4  C.  &  F.  7,  (ubiequent  cnvS  action,  he  U  not  an  ID- 

rw  Lord  TeaKrdeni  Eodton  v,  Wilkins,  competent  witneaa  upon  the  indictment. 

T  Greenl.  118.  Bex  v.  Luckup,  Willei,  42S,  n.;  9  B.  A 

s  Rex  B.   Wmianu,  9  B.  ft  C.  M»;  C.  667,  568. 
Commonwealth  v.  FuiU,  4  Pick.  251 ;        ■  Res  v.  Benn,  Rt.  ft  H.  242. 
Sex  t>.  TiUey,  1   Stn.  816 ;  2  Rum.  on         *  See  iafia,i  412.  - 
CrimM,  eoi,  602.    Bat  where  the  penal?        •  Bex  v.  Willlanu,  9  B.  ft  C.  6Ut,  p« 

ia  to  be  recoTered  by  tlie  witueu  in  a  Baf  ley,  J, 
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been  duly  required  to  asBome  it.  But  under  the  present  head  are 
usoallj  dassed  only  those  cases  in  which  the  record  is  admissible 
in  erideace  for  or  against  the  witness,  to  establish  the  &ots  therein 
alleged  or  invjolTod,  iu  order  to  acquire  a  benefit  or  repel  a  loss ;  * 
and  it  is  in  this  view  alone  that  the  subject  will  now  be  cou- 
sidered. 

§  405.  The  usual  and  clearest  illustratiotf  of  this  branch  of  the 
rule  is  the  case  of  an  action  brought  by  or  against  one  of  Beveral 
persons,  who  claim  a  euttxmutry  right  of  common,  or  some  other 
specim  of  cnstomary  right.  In  general,  in  all  cases  depending  on 
the  existence  of  a  particular  custom,  a  judgment  establishing  that 
■  custom  is  evidence,  though  the  parties  are  different.  Therefore, 
no  person  is  a  competent  witness  in  support  of  such  custom,  who 
would  derive  a  benefit  from  its  establishment ;  because  the  record 
would  be  eridence  for  him  in  another  suit,  in  which  his  own  right 
may  be  controverted.  Thus,  where  the  plaintiff  prescribed  for 
common  of  pasture  upon  Hampton  Common,  as  appurtenant  to  his 
andent  messuage,  and  charged  the  defendant  with  neglect  to 
repair  the  fence ;  it  was  held,  that  another  commoner,  who  clumed 
a  similar  prescription  in  right  of  another  tenement,  was  not  a 
competent  witness  to  prove  the  charge ; '  and  d  fortiori  he  is  not, 
where  the  prescription  is,  that  all  the  inhabitants  of  the  place  have 
common  there.*  Thus,  .also,  an  inhabitant  of  a  town  is  not  a  com- 
petent witness  to  prove  a  i»-e8cription  for  all  the  inhabitants  to 
dig  clams  in  a  certain  place;'  nor  to  prove  a  prescriptive  right 
fiS  way  for  all  the  inhabitants.''  So,  where  the  right  to  a  seat  in 
the  common  council  of  a  boron^^  was  in  controversy,  and  it  was 
insisted  that  by  prescription  no  person  was  entitled,  nnless  he 
was  an  inhabitant  and  also  had  a  bni^age  tenure ;  it  was  held, 
that,  though  a  person  havii^;  but  one  of  these  qualifications  was 
a  competent  wibiess  to  prove  the  prescription,  ouo  who  had  them 
both  was  not ;  for  he  would  thereby  establish  an  exclusive  right 
in  &vor  of  himself.'    So,  where  a  corporatiou  was  lord  of  a  manor, 

1  1  Stark.  ^TJd.  114,  116;  Hunter  «.  itatDtea  which  render  the  inlwUtHibi  at 

King,  4  B.  Ai  Aid.  210.  towni    competent  wlbieatei,   where  Ae 

*  Anscomb  v.  Shore,  1  Tsnnt.  SBl.  corpOTstion  !■  a  party,  or  1b  Interented,  ^ 
See  alio  Parker  v.  Mitchell,  11  Ad.  &  El.  tdy  only  to  oaaet  irf  corporate  right*  or 
TS8.  bterett.  and   not  to  oaie*  of  inmrldnal 

■  HoiAIef  «■  I'mb,  1  Id.  BaTin,  731.    and  prirste  IntereelL  tfaongh  theie  aay 

*  Lufkin  V.  Hukell,  B  'S^ck.  866;  extend  to  ttwtsrj  luiabitant.  See  n^ini, 
Moore  n.  OriiBn,  B  ShepL  seO.    [Bnt  we    }  881. 

Look  v.  Bradlev,  18  Met  869,  872.1  *  StereiiMii  a.  NeTfauan,  Harcr.  te., 

*  Odiome  e.  Wade.  8  FM.  bl&    The    SLd.Bafm.  1861. 
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and  bad  approved  and  leased  a  part  of  the  common,  a  freeman 
WBB  held  incompetent  to  prove  that  a  sofficienc;  of  common  was 
left  for  the  commoners.^  So,  one  who  has  acted  in  breach  of  an 
alleged  custom  by  the  exercise  of  a  particular  trade,  is  not  a  com- 
petent  witness  to  disprove  the  existence  of  ench  custom.*  Nor  is 
the  owner  of  property  within  a  cbapeliy  a  competent  witness  to 
disprove  an  iinmemorial  usa^,  that  the  land-owners  there  ought 
to  repair  the  chapel.*  And  it  ia  proper  here  to  add,  that  in  order 
to  exclude  a  witness,  where  ihe  verdict  depends  on  a  custom, 
which  he  is  interested  to  support,  it  seems  to  be  necessary  that 
the  custom  should  be  stated  on  the  record ;  *  for  it  is  said,  tiiat  the 
effect  of  the  verdict  to  support  the  custom  may  be  aided  by  evi- 
dence.' 

§  406.  There  are  some  cases,  in  which  the  interest  of  the  wit- 
ness falls  under  both  bratuAet  of  this  rule,  and  in  which  he  has 
been  rejected,  sometimes  on  the  ground  of  immediate  interest  in 
the  event  of  the  snit,  and  sometimes  on  the  ground  of  interest 
in  the  record,  aa  an  instrument  of  evidence.  Such  is  the  case  of 
the  tenant  in  possession  in  an  action  of  ejectment ;  who  is  held 
incompetent  eitiier  to  BUpport  his  landlord's  title,*  or;  to  prove 
that  himself,  and  not  the  defendant,  was  the  tenant  in  possession 
of  the  land.'  And  where  a  declaration  was  served  on  two  tenants, 
in  possession  of  difibrent  parte  of  the  premises,  and  a  third  person 
entered  into  a  rule  to  defend  alone,  as  landlord,  it  was  held,  that 
neither  of  the  tenants  was  a  competent  witness  for  the  landlord, 
to  prove  an  adverse  possession  by  the  other  of  the  part  held  by 
him ;  for  as  they  were  identified  with  the  landlord  in  interest,  the 
judgment  for  the  plaintiff  would  be  evidence  of  lus  title,  in  a 
fotnre  action  against  tiiem  for  the  mesne  profits.^ 

I  Burton  c.  Blnde,  6  T.  B.  174  It  «iU  ij  not  in  the  United  BtatM,  to  de- 

*  The  Caipentert,  Ac.,  «r  StiNinbiiiy  termine  with  pcedtloo  in  wbldi  of  tbew 
B.  Hawird,  1  Dong.  874.  model  the  wltneM  wu  interealed.    Bnl 

*  Rhodea  v.  Alntwortb,  1  B.  &  Aid.  by  StaL  S  A  4  W.  IV.  c.  43,  H  2B,  27,  flw 
97.  Bee  ilwi  Ld.  F«lininith  *.  G«orge,  6  ouectkn  uiiing  from  interatt  in  the  ne 
Bing.  286.  oid,  a«  ft  ftitore  initrameat  <tf  iTidence,  i* 

*  lid.  Filmouth  it.  George,  S  Bing.  done  any;  the  oonit  tieinK  directed, 
286 ;  Stevenion  v.  NevinsM]  tt  ai.,  2  Ld.  whenever  tfits  otgection  fi  luen,  to  in- 
Ra^.  1858.  doTM  the  nime  of  the  ifitneu  on  Uie  rec- 

»  1  Stark.  Erid.  116,  note  (e).  ord  or  document  on  which  the  titai  aliall 

■  Doe  B.  WlUluni  Cowp.  621 ;  Bonne  be  had,  and  of  the  put;  on  whoM  behalf 
0.  TnrDBT,  1  Stm.  SSl  he  iru  C4lled  to  teatSQr ;  after  which  the 

1  Doe  v.  Wilde,  G  Tanot  IBS;  Doe  8.  verdict  or  jodgmeDt  in  that  action  abaS 

Bingham,  4  B,  &  Aid.  672.  never  be  evidenoe  fi>r  or  against  the  wit- 

■  Doe  e.  Freeoe,  1  Tyrwh-  410.  For-  nesi,  or  any  ooe  claiming  under  him. 
eatAf,  It  waj  not  material  in  En^and,  m  The  practice  under  this  tt*tate  aeema  lA 
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§  407.  So,  in  criminal  cosm,  a  person  intereeted  in  the  record 
Ib  not  a  competent  witness.  Thus  an  accettoryy  whether  before  or 
after  the  foot,  b  not  competent  to  testify  for  the  principal.^  And 
where  eereral  were  indicted  for  a  eoiwpvracy,  the  wife  of  one  was 
held  not  admissihle  as  a  witness  for  tlie  others ;  a  joint  ofilenco 
being  chai^d,  and  an  acquittal  of  all  tlio  others  being  a  ground 
of  dischai^  for  her  huBband.^  Nor  is  the  wife  of  one  joint  treft- 
passer  a  competent  witness  for  another,  even  after  the  case  is 
already  clearly  proved  against  her  hushand.' 

§  408.  The  extent  and  meaning  of  Uie  rule,  by  which  an  inter- 
ested witness  is  rf;jected  as  incompetent,  may  be  further  illustrated 
by  reference  to  some  cases,  in  which  the  witness  has  been  deemed 
not  dwpudified.  We  have  already  seen  that  mere  wishes  or  bias 
on  the  mind  of  the  witness  in  favor  of  the  party  producing  liim, 
or  strong  hopes  or  expectations  of  benefit,  or  similarity  of  situa- 
tion, or  any  othor  motive,  short  of  an  actual  and  l^al  interest  in 
the  suit,  will  not  disqualify  the  witness.*  Such  cu'cumstances 
may  influence  his  miad,  and  affect  hia  opioions,  and  perhaps  may 
tempt  hiin  at  least  to  give  a  ialse  color  to  his  statements ;  and 
therefore  they  should  be  carefully  considered  by  the  jury,  in 
determining  the  weight  or  credibility  to  be  ^ven  to  his  testimony ; 
but  they  are  not  deemed  sufficient  to  justify  its  utter  exclusion 
from  the  jury.  It  may  now  he  further  observed,  that  a  remote, 
anUirtgerU,  and  vncertain  interett,  does  not  disquaUfy  the  witness. 
Thus,  a  paid  legatee  of  a  specific  sum,  or  of  a  chattel,  ia  a  com- 
petent witness  for  the  executor;  for  though  the  money  paid  to 
a  legatee  may  sometimes  be  recovered  back,  when  necessary  for 
'  the  payment  of  paramount  claims,  yet  it  is  not  certain  that  it  will 
be  needed  for  such  purpose ;  nor  is  it  certain,  if  the  legacy  has 
not  been  paid,  that  there  are  not  otiier  funds  sufficient  to  pay  it.' 
So,  also,  a  creditor  of  an  estate,  not  in  a  course  of  liquidation 
as  an  insolvent  estate,  is  a  competent  witness  for  the  adminis- 
trator ;  for  he  stands  in  the  same  relation  to  the  estate  now,  as  he 

Tb«  People  V.  Lobmaii)  2 
DID.  a.  ij.  R.  SIO. 

deemed  uDDCCcsMuy  here  to  examiiw,  an         *  Rex  b.  Locker,  6  Etp.  107 ;  2  'Rxaa- 
■Uted  «nil  digcuM«d  in  Phil.  &  Am.  ini    on  Crimei,  602;  fupra,  40S;   tCommoii- 
Erid.  pp.  108-118 ;  1  Phil.  Bvid.  114-117.    wodlli  t..  RoKnwn,  1  Gray.  656.] 
See  alia   Poole  v.  Palmer,  9  H.  &  W.         *  Htwke«w<Hth  t>.  Showier,  12  U.  « 
Tl.  W. «. 

1  1  Stork.  £Tld.  130.    But  the  prind-         •  Supm,  K  86T,  SSB. 
fa)  u  a  competoit  wiDwM  agaliut  the         *  Clarke  *.  Gmidod,  By.  &  M,  BL 
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did  to  tihe  debtor  in  his  lifetime ;  and  the  probability  tliat  bis  tes- 
timony may  be  beneQcial  to  himself,  by  increasing  the  fund  out 
of  which  be  is  to  be  paid,  is  equally  remote  and  contingent  in  both 
CEBes.'  It  is  only  where  his  testimony  will  certainly  have  that 
effect,  as  in  the  case  of  a  creditor  to  an  insolvent  estate,  or 
a  residuary  legatee,  or  a  distributee,  tbat  the  witness  is  rendered 
incompetent.'  Yet  in  these  cases,  and  in  the  case  of  a  creditor 
to  a  bankrupt  estate,  if  the  legatee,  distributee,  or  creditor  has 
assigned  his  interest  to  another  person,  even  equitably,  his  com- 
petency is  restored.^  In  an  action  of  covenant  against  a  lessee, 
for  not  laying  the  stipulated  quantity  of  manure  upon  the  land ; 
upon  a  plea  of  performance,  a  sub-lessee  of  the  defendant  is  a 
competent  witness  for  him,  to  support  the  plea;*  for  it  does  not 
appear  that  he  is  under  the  like  duty  to  the  defendant,  or  that 
a  recovery  by  the  latter  would  place  the  witness  in  a  state  of 
security  against  a  similar  action.''  Upon  the  same  principle,  a 
defendant  against  whom  a  civil  action  is  pending  is  a  competent 
witness  for  the  government  on  the  trial  of  an  indictment  for  per- 
jury, against  one  who  has  been  summoned  as  a  witness  for  the 
plaintiff  in  the  civil  action.' 

§  409.  Thus,  ^80,  the  tenant  in  possession  is  a  competent  wit^ 
ness  to  support  an  action  on  the  case,  brought  by  the  reversioner, 
for  an  injury  done  to  the  inheritance.'  So,  in  an  action  against 
an  administrator  for  a  debt  due  by  the  intestate,  a  surety  in  the 
administrator's  bond  in  the  Ecclesiastical  court  is  a.  competent 
witness  for  ]iim,'to  prove  a  tender ;  for  it  is  but  a  bare  possibility 
that  an  action  may  be  brought  upon  tho  bond.^  So,  in  an  action 
against  a  debtor,  who  pleads  tlie  insolvent  debtor's  act  in  dischai^, 
another  creditor  is  a  competent  witness  for  the  pluntilT,  to  prove 
that,  in  fact,  the  defendant  is  not  within  the  operation  of  the  act.^ 
An  executor  or  trustee  under  a  will,  taking  no  beneficial  interest 


»  Paull  w.  Brown,  6  Eap.  S4 ;  Davies  v.         '  Hart's  case,  2  Rob.  Virg.  Rep.  8la. 
Daviea,   1  Mood.  &  M.  846;    Carter  i>.         t  Doddington  v.  Hudson,  1  Ring.  257; 

Pierce,  1  T,  R,  164.    An  annuilant  under  [Schnable  v.  Koehler,   28  Penn.    St  K. 

the  will  is  aUo  a  competent  witness  for  the  ISl.)     Where  the  defenco  rested  on  eev- 

executor,  in  an  action  agaiDst  him  lor  the  eral  cognizance*,  it   vraa  held,  that  the 

debt  of  the  testator.    Nowell  c.  D.vics,  6  person  under  whom  one    of  the    cogni- 

B.  &  Ad.  868.  amces  was  made,  was  competent  topnT* 

^  Supra,  §  332.  matters  distinct  from  and  independent  of 

'  Heath  u.  Hall,  4  Taunt.  828;  Bajn-  that  porticulaj'  cognizimce.      Walker   n 

ton  t).  Tumer,  18  Mass.  831.  Giles,  2  C  &  K.  671. 

*  Wishaw  p.  Barnes,  1  Campb.  Sll  "  Carter  o.  Pierce,  1  T.  R.  168. 

*  ^igini,  S  894.  '  *  Norcott  e.  Orcott,  1  Stn.  000. 
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ouder  tho  vill,  is  a  good  attesting  iritness.*  And  in  an  action 
against  an  administrator  upon  a  bond  of  the  intestate,  and  a  plea 
of  plene  admmittravit  by  the  payment  of  another  bond  debt,  the 
obligee  in  the  latter  bond  is  a  competent  witness  to  support  the 
plea,"  A  troBpaaser,  not  sued,  is  a  competent  witness  for  the  plain- 
tiff, against  his  co-trespasser.*  In  a  qm  tarn  action,  for  the  penalty 
for  taking  excessive  usury,  the  borrower  of  the  money  is  a  com- 
petent witness  for  the  plaintiff.  *  A  person  who  has  been  arrested 
OD  mesue  process  and  suffered  to  escape,  is  a  competent  witness 
for  the  plaintiff,  In  an  action  against  the  sheriff  for  the  escape  ;  ^ 
for  though  the  whole  debt  may  be  recovered  against  the  sheriff, 
yet,  iu  an  action  on  the  judgment  against  the  original  debtor,  tho 
latter  can  neither  plead  in  bar,  nor  give  in  evidence,  in  mitigation 
of  damages,  tlie  judgment  recovered  against  the  sheriff.  And  one 
who  has  been  rescued  is  a  competent  witness  for  the  defendant,  in 
on  action  against  him  for  the  rescue.^  So,  a  mariner,  entitled  to 
a  sliore  in  a  prize,  is  a  competent  witness  for  the  captain  in  an 
action  brought  by  him  for  part  of  the  goods  taken.^  In  all  these 
cases,  it  is  obvious  that  whatever  interest  the  witness  might  have, 
it  was  merely  contingent  and  remote;  and,  on  this  ground,  the 
(Ejection  has  been  held  to  go  only  to  his  credibility. 

§  410,  It  is  hardly  necessary  to  observe  that,  where  a  witness  is 
produced  to  testify  agaimt  his  interest,  the  rule,  that  interest  dia- 
ijualiiies,  docs  not  apply,  and  the  witness  is  competent. 

§  411.  The  general  rule,  that  a  witness  interested  in  the  subject 
of  the  suit,  or  in  the  record,  is  not  competent  to  testify  on.  the 
side  of  his  interest,  having  been  tlius  stated  and  explaiued,  it 
remains  for  us  to  consider  some  of  the  exceptuma  to  the  rule, 

1  Pliippa  0.  Pitcher,  6  Tannt.  220;  »  BnU.  S.  P.  143;  1  Ld.  R«ym.  746. 
Conutack  v.  llaHlyme,  8  Conn.  R.  254.  »  MorrU  v.  Daubigny,  6  Moore,  310. 
In  ifaamcfaaOii,  the  executor  has  been  Id  an  KcUon  sgainat  the  printer  of  a  news- 
held  incompetent  lo  prove  the  will  in  the  paper  for  fi  libet,  a  propneCor  of  the  paper 
court  of  Probate,  he  being  parly  to  is  a  competent  witness,  as  he  ti  not  liable 
the  proceedings,  and  liable  to  the  cost  of  to  contribudon.  Moscati  v.  Laweon,  7  C. 
tlte  trial.     Scars  b.  Dillingliam,  12  Maai.  ft  P.  52. 

368.     But  the  will  may  bo  proved  by  tlio         *  Smith  v.  Prager,  7  T.  R.  60, 
testimany  of  the  other  nitneesea,  he  har-         *  Cass  v,  Cameron,  Peace's  Cns.  124; 

ing  been  a.  competent  witness  at  the  time  Uuntcr  v.  King,  4  B.  £  Aid.  210.    If  the 

of  attestation.     Itjid.      Generally  speak-  escape  was   committpd  while  the  debt<v 

iiig,  any  trustee  may  be  a  witness,  if  he  was  at  large,  under  a  lond  for  the  prison 

has  no  interest  in  the  matter ;   but  not  Uberties,   the  j^Eer,  who  took  the  bon^ 

Otlierwise.    Main  v.  Newson,  Anthon,  II ;  is  a   competent  witness  for  the  iheriff 

Johnson    r.    Cunningham,   1    Ala.   240;  Stewart  n.  Kip,  6  Johns.  256. 
George  V.  KimbaU,  M  Hck.  284;    Not-         '  Wilson  e.  Gary,  6  Mod.  211 
weed  e.  Morrow,  i  Dev.  &  Bat.  442.  '  Anon.  ^kin.  40S. 
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which,  for  varioiis  reasons,  have  been  allowed.  These  exceptious 
chiefly  prevail  either  in  criminal  cases,  or  iu  the  af^re  of  trade 
and  commerce,  and  are  admitted  on  grounds  of  public  necessity  and 
convenience,  and  to  prevent  a  failure  of  justice.  Jhey  may  be 
conveniently  classed  thus :  (1.)  Where  the  vitnesa,  in  a  criminal 
case,  is  entitled  to  a  reward,  upon  conviction  of  the  oB^ndor;  — 
(2.)  Where,  being  otherwise  interested,  he  is  made  competent  by 
statute ;  —  (3.)  The  case  of  agents,  carriers,  factors,  brokers,  or 
servants,  when  called  to  prove  acts  done  for  tlieir  principals,  in  the 
course  of  their  employment;  and  —  (4.)  The  case  of  a  witness, 
whose  interest  has  been  acquired  after  tlie  party  had  become  en- 
titled to  his  testimony.  To  these  a  few  others  may  be  added,  not 
&lling  under  either  of  these  heads. 

§  412.  And  in  the  first  place,  it  is  to  be  observed,  that  the  i^ 
cumstance  that  a  witness  for  the  prosecution  will  be  entitled  to 
a  retvard  from  the  government  upon  conviction  of  the  offender,  or  to 
a  restoration,  as  owner  of  the  property  stolen,  or  to  a  portion  of 
the  fine  or  penalty  inflicted,  is  not  admitted  as  a  valid  objection  to 
his  competency.  By  the  very  statute,  conferring  a  benefit  upon 
a  person,  who,  but  for  that  benefit,  would  have  been  a  witness,  his 
competency  is  virtually  continued,  and  he  is  as  much  a  witness 
after  that  benefit,  as  he  would  have  been  before.  Tlio  case  is  clear 
upon  grounds  of  public  policy,  with  a  view  to  the  public  interest, 
and  because  of  the  principle  on  which  rewards  are  ^veu.  The 
public  has  an  interest  iu  the  suppression  of  crime,  and  the  convic- 
tion of  criminals ;  it  is  with  a  view  to  stir  up  greater  vigilance  in 
apprehending,  that  rewards  are  given ;  and  it  would  defeat  the 
object  of  the  legislature,  to  narrow  tite  means  of  conviction,  by 
means  of  thoso  rewards,  and  to  exclude  testimony,  which  otherwise 
would  have  been  admissible.*  The  distinction  between  these  ex- 
cepted cases,  and  those  which  fall  under  the  general  rule,  is,  that 
in  the  latt«r,  the  benefit  resulting  to  the  witness  is  created  chiefly 
for  liis  own  sake,  and  not  for  public  purposes.  Such  is  the  case  of 
certain  summary  convictions  heretofore  mentioned."  But  where  it 
is  plain,  that  the  infliction  of  a  fine  or  penalty  is  intended  aa  a 
punishment,  in  furtherance  of  public  justice,  rather  than  as  an 
indemnity  to  the  party  injured,  and  that  the  detection  and  con- 

1  Bex  V.  WllUami,  0  B.  &  C.  M9,  6«,  per  Bayler.  J.    See  iIm  1  GOb.  End.  bj 

Lofft,  246-260. 
*  Supra,  g  40S. 
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Tiction  of  the  offender  are  the  objects  of  the  legislature,  the  case 
vill  be  within  the  exception,  and  the  person  benefited  by  tlie  con- 
Tiction  will,  notwitlistaudiiig  his  interest,  be  competent.'  If  the 
reward  to  which  the  witness  will  be  entitled  has  been  offered  by 
a  private  tm2ivi(2uaZ,  the  rule  is  the  same,  the  witness  being  stJU 
competent ;  but  the  principle  on  which  it  stands  is  different ; 
namely,  this,  tlrnt  the  public  have  an  interest  upon  public  grounds, 
iu  the  testimony  of  every  person  who  knows  any  thing  as  to  a  crime ; 
and  that  nothing  which  private  individuals  can  do  will  take  away 
the  public  right.^  The  interest,  also,  of  the  witness  is  contingent : 
and,  after  all,  he  may  not  become  entitled  to  the  reward. 

§  413.  The  reason  of  this  exception  extends  to,  and  accordingly 
it  has  been  held  to  include,  the  cases  where,  instead  of  a  pecuniary 
reward,  &  pardon  or  exemption  from  protecution  is  offered  by  statute 
to  any  person  participating  in  a  particular  oSence,  provided  another 
of  the  parties  should  be  convicted  upon  his  evidence.  In  such 
cases,  Lord  Ellonborough  remarked,  that  the  statute  gave  a  parlia- 
mentary capacitation  to  the  witness,  notwithstanding  his  interest 
in  the  cause ;  for  it  was  not  probable  that  the  legislature  would 
intend  to  discharge  one  offender,  upon  his  diHcovering  another,  so 
that  the  latter  might  be  convicted  without  intending  that  the  dis- 
coverer should  be  a  competent  witness." 

§  414.  And  in  like  manner,  where  the  witness  will  directiy 
derive  any  other  benefit  from  the  conviction  of  the  offender,  be  is 
still  a  competent  witness  for  the  government,  in  the  cases  already 
mentioned.  Formerly,  indeed,  it  was  held  that  theperion  whose 
name  was  alleged  to  be  foiyed,  was  not  admissible  as  a  witness 
against  the  prisoner,  on  an  indictmemt  for  the  forgery,  upon  the 
notion  that  the  prosecution  was  in  the  nature  of  a  proceeding  in 
rem,  and  that  the  conviction  warranted  a  judicial  cancellation  of 
the  instrument.  And  the  prosecutor  in  an  indictment  for  peijury 
has  been  thought  incompetent,  where  be  had  a  suit  pending,  in 

I  Bes  V.  WUlisau,  9  B.  £,  C.  U9,  660,  UonltOQ,  9  Uua.  SO;  Bex  v.  Tea«diJe,  3 

per  Bajlej,  J.    See  alio  the  cBie  of  the  Bip.  68,  and  the  caies  cited  in  Mr.  Daj'i 

HioterB,  1  Leaoh,  Cr.  Caa.  868,  note  (■),  Dote;  Saliabniy  r.  Connecticut,  6  Conn. 

where  the  general  qneetion  of  the  admii-  101. 

dfaUitj  (tf  wltneMea,  to  whom  a  Toward        '  9  B.  &  C.  666,  per  Bii7le7,  J. 
WM  offered  by  the  govenuneot,  being-  lab-         *  Heward  t>.  8fairie7,  i  Ea»t,  180,  ISC 

oitted  to  the  twelve  judgei,  wa«  resolved  See  also  Bex  v.  Bndd,  1  Leach,  Cr.  Cu. 

in   the  affirmative.     McNally'a  Evid.  p.  151,   156-168;    Bush   v.   BailioK,  Sarer, 

61,  Bnle  12;  United  SUtei  v.  Alurphv,  289;  Mead  c.  Bobiiuon,  WiU«i,  122;  Sot 

16  Peten,  K.  203 ;  United  States  v.  Wil-  Km  r.  Bitbop,  4  Buir.  2288. 
«on,    1    Baldw.    SO;.  Conimonwealtti  b. 
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which  the  person  prosecuted  was  a  material  witnesa  against  bim, 
or  vas  defendant  against  him  in  a  euit  in  equity,  in  which  his 
answer  might  bo  evidence.  But  this  opinion  as  to  cases  of  peijury 
has  since  been  exploded ;  and  the  party  is,  in  all  such  cases,  held 
admissible  as  a  witness,  his  credibility  being  left  to  the  jury-  For 
wherever  the  party  offers  as  evidence,  even  to  a  collateral  point, 
a  record  which  has  been  obtained  on  his  own  testimony,  it  is  not 
admitted ;  and  moreover,  the  record  in  a  criminal  prosecntion  is 
generally  not  evidence  of  the  facts  in  a  civil  suit,  the  parties  not 
being  tlie  same.^  And  as  to  the  person  whose  name  has  been 
forged,  the  unsoundness  of  the  rule,  by  which  he  was  held  iscom- 
petent,  was  tacitly  conceded  in  several  of  the  more  recent  cases, 
which  were  held  not  to  be  within  tlie  rule ;  and  at  len^  it  was 
repealed  in  England  by  an  express  statute,^  which  renders  the 
party  injured  a  competent  witness  in  all  criminal  prosecutions  for 
foi^ry.  In  America,  though  in  some  of  the  earlier  cases,  the  old 
English  rule  of  exclusion  was  followed,  yet  the  weight  of  authority, 
including  the  later  decisions,  is  quite  the  other  way,  and  the  wit- 
ness is  now  almost  universally  held  admissible.* 

§  415.  The  second  class  of  cases,  in  which  the  general  rule  of 
incompetency  by  reason  of  interest  does  not  apply,  consiste  of  ex- 
ceptions created  by  express  statutes,  and  which  otherwise  woidd 
not  fall  within  the  reason  of  the  first  exception.  Of  this  sort  are 
cases,  where  the  informer  and  prosecutor,  in  divers  summary  con- 
victions and  trials  for  petty  offences,  is,  by  tiie  statutes  of  different 
stetes,  expressly  made  a  competent  witness,  notwithstanding  his 
interest  in  the  fine  or  forfeiture ;  bat  of  which  the  plan  of  this 
Treatise  does  not  require  a  particular  enumeration. 

I  Oilb.  Evid.  t^Loflt,  pp.  88, 34 ;  BulL  indictmeiiL    B«X  v.  Huline,  7  C.  &  P.  b. 

M.  P.  232,  246 ;  Rex  d.  Boston,  4  East,  But  qaan,  and  see  Bex  v.  Boatra,  4  But, 

6T2;   Abrahami  v.  Bnnii,  4  Burr.  22&1.  bVi;    mpm,   §   362.      In  seTeral  of  tbe 

See  further,  infra,  §  587.  United  Slates,  the  party  injured,  or  in- 

*  a  (ieo.  IV.,  c.  82.  tended  to  be  injured,  or  entitled  lo  utU- 

*  KeKpublica  d.  Keating,  1  Dall.  110 ;  IkctJon  for  the  injury,  or  linble  to  pay  tba 
Fennsylvaniu  v.  Parrel,  Addii.  246;  The  costa  of  ttie  proaeuution,  ia  by  statute 
I'eople  K.  Howetl,  4  Johns.  296,  802;  The  made  a  competent  witness  upon  a  criminal 
People  u.  Dean,  6  Coiren,  27;  Common-  proaecution  (br  the  oflence.  See  Mimnun 
wealth  V.  Frost,  6  Mass.  6S;  Common-  Rev.  SUt.  1846,  eh.  18S,  §  22;  lUiaai 
wealth  u.  Wiute,  Id.  201 ;  Tl>e  State  r.  Rev.  Stat.  1888,  Crim.  Code,  §§  164,  Iflfl, 
Stanton,  1  Iredell,  4S1;  Slmmoni  v.  The  pp.  208,  212;  Cati/brnia  Bet.  Stat.  1B60, 
State,  7  Ham.  US.  Lord  Dennum  is  re-  ch.  99,  §  IS.  In  Naa  ^impJare,  no  per- 
ported  to  have  ruled,  at  niii  priia,  that  aon  is  (Usqualified  a«  a  witneas  in  a  cnoi- 
wliere  the  prosecutor,  in  an  indictment  inal  prosecadon  by  reaaon  of  interact^ 
for  peijury,  expected  that  the  prisoner  "except  tiie  respondent"  Rer.  SlaL 
would  be  called  as  a  witness  agunsC  hint  1842,  ch.  225,  §  i7.  Ai  to  the  mode  of 
in  a  civil  action  about  to  be  tried,  he  wa«  examining  the  prosecutor,  in  a  trial  Ibr 
Ucompetent  as  a  witness  to  aupport  Che  forgery,  see  poit,  toI.  S,  E  106,  a. 
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§  416.  Tlie  third  claai  of  cases,  excepted  out  of  the  general  rale, 
ifl  that  of  agetUt,  carriers,  factort,  brokers,  and  other  servants,  irhea 
ofibred  to  prove  the  mskmg  of  oootracts,  the  receipt  or  payment 
of  money,  the  receipt  or  delivery  of  gooda  and  other  acts  done 
within  the  scope  of  their  employment.  This  exception  has  its 
foundation  in  public  convenience  and  necessity;*  for  otherwise, 
affairs  of  daily  and  ordinary  occurrence  could  not  be  proved,  and 
the  freedom  of  trade  and  commercial  intercourse  would  he  incon- 
veniently restrained.  And  it  extends,  in  principle,  to  every  spe- 
cies of  agency  or  intervention,  by  which  business  is  transacted; 
unless  the  case  k  overborne  by  some  other  rule.  Thus,  where 
the  acceptor  of  a  bill  of  exchange  was  also  the  agent  of  the  de- 
fendant, who  was  both  drawer  and  indorser,  he  was  held  incom- 
petent in  an  action  by  the  indorsee,  to  prove  the  terms  on  which 
he  negotiated  the  bill  to  the  indorsee,  in  order  to  defeat  the  action, 
though  the  facts  occurred  in  the  course  of  his  agency  for  the 
defendant,  for  whose  use  the  bill  was  negotiated ;  it  being  apparent 
that  the  witness  was  interested  in  the  costs  of  the  suit.^  But  in 
cases  not  thus  controlled  by  other  rules,  the  constant  course  Is  to 
admit  the  witness,  notwithstanding  his  apparent  interest  in  the 
event  of  the  suit.^  Thus,  a  porter,  a  journeyman,  or  salesman,  is 
admissible  to  prove  the  delivery  of  goods.*  A  broker,  who  has 
effected  a  policy,  is  a  competent  witness  for  the  assured,  to  prove 
any  matters  connected  with  the  policy ;  even  though  he  has  an 
interest  in  it  arising  from  his  lien."  A  factor,  who  sells  for  the 
plaintiff,  and  is  to  have  a  poundage  on  the  amount,  is  a  competent 
witiiess  to  prove  the  contract  of  sale.^  So,  though  he  is  to  have 
for  himself  all  iic  has  barguned  for  beyond  a  certain  amount,  he 
is  still  a  competent  witness  for  the  seller.^  A  clerk,  who  has 
received  money,  is  a  competent  witness  for  the  party  who  paid  it, 

»  BuU.  N.  P.  289 ;  10  B.  &  C.  864,  wr         »  Edmonds  v.  Lowe,  8  B.  &  C.  407. 
Puke,  J. ;  Benjamin  u.  Porteiu,  2  II.  Bl.         »  Theobald  d.  Tregott,  11  Mod.  262, 

egi ;    Hatbewa   d.   Uajdon,  2  Esp.  600.  per  Holt,  C.  J. 

This  necesBitj,  eaya  Mr.  Evans,  is  tliat         *  Bull.  N.  P.  286;  4  T.  E.  690 )  Ad«mi 

wliich  arises  from  the  general  state  and  v.  Davis,  S  Esp.  48. 
order  of  societf,  and  not  tliHt  which  ii         '  BuDter  u.  LestMe;,  10  B.  &  C.  868. 
merely  founded  on  the  accidental  want  or         '  Dixon  b.  Cooper,  8  WDs.  40 ;  Shep- 

failure  of  evidence  in  the  particultir  case,  ard  d.  Palmer,  6  Conn.  96 ;  Dupeau  s.  Hy- 

Poth.  on  Obi.  by  Evans,  App.  No.  16,  pp.  ams,  2  McCord,  14S;    Scott  u.  Weill,  8 

208,  267.    In*  all  the  cases  of  this  class.  Watts  &  Secg.  367. 

there  seems  also  to  be  enough  of  oontin-         '  Beiyamin  p.  PortBoa,  2  H.  BL  GOO; 

gency  in  the  nature  of  the  interest,  to  Caune  v,  Sagory,  i  Hartin,  81. 
Ktidar  the  wibiess  wlmiBsible  under  th* 
geaaral  rule. 
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to  prove  the  payment,  though  he  is  himself  liahle  on  the  receipt 
of  it'  A  carrier  is  admissible  for  the  pli^tifT,  to  prove  that  he 
pud  a  sum  of  money  to  the  defendant  by  mistake,  in  an  action,  to 
recover  it  back.^  So  of  a  banker's  clerk."  A  servant  is  a  witness 
for  his  master,  In  an  action  against  tlie  latter  for  a  penalty,  such, 
for  example,  as  for  selling  coals  without  measure  by  the  bushel, 
though  tlie  act  were  done  by  the  servant.*  A  carrier's  bookkeeper 
is  a  competent  witness  for  his  master,  in  an  action  for  not  safely 
carrying  goods.'  A  shipmaster  is  a  competout  witness  for  the 
defendant  in  an  action  against  his  owner,  to  prove  the  advance- 
ment^ of  moneys  for  the  purposes  of  the  voyage,  even  thou:gh  he 
gave  the  plaintiff  a  bill  of  exchange  on  his  owner  for  the  amount* 
The  cashier  or  teller  of  a  bank  is  a  competont  witness  for  the 
bank,  to  charge  the  defendant  on  a  promissory  note,^  or  for  money 
lent,  or  overpwd,*  or  obtained  from  the  officer  without  the  security 
which  be  should  have  received ;  and  even  though  the  officer  has 
given  bond  to  the  bank  for  his  official  good  conduct.*  And  an 
agent  is  also  a  competent  witness  to  prove  his  own  authority,  if  it 
be  by  parol.'" 

§  417.  This  exception  being  thus  founded  upon  considerations 
of  public  necessity  and  convenience,  for  the  sake  of  trade  and  the 
common  usage  of  business,  it  is  manifest,  that  it  cannot  be  extended 
to  cases  where  the  witness  is  called  to  testify  to  facta  out  of  the 
usual  and  ordinary  course  of  business,  or  to  contradict  or  deny 
the  effect  of  those  acts  which  he  has  done  as  agent.  He  is  safely 
admitted,  in  all  cases,  to  prove  that  he  acted  according  to  the 
directions  of  his  principal,  and  within  the  scope  of  his  duty ;  both 
on  the  ground  of  necessity,  and  because  the  principal  can  never 
maintain  an  action  against  him  for  any  act  done  according  to  his 
own  directions,  whatever  may  be  the  result  of  the  suit  in  which  he 

1  HaUieire  d.  Hajdon,  2  Esp.  609.    [A         '  Btsflbrd  Bank  r.  Comdl,  1  N.  "Etmp. 

clerk  who  pnid  out  the  monev  of  bi*  em-  192. 

plojer  b/  miatoke  has  been  held  to  be  a         ■  O'Brien  v.  Loublaoa  State  Bank,  6 

compelent  witneis  for  hii  emfdofw  in  an;  MartJn,  806,  H.  a. ;  United  Slates  Bank  o. 

action  to  recover  back  the  money.    Biua  Jobnion,  Id.  810. 
V.  SOH,  16  Mis.  264.]  ■  The  Franklin  Bank  v.  Freeman,  IB 

■  Barker  D.  Macrae,  8  Cunpb.  144.  I^ck.   686:    U.   8.  Bank  v.  Steamt,  15 

■  Martin  v.  llorrell,  1  Stra.  647.  Wend.  BU. 

*  E.  Ind.  Co.  V.  OoHing,  BuU.  N.  F.  >°  Lowber  v.  Shaw,  6  Haaon,  242,  ptr 
2B9.  per  Lee,  C.  J.  Story,  J. ;  McGunnagle  v.  Thornton,  10 

*  Spencer  v.  Oonldlng,  Feake*!  Ca«.  S.  &  B.  261;  Dderton  e.  Atkinaan,  T  T. 
12».  S.  480;   Bitt  v.  Kenhaw,  2  East,  468: 

*  Descadiliat  v.  Eairii,  8  Qraenl.  298 ;  [Oonld  v.  Sorfilk  Lead  Co.  9  Coah.  tW.] 
Ulwud  0.  Ballett,  2  Calnea,  Tl.    And 

•M  UartineaD  e.  Woodland,  2  C.  &  F.  tt. 
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is  called  as  a  witness.  But  if  the  cause  depends  on  the  question, 
whether  the  agent  has  been  guilty  of  some  tortious  act,  or  some 
Diligence  in  the  coiirse  of  executing  the  orders  of  his  principal, 
and  LQ  respect  of  which  he  would  be  liable  over  to  the  principal, 
if  the  latter  should  foil  in  the  action  pending  against  him,  the 
agent,  as  we  have  seen,  is  not  a  competent  witness  for  his  prin- 
cipal, without  a  release.^ 

§  418.  In  the  fourth  dots  of  exception!  to  the  rule  of  incompe- 
tency by  reason  of  interest,  regard  is  ptud  to  the  time  and  manner 
in  which  the  interest  was  acquired.  It  has  been  laid  down  in 
general  terms,  that  where  one  person  becomes  entitled  to  the 
testimony  of  another,  the  latter  shall  not  be  rendered  incompetent 
to  testify,  by  reason  of  any  interest  mhtequeiUiy  acquired  in  the 
orent  of  the  suit.'  But  though  the  doctiine  is  not  now  miiver- 
sally  admitted  to  that  extent,  yet  it  is  well  settled  and  agreed, 
that  in  all  cases  where  the  interest  has  been  subsequently  created 
by  the  fraudulent  act  of  the  adverse  party,  for  the  purpose  of 
taking  off  his  testimony,  or  by  any  act  of  mere  wantonness,  and 
aside  from  the  ordinary  course  of  business  on  the  part  of  the-wit- 
ness,  ho  is  not  thereby  rendered  incompetent.  And  where  the 
person  was  the  original  witness  of  the  transaction  or  agreement 
between  the  parties,  in  whose  testimony  they  both  had  a  common 
interest,  it  seems  also  E^reed,  tbat  it  shall  not  be  in  the  power 
either  of  the  witness,  or  of  one  of  the  parties,  to  deprive  the  other 
of  his  testimony,  by  reason  of  any  interest  suhsequentiy  acquired, 
even  thou^  it  were  acquired  without  any  such  intention  on  the 
part  of  the  witness  or  of  tlie  party.*  But  the  question,  upon  which 
learned  judges  have  been  divided  in  opinion  is,  whetlicr,  where 
the  witness  was  not  the  agent  of  both  parties,  or  was  not  called 
as  a  witness  of  the  original  agreement  or  transaction,  he  ought  tu 
be  rendered  incompetent  by  reason  of  an  interest  subsequeutiy 
acquired  in  good  faidi,  and  in  the  ordinary  course  of  business. 
On  this  point,  it  was  held  by  Lord  EUenborough,  that  the  penaeocy 

1  Suprv,  «  8H  396,  806;   Miller  v.  Vowell,  Bkia.  666,  per  Ld.  Holt;  Cowp. 

Faloon«r,   1   Campb.  261;    TlMobold    n.  786;  JackKa  d.  Kunuev,  3  Jotuu.  Cat. 

Tregott,  11  Bfod.  262;   Oarers  u.  Main-  2M,  287;  mpra,  £167;  [Sabina  v.  Strong, 

wanng,  1  Holfi  Cm.  ISS ;  McBraine  >.  6  Met.  670.] 

Fortune,  S  Campb.  817 ;   1  Stark.  Evid.  *  Foneitar  n.  FlKon,  3  Campb.  881 ;  1 

IIS;   Fuller  v.  Wlieelock,  10  Fide.  136,  Stark.  Evid.  118;  Lcwg  u.  BaiUe,  4  6.  & 

188;    McDoweU  v.   S&saf»oa,   3  Wfttta,  B.  722-  14  Pick.  47;   Phelpa  •>.  RUev,  8 

129,  135.  per  Kemiedj,  J.  Comi.  S86,  272;  Bex  v.  Fox,  1  6li».  668: 

*  See  Bent  v.  Baker,  3  T.  R.  27,  per  lupn,  1 167. 
14-  Kenyoa,  and  Aihhunt,  J. ;  Bailow  d. 

TOI.  I.  89 
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of  a  suit  could  not  prevent  third  pereonB  from  transacting  buainesa 
bond  fide  with  one  of  the  parties ;  and  that,  if  an  interest  in.  the 
event  of  the  suit  is  thereby  acquired,  the  conunon  consequence  of 
law  must  follow,  that  the  person  so  interested  cannot  be  examined 
as  a  witness  for  that  party,  firom  whose  succese  he  will  necessarily 
derive  an  advantage.^  And  therefore  it  was  held,  that  where  the 
defence  to  an  action  on  a  policy  of  insurance  was,  that  there  bad 
been  a  ^audulent  concealment  of  material  facts,  an  underwriter, 
who  had  paid  on  a  promise  of  repayment  if  tiie  policy  should  be 
determined  invalid,  and  who  was  under  no  obligation  to  become 
a  witness  for  either  party,  was  not  a  competent  witness  for  another 
underwriter,  who  disputed  the  loss.'  This  doctrine  has  been 
recognized  in  the  courts  of  several  of  the  United  States,  as  founded 
in  good  reason  j  *  but  the  question  being  presented  to  the  Supreme 
Court  of  the  United  States,  the  learned  judges  were  divided  in 
opinion,  and  no  judgment  was  given  upon  the  point.*  If  the 
subsequent  interest  has  been  created  by  the  agency  of  the  party 
producing  the  witness,  he  is  disqualided ;  the  party  having  no 
right  to  complin  of  liis  own  set." 

§  419.  It  may  here  be  added,  that  where  an  interested  witness 
does  all  in  his  power  to  divest  himself  of  "bis  interest,  by  offering 
to  gurrender  or  release  it,  which  the  surrenderee  or  releasee,  even 
though  he  be  a  stranger,  refuses  to  accept,  the  principle  of  the 
rule  of  exclusion  no  longer  applies,  and  the  witness  is  held  admis- 
sible. Thus,  in  an  ejectment,  where  the  lessors  of  the  plaintiff 
claimed  under  a  will,  against  the  heir  at  law,  and  the  executor 
was  called  l^y  the  plaintilT  to  prove  the  sanity  o^  the  testator,  and 
was  objected  to  by  tiie  defendant,  because  by  the  same  will  he  was 
devisee  of  the  reversion  of  certain  copyhold  lands;  to  obviate 
which  objection  he  had  surrendered  his  estate  ia  the  copyhold 
lands  to  the  use  of  the  heir  at  law,  but  the  heir  had  re&sod  to 
accept  the  surrender ;  the  court  held  him  a  competent  witness.* 

»  Forreater  v.  Pipra,  8  Campb.  881  j  1  miuible  in  all  cases,  where  the  party  ob- 

H.  &  5.  Q,  s.  c. ;  Hovill  v.  Stephemon,  6  jecting  to  the  vitness  is  himielf  a  partj  to 

Bing.  493;  supra,  §  167.  the  agreement  by  which  his  interest  ii 

"  Forrester  n.  Pigon,  8  Campb.  SBI ;  1  acquired.      Buraeu  v.  line,   8   GreenL 

M.  &  S.  B,  1.  c.  186,  170 ;  tupra,  S  167. 

'  ITielpa  i".  Riley,  8  Conn.  286,  272;         *  Winship  ti.  Bank  of  United  Statet, 

BattmAn   b.   Winship,  18    Pick.  44,  47;  5  Peters,  629,  652. 

Long  V.  Bailie,  4  Serg.  &  B.  222-  The         '  Hovill  b,  Stephenson,  6  Bing.  498; 

HanclieBter  Iron    MunubctorinK  Co.  v,  supra,  §  167. 

Sweeting,  10  Wenil.  1B2.     la  ifaijw;  the         '  Qoodtitle  d.  Wellbrd,  1  Dong.  189;  fi 

eoort  seems  to  have  held  the  witness  ad-  T.  B.  86,  per  B  iller,  J,    The  legatee  in  ■ 
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So,  if  the  interoat  may  be  removed  by  the  release  of  one  of  the 
parties  in  the  suit,  and  such  party  offers  to  remove  it,  but  the  wit- 
ness refuses,  he  cannot  thereby  deprive  the  party  of  his  testi- 
moQy.i 

§  420.  Where  the  wilaiesB,  though  interested  in  the  event  of 
the  cause,  is  so  situated  that  the  event  is  to  him  a  matter  of  indif- 
foreace,  he  is  still  a  competent  witness.  This  arises  where  ho  is 
equally  intcreatsd  on  both  Hdet  of  the  cause,  so  that  his  interest  on 
one  side  is  counterbalanced  by  his  interest  on  the  other.^  But  if 
there  is  a  preponderance  in  the  amount  or  value  of  the  interest  on 
one  side,  this  seems,  as  we  have  already  seen,  to  render  him  an 
interested  witness  to  the  amount  of  the  ezeeas,  and  therefore  to 
disqualify  him  from  testifying  on  that  side.^  Whether  the  cir- 
cumstance that  the  witness  has  a  remedy  over  against  another,  to 
indemnify  him  for  what  he  may  lose  by  a  judgment  against  the 
party  calling  him,  is  sullicient  to  render  Mm  competent  by  equalizing 
his  interest,  is  not  clearly  agreed.  Where  his  liability  to  costs 
appears  from  his  own  testimony  alone,  and  in  the  same  mode  it 
is  shown  that  he  ha»  funds  in  hit  hands  to  meet  the  charge,  it  is 
settled  that  this  does  not  render  him  incompetent.*  So,  where  he 
stated  that  he  was  ind^nified  for  the  costs,  and  considered  that 
he  had  ample  aecitntyfi  And  where,  upon  this  objection  being 
taken  to  the  witness,  tlie  party  calling  him  forthwith  executed 
a  bond  to  the  adverse  party,  for  the  payment  of  all  costs,  with 
sureties,  whom  the  coimsel  for  the  obligee  admitted  to  be  abun- 
dantly responsible,  but  at  the  same  time  he  refused  to  receive  the 
boud,  the  court  held  the  competency  of  the  witness  to  be  thereby 
restored ;  observing,  however,  that  if  the  solvency  of  the  sureties 
had  been  denied,  it  might  have  presented  a  case  of  more  emhar^ 

win,  who  haa  be«n  p^,  it  coiulcleied  a  he  Ib  a  competent  witneu  without  a  re- 
competent  witoeea  to  support  the  trill  in  leaae,  to  impeach  one  of  the  aalca.    Nate 
a  Bult  at  law.     WyDdhant  v.  Cbetwynd,  1  v.  Bi^ant,  31  Maine,  553.] 
Burr.  414.  '  Sapm,  §§  891,  899,  and  cbam  there 
"  l.Phil.  Evid.  149.  cited.     Where  the  interest  of  the  witness 
*  Supra,  §  399.    See  also  Cushman  d.  Is  pn'nuj  /acie  balanced  between  the  par- 
Loker,  3  Mass.  108;   Emerson  c.  Provi-  ties,  the  possibilltf  of  a  better  defiNuw 
dencc   Hat   Ktnnuf   Co,   12   Mass.  287 ;  against  one  than  the  other  will  not  pre- 
Roberta  o.  Whiting,  16  Mass.  1S6;  Rice  vent  his  being  swoni.     Starkweather  u. 
V.  Austin,  IT  Mass.  179 ;  Prince  v.  Shep-  Mathews,  2  Em,  ISl. 
ard,  9  Pick,  176 ;  Lewis  v.  Hodgdon,  6  <  Collins  d.  McCrummen,   Jj   Martin, 
Shepl.  267 ;    [Adams  v.  Gardiner,  13  B.  h.  s.  166 ;  Allen  v.  Hawks,  IS  Pick.  79. 
Mod.  197 ;  Governor  b.  Gee,  19  Ala.  199.  .      '  Chaffee  e.  Thomas,  7  Cowen,  868 ; 
Where    both  parties  to  a  repIeTin  suit  aaOm,  Pond  v.  Hartwell,  IT  Pick.  273,  pet 

.,.-_  .i ._  1 —  ^hase  from  the  "'  "      "   ' 

la  balauoed,  tsd 
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raBsment,  it  being  very  questionable  whether  the  judge  could  deter- 
mine  upon  the  sufficienc;  of  the  obligors,  so  as  to  absolre  the 
witness  from  liability  to  costs.*  The  point  upon  which  tlie  au- 
thorities seem  to  be  conflicting  is  where  there  is  merely  a  right 
of  action  over,  irreapeotive  of  the  aolvency  of  the  party  liable; 
the  productiveness  of  the  remedy,  in  actual  satisfaction,  being 
wholly  contingent  and  uncertain.  But  in  such  cases,  the  weight 
of  authority  is  agtunst  the  adnuBsibility  of  the  witnese.  Thus,  in 
an  action  against  the  sheriif  for  taking  goods,  his  officer,  who 
made  the  l6Ty,*beiDg  called  as  a  witness  for  the  defence,  stated 
upon  the  voir  dire,  that  he  gave  security  to  the  sheriff,  and  added, 
that  he  was  indemnified  by  the  creditor,  meaning  that  he  had  his 
bond  of  indemnity.  But  Lord  Tenterden  held  him  not  a  com- 
petent witness ;  observing,  that  if  the  result  of  the  action  were 
against  the  sheriff,  the  witness  was  liable  to  a  certainty ;  and  he 
might  never  get  repaid  on  bis  indemnity ;  therefore  it  was  his 
interest  to  defeat  the  action.'  So,  where  the  money,  with  which 
the  surety  in  a  replevin-bond  was  to  be  indemnified,  had  been 
deposited  in  the  hands  of  a  receiver  designated  by  the  judge,  it 
was  held,  that  this  did  not  restore  the  competency  of  the  surety 
as  a  witness  in  the  cause  for  the  principal ;  for  the  receiver  might 
refuse  to  pay  it  over,  or  become  insolvent,  or,  irom  some  other 
cause,  tlie  remedy  over  against  him  might  he  unproductive."  Th© 
true  distinction  lies  between  the  case,  where  the  witness  must 
resort  to  an  action  for  his  indemnity,  and  that  in  which  the  money 
is  either  subject  to  the  order  of  the  court,  and  within  its  actual 
control  and  custody,  or  is  in  the  witness's  own  hands.  Therefore 
it  has  been  laid  down  by  a  learned  judge,  that  where  a  certain 
sum  of  money  can  be  so  placed,  either  with  the  witness  himself, 
or  with  the  court,  and  its  ofBcers,  under  a  proper  rule  directing 
and  controlling  its  application  according  to  ^e  event,  as  that  the 
interest  creating  the  disability  may  be  met  and  extinguished  before 
the  witness  is  or  can  be  damnified,  it  shall  be  considered  as  bal- 

per  Sliaw,  C.  J. ;  SdiiUenger  e.  HcCuia, 

6  Greenl.  884 ;  Kendall  ir.  Field,  2  Shepl. 

ijj  392.  '    SO;  Siiclbyv.  Smith,  2A.  K.  AIoratLCM. 

'  Wiilehotue  n.  AtkiiuoQ,  8  C.  &  F.     Tha  cues  in  whicfa  d  mere  remedy  over 

9U;   Jewett    a,  Ad&tng,  8   Qreenl.   SO;    teemi  to  have  been  thoDght lufficient to 

Paine  d.  Huasej,  6  Sbepl.  ST4.  equalize  the  interest  of  the  wittMa  M* 

0  WallBce  B.  TnrnitD,  S  J.  J,  Manh.    KEtrtluean  i>.  Woodland,  2  C.  &  P.  C^i 

469-461.    See  ^0  Owen  ii.Hann,2  Day,    Bank*   d.    Eain,   Id.   697;    Qngocy  ■■ 

■„    „^    .„.     ,> -r ^   .  „_=_.  '  Dodge,  14  Wend.  fea. 
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ancing  or  cxHDguishiug  that  intereet,  bo  as  to  restore  the  com 
petency  of  the  witness.' 

§  421.  Ill  regard  to  the  time  qf  taJdnff  the  olg'ection  to  the  com- 
petency of  a  witness,  on  the  ground  of  interest,  it  is  obvious  that, 
from  tlie  preliminary  nature  of  the  objection,  it  ought  in  general 
to  be  taken  before  the  witness  is  examined  in  chief.  If  the  party 
is  aware  of  the  existence  of  the  interest,  he  will  not  be  permitted 
to  examine  the  witness,  and  aflerwards  to  object  to  his  competency, 
if  he  should  dislike  his  testimony.  He  has  his  election,  to  admit 
an  interested  person  to  testify  against  him,  or  not ;  but  in  this, 
as  in  all  other  cases,  the  election  must  be  made  as  soon  as  the 
opportunity  to  make  it  is  presented;  and  failing  to  make  it  at 
that  time,  ho  is  presumed  to  have  waived  it  for  ever.*  But  he  ia 
not  prevented  from  taking  the  objection  at  any  time  during  the 
trial,  provided  it  is  taken  as  soon  as  the  interest  is  discovered.^ 
Thus,  if  discovered  during  the  examination  in  chief  by  the  plain- 
tiff, it  is  not  too  late  for  the  defendant  to  take  the  objection.* 
But  if  it  is  not  discovered  until  after  the  trial  is  concluded,  a  new 
trial  will  not,  for  that  cause  alone,  be  granted ;  ^  unless  the  interest 
was  known  and  concealed  by  the  party  producing  the  witness.' 
The  rule  on  this  subject,  in  criminal  and  civil  cases,  is  the  same.^ 
Formerly,  it  waa  deemed  necessary  to  take  the  objection  to  the 
competency  of  a  witness  on  the  voir  dire; -a-ni  if  once  sworn  in 
chief,  he  could  not  afterwards  be  objected  to,  on  the  ground  of 
interest.  But  the  strictness  of  this  rule  is  relaxed ;  and  the  objec- 
tion is  now  usually  taken  after  he  is  sworn  in  chief,  but  previous 
to  his  direct  examination.  It  is  in  the  discretion  of  the  judge  to 
permit  the  adverse  party  to  cross-examine  the  witness,  as  to  his 
interest,  after  he  has  been  examined  in  chief;  but  tlie  usual  course 
is  not  to  allow  questions  to  be  asked  upon  the  cross-examination, 
which  properly  belong  only  to  an  examination  upon  the  voir  dire? 

1  Fond  n.  Hutirell,  IT  Ficlc.  269,  272,  cotnpetencr  of  a  witnesa  cnn  ^  poetponed. 

per  Shaw,  C.  J.  1  PWI.  Evld.  154,  note  (B). 

»  Ponelwn  a.  T«ylor.  8  Hdt.  890, 892 ;         *  Jacobi  o.  Layboum  U  M.  &  W.  686 

Belcher  v.  Msgniiy,  1  New  I-r.  Cm.  110;  And  see  Yardtoy  b.  Ai  lold,  10  M.  &  W. 

[Snow  0.  Batclielder,  6  Cuih.  CIS.]  141 ;  0  Jur.  710. 

'Stone  V.   Ulnckbum,   1   Esp.  87;   1         '  Turner  b.  Peartg   1  T.  R.  717;  Jaci- 

Stark.  Evid.  124;  Shurtleffu.  Wilb"!.  19  aon  d.  Jackaon,  6  Cowen,  173. 
Pick.  202.    Where  a  party  ha*  been  luUy        •  Nilca  v.  Bnickelt,  15  Maai.  878. 
apprised  of  the  groundi  of  a  witness'a  in-         ''  Commonweeltli  v.  Oreen,  17  Maw. 

oonpelenoy  by  tlie  opening   speecli  of  638 ;  Roicoe'i  Crim.  Evid.  124. 
counMl.oT  the  examination  in  chief  of  the         ■  Howell  v.  Lock,  2  Campb.  14;  Odl- 

witneia,  doubts  hare  been  eniertaioed  at  ome  c.  Winkley,  2  Gallia.  51;  Ferigal  »■ 

■w  pn'uf,  wlieChei'  an  objection  to  the  Nicfaolaon,  1  Wi^tw.  64.    The  olgactioa 
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But  if,  notwithstanding  every  ineffectualendearor  to  exclude  the 
witness  on  the  ground  of  incompetency,  it  afterwards  should 
appear  incidentally,  in  the  course  of  the  trial,  that  the  witness  is 
interested,  his  testimony  will  be  stricken  out,  and  tlie  Jury  will 
be  instructed  wholly  to  disregard  it.^  The  rule  in  equity  is  the 
same  as  at  law ;  ^  and  the  principle  applies  with  equal  force  to 
testimony  given  in  a  deposition  in  writing,  and  to  an  oral  exam- 
ination in  court.  In  either  case,  the  better  opiuion  seoms  to  be, 
that  if  the  objection  is  taken  as  soon  as  may  he  after  tlie  interest 
is  discovered,  it  will  bo  heard ;  but  after  the  party  is  in  mord,  it 
comes  too  late,"  One  reason  for  requiring  the  objection  to  be 
made  thus  early  is,  that  the  other  party  may  have  opportunity  to 
remove  it  by  a  release ;  which  is  always  allowed  to  be  done,  when 
the  objection  is  taken  at  any  time  before  tlie  examination  is  com- 
pleted.* It  is  also  to  be  noted  as  a  rule,  applicable  to  all  objections 
to  the  reception  of  evidence,  that  the  ground  of  objection  must  be 
distinctly  stated  at  the  time,  or  it  will  be  held  viigue  and  nuga- 
tory.' 

that  the  witneM  is  the  real  pUntiff)  onght  Lord  Eldon  uid,  that  tut  atteD^on  ooold 

to  be  taken  on  the  voir  dire,    Deirdnej  v.  tw  given  to  the  evidence,  thouah  the  in- 

PalcDer,  4  M.  &  W.  664;   7  Dowl.  177,  tereatwere  not  discoTered  aatU  the  Iwt 

a.  0.  queition,  oAar  be  haa  been  "cross-exam- 

1  Davii  D.  Ban-,  9  S.  &  R.  137 ;  SchU-  ined  la  the  bone."    See  GrealeT  oa  Evid. 

lenger  v.  McCunn,  6  Greenl.  834;  FUher  2a4-23«;  Rogerg  b.  Dibble.  3  Paige,  238; 

V.  WiliOTtl,  13  Maai.  379 ;  EYont  v.  Eaton,  Town  v.  Needham,  Id.  545,  552  ;  Harriun 

1  Peters,  C.  C.  11.  83t< ;  Butler  v.  Tutb,  1  v.  Conrtauld,  1  Rusi.  &  M.  428 ;  Moor- 

Shepl.  80-2 ;  Stout  b.  Wood,  1  BUckf.  71 ;  house  v.  De  Panou,  G.  Cooper,  Ch.  Caa. 

Mitchell  u.Mitcliell,  II  G.&  J.  838.     The  800;  19  Vea.  488,  r.  c.    See  also  Jacoija 

aame  rule  seema  applicable  to  all  the  in-  d.  Larboum,  7  Jur.  562, 
Btrameats  of  eridence,   whether  omi  or         >  DoDelaon   v.    Taylor,   8   Fick.  890. 

written.     Scribner  c.  McLauglilin,  1  Al-  Where  the  teatimony  is  by  deposition,  the 

ten,  STy ;  and  see  Svift  c.  Bean,  S  Johns,  ot^ection,  if  the  interest  is  knovrn,  ought 

62S,  5iI6;  Perigal  u.  NichoUon,  WiirhtiT.  regularly  to  be  taken  in  iimiat;  and  the 

63 ;  Howell  V.  Lock,  2'  Campb.  64  ;  Need-  cross-examioatlon  should  bo  made  de  bent 

ham  V.  Soillh,  2  Vem.  464.    In  one  caae,  ase,  under  protest,  or  with  an  express  re- 

however,  where  the  examination  of  a  wit-  aervation  of  the  right  of  objection  at  the 

nesa  was  conclu<led,  and  lie  was  dismlsaed  trial ;  unleea  the  interest  of  the  wltneu  ia 

ttora  the  box,  but  was  oflerwarda  recalled  der^oped  incidentally,  in  hia  teslimony 

by  the  judge,  fur  the  purpose  of  asking  to  tbe  merits.    But  the  practice  on  this 

him  u  question,  it  was  ruled  by  Gibbs,  point  admits  of  considerable  latitude,  in 

C.  J.,  that  it  WAS  then  too  Ule  to  object  to  the  discretion  of  the  judge.    United  States 

his  corapelency.    Beeching  v.  Gower,  1  v.  One  Case  of  Hair  Pencils,  I  Paine,  400; 

Holt's  Cas.  813;  and  see  Heely  u.  Barnes,  Talbot  p.   Clarlt,  8  Pick.  51;    Smith  ». 

4  Benio,  73.    And  in  chancery  it  is  held,  Sparrow,  lljur.  12S;  The  Mohawk  Bank 

that  where  a  iritnuss  has  hcea  cross-czam-  a,  Atwater,  2  Paige,  54 ;  Ogle  v.  Pelaslci, 

ined  by  a  party,  with  full  knowledge  of  1  Holt's  Cas.  485 ;  2  Tidd's  Pr.  912.    As 

an  objection  to  liia  competency,  the  court  to  the  mode  of  taking  the  objection  in 

will  not  allow  tlie  objection  to  be  taken  at  chancery,  see  1  Hoflin.  Chan.  480 ;  Gasa 

the  hearing.    Fbigg  v.  Mann,  2   Sumn.  v.  Stinson,  8  Sumn.  605. 
48T.  '  Tftllnuw  p.  Duicher,  7  Wend.  180; 

*  Swilt  V.   Dean,  6  John*.  623,  588;  Botv  v.  Wilson,  14  Johns.  ST8;  Wak*  >. 

Needham  v.  Smith,  2  Vem.  463 ;  Vauglian  Lock,  6  C.  &  P.  454. 
i>.  Wotnll.  2  Swaiut.  400.    In  this  csm^        >  Camden  u.  Doremos,  3  Howaid,  8.  U 
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§  422.  WLere  the  objection  to  the  competency  of  the  witnoBB 
arises  from  Ms  own  examination,  he  may  be  further  interrogated  to 
facts  tending  to  remove  the  objection,  though  the  testimony  might, 
on  other  grounds,  be  inadmissible.  When  the  whole  ground  of 
tlie  objection  comes  from  himself  only,  what  he  says  must  be 
taken  together  as  he  says  it.'  Thus,  where  his  interest  appears, 
from  his  own  testimony,  to  arise  from  a  written  instrument,  which 
is  not  produced,  he  may  also  testify  to  the  contents  of  It ;  but  if 
he  produces  the  instrument,  it  must  speak  for  itself.^  So,  where 
the  witness  for  a  chartered  company  stated  that  he  had  been  a 
member,  he  was  permitted  also  to  testify  that  he  had  subsequently 
been  disfVanchised.^  So,  where  a  witness  called  by  an  adminis- 
trator testi&ed  that  he  was  one  of  the  heirs  at  law,  he  was  also 
permitted  to  testify  that  he  had  released  all  his  interest  in  the 
estate.*  And  generally,  a  witness  upon  an  examination  iu  court 
as  to  his  interest  may  1«stify  to  the  contents  of  any  contracts, 
records,  or  documents  not  produced,  affecting  the  question  of  his 
interest.'  But  if  the  testimony  of  the  witness  is  taken  upon 
interrc^atories  in  writing,  previously  filed  and  served  on  the 
adverse  party,  who  objects  to  his  competency  on  the  ground  of 
interest,  which  the  witness  confesses,  hut  testifies  that  it  has  been 
released ;  the  release  must  be  produced  at  the  trial,  tlmt  the  court 
may  judge  of  it.* 

§  423.  The  rnoAe  of  proviitg  ihe  interest  of  a  witness  is  either  by 
his  own  examination,  or  by  evidence  aliunde.  But  whether  the 
election  of  one  of  these  modes  will  preclude  the  party  from  after- 
wards resorting  to  the  other  is  not  clearly  settled  by  the  authori- 
ties. If  the  evidence  offered  aliunde  to  prove  the  interest  is 
rejected,  aa  inadmissible,  the  witness  may  then  be  examined  on 
the  voir  dire.''    And  if  tiie  witness  on  tiie  voir  dire  states  that  he 

Hem  516,  580;  Eiwood  v.  DeiTeodorf,  6         •  MUler  o.  The  Mariners'  Charch,  7 

Barb.  S.  C.  B.  898 ;  Carr  v.  Oale,  Daveii,  Greenl.  61 ;  Fifietd  v.  Smith,  S  ShepL  888 ; 

E.  887.  Sewell  ti.  Stabbi,  1  C.  &  P.  73 ;  Quarter 

1  Abrnhame  c.  Bumi,  4  Burr.  226fl,  per  lean  v.  Cox,  8  C.  &  P.  97 ;  Luniu  v.  Row, 

Ld.  Mansfield;  Bank  of  Utica  u.  Mcate-  2  P.  &  D.  538;    Hayg  v.  Richardson,  1 

renu,  8  Bnrb.  Ch.  B.  6-28.  Gill  &  J.  366 ;  Stebblns  p.  Sackett,  5  Conn. 

*  Buller  V.  Carver,  2  Stark.  B.  488,  258;  Boxier  u.  Bodman,  B  Pick.  485.  Tlie 
See  also  Hex  v.  Gieburn,  15  East,  67.  case  of  Goodhay  v.  Hendry,  1  Mo.  £  M. 

*  Butcher's  Company  d.  Jones,  1  Eap.  S19,  apparently  confm,  is  opposed  by  Car- 
160.  And  Bce  Bothun  d.  Swingler,  lisle  v.  Eddy,  1  C.  &  P.  234,  and  by  Wand 
Feake's  Caa.  218.  less  v.  Cawlhorne,  1  Mn.  &  H.  821,  n. 

------  t  souchard  v.  Wilaoo,  8  Sliepl.  4Mj 

Hobart  v.  BarClett,  5  Shepl.  429. 

^  Main  v.  Newson,  Anthon's  Cas.  18. 
Bnt  a   witneu  cannot  be   excluded   hj 
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does  not  know,  or  leaves  it  doubtful  whether  he  is  interested  or 
not,  hiB  intereat  may  be  shown  by  other  evidence.^  It  has  also 
been  held,  that  a  resort  to  one  of  these  modes  to  prove  the  interest 
of  the  witness  on  one  ground  does  not  preclude  a  resort  to  the 
other  mode,  to  prove  the  interest  on  another  ground.^  And  where 
the  objectiou  to  the  competency  of  the  witness  is  founded  upon  the 
evidence  already  adduced  by  the  party  offering  him,  this  has  been 
adjudged  not  to  be  such  an  election  of  the  mode  of  proof,  as  to 
preclude  the  objector  from  the  right  to  examine  the  witness  on  the 
wir  dire?  But,  subject  to  these  modifications,  the  rule  recog- 
nized and  adopted  by  the  general  current  of  authorities  is,  that 
where  the  objecting  party  has  undertaken  to  prove  the  interest  of 
the  witness,  by  interrogating  him  upon  the  voir  dire^  he  shall  not, 
upon  failure  of  that  mode,  resort  to  the  other  to  prove  facte,  the 
existence  of  which  was  known  when  the  witness  was  interrogated.* 
The  party  appealing  to  the  conscience  of  the  witne^,  oSers  him 
to  the  court  as  a  credible  witness ;  and  it  is  contrary  to  the  spirit 
of  the  law  of  evidence,  to  permit  him  afterwards  to  say,  that 
the  witness  is  not  worthy  to  be  believed.  It  would  also  violate 
another  role,  by  its  tendency  to  raise  collateral  issues.  Nor  is  it 
deemed  reasonable  to  permit  a  party  to  sport  with  the  conscience 
of  a  witness,  when  he  has  other  proof  of  his  uiterest.     But  if  eri- 

proof  of  bia  own  admiiHciii  that  be  itm  Evid.  154.    Tdr.  Starkie  had  pravioodj 

mtereited  in  the  suit.    Bates  t>.  Ryland,  added  these  words :  "  as  port  of  )iia  own 

6  Alabama  R.  668;   Fierce  v.  Chase.  8  caae"  {tee   2  Slark.  End.  p.   766,  lit 

Mass,  4S7,  488 ;  Commonwealth  v.  Waile,  edit.) ;  and  with  tliis  qualiScation  the  re- 

6  Mass.  261 ;  George  r.  Stnbbt,  18  Shepl.  mark  is  supported  by  authority,  and  is 

248.  correct  in  principle.      Tha  qnealioti  of 

1  Shannon  v.  Tlie  CommoowealtJi,  8  compeiency  is  a  collnternl  question;  and 

8.  &  B.  444;   Golbraith  v.  QalbraiCli,  S  the  rule  is,  tliat  when  a  witness  is  asked  a 

Watli,   112;   Bunk  of  Columbia  v.  Ma-  qiiescioo  upon  a  coUnieral  point,  hia  an- 

gnider,  6  Har.  &,  J.  1T2.  swer  is  final,  and  cannot  be  contradicted ; 

'  Stebbins  v.  Sackett,  G  Conn.  356.  that  is,  no  coUatend  evidence  is  admisn- 

'  Bridge  B.  Wellington,  1  Mass.  221,  ble  for  that  purpose.      Harris  «.  Tippelt, 

222.  2  Campb.  687 ;  Philadelphia  &  Trenton 

*  In  the  old  books,  including  the  ear-  Co,  v.  Stimpaon,  14  Peters,  448, 461 ;  liar- 

liereditionsofMr.  Starkie'sandMr,  Phil-  ris  v.  Wilson,  7  Wend.  67;   Odiome  p. 

Ups's  Treatises  on  GTidence,  the  rule  is  Winkley,  2  Qallia,  68;  Rex  c.  Watson,  2 

cfearly  laid  down,  that  after  an  eiamina-  Stark,  a.  149-I6T.    But  if  the  erideoc^ 

tion  upon  the  vmr  dire,  no  other  mode  snbseqnently  siven  upon  the  matter  in 

of  proof  can  in  any  case  be  resorted  to ;  issne,  slionld  also  prove  the  witness  later- 

excepting  only  Uie  case  where  the  inter-  csted,  hia  testimony  may  well  be  stricken 

est  was  developed  in  the  course  of  trial  out,  without  violatinE  any  mle.    Brock- 

of  the  issue.    But  in  the  last  editions  of  hank  v.  Anderson,  7  Man.  £  Or.  295,  SIS. 

those  works  it  is  said,  tliat "  if  the  wimess  The  American  courts  have  followed  thu 

disdiarged  himself  on  the  voir  dirt,  the  old  English   rule,  as  stated  In  tlie  tert 

party  who  olgectB  may  sUll  support  his  Butler  v.  Butler,  8  D»y,  R.  214 ;  Stebbins 

ottjection  by  eTidence ; ''  but  no  authority  r.  Sackett,  6  Conn.  258,261;  Chance  v. 

iM  died  for  the  posiUon.     1  Stark.  Evid.  Hiue,  6  Conn.  281 ;  Welden  a.  Bock,  An 

121;  Phil.  &.  Am.  on  Evid.  149;  1  Phil,  thon'i  Caa.  9;    Chatfield  e.   Uibxop,  t 
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dence  of  his  interest  has  been  given  aliunde,  it  is  not  prq)er  to 
examine  the  witness,  in  order  to  explain  it  away.^ 

§  424.  A  vitness  is  said  to  be  examined  npon  the  voir  dire, 
vhen  he  is  sworn  and  examined  as  to  the  fact  whether  he  is  not 
a  part^  interested  in  the  caose.*  And  though  this  term  was  for- 
merly and  more  strictly  f^pUed  only  to  the  case  where  the  witness 
was  BWOm  to  moke  tme  answers  to  snch  questiona  as  the  court 
might  put  to  him,  and  before  he  was  sworn  in  chief,  yet  it  is  now 
extended  to  the  preliminary  examination  to  his  interest,  whatever 
may  have  been  the  form  of  the  oath  under  which  the  inquiry  is 
made. 

§  425.  The  question  of  interest,  though  inrolring  facts,  is  still 
1  preliminary  question,  preceding,  in  its  nature,  the  admission 
of  the  testimony  to  the  jury.  It  is  therefore  to  be  determined  bjf 
the  court  alone,  it  being  the  province  of  the  judge  and  not  of  the 
jury,  in  the  first  instance,  to  pass  upon  its  efScienoy.^  If,  how- 
ever, the  question  of  fact  in  any  preliminary  inquiry,  such,  for 
instance,  as  the  proof  of  aii  instrument  by  subscribing  witneraes, 
<s  decided  by  the  judge,  and  the  same  question  of  fact  afterwards 
recurs  in  the  course  of  the  trial  upon  the  merits,  the  jury  are  not 
precluded  by  the  decision  of  the  judge,  but  may,  if  they  are  sa^ 
fied  upon  the  evidence,  find  the  fact  the  other  way.*  In  determin- 
ing the  question  of  interest,  where  the  evidence  is  derived  aliimde, 
and  it  depends  upon  the  decision  of  intricate  questions  of  fact,  the 
judge  may,  in  his  discretion,  take  the  opinion  of  the  jury  upon 
them.^  And  if  a  witness,  being  examined  on  the  voir  dire,  testiJGes 
to  facts  tending  to  prove  that  he  is  not  interested,  and  is  there- 
upon admitted  to  testify ;  after  which  opposing  evidence  is  intro* 
duced,  to  the  same  facta,  which  are  thus  left  in  doubt,  and  the 
facts  are  material  to  the  issue ;  the  evidence  must  be  weighed  by 
the  jury,  and  if  they  thereupon  believe  the  witness  to  be  interested, 
they  must  lay  his  testimony  out  of  the  case." 

426.  The  competency  of  a  witness,  disqualified  by  interest,  may 
always  be  retiored  hy  a  proper  release,^    K  it  consists  in  an  interest 

Rck.  418;   Etui  v.  Eaton,  I   Feten,  *  Hanii  v.  Tniioii,  7  Wend.  5T  j  (upni, 

C.   C.  B.   S22;    Stewmrt    v.    Locke,  88  E  49. 

Maine,  ST.  *  Ron  e.  Ooold,  6  Orecnl.  304. 

1  HoU  V.  Hicke,  1  Cowea,  filS ;  Evam  *  See  nam,  {  49. 

r.  Grar,  1  Martin,  k.  e.  709.  <  Walker  v.  Sawyer,  18  N.  Hamp.  B. 

*  Xermei  de  laLey,  Verb.  Vimrdin.  191. 

And  aee  Jacob*  v.  Laybonrn,  U  M.  &  W.  ''  Where  the  wltneu  ptodncei  the  re- 

666,  where  the  aature  and  uae  of  aa  ex-  leMe  tttmx  hU  own  posaenlon,  sa  part  of 

animation  upon  the  loir  din  are  «taled  and  hi«  tettimonj,  in  anawer  to  a  queitiiHi  pnt 

expbuDed  by  lA.  Ablnger,  C.  B.  to  him,  ICa  execution  need*  not  to  b* 
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Tested  in  himaelf,  he  voMiJ  direst  himself  of  it  hj  a  release,  ot 
other  proper  tionve^aiice.  If  it  consists  in  a  liability  over,  whethw 
to  the  party  calling  hun,  or  to  another  person,  it  may  be  released 
l^  the  person  to  whom  he  is  liable.  A.  general  release  of  all 
actions  and  caoses  of  action  for  any  mat^ter  or  thing,  which  has 
happened  previous  to  the  date  of  the  release,  will  discharge  the 
witness  from  all  liability  ccmseqaent  npon  the  event  of  a  suit  then 
existing.  Such  a  release  from  the  drawer  to  &e  acceptor  of  a  hill 
of  exchange  was  therefore  held  sufficient  to  render  him  a  com- 
petent witness  for  the  drawer,  in  an  action  then  pending  by  the 
payee  against  him ;  for  the  transaction  was  already  passed,  which 
was  to  lay  the  foundation  of  the  future  liability;  and  upon  all 
such  transactions  and  inchoate  rights  such  a  release  will  operate.* 
A  release,  to  qualify  a  witness,  must  be  given  before  the  testimony 
is  dosed,  or  it  oomeB  too  late.  But  if  the  trial  is  not  over,  the 
court  wilt  permit  tiie  witness  to  be  re-examined,  aft«r  he  is  re- 
leased ;  and  it  will  generally  be  sufficient  to  ask  him  if  his  testi- 
mony, already  given,  is  teue ;  the  circumstances  under  which  it 
has  been  given  going  only  to  the  credibiliiy.^ 

§  427.  As  to  tiie  person  bj/  whom  the  release  t&ould  be  giwn^  it  is 
obvious  that  it  must  be  by  the  party  holding  the  interest  to  be 
released,  or  by  some  person  duly  authorized  in  his  bdialf.  A 
release  of  a  bond  debt  by  one  of  several  obligees,  or  to  one  (A 
several  obligors,  will  operate  as  to  them  dl.'    So,  where  several 

proTed  bf  theaubacribing  witneaiei;  but  does   not   lender   a  witnesi  c 

it  is  to  be  (bI  -  "  

Ifthequeati 

ing  tlie  win       ,  __.,.._, ..„ , 

the  retease,  tbe  party  U  estopped  to  deoj         ^  Wake  v.  Lock,  5  C,  &  P.  451 ;  Till' 

that  it  is  a  ralid  and  trae  releaae.    But  man  v.  Dutcher,  7  Wend.  180 ;  Doty  v. 

where  the  relea^  is  produced  or  set  up  Wilaon,  14  Johns.  878.    And  »ee  Cla^ 

by  the  party  to  the  suit,  to  egtabllsh  lus  v.  Carter,  4  Moor,  207. 

'  awn  title,  he  muit  prove  its  execution  by         ■  Co.  Lit.  282,  l  ;  Cbectliam  e.  Ward, 

the  subscribing  witness.     Cidzens' Bank  1  B.  &  P.  680.    So,  by  one  of  scTeralpart- 

D.  Nantucket  steamboat  Co.  2  Story,  It.  nets,    or    jtunt   proprietors,    or    ownen- 

la,  42.    And  see  Moms  b.  Thornton,  8  Wliitaraore  v.  Waterliouse,  4  C.  &  P.  8S3; 

T.  H.  303;  Jackson  v.  Pratt,  10  Johns.  Heckles*  u.  Mitchell,  4  Esp.  8C;  Bulkley 

381 ;  Carlisle  p.  Eady,  1  C.  &  P.  234 ;  In-  v.  Dayton,  14  Johns.  887 ;  Haley  u.  God- 

eram  V.   Dnda,   Ibid,   note ;   GiKxlhay  v.  &ey,  4  Shepl.  305.    But  where  the  Inter 

Hendry,  1  Mood.  &  Malk.  ZVi.     Si-c  also  est  of  the  parties  to  the  record  is  serersl. 

Southard  v.  Wilson,  B  Shepl.  k"^;  ll.iil  u.  a  release  by  one  of  them  only  is  not  guCB- 

Steamboat  Co,  13  Conn.  3IU.     \'\'\w   in-  cienL    Betu   o.   Jones,   9   C.  &  P.  19D. 

strumentof  relenseneednot  beanderceal.  [Where  the  process  is  in  mu  against  a 

Dunham  v.  Branch,  6  Cush.  668,  600.    A  Teasel,  to  recover  tiic  value  of  giMds  lo«C 

technical  release,  to  make  an  hiterested  or  damaged,  the  master  is  an  interested 

witness  competent,  must  be  under  seal,  witness;  but  a  release  from  some  of  tbe 

■  Govenior  w.  Daily,  14  Ala.  469.    A  re-  part-owners  renders  him  competent.    The 

oeipt  In  ftiU  of  all  demands,  not  imder  lesl,  Feytoiia,  2  Ctirtis,  C.  C.  21.] 
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had  agreed  to  bear  the  expense  of  a  joint  uudertakiag,  in  pre- 
ferring a  petition  to  parliament,  and  an  action  was  brought  ^ainat 
one  of  them,  another  of  the  oontractors  waa  held  a  competent 
witness  for  the  defendant,  after  being  released  by  him;  for  the 
event  of  the  anit  could  at  most  only  render  him  liable  to  the  de- 
fendant for  his  contributory  share.^  But  if  tliere  is  a  joint  fund 
or  property  to  be  directly  affected  by  the  result,  the  same  reason 
ivould  not  decisively  apply ;  and  some  act  of  diTesbuont,  on  the 
part  of  the  witness  himself,  would  be  necessary.*  Thus,  in  an 
action  on  a  charter-party,  a  joint-owner  with  the  plaintiff,  though 
not  a  registered  owner,  is  not  a  competent  witness  for  the  plain- 
tiff, unless  cross  releases  are  executed  between  them."  A  release 
by  an  infant  is  generally  sufficient  for  this  purpose ;  for  it  may  be 
only  voidable,  and  not  void ;  in  which  case,  a  stranger  shall  not 
object  to  it,*  But  a  release  by  a  guardian  ad  litem^  or  by  a  prth 
chein  amy,  or  by  an  attorney  of  record,*  is  not  good.  A  surety 
may  always  render  the  principal  a  competent  witness  for  himself, 
by  a  release.^  And  it  seems  sufficient,  if  only  the  coats  are  re 
leased.^ 

§  428.  Though  there  are  no  interests  of  a  disqualifying  nature 
but  what  may,  in  some  manner,  be  annihilated,"  yet  there  are 
some  which  cannot  be  reached  by  a  release.     Such  is  the  case  of 


Rtky]ey  b.  Osbom.  2  Wenil.  527;  Robert-         '  Traser  s.   Maith,   2   Stark.  E.   41; 

■on  V.  Smith,  18  Johns.  4()0 ;  Gibbs  r.  Sty-  Walker  v.  Fenio,  *b.  mp. 
ant,  1  Fiuk.  118 ;  Amca  v.  Witliington,  8         <  Murra7  u.   House,   11    Johoa.  4&4; 

K.  Hsmp.  116 ;  Carlelon  v.  Wilolier,  S  N.  Walker  u.  Ferrin,  uli.  tap. 
Ilamp.   130.    One  of  several  coparlnera,         '  Reed  v.  Boardman,   20  Pick.  441; 

nut  bL-ing  sued  with  them,  ma;  be  rea-  Hannon  v.  Arthur,  1  Bail.  33 ;  Willard  i>. 

dureil  a  tonipetent  witness  for  tliem  by  Wicltinaii,  7  Watts,  292. 
their  release.      LefTerts   i:   IJe  Mott,  21         '  Perryman  p.  Ste^al,  5  C.  &  P.  137. 

TTi-iid.   13G  (sed  vide   Cline  i:  Liltic,  6  See  also  Van  Shaack  v.  Stafford,  12  Pick. 

Biatkf.  4eu) :  but  quirrf,  if  he  ought  not  665. 

ako  to  release  to  tliciii  his  inierent  in  the         '  In  a  writ  of  entry  by  a  mortgagee, 

as.iels  of  the  Srm,  so  fiir  as  they  may  be  tho  tenant  claimed  under  a  deed  from  tha 

ilTccteJ  by  the  demand  in  controversy  1  mortgagor,  subiequcnt  in  dale,  but  prior 

lb.  in  registration,  and  denied  nolJce  of  the 

"  WaltcB. Menill, 4  Greenl.  102;  Rich-  mortgage.    To  prove  that  he  purchased 

ardson  t.  Freeman,  6  Greenl.  57 ;  1  Holt's  with  notice,  the  mortgagor  wa*  admitted 

Cas.   430,  nolo;    Anderson  v.   Brock,   8  a  competent  witness  for  the  mortgagee, 

Greenl.  243.    The  heir  is  rendered  a  com-  the   latter  having  released  him  from  m 

petent  witness  for  the  administmtor,  by  mnchof  tjie  debt  ns  shotild  not  be  satisfied 

releasing  to  tlie  latter  all  his  interest  in  by  tlie  land  mortgaged,  and  cnvenanted  t» 

th«  action ;  provided  it  does  not  .ippear,  resort  to  tha  land  as  the  sole  t^nd  for  pay 

that  there  is  any  real  estate  to  be  alfecled  ment  of  the  debt.  Howard  v.  ChadboiuiM^ 

'  '  the  result.    Boyntoa  s.  Turner,  13  6  Qiceul.  1& 


by  the 
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one,  having  a  common  right,  as  an  inhabitant  of  a  town;  for 
a  release  by  him,  to  the  other  inhabitants,  will  not  render  him  a 
eompctent  witnese  for  one  of  them,  to  maintain  tlie  common 
right.'  So,  where  in  trover,  the  pIuntifT  claimed  the  chattel  by 
purchase  from  B.,  and  the  defendant  claimed  it  under  a  purchase 
from  W.,  who  had  preriouely  bought  it  from  B.,  it  was  held  that 
a  i-eleose  to  B.  from  the  defendant  would  not  render  him  a  com- 
petent witness  for  the  latter ;  for  the  defendant's  remedy  was-  not 
against  B.,  hut  against  W.  alone.'  And  in  the  case  of  a  corenaut 
real,  running  with  the  laud,  a  release  by  tlie  covenantee,  after 
he  has  parted  with  the  estate,  is  of  no  avail ;  no  person  hut  the 
present  owner  being  competent  to  release  it.*  Where  the  action 
is  against  the  surety  of  one  who  has  since  become  bankrupt,  the 
baiiki'upt  is  not  rendered  a  competent  witness  for  the  surety,  by 
a  release  from  him  alone;  because  a  judgment  against  the  surety 
would  still  give  him  a  right  to  prove  under  the  commission.  The 
surety  ought  also  to  release  the  assignees  from  all  claim  on  the 
baiiltnipt's  estate,  it  being  vested  in  them;  and  the  bankrupt 
should  I'clcaae  his  claim  to  the  siu'plus.*  So,  a  residuary  legatee 
is  not  rendered  a  competent  witness  for  the  executor,  who  sues 
to  recover  a  debt  due  to  the  testator,  merely  by  releasing  to  the 
executor  his  claim  to  that  debt ;  for,  if  tlie  action  fails,  the  estate 
will  still  be  liable  for  the  costs  to  the  plaintiff's  attorney,  or  to  the 
executor.  The  witness  must  also  release  the  residue  of  the  estate ; 
or,  the  estate  must  bo  released  from  all  claim  for  the  costs.^ 

§  429.  It  is  not  necetaary  that  the  release  be  actually  delivered  by 
the  releasor  into  the  hands  of  the  I'elcasee.  It  may  be  deposited 
in  court,  for  the  use  of  the  absent  party."  Or,  it  may  be  delivered 
to  the  wife,  for  the  use  of  the  husband.^  But  in  such  cases  it  has 
been  held  necessary  that  the  delivery  of  the  release  to  a  tliird 
person  should  be  known  to  the  witness  at  the  time  of  giving  his 


405.  ___., 

*  Itndbum  v.  Miirris,  4  Bing.  649.  «  Bsker  v.  Tjrwhitt,  4  C«nipb.  27. 

'  Leitrhlon  u.  Perkins,  2  N.Hamp.  427;         '  Perr;  r.  HeaiinE,  2  N.  Car,  Law  Ee- 

Pile  e.  Beuliam,  3  Hajw.  17U ;  [Field  v.  poi.  468;    Lilly  v.  KitzmiUcr,  1  Yealei, 

Snell.  4  Cuali.  004, 606 ;  Clark  v.  Johnson,  30 ;  Mattlicws  v.  Marchant,  S  Dev.  &  Bat 

5  Day,  S7S;   CunrnDgliam,  1  Barb.  890,  40;  Brono  v.  Brawn,  Q  AIa.  608.    Or.it 

105.]  may  be  delivered  to  tho  aCtamey.     Stt- 

'  Ferrrman  u.   Steggal,  8.  Btng.  3C9.  tbiuod  v.  Mudgett,  10  N.  Hamp.  808. 
}A:i  iniolvent  debtor,  wlio  hof  obtained         '  Van  DeuMn  v.  Frink,  16  Vick.  449; 

his  disdiarge,  is  a  compeiant  iritness  for  Peaceable  u.  Keep,  1  Teatet,  676. 
tbe  BMignee,  on  liit  giring  a  nleM*  to 
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testimony.*  Tho  objection  of  interest,  as  before  remarked,  pro- 
ceeds on  tlie  presumption  that  it  may  bias  the  mind  of  the  witness ; 
but  this  presumption  is  taken  away  by  proof  of  liis  having  done  all 
in  his  power  to  get  rid  of  the  interest.^  It  has  even  boen  held, 
that  where  the  defendant  has  suffered  an  interested  witness  to  be 
examined,  on  the  undertaking  of  tho  plaintid''s  attorney  to  execute 
a  release  to  him  after  the  trial,  which,  after  a  verdict  for  the  plain- 
titf,  he  refused  to  execute,  this  was  no  sufficient  cause  for  a  new 
trial ;  for  the  witness  tiad  a  remedy  ou  the  undertaking.^  But  the 
witness,  in  such  cases,  will  not  be  permitted  to  proceed  with  his 
testimony,  even  wliilo  the  attorney  is  preparing  or  amending  the 
release,  without  the  consent  of  the  adverse  party.* 

§  430.  There  are  other  modes,  besides  a  release,  in  which  the 
competency  of  an  interested  witness  may  be  restored.  Some  of 
these  modes,  to  be  adopted  by  the  witness  himself,  have  already 
\>eea  adverted  to;^  namely,  where  he  has  assigned  his  own  in- 
terest, or  done  all  in  his  power  to  assign  it ;  or,  where  he  refuses 
to  accept  a  release  tondered  to  him  by  another.  So,  where,  being 
a  legatee  or  distributee,  be  has  been  fully  paid.^  An  indorser  is 
made  a  competent  witness  for  the  indorsee,  by  striking  off  his 
name  from  the  back  of  the  note  or  bill ;  but  if  the  bill  is  drawn 
in  sets,  it  must  appear  that  his  name  is  erased  from  each  one  of 
Uie  set,  even  though  one  of  them  is  missing  and  is  supposed  to  be 
lost;  for  it  may  be  in  tlie  hands  of  a  bond  fide  holder.^  A.  guar- 
antor, also,  is  rendered  a  competent  witness  for  the  creditor,  by 
delivering  up  the  letter  of  guaranty,  witli  permission  to  destroy 
it.*  And  this  may  be  done  by  the  attorney  of  the  party,  his  rela- 
tion as  such  and  the  possession  of  the  paper  being  sufficient  to 
justify  a  presumption  of  authority  for  that  purpose."  The  bail  or 
surety  of  another  may  be  rendered  a  competent  witness  for  him, 
as  we  liave  already  seen,  by  substituting  another  person  in  bis 
stead ;  which,  where  the  stipulation  is  entered  into  in  any  judicial 
proceeding,  as  in  tlie  case  of  bail  and  the  like,  tlie  court  will  order 

1  SoTmonr  v.  Strong,  i  Hill,  R.  226.         *  Doty  v.  Wilion,  14  Jotma.  STa 
Wbetberthebeliefoftliewitne»utohi«         *  Supra,%iVi. 

interest,  or  tiicimpreuion  under  which  he         *  Clarke  v.   Oanuoa,  Ity.   AM.  81; 

Ustifle*,  can  go  ftrthcr  than  to  afiect  the  Gebliudt  v.  Shindle,  15  S.  &  H.  2S6. 
crediUlitj  of  bis  testimony,  qairrt;  and  t  Steiometz  u.  Currie,  1  Unll.  269. 
weetupra,  |§  887,  888,  419.  '  Merchants'  Bank  v.  Spicer,  6  W«na. 

»  GoodSUo  B.  Welford,  1  Dong.  189,  618. 
lil,  per  A«hhnnt,  J.  *  Itdd ;  Witmn  t>.  McLaren,  10  Weoa . 

'  Hemming  v.  Engliih,  1  Cr.  U.  &  R.  657. 
■  «8i  g  T^nrh.  185,  fl.  o. 
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upon  motioD.  Tlie  same  may  be  done  by  depositirit  in  court 
a  sufficient  Bum  of  money ;  or,  in  tiie  case  of  bail,  by  a  suireuder 
of  the  body  of  the  principal.'  So,  where  the  liability,  which  would 
have  rendered  the  witnesa  incompetent,  is  discharged  by  the  operSf 
tion  of  law ;  as,  for  example,  by  tho  bankrupt  or  the  insolvent 
lawB,  or  by  the  statute  of  iimitationa.^  Where,  in  trespass,  several 
justifications  are  set  up  in  bar,  one  of  whict  ie  a  prescriptive  or 
customary  right  in  all  the  inhabitants  of  a  certtun  plEice,  one  of 
those  inhabitants  may  be  rendered  a  competent  witness  for  ibe 
defendant,  by  his  waving  that  branch  of  the  defence.'  In  trover 
by  a  bailee,  he  may  render  the  bailor  a  competent  witness  for 
him,  by  agreeing  to  allow  him,  at  all  events,  a  oertain  sum  for  the 
goods  lost.^  The  assignee  of  a  chose  in  action,  who,  having  com- 
menced a  suit  upon  it  in  the  name  of  the  assignor,  has  afterwards 
sold  and  transferred  his  own  interest  to  a  stranger,  is  thereby 
rendered  a  competent  witness  for  the  plaintiff.  ^  But  the  interest 
which  an  informer  has  in  a  statute  penalty  is  held  not  assignable 
for  that  purpose."  So,  the  interest  of  a  legatee  being  assigned, 
he  is  thereby  rendered  competent  to  prove  the  will ;  tiiou^  the 
payment  is  only  secured  to  him  by  bond  which  is  not  yet  due.^ 
So,  a  stockholder  in  any  money-corporation  may  be  rendered  a 
competent  witness  for  the  corporation,  by  a  transfer  of  Ms  stock, 
either  to  the  company  or  to  a  sti'anger ;  even  though  he  intends 
to  repossess  it,  and  baa  assigned  it  merely  to  qualify  himself  to 
testify ;  provided  tbere  is  no  E^eement  between  him  and  the 
assignee  or  purchaser  for  a  reconveyance.^  Wliere  a  witness  was 
liable  to  the  plaintiff's  attorney  for  the  costs,  and  the  attorney  had 
prepared  a  release,  in  order  to  restore  his  competency  in  case  it 
should  be  questioned,  but  no  objection  being  made  to  the  witness, 

■  Sunra,S  892, note  (l);B«lIe7r. Hole,         •  M^e  Stage  Co.  e.  Loogter,  2  SheiiL 

3  C.  &P.  660;  1  Mood.  &  M.  289,  s.  c;  M4. 

Lesgett  f .  Bord,  8  Wend.  876 ;  Tompkiiu         *  Sonlden  v.  Vu  Beiuselwr,  9  Wnd. 

V.  CurliB,  8  Cowen,  251;  Grey  v.  Young,  298. 

1  Harper,  88 ;  Allen  c.  Hankg,  18  Fick.         '  Commonwealth  v.   Haivesbeimer,  ] 

TU;  Beckley  i>.  Freeman,  16  Pick.  46S;  Aglim.  418. 

Pearcey  v.  Fleming,  6  C.  &  P.  603;  Leeg         ^  McHroj  u.  McBroy,  1  Rawle,  428. 
V.  Smitli,  1  M.  &  Iloli.  829;  Conutock  v.         <  Gilbert  n.  Manchegler  Iron  Co.  II 

Paie,  8  Rob.  Louis.   &.  440;  Fnter  v.  Wend.  627;  Utica  In*.  Co.  i:  Csdwell,  B 

Uanling,  S  Kerr,  94.  Wend.  296 ;  Stall  d.  The  CalakiU  Bank,  IS 

'Murray  d.  Judah,   6    Coven,  484;  Wend.  466;  Bank  of  Utica,  d.  Smalley,  3 

Ludlow  ».  Union  Ine.  Co.  2  8.  ft  B.  119;  Cowen,  770;   BeU  v.  Hull,  ftc,  Railway 

United  Statei  v.  Smith,4  Day,  121 ;  Quim.  Co.  6  M.  £  -W.  TOl ;  Blinoia  loi.  Co.  v. 

by  V.  Wroth,  8  H.  ft  J.  249;  Murray  8.  MarteiUes  Co.  1  Gilm.  286;  TJmon  Bank 

Mar»)i,  2  Hayn.  200.  v.  Owen,  4  Humph.  888. 

•  Prewitt  V.  TiUy,  1  C.  ft  P.  140. 
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he  -was  examined  for  the  plaintiff  "wiflioat  a  release,  this  van  con- 
sidered as  a  gross  imposition  upon  the  coiirt ;  and  in  a  sabHOqnent 
action  by  the  attorney  agunBt  the  witness,  for  his  costs,  he  was 
nonsuited.^  These  examples  are  deemed  sufficient  for  the  purpose 
of  illustrating  this  method  of  restoring  tiie  competency  of  a  vitxiew 
disqualified  by  interest. 

■  WUUnw*.  Goodwin.  11  Hocn,«tiL 
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CHAPTER  nr. 

OP  THE  EZAUNATIOK  OF  WmraSBn. 

I*  }  481.  The  mode  of  examlnaUoa  <□  dbcretiou  of  jad^. 
482.  Witi)«iKi  m>7  be  ezsmioed  apart  from  each  other. 
4$S.  Par^  calling  flnt  examinei ;  the  other  then  crosB-ezamlnea. 
484.  T flailing  queitioiu  not  allowed  on  direct  examination.    Facta,  and  not  oj/a 

4S^  8mnmai7  of  aome  of  the  late  cases. 

486.  Leading  qneatjons  allowed  on  direct  examfoatiou,  in  discretion  t^  flie  oovtL 
4SS.  Witneu  may  refresh  his  memoi?  bj  writlngt. 

487.  Difib«nt  dreutnstancei  under  wbit^  such  WTitings  resorted  to. 

488.  Such  wriUngishdtild  be  Dearly  coolemporaneoiu  with  the  tTattsactI<n. 
4SQ.  Papen  may  be  read  orer  to  blind  witoesa,  &c 

440.  Upon  what  lal^ectt  wltneoes  may  ezprew  optniont. 
440a.  Analysis  of  recent  casea  npon  the  point 

440b.  A  pTQJadlced  witness  more  reliable  as  to  &etB  than  opinions. 

441.  Tlie  opinions  of  witDewes  not  admUtible  iqmn  general  questions  ot  monl 

duty  and  conduct,  bat  as  to  da^  In  partlcniar  buslnoet. 

442.  Par^  not  allowed  to  diunvdit  his  own  wiineti. 
448.  But  he  may  pnn  the  &ct  otherwise. 

444.  How  ftr  It  Is  competent  to  discredit  the  par^s  own  witness  by  Roving  con- 

tradictory statements  made  elsewhere. 
444a.  Ton  may  inquire  of  tlie  witness  in  respect  to  tbem,  bnt  cannot  caatnAct 
him  by  his  own  statemeola. 

445.  Where  a  witness  givee  any  testimony,  be  may  be  cross-ejamined  by  flie 

other  par^  u  to  the  whole  caae. 

446.  Croaa-ciamination  a  valuable  test  of  witness's  fidelity. 

447.  This  right  extends  to  the  whole  trlsl,  even  where  the  pw^  .■KcaUs  hia  afr 

Tersary's  witness. 

448.  Testimony  reitricted  to  the  issue. 

44S.  On  cross-eiaminatioa  a  wider  range  allowed. 

4fiO.  State  of  witneu's  foeliDg  towards  party  a  material  inquiry. 

4C1.  Not  compellahle  to  criminate  himself 

461a.  Statement  of  the  role  according  to  recent  cases. 

462.  Not  excused  from  testifying  merely  agunst  hia  own  Interest 

468.  Witneu  not  obliged  to  give  testimony  exposing  him  to  fbr^tura  of  esMa. 

464.  Not  excused  from  giving  teatimony  material  to  issue  beoanse  it  wHl  tend  to 

degrade  witness. 
466,  46B.  Witness  may  be  compelled  to  give  answer.  In  all  csms,  wUcb  DMraly 

tends  to  disgrace. 
46T.  Tntoess  eannotbe  ssked  if  he  has  snfi&red  punishment. 
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I  U8.  Qaeitioiii  teodLDg  merel;  to  dugiace  iribHu,  and  not  to  aAct  oediUUtj, 
clearlj  Itukdmiuitde. 
4G9.  Eon  fiur  witcees  id$,j  be  aaked  qaettioiu  tending  to  lower  hii  credit. 
4flD.  Countel  CAonot  insist  upon  asking  questitms  which  witness  is  not  obliged  lo 

461.  Hay  be  impcMdwd  bj  general  testimonj  of  had  character. 
162.  So  abo  b;  showing  that  be  ba£  made  contradictory  statement*. 
468.  Cannot  be  examioedas  to  contents  of  letter  not  in  evidence. 

464.  Loss  of  p^KiT  proTcd  before  witness  croes-ezanuned  u  to  contents. 

466.  How  &r  witness  ma/  be  asked  if  he  hu  given  a  diflbrent  accoont,  tither 

orally  or  in  writing. 
466.  When  the  par^  maj  crosB-cxamtne  as  to  paper. 
46T.  Be-ezamination  onlj  eitcnd«  to  sut^ecC-matter  of  croas-examinatioD. 

465.  And  this  rule  ohtalna  where  the  crogs-examinatton  la  upon  matters  not  ma- 

terial to  the  issue. 
46S.  Witneai  attempted  to  be  discredited  on  croBS-examinatlan  may  be  siistdn«d 
by  general  proof  of  good  cliaracter.] 

§  431.  Havinq  thus  treated  of  the  means  of  procuring  the 
attendance  of  witnesBOB,  and  of  their  competency,  we  come  now  to 
consider  the  manner  in  which  they  are  to  be  examined.  And 
here,  in  the  first  place,  it  is  to  be  obserred,  that  the  subject  lies 
chiefly  in  the  discretion  of  the  judge,  before  whom  the  cause  is 
tried,  it  being  from  its  very  nature  susceptible  of  but  few  poeitire 
and  stringent  rules.  The  great  object  is  to  elicit  the  trutii  from 
the  witness  ;  but  the  character,  intelligence,  moral  courage,  bias, 
memory,  and  other  circumstances  of  witnesses  are  so  various,  as 
to  require  almost  equal  variety  in  the  manner  of  interrogation, 
and  the  degree  of  its  intensity,  to  attiun  that  end.  This  manner 
and  degree,  therefore,  as  well  as  the  other  circumstances  of  the 
trial,  must  necessarily  be  left  somewliat  at  large,  Bubject  to  tlie  few 
general  rules  which  we  shall  proceed  to  state ;  remarking  only, 
tiiat  wherever  any  matter  is  left  to  the  discretion  of  one  judge, 
his  decision  is  not  subject  to  be  reversed  or  revised  by  another. 

§  432.  If  the  judge  deems  it  essential  to  the  discovery  of  truth, 
that  the  witnesses  should  be  examined  out  of  the  hearing  of  each 
other,  he  will  so  order  it.  This  order,  upon  the  motion  or  sug- 
gestion of  either  party,  is  rarely  witiilield;  but,  by  the  weight 
of  authority,  the  party  does  not  seem  entitled  to  it  as  &  matter  of 
ri^t.^    The  course  in  such  cases  is  either  to  require  the  names  of 

<  In  Rex  v.  Cooke,  18  HoweU,  St  Tr.  Vanghsn,  Id.  404,  and  by  Sir  Michael 
848,  it  wa*  declared  by  Lord  C.  J.  Treby  Foster,  in  Rei  «.  Goodere,  17  Howell,  St 
to  be  grantable  of  tkror  only,  at  tbedis-  Tr.  1016.  See  also  1  Stork.  Erid.  168; 
entjon  of  the  comt,  and  this  opinion  was  Beamon  v.  Elllce,  4  C.  &  P.  686,  per  Taoib 
fbOowed  by  Ld.  C.  J.  Holt,  m  Rex  v.  ton,  J. ;  The  State  v.  Sparrow,  8  Mnrphy. 
40* 
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(Ite  wih.es86B  to  be  stated  by  the  couneel  of  the  reepectiTe  paiiieB, 
by  whom  they  were  summoned,  aad  to  direct  the  sheriff  to  keep 
them  in  a  separate  room  until  thej  are  called  for ;  or,  more  usually, 
to  cause  them  to  withdraw,  by  an  order  &om  the  bench,  accompsr 
nied  with  notice,  tliat  if  they  remain  they  will  not  he  examined. 
In  the  latter  case,  if  a  witness  remains  in  court  in  violation  of  the 
order  even  by  mistake,  it  is  in  the  discretion  of  the  judge,  whethei 
or  not  he  shall  be  examined.^  The  course  formerly  was  to  exclude 
him ;  and  this  is  still  the  inflexible  rule  in  the  ezohequcr  in 
revenue  cases,  in  order  to  prevent  any  imputation  of  unfairness 
in  proceedings  between  the  crown  and  the  subject  But  with  tliis 
exception,  the  rule  in  criminal  and  civil  cases  is  the  same."  But 
an  attorney  in  the  cause,  whose  personal  attendance  in  court  is 
necessary,  is  usually  excepted  &om  the  order  to  withdraw."  The 
right  of  excluding  witnesses  for  disobedience  to  such  an  order, 
though  well  established,  is  rarely  exercised  in  America ;  *  but  the 
witness  is  punishable  for  the  contempt. 

S.  467.    The  rule  U  (tat«d  by  Fortewnie,  ined  apart  from  each  other.    See  Aluon'a 

In  theia  nordi:   Et  il  ueceMitu  exegeri^  Practiue,  pp.  M2-&4G;  Tait  on  End.  420; 

dlridiuiur  teitei  htijaimodi,  donee  ipii  [Nelson  d.  State,  2  Swan.  237;  Beoaway 

depoeuerint  quicquid  velint,  ita  quod  die-  u.   Conyne,  S  Cluind.  214.]     [•The  mta 

turn   uniui    non   docebU   aut   concitaTit  doee  not  extend  to  the  paitr,  who  hai  » 

DOrum  aliam  ad   coniLmiUter   tetiiflcan-  right  to  remain  in  court  for  tbe  purpose  of 

dum.    Forteic.  De  Laud.  Leg.  Aogl.  c.  inBtructing  counsel.     Selfe  v.  baacaon,  1 

2t>.    Tbis,  howerer,  does  not  necagianty  E.  &  F.  194-1 

exclude  the  right  of  the  court  to  detcr^         ^  It  has,  hoireTer,  been  held,  that  if 

miDe  whether  (here  Is  any  need  of  a  sepa-  the  witness  remains  in  conrt,  in  disobe- 

late  examlDatuKi.    Mr.  Phillips  ttates  it  dience  of  it*  order,  his  testimoa^  canno^ 

oniv  as  the  uniform  course  of  piacdce,  on  tluit  ground  alone,  be  excluded;  bnt 

that  "the  court,   on   the  application  of  that  U  is  matter  for  cbaerTstian  on  his  eTv 

eouDsel,  will  order  the  witnesses  on  both  dence.    Chandler  a.  Home,  2  M.  4i  Rob. 

Bides  to  withdraw."    2   Phii.  Evid.  896.  423.    As  to  the  rule  in  tbe  text,  see  Th« 

And  see,  aeeonlingly,  Williams  d.  Hullie,  Slate  v.  Brookshire,  2  Ala.  808,  aoc 
1  Sid.  131 ;  Swift  on  Evid.  512.    In  Tay-         »  Attorney-Gen.  v.  Bulpit,  9  Price,  4: 

lor  B.  Lawson,  3  C.  t  P.  648,  Best,  C.  J.,  Parker  v.   McWilliam,  6  BioH.   688;    i 

regretted  that  die  rule  of  parliomeniary  Moore  &  Payne,  4B0,  s.  c;  Thomai  v. 

practice,  which  exeluiles  all  witnesses  hut  David,  7  C.  &  P.  SGO ;  Itez  v.  CoUey,  1  H. 

the  one  under  examination,  was  not  uni-  &  Malk.  82S ;  Beamon  a.  Ellice,  4  C.  &  P. 

Teraally  adopted.   But  in  Southey  b.  Nash,  5SS,  and  note  (b) ;  [McLean  v.  6tMe,  IS 

7   C.  &  P.  832,  Aldenon,  B.,  expressly  Ala.  672.) 

recognized  it  as  "  tlie  right  of  either  party,         ■  Everett  r.  Lowdbam,  6  C.  &  P.  91 ; 

at  any  moment,  to  require  that  thti  unex-  Fotoero  v  v.  Badderiey,  By.  ft  M.  480.    [So 

amined  witnesses  shall  leare  tlie  court."  It  is  orduiartly  with  expert*,  and  Trimriiint 

It  is  a  general  rule  in  the  Scotch  law,  that  called  ai  to  diaracter,  Ac    And  In  iIiom 

witnesses  should  be  examined  separately  j  (tales  In  which  psutiea  ale  made  compa- 

and  it  is  founded  on  the  importance  of  tent  witneases,   it  wonld  seem  that  the 

having  the  story  of  each  witness  ftesh  order  of  ezaludiin   should   not   indnde 

from  his  own  recollection,  unmiogled  with  them ;  and  it  is  the  better  practice  ss  a 

the  impression  received  from  hearing  the  general  rule  In  tboM  states,  so  &r  as  it  la 

testimony  of  others  in  the  same  case.    To  known  to  be  eatabliibed,  when  tbe  wit- 

this  rule,  an  exception  is  allowed  in  tiie  nesses  in  a  caae  are  ordered  to  withdraw, 

case  of  medical  witnesses ;  but  even  those,  to  except  pMtiei  frcnn  llie  order^ 
OB  matters  of  medical  opinion,  are  exam-        '  See  Anon.  1  HiD,  3U,  ISA ;  Tk* 
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§  488.  WhoQ  a  witness  has  been  duljr  sworn,  and  liis  competency 
is  settled,  if  objected  to,'  be  ia  first  examined  by  the  party  pro- 
ducing him ;  vhich  is  called  his  direct  examination.  He  is  after* 
mtrds  examined  to  tbe  same  matters  by  the  adverse  party ;  which 
is  called  his  avtt-examination.  These  examinations  are  conducted 
orally  in  open  court,  under  the  regulation  and  order  of  tlie  judge 
and  in  his  presence  and  that  of  the  jury,  and  of  the  parties  and 
their  counsel. 

§  484.  Ib  the  direct  examination  of  a  witness,  it  is  not  allowed 
to  put  to  him  what  are  termed  leading  quettiont;  that  is,  questions 
which  surest  to  the  wibiess  tbe  answer  desired.^  The  rule  is 
to  be  understood  in  a  reasonable  sense ;  for  if  it  were  not  allowed 
to  approach  tiie  points  at  issue  by  such  questions,  tlie  examinations 
would  be  most  inconveniently  protracted.  To  abridge  the  proceed- 
ings, and  bring  the  witness  as  soon  as  possible  to  the  material  points 
on  which  he  is  to  speal;,  the  counsel  may  lead  him  on  to  ttiat  length, 
and  may  recapitulate  to  Mm  the  acknowledged  facts  of  the  case 
which  have  been  already  established.  The  rule,  therefore,  is  not 
applied  to  that  part  of  the  examination,  which  is  merely  introductory 
of  that  which  is  material.  Questions  are  also  objectionable,  as 
loading,  which,  embodying  a  material  fact,  admit  of  an  answer  by  a 
simple  negative  or  affirmative.  An  ai^mentative  or  pregnant 
course  of  interrogation  is  as  faulty  as  the  like  course  in  pleading. 
The  interrogatory  must  not  assume  foots  to  have  been  proved,  which 
have  not  been  proved ;  nor,  that  particular  answers  have  been 
given,  which  have  not  been  given."  The  witness,  except  in  certain 
cases  hereafter  to  be  mentioned,  is  to  be  examined  only  to  matters 
of  fact  within  Us  own  knowledge,  whether  they  consist  of  words 
or  actions ;  and  to  these  matters  be  should  in  general  be  plainly, 
directly,  and  distinctly  interrogated.  Inferences  or  conclusions, 
which  may  he  drawn  from  facts,  are  ordinarily  to  be  drawn  by  the 

Stata  V.  Sparrow,  8  Mmph.  487;  The  cante.  or  cooiNm  in  conducting  it;  to- 
State  V.  Brookshlre,  2  Ala.  SOSiDyer  v.  getber  witb  bii  age,  and  whether  he  ii 
Horria.  4  Mi*.  214 ;  KeMh  v.  WilKm,  6  mamed  or  not,  and  Uie  degree  of  hii  rela- 
Hb.  435;  IFleniant  t>.  StaW,  16  Ark.  624;  tumahip  to  tbe  pftrtj  adducing  him.  Tait 
Sartorioiu  v.  Slate,  24  Mlsa.  602;  Fortw  v.  on  End.  424. 

Stale,  2  Carter,  4Sfi.l  '  Snyder  v.  Snyder,  6  Binn.  48S:  Hai^ 

1  The  courae  in  tlie  Scotch  conrti,  after  riaon  t>.  Bovan,  8  Woahingt.  680 ;  Parkin 

Bwitneu  is  8wom.  is,  first  to  examine  him  v.  Moon,  T  C.  &  P.  408 ;  Aluoa'i  Practice, 

M  inUialibut,  namdy,  whether  he  hai  been  646 ;  Tait  on  Evid.  42T. 
bMnicted  what  to  ««y,  ot  hu  raceiTed  or        *  Hill  t>.  Coombe,  1  Stark.  Eiid.  163, 

baa  been  prombed  any  good  deed  fw  what  note  (qq.);  Handleyir.  Ward,  Id.:  Time/ 

heUtoaar.DrbearBBiiylll-wiUtothead-  v.  Tbe  Stale,  8  Sm.  &  Uanh  lOi 
ivrw  paity,  or  tun  »ay  IntereM  ta  the 
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JU17  &Ione ;  except  vhere  the  concluBiDn  is  an  inference  of  skill 
and  judgment ;  in  irhicli  case  it  maj  be  drawn  by  an  expert,  and 
testified  by  hbn  to  the'  jury.* 

[  "  §  434a.  There  is  probably  no  rule  of  practice  more  habitually 
violated  by  counsel  in  the  examinatioR  of  witnesses,  than  that 
queBtions  should  not  be  leading.  It  is  rather  an  exception  to  find 
questions  so  framed  as  to  elicit  the  knowledge  of  witnesses,  with- 
out intimating  the  desire  of  the  examiner.  But  no  one  can  fail  to 
perceive,  that,  when  that  is  done  skilfully,  it  adds  groat  weight  to 
the  testimony.  In  New  Hampshire,  it  is  said  that  a  question  to  be 
leading  must  instruct  the  witness  how  to  answer ;  or  put  words  into 
his  mouth  to  be  echoed  back ;  or  in  some  way  surest  the  answer 
desired;*  and  that  a  question  calling  tor  a  direct  affirmatiTe  or 
negative  is  not  leading  unless  it  suggest  one  more  than  the  other.* 
The  matter  is  considerably  discussed  in  a  modem  case  in  Penn- 
sylvania.* And,  in  another  case'  there,  it  was  said  that  an  inquiry, 
whotlier  a  person  by  name  showed  him  where  the  corner  of  land 
was,  is  not  leading.  It  may  be  in  a  sense  leading,  but  not  within 
the  rule  of  exclusion,  since  it  was  merely  inducement,  and  in  itself 
of  no  importance.  It  is  best  such  questions  should  be  put  in  a 
leading  form  to  save  time.  But  the  main  inquiry,  "  What  did  he 
show  you  as  the  comer  ?  "  should  be  left  entirely  to  the  witness. 
A.  person  cannot  be  allowed  to  discredit  his  own  witness  by  asking 
if  the  acconut  now  given  is  the  same  as  that  given  by  him  on  a 
former  occasion.'  Nor  can  one  assume,  in  framing  a  question 
to  Ills  witness,  the  existence  of  facte  not  proved.'  The  pre- 
siding judge  may,  of  course,  interrogate  the  witnesses  in  any 
form  and  to  any  extent  lie  may  deem  important  to  the  ends  of 
justice"*] 

§  485.  In  some  catee  however,  leading  questions  are  permitted, 
even  in  a  dire^  examination ;  namely,  where  the  witness  appears 
to  be  hostile  to  the  party  producing  him,  or  in  the  interest  of  thf> 
other  party,  or  unwilling  to  give  evidence ;  ■  or  where  an  omissiim 

1  1  SUrk.  Evid.  162;  Goodtitle  d.  Be-  '  Commonwealth  v.  OalaroD,  9  ADen, 

TOtt  0.  Bnaiftm,  4  T.  B.  497.  271.] 

s  Page  V.  Parker,  40  N.  H.  47.  •  Qarke  v.  Safferj,  Ry.  &  M.  126,  per 

'  [■  Spear  p.  Kichanieon,  87  N.  H.  28.  Bwt,  C.J.  •  Begina  u.  Chipnwn,  8  C.  &  F. 

*  WUiOQ  D.  McCuliough,  2S  Fenn.  St.  55B;  BegiDa  i>.  Ball,  Id.  745;  Regina  d 

*40.  Mnrphj,  Id.  297 ;  Bank  of  Nortli.  Libt> 

'  KemmerdT  v.  Edelman,  Id.  113.  tJM  t>.  Davis,  8  Wotta  &  Serr.  2B6 ;  Towiu 

■  Suichei  D.  People,  21 N.  Y.  Ct  J^ip.  v.  Alford,  2  Ala.  8T8.    Leading  queaiioQi 

147.  aie  not  allowed  in  ScotlaDd,  even  in  croaa- 

I.  ao  m.  ITft  exuniniDg.    Tait  on  Kvid.  427 :  Allttn't 
Fractioe,  &4e. 
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in  his  testimony  is  evideutly  caused  by  want  of  recollection,  irhich 
a  suggestioD  may  assist.  Thus,  where  the  wltnesB  stated,  that  be 
could  not  recollect  the  names  of  the  component  members  of  a 
firm,  so  as  to  repeat  them  without  suggestion,  but  tliought  he 
might  possibly  recollect  them  if  suggested  to  him,  tiiis  was  per- 
mitted to  be  done.'  So,  where  the  trausaction  involves  numerous 
items  or  dates.  So,  where,  irom  the  nature  of  the  case,  the  mind 
of  the  witness  cannot  be  directed  to  the  subject  of  inquiry,  witli- 
out  a  particular  specification  of  it;  as,  where  he  is  called  to 
contradict  another,  as  to  the  contents  of  a  letter  which  is  lost, 
and  cannot,  without  suggestion,  recollect  all  its  coutents,  the 
particular  passage  may  be  suggested  to  him.^  So,  where  a  witness 
's  called  to  contradict  another,  who  had  stated,  that  such  and 
luch  expressions  were  used,  or  the  like,  counsel  are  sometimes 
'permitted  to  ask,  whether  those  particular  expressions  were  used, 
or  those  things  said,  instead  of  asking  the  witness  to  state  what 
was  said.'  Where  the  witness  stands  in  a  situation,  which  of 
necessity  makes  him  adverse  to  the  party  calling  him,  as,  for 
example,  on  the  trial  of  an  issue  out  of  chancery,  with  power  to 
the  plaintiff  to  examine  the  defendant  himself  as  a  witness,  he 
may  be  cross-examined,  as  a  matter  of  right.*  Indeed,  when  and 
under  wliat  circumstances  a  leading  question  may  be  put,  is  a 
matter  resting  in  the  Bound  discretiou  of  the  court,  and  not 
a  matter  which  can  be  assigned  for  error." 

>  Acerro  a  at.  v.  Fetrani,  1  Stark.  B.  much  of  the  pracllcal  consequencea  of  th« 

100,  per  Lord  Rllenboroagli.     (*  So  n  wii-  doctrines  he  hai  published  lo  the-vorld." 

Dess  who  denies  his  own  certificate,  or  Per  Best,  C.  J.,  in  Hovill  d.  StepbensoD, 

•tatet  tliat  it  wu  collusive!;'  miulc,  or  in  6  B'aig.  493. 

way  otiicr  mode  sliows  B,a  intereaC  uf  feel-         *  Mood;  v.  Howell,  IT  Pfck.  498.    In 

iug  for  Ilie  party  opposed  lo  the  ono  call-  this  case  the  law  on  this  i>oint  was  thus 

ing  him,  nmy  be  cxnmined  in  the  usual  stated  by  the  learned  chief  justice ;  "  The 

mode  of  croBS-exami nation.      MartEu   v.  court  have  no  doubt  that  it  Is  within  the 

Travellers'  Iiu.  Co.  1  F.  4  F.  606.]  discretion  of  a  judge  at  the  triiCl,  under 

-  Courteen  r.   Toiise,  1   Campb.  43;  iiarticulBr  circumstances,  to  permit  •  leud- 

Edmonds  «.  Walter,  8  Stark.  K,  7.  log  qoeation  to  be  put  to  one's  own  wit- 

*  1  Stark.  Evid.  Iffii.    Mr.  Phillip*  Is  ness ;  as  when  he  is  mnnifbslly  reluctant 

of  oi^nion  that  the  regular  mode  should  and  hostile  to  the  interest  of  tlie  party 

flnt  be  exhausted  in  such  cases,  before  colling  him,  or  where  he  has  eihaustM 

leailing  quostiuna  are  resorted  to.     Phil,  his  memory,  without  stating  the  parlicu- 

4  Am.  on    Evid.  pp.  WO,  syl ;   2  Pliil.  lar  Teqaired,  where  it  1«  a  proper  name,  or 

Evid.  404,  40Q.  .  other  fact  which  cannoC  be  significantly 

'  Clarke   v.   SaB&ry,  By.  &   M.   \2S.  pointed  to  by  a  genera!  interrogatory,  or 

The  policy  of  tliese  rules,  as  well  na  of  where  the  witness  is  a  child  of  tender 

atuoit  all  other  rules  of  Uie  common  taw  years,  whose  attention  con  be  called  to  the 

oo  the  ■ub,|ect  of  evidence,  is  contruvertod  matter  required,  on  I  if  by  a  pointed  or  lead' 

in  the  Rationale  of  Judicial  Evidence,  by  ing  queitinn.     So  a  judge  may,  tn  his  di*- 

Jwemy   Itenihara;  —  "a  learned  writar,  cretion,  prohibit  certain  leading  quHtion* 

wbo  lias  devoted  too  much  of  his  time  to  &om  being  put  to  an  adversary's  witneaa, 

tlw    theory    of  jtuisprudence,  to   know  where  the  wIumm  shows  a  strmg  tatenit 
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§  4S6.  Though  a  witnesa  can  testify  only  to  such  facts  as  are 
vithm  his  own  knowledge  and  recollecUoii,  jet  he  is  permitted  to 
refresh  and  atsiit  hit  memory^  by  the  use  (^  a  written  itutrumeiU, 
memoraoduin,  or  entry  in  a  hook,  and  may  be  compelled  to  do  so, 
if  the  writing  is  present  in  court.'  It  does  not  seem  to  be  neces- 
sary tliat  the  writing  should  have  heen  made  by  the  witnera  him- 
self, nor  that  it  should  be  an  original  writing,  provided,  after 
inspecting  it,  he  can  speak  to  the  facts  from  his  own  recollection.' 
So  also,  where  the  witness  recollects  that  ho  saw  the  paper  while 
the  facts  were  fresh  in  his  memory,  and  remembers  that  he  then 
knew  that  the  particulars  therein  mentioned  were  correctly  stated.' 
And  it  is  not  necessary  that  the  writing  ttuis  used  to  refresh  the 
memory  should  itself  be  admissible  m  evidence ;  for  if  inadmis- 
sible in  itself,  as,  for  want  of  a  stamp,  it  may  still  be  referred 
to  by  the  witness.*  But  where  the  witness  neither  recollects  tlic 
fact,  nor  remembers  to  have  rect^nized  the  written  statement  as 
true,  and  the  writing  was  not  made  by  him,  his  tu^timouy,  so  &r 

or  bUa  in  &Tor  of  the  croM-ezamimng  k1  U,  a  former  trial.    Ijivs  v.  Reed,  2 

partj,  uid  Deeds  onlj  aa  intimidoD,  t«  asy  Lewiii,  Cr.  Cat.  I(i2.    And  ban  bia  depo- 

whatefer  i»  moat  favorable  to  that  party,  ailioa.    Smith  a,  Morgan,  2  U.  &  Rob. 

Tbe  witnesa   maj  hare   purpoaelf   con-  259.    And  from  a  printed  capj  of  tiia  r^ 

<»Bled  Buch  bias  in  favor  or  one  party,  to  port.    Bome  v.  Mackenzie,  6  C.  &  Fin. 

induce  the  oilier  to  cnll  him  and  make  him  628.    And  from  notea  of  another  pereon'e 

hia  wilncas;  or  the  liarty  calling  him  may  evidence,  at  a  former  trial  examined  by 

be  compelled  to  do  ao,  to  prove  some  aiit-  him  during  that  trial.   Hegina  u.  Fhilpota, 

gia  fact  neceaaary  to  Ills  case.    Thia  di».  6  Cox,  Cr.  C.  829.    Or,  within  two  dari 

cretionary  poirer  to  vary  the  general  rule,  aftenrardi.    Ibid,  per  Erie,  J.    But  tbe 

ia  to  bo  exercised  only  ao  far  as  the  pur-  counsel  for  the  priaooer,  on  cn»a«xam- 

posec  of  justice  plainly  require  it.  and  it  to  iniag  a  witneas  for  the  proaecutioD,  ia  not 

(M  tegnlaled  by  the  circtimatancea  of  each  entitled  to  put  the  deposition  of  the  wit- 

eaie.      And  see  Donnell  o,  Jones,  18  Ala.  ness  into  his  hand,  for  the  purpose  of  r«- 

490.     I*  Walker  r,  Dunspaugh,  20  N.  Y,  freshing  his  memory,  viithout  giving  it  in 

(6  Smith)  170.     But  when  it  ia  ao  eier-  eridence.    Hegina  v.  Ford,  Id.  IM;  [s.o. 

ciaed  ai  to  deprive  tlie  party  of  important  4  Eug.  Law  &  Eq.  678 ;  Slate  r.  LnB,  87 

evidence,  the  question  may  be  raiaed  on  ap-  Maine,  246.    But  where  a  witness,  whose 

peal.     Qualer  c.  Wataon,  4  Jonc*,  Law.  depoaition  had  been  previously  taken,  waa 

456.)  asked  in  crota-eianiinalion  what  he  had 

'  Heed  v.  Boordman,  20  lick.  441.  stated  in  the  depositioii,  he  was  pcmuttcd 

'  Doe  e.   Perkins,   S   T.   R.  749,  ex-  to  refresh  hia  recollection  by  refbrrine  to 

r landed  in  Bex  a.  St.  Martin's,  Leicester,  a  oopy  of  the  depoaiUon.     George  r.  Joy, 

Ad.  &  Kl.  215 ;  Burton  v.  Plummer,  Id.  10  N.  H.  544.} 
841  j  Burroughs  P.  Martin,  2  Campb.  112;         ■  Burrough  u.  Martin,  2  Campb.  113; 

Duchoas  of  Kingston'a  caae,  20  Howell's  Burton  v.  Plummer,  2  Ad.  &  Kl.  848,  pn 

St  Tr.  C19;  Henry  i:  Leo,  2  Chitty  E.  Lord  Denman;  Jacob  b.  Lindsay,  1  Eaat, 

124;  Rambert  i-.  Cohen,  4  Esp.  218.    In  466;  Dowper  b.  Roweil,  24  Venn.   84S. 

Meagoe  o-  Simmons,  2  C.  &  1*.  75,  Lord  But  lee  Butler  t>.  Benson,  1  Barb.  Ch.  R. 

Tenlerden  obsened,  that  the  usual  courae  528 ;  [Seavy  v.  Dearborn,  19  N.  U.  851 ; 

wa«  not  to  permit  the  wilneaa  to  refresh  Webster  u.  Clark,  10  Foster,  245 ;  Slate  v 

his  memory  tram  any  paper  not  of  hia  own  Col  well,  8  R.  I.  182.]     ['Green  d.  C^ilk, 

trriting.    And  so  ia  the  Scotch  practice.  16  Md.  566.] 

Tait  on  Evid.  188.     Hut  a  witness  has         '  Maugham  t>.  Hnbhard,  8  B.  &  C.  14; 

been  allowed  to  rofresh  hia  memory  from  Kentington  v.  -Ihglis,  8  East,  378 ;  rapra, 

thtt  notes  of  Ills  testimony,  taken  by  coon-  SS  90,  SQ8. 
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tB  it  is  founded  npon  the  written  paper,  is  but  hearsay ;  and  a  wit- 
DeBS  can  no  more  be  pennitted  to  give  evidence  of  his  inference 
tram  what  a  third  person  has  written,  than  from  what  a  third  per- 
son has  said.^ 

§  437.  The  cases  in  which  writings  are  pennitted  to  bo  used  for 
this  porpoae,  may  be  divided  into  three  classes.  (1.)  Where  the 
writing  is  used  only  for  the  purpose  of  assisting  the  memory  of 
the  wilneSB.  In  this  case,  it  does  not  seem  necessary  that  the 
writing  should  be  produced  in  court,*  though  its  absence  may  afford 
matter  of  observation  to  the  jury ;  for  the  witness  at  last  testifies 
firom  his  own  recollection.  (2.)  Where  the  witness  recollects 
having  seen  tdie  writing  before,  and  though  ho  has  now  no  iude- 
pedent  recollection  of  the  (acts  mentioned  in  it,  yet  he  remembers 
that,  at  the  time  he  saw  it,  he  knew  the  contents  to  be  correct. 
In  this  case,  the  writing  itself  must  be  produced  in  court,  in  order 
tiiat  the  other  party  may  cross-examine ;  not  that  such  writing  is 
thereby  made  evidence  of  itaelf,  but  that  the  other  party  may 
have  the  benefit  of  the  witness's  re&eshing  his  memory  by  every 
part.^  And  for  the  same  reason,  a  witness  is  not  permitted  to 
refresh  his  memory  by  extracts  made  fi'ora  other  writings.*  (8.) 
Where  the  writing  in  question  neither  is  recognized  by  the  witness 
aa  one  which  he  remembers  to  have  before  seen,  nor  awakens  his 
memory  to  the  recollection  of  any  thing  contained  in  it ;  but,  never- 
theless, knowing  the  writing  to  be  genuine,  his  mind  is  so  con- 

'  2  Phil.  Evid.  418.  bocad  to  rend  it  in  eTtdcnce ;  aod  may 

'  Kensingloii  b.  Inglw,  8  Eaet,  278 ;  also  eak  tJie  witness  when  it  wa«  written. 

Burton  v.  Flummer,  2  Ad.   &  El.   S4I.  irithout  being  bound  to  put  it  into  the 

[Bat  see  HamsoD  v.  Middkton,  11  Gratt.  case.    Rex  e.  Ramaileu,  2  C.  &,  ¥,  603. 

b2T;   Howland  v.   SLeiiff,  &c.,  6  Sandf.  The  American  courte  have  aometinieg  car- 

219.]                    .  ried  the   nUe  fiiittier   than   it  has  been 

*  Supra,  5§  116,  48fi ;  Bex  i>.  St.  Mar-  cvried    in   England,    by   admitting    the 

tin'i,  Leiceater,  2  Ad.  &,  El.  216,  per  Pat-  writing  itself  to  go  in   evidcncs  to  tho 

tMon,  J. ;  Sinclair  d.  Stereneon,  1  C.  &  P.  juiy,  in.  all  ca«es  nrhcre  it  tvas  made  by 

&82i2Bing.  Oie,  B-o.;  10Moare,46,  b.  a. ;  the  witneas  at  the  time  of  the  fact,  for  the 

Loyd  i>.  Ereahfleld,  2  C.  4  P.  825 ;  8  D.  4  purpose  of  preaerving  tlie  memory  of  it. 

R.  19,  a.  c.    If  the  paper  ii  ahown  to  the  if,  at  tlie  time  of  teatifyiii)[.  he  can  recol- 

wilnesi,  directly  to  moye  the  handwriting,  lect  nothing  ftirther  tluui  that  he  had  ac- 

it  has  been  ruled  that  the  other  party  haa  curately  reduced  the  whole  traoBaction  to 

not  tlieref(H«  a  right  to  UBe  it     Sinclair  a.  writing.    Farmera'  and  Meclianics'  Bniik 

Stercuion,  mpm.    But  the  contrary  has  r.  Boraef.  1  Sawie,  162;  Smith  v.  Lane, 

aince  been  hefd,  by  Boaanqnet,  J„  in  Ru»-  1!^  S.  &  B.  84,  per  Gib«on.  J. ;  The  Stale 

nU  o.  Byder,  6  C.  &  P.  416,  and  with  good  v.  Rawla,  2  Nolt  &  McCord,  831 ;  Clark  v. 

rea«on ;  for  the  advena  party  hu  a  right  Vorce,  16  Wend.  103 ;  MerriU  u  Itliaca  & 

to  cnwa-ezamine  the  witnesa  at   to  tlie  Oswego  Railroad  Co.  13  Wend.  566,  60G, 

handwriting.     2  Phil.  Evid.  400.    But  if  697,  698 ;  Haven  v.  Wendell,  11  N.  Ramp, 

tbe  conmel,  in  crosa-ezamination,  puts  a  112.    But  see  Lightner  v.  Wike,  4  S.  4  It. 

paper  into  a  witneaa'a  hand,  in  order  to  20S;  [Infra,  ^i66.] 

refresh  hia  memory,  the  opposite  counsel  *  Doe  f .  Perkina,  ST.  B  749;  2  Ad.  J 

luM  a  risht  to  ]X)Ok  M  it,  without  being  Kl.  216. 
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tinced,  that  he  ia  on  tliat  groond  enabled  to  Bwear  positively  as 
to  the  fact.  An  example  of  this  kind  is,  where  a  banker's  clerk 
la  ahovn  a  bill  of  exchange,  which  has  his  own  writing  upon  it, 
from  which  he  knows  and  is  able  to  state  positiTely  that  it  passed 
tlirough  his  hands.  So,  where  an  agent  made  a  parol  lease,  and 
entered  a  memorandum  of  the  terms  in  a  book  which  waa  pro- 
duced, but  the  agent  stated  Uiat  lie  had  no  memory  of  the  trans- 
action but  from  the  book,  without  which  he  should  not,  of  his  own 
knowledge,  be  able  to  speak  to  the  &ct,  but  on  reading  the  entry 
he  had  no  doubt  that  the  fact  really  happened ;  it  was  held  suffi- 
cient.^ So,  where  a  witness,  called  to  prove  the  execution  of  a 
deed,  sees  his  own  signature  to  the  attestation,  and  says,  that 
he  is  therefore  sure  that  he  saw  the  party  execute  the  deed ; 
that  is  sufficient  proof  of  the  execution  of  a  deed,  though  he  adds 
that  he  has  no  recollection  of  the  fact.'  In  these  and  th^.  like 
cases,  for  the  reason  before  ^veu,  the  writing  itself  must  bo  pro- 
duced.* 

§  438.  As  to  the  time  when  the  Kriftr^,  thus  used  to  restore  the 
recollection  of  facts,  shouid  have  been  made,  no  precise  rule  seems 
to  have  beeu  established.  It  is  most  frequently  said,  that  the 
writing  must  have  been  made  at  the  time  of  the  fact  in  question, 
or  recently  afterwards.*  At  the  farthest,  it  ought  to  have  been 
made  before  such  a  period  of  time  has  elapsed,  as  to  render  it 
probable  that  the  memory-  of  the  witness  might  have  become  defi- 
cient." But  the  practice,  in  this  respect,  is  governed  very  much 
by  tlio  circumstances  of  the  particular  cose.  In  one  case,  tc 
prove  the  date  of  an  act  of  bankruptcy  committed  many  years 

'1   Stnrk.  Kvid.   164,    15G;    Alison's  proved  to  hnre  written  a  certain  article  ia 

Pracdce,  pp-  640,  641 ;  Tait  cm  Erid.  iSf.  a  uewsp^ier,  but  the  nmnuecript  wu  lost, 

"  Rei  V.  St.  Martin'*,  Leiceater,  2  Ad.  and  A  hail  no  recollection  of  the  &ct  of 

&  El.  210.    See  also  Uaig  v.  Newton,  1  wridog  it,  it  whs  held  that  die  newspaper 

Const.  Rep.  4^  ;  Shorpe  v,  Binglej,  Id.  might  be  used  to  refresh  his  memory,  and 

873 ;  [Marlin  u.  Good,  14  Md.  366 ;  Cola  that  he  might  then  be  asked  whether  he 

p.  Jessnp,  6  Selden  {N.  V.),  9ej  had  an;  douht  tbat  the  bet  was  as  therein 

*  Maogbsm  u.  Hubbaid,  8  B.  &  C.  16,  staled.  Topluun  v.  McGtegur,  1  Car.  k 
per  Bailey,  J. ;  Russell  v.  Coffln,  S  Hck.  Kir.  320.  Bo,  where  the  tnnawtion  hail 
143,  160 ;  Den  v.  Donrnain,  1  Green's  B.  &ded  from  the  memory  of  the  witneu, 
136,  142 ;  Jackson  r.  Chrlatman,  4  Wend,  bnt  he  recollected,  that  while  it  waa  recent 
277,  282;  Merrill  v.  Ithaca,  &c..  Railroad  and  fh>sh  in  his  memory,  be  had  staled 
Co.  IB  Wend.  G9S;  Patterson  v.  Tucker,  the  drcamatances  in  hi*  eiamination  be- 
4  Halst  822,  8S2.  333;  W^ieeler  u.  Hatch,  fore  commissioner^  of  bankruptcy,  wMck 
8  Fairf.  839;  Pigott  d.  Hollonay,  1  Binn.  they  had  reduced  (o  writing,  and  he  hid 
4S6;  Collins  v.  Lemastera,  2  Bail.  141.  signed;  he  waa  allowed  to  look  at  his  ei- 

*  Tanner  v.  Taylor,  oiled  by  Buller,  J.,  aniinaCion  to  refresh  hi*  memoiy.  Wood 
Id  Doe  d.  Perkins,  8  T.  R.  764 ;  Howard  tr.  Cooper,  Id.  646. 

P.  Canfleld,  6  Dowl.  P.  C.  417 ;  Dupuy  v.         *  Jones  v.  Stnmd,  2  C.  &  P.  196. 
Truman,  2  T.  &  Col.  341.    Where  A  was 
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before,  a  witness  vas  permitted  to  recur  to  hiB  own  deposition, 
made  some  time  during  the  jear  in  which  the  fact  happened.' 
la  aoother  case,  the  witness  waa  not  permitted  to  refresh  lii^ 
memory  with  a  cop;  of  a  paper,  made  by  himself  six  months  . 
after  be  made  the  ori^nal,  though  the  original  was  proved  to 
have  been  so  written  over  with  figures  as  to  have  become  unin- 
telligible ;  the  learned  judge  saying,  that  he  could  only  look  at 
tlie  original  memorandum,  made  near  the  time.*  And  in  a  still 
later  case,  where  it  was  proposed  to  refer  to  a  paper,  which  the 
witness  had  drawn  up  for  the  party  who  called  him,  after  the 
cause  was  set  down  for  trial,  the  learned  judge  refused  it; 
observing  that  the  rule  must  be  confined  to  papers  written  con- 
temporaneously with  the  transaction.'  But  where  the  witness  had 
herself  noted  down  the  transactions  from  time  to  time  as  tliey 
occurred,  but  had  requested  the  plaintiff's  solicitor  to  digest  her 
notes  into  the  form  of  a  deposition,  which  she  afterwards  had 
revised,  corrected,  and  transcribed,  the  Lord  Chancellor  indig- 
nantly suppressed  the  deposition.* 

§  439.  If  a  witness  has  become  blind,  a  contemporaneous  writing 
made  by  himself,  though  otherwise  inadmissible,  may  y^t  be  read 
over  to  him,  in  order  to  excite  his  recollection.'  So,  where  a 
receipt  for  goods  was  inadmissible  for  want  of  a  stamp,  it  waa 
permitted  to  be  used  to  refresh  the  memory  of  a  witness  who  heard 
it  read  over  to  the  defendant,  the  latter  at  the  same  time  admitting 
the  receipt  of  the  goods.' 

1  VMiBh«a  t>.  HarUn,  1  Btp.  440.  *  Jacob  o.  Lindsaj,  1  Eut,  4$0.  In 
1  Jooet  D.  Strand,  2  C  &  P.  196,  per  Scotland,  the  Butyect  of  the  lue  oni]  proper 
Beit,  C.  J.  Id  tbU  case,  the  word*  in  the  office  of  writingi,  in  reslorinK  the  recollec- 
CopT  and  as  iwom  to  bj  Che  witneM,  were  tlon  of  wibtemet,  hHi  been  well  coneidertid 
■poken  to  tlie  plaintiff';  but  on  prodacuig  and  settled;  and  the  law  ai  pcac-tiEetl  in 
Uie  original,  which,  on  ftirtber  rcQection.  the  conrta  of  that  conntry,  ii  dated  with 
wat  conSrmed  b;  the  witneu,  it  appeared  preciaion  bj  Mr.  Alison,  in  hia  elegant  nnd 
that  thej  were  apoken  of  him.  .  The  ac-  philoBophiEal  Treatise  on  the  Pnictin;  nf 
Hon  waa  iilander  ;  and  the  wordi  being  laid  the  Criminal  Iaw.  "It  is  freauentlj' made 
accordmg  to  tjie  copy,  for  thia  vanance  a  qneitioii,"  he  obaerrea,  "  whether  a  wit- 
Hie  plninnO'  was  oooiuited.  oess  may  refer  to  notes  or  memonnLhnns 

*  Stoiokeller  d.  Newton,  9  C.  &  P.  81S.  made  to  assist  his  memory.  On  tliis  siib- 
[So  where  a  witneta,  Ave  moadia  atler  the  ject,  the  rule  is,  that  notes  or  memoniiKlii 
oconireDca  of  certain  eveDU,  had,  at  Che  made  up  by  the  witness  at  the  momtni,  or 
requeatof  a  party  interested,  made  a  state-  receutly  after  the  bet,  may  be  looked  to 
Btent  in  writh^,  and  swore  to  it,  be  was  m  order  to  reft^sb  his  memory ;  but  if 
■Mt  allowed  to  teati^  to  his  belief  u  ica  they  were  made  up  at  the  distance  of 
oomctneaa.  Spring  Oarden  loa.  Co.  d,  weeks  or  months  thereafter,  and  stiU 
BSey,  16  Md.  64.]  more.  If  done  at  the  recommendation  ot 

*  AnoD.  died  by  Lord  Eenyon,  in  Doe  one  of  the  parties,  they  are  not  admissible. 
V.  Perkins,  S  T.  R.  762.  See  also  Sayer  It  is  accordingly  nsual  to  allow  witneaaea 
p  WsettaCr,  6  Be*T.  462.  to  look  to  memanndnms   mntle  at  ttie 

*  (MX  i;  Howard,  8  Stark.  B.  8.  thus,  of  date*,  dijtances,  appearances  on 

41 
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■  §  440.  In  general,  thoi^h  a  witnesa  must  depose  to  such  fadt 
onij  as  are  within  hit  own  hvnele^e,  yot  there  is  no  rule  that 
requires  him  to  speak  with  such  expression  of  certainty  as  to  ex- 
clude all  doubt  in  bis  mind.  If  the  fact  is  impressed  on  his 
memory,  but  his  recollection  does  not  riso  to  positive  assurance,  it 
is  still  admissible,  to  be  weighed  by  the  jury ;  but  if  the  impression 
is  not  derived  from  recollection  of  tlie  fact,  and  is  bo  slight  as  to 
render  it  probable  that  it  may  have  been  derived  from  others,  or 
may  have  been  some  imvarrantable  deduction  of  the  witness's  own 
mind,  it  will  be  r^ected.^  And  though  the  opinions  of  witnessea 
are  in  general  not  evidence,  yet  on  certain  subjects  some  classes 
of  witneasee  may  deliver  their  own  opinions,  and  on  certain  other 
subjects  any  competent  witness  may  express  his  opinion  or  belief; 
and  on  any  subject,  to  which  a  witness  may  testify,  if  he  has  any 
recollection  at  all  of  the  fact,  be  may  express  it  as  it  lies  in  his 

dead  Lodies,  lists  of  stolen  goodg  or  t1ie  UratiDD  oa  his  oath,  that  it  is  a  trae  report. 

like,  before   emitting    his  testimonj,  or  The  reason  of  this  exception  is  fbunded  in 

even  to  read  such  notes  to  the  jury,  as  his  the  consideration,  that  the  medical  or  other 

evidence,  ha  having  first  swom  that  they  scienliflc  &cta  or  appearances,  which  are 

were   made  at  the  time,   Bod  bllhfully  the  subject  of  such  a  report,  are  gencrallf 

done.    In  remrd  to  listt  of  stolen  goods,  so  minuie  and  detailed,  that  thej  cannot 

in  parUcnlar.lt  ii  now  tlie  oaual  practice  with  safeLy  be  intrusted  to  the  memory  rf 

to  liave  inTentorias  of  them  made  up  at  the  wiriiesf,  but  much  mure  reliance  may 

the  time  Irom  the  inf<iniiatioa  of  the  wit-  be  placed  on  a  report  made  out  by, him  at 

ness  in  precognition,  aigned  by  him,  and  tlie  time,  when  the  &cta  or  appearancee 

libelled  on  aa  a  productiDn  at  the  triid,  and  are  fteah  in  his  recollection  ;  while,  on  the 

be  is  then  desired  to  read  them,  or  they  other  hand,  such  witnesses  hare  generally 

are  read  to  him,  and  he  swears  that  they  no  personal  interest  in  the  matter,  and 

contain  a  correct  list  of  the  stolen  articles,  from  their  situation  and  rank  in  life,  are 

In  this  way  much  time  is  saved,  at  the  much  less  liable  to  suspician  than  cltoseoT 

trial,  and  much  more  correctneas  and  ac~  an  inferior  cinss,  or  more  intimately  cod 

cmacy  la  obtained,  than  could  possibly  nected  with  tiie  tranMCtion  in  question 

have  been  expected,  if  the  witness  were  Although,  tiierefbre,  the  scientiflc  witness 

reqnirecl  to  state  from  memory  all  the  par-  is  always  called  on  to  read  his  report,  as 

ticulan  of  Che  stolen  articles,  at  the  dis-  aSbcding  tlie  best  evidence  of  the  aj^wai^ 

tance  perh^w  of  months  fhtm  the  time  ances  he  was  called  on  to  examine,  yet  he 

when  they  were  lost.    With  the  ezcep-  may  be,  and  generally  is,  snbjected  to  a 

tlon,    bowevec,  of  such    memorandums,  further  examination  by  the  proeecutoi,  or 

QOtes,  or  inventories  made  up  at  the  time,  a  cross-examination  on  the  prisoner's  part ; 

or  shortly  alter  the  occasion  libelled,  a  and  if  he  is  called  on  to  state  any  fiicts  in 

witness  is  not  permitted  to  refer  to  a  writ-  the  case,  unconnected  wit^  his  sdenliflc 

tan  paper  as  containing  his  deposition  j  fbr  report,  as  convenationg  with  the  deceased, 

that  would  annihilata  the  whole  advan-  contessions  heard  by  him  from  the  panel, 

tagea  of  parol  evideoce,  and  oivd  vooc  ex-  or  the  like,  uri'iur  jure  coinniufu,  he  stands 

amination,  and  convert  a  jur^  trial  into  a  in  llie  situation  of  an  ordinary  wiiness, 

mere  consideration  of  written  instruments,  and  must  give  his  evidence  verbally  id 

There  is  one  exoe|iSon,  however,  properly  answer  to  tiie  questions  put  to  him,  ant 

introduced  into  this  rule ;  in  the  case  of  can  only  refer  to  joltings  or  memorandums 

medical  or  othn  edentiflc  reports  or  cer-  of  dates,  &c.,  made  up  at  th  2  time,  to  ra- 

tiBcates,  which  are  lodsed  in  process  be-  fi'esh  liis  memory,  like  any  bther  peraoa 

Cm  the  trial,  and  libelled  on  aa  productions  put  into  the  box."     See  Ahson't  Practioe, 

in  the  iDdictment,  and  which  the  witness  D40-642. 

y  allowed  to  read  aa  bl*  deposition  to  the         1  Clarko.Bigelow,i8b^.24S;  JNnM 

Jury,  confirming  It  at  ita  cloee  hy  a  deo-  b.  Kute,  41  N.  H.  00.1 
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memory,  of  whicli  the  jury  will  judge.*  Thus  it  is  the  constant 
practice  to  receive  in  ovidenco  any  witness's  belief  of  the  identity 
of  a  person,  or  that  the  handwriting  in  question  ia  or  ia  not  the 
handwriting  of  a  particular  individual,  provided  he  hae  any  knowl- 
edge of  the  person  or  handwriting ;  and  if  he  testifies  falsely  as 
to  his  belief,  lie  may  be  convicted  of  perjury.*  On  questions  of 
science,  skill,  or  trade,  or  others  of  the  like  kind,  persons  of  skill, 
sometimes  called  experts*  may  not  only  testify  to  facts,  but  aro 
permitted  to  give  their  opinions  in  evidence.  Thus,  the  opinions 
of  medical  men  are  constantly  admitted,  as  to  the  cause  of  diseaacr, 
or  of  death,  or  the  consequences  of  wounds,  and  as  to  the  sane  or 
insane  state  of  a  person's  mind,  as  collected  from  a  number  of 
circumstances,  and  as  to  other  subjects  of  professional  skill,*  And 
such  opinions  are  admissible  in  evidence,  though  the  witness 
founds  them,  not  on  his  own  personal  observation,  but  on  the  case 
itself,  ae  proved  by  other  witnesses  on  the  trial,"     But  where  sci- 

n  be  received,  when  the  inquiTy  ii  in 
Bnbject-matter,  the  nature  of  which 

Ar>d  >ee  Ciinnfilc  d.  Port,  8  Watta,  411,  not  gnch  as  lo  require  any  peculiar  habitt 

per  Gibson,  C.  J.  or  «tudy,  In  onJer  lo  qimliiy  a,  m»n  lo  un- 

*  lleit  V.  Petiley,  Leaoh,  Cr.  Ca».  866,  deratand  It."    It  hss  been  lieiil  unneoet- 

caae  15^.  aary  that  the  witneu  should  be  enfmned 

^  Exjirrlt,   in  the  atrict  tenee  of  the  inihepracticeof  liis  prot'esaion  or  BcicTii.'e;' 

word,  are  "  peraana  inatructed  bj  eipe-  it  heinfi  anfflcient  that  he  baa  aludicil  ii 

nenoe."    1  Bouvier'a  Lair  Uict.  in  verb.  Thua,  the  laet  lluti  the  wilnesa,  tliou^ch  Jia 

BuL   more   generally  apeaking,  the  term  had  studied  medicine,  was  not  tlieti  a  rrac- 

indudea  all  "  men  of  science,"  aa  it  waa  tiaing  phyaician,  waa  held  to  go  merely  Iff 

uacd'byLd.  Mansfield  in  ^'olkeacCliadd,  his  credit.    Tullia  I^  Kidd,  VA  Ala.  e4H. 

S  Dong.  1(J7  ;  or,  "  peraona  profbsaionally  [The  rule  delermining  llie  subjects  npon 

anoi.lniul  i.iih  pho  oi-ianxn  or  DTactice  which  e;q)erts  may  testil)',  and  (lie  niie 

lYid.  p.  408;  prescribing  the  qualifications'  of  experts, 

_  _    gect-mstter,  are  matiera  of  law  ;  but  whether  nwitnesa 

]  qaesciona  of  science,  skill,  trade,  anil  ofl^red  as  an  eipert,  ha«  (hose  qiuiliflc:i- 

uthera  of  the  like  kind."    Best's  Prlnci-  tlona,  ia  a  question  of  ftet  to  be  de(.-i<liii 

pies  of  Evidence.  §  346.    The  nils  on  thii  by  the  court  at  the  trial.  Jonea  b.  'luckcr, 

aubjecl  ia  stated  by  Mr.  Smith  in  his  note  41  N.  Hamp.  646.] 

to  Caner  u.  Buehm,  1  Smith's  Lead.  Cas.         *  Btark.  Kvid,  164 ;   I'bil.  £  Am.  im 

286.    ■■  On  the  one  liand,"  he  obM-rves,  Evid,  899 ;  Tait  on  Evid.  433  ;  Hntliom  ti, 

"  it  appears  to  be  admitted  that  the  opinion  King,  8  Mass.  871 ;  Hoge  «.  Fisher,  1  I'et, 

nf  witnesses  possessing  peculiar  akillisad-  C.  C.  R.  163;  H'olkcs  if.  Chadil.  S  Vnug, 

missible,  whenever  the  subject-matter  of  167,  per  Ld.  Mansfield;  McNallj''s  Kvid. 

inquiry  is  Boch,  that  iueiperienced  penoni  829-886,  ch.  80.     [A  non-professional  wit* 

■re  unlikely  to  prove  capable  of  forming  a,  neaa  may  give  his.opinliin  upon  the  sanity 

correct  judgment  upon  it  without  such  of  a  party,  as  the  reault  of  hia  own  obsep- 

assistance;  in  otlier  words,  when  it  so  &r  vations,  accompanied  wilh  a  stntemem  of 

partakei  of  the  nature  of  a  science,  as  to  the  fectg,^  which  he  has  ob8erve<l,  hut  be 

require  a  course   of   previous  habit,   or  cannot  give  an  opinion  upon  the    liict* 

study,   in   order  to  the   attainment  of  a  stated  by  other  witnesses.    iJunhani'ii  Ap- 

knowlelKe  of  it;  see  Folkes  v.  Chadd,  8  peai,  27  Conn.  IUS.| 
Doug.  167;  H.  v.  Searie,  2  M.  *  M.  75 ;         '  Rex   d.  Wright,  Russ.  4.  Ky.   166{ 

Thornton  v.  R.  E.  Assnr,  Co.,  I'eake.  M ;  Rex  b.  Searie,  1  M,  &  Rob.  75 ;  McXaugh- 

Chaoruid  v.  Angerslein,  Feake,  44 ;  wbila  ten's  caae,  10  CI.  &  Fin.  '200,  212;  I'aigv 

on  the  other  hand,  it  does  not  seem  to  be  d.  Hazard,  6  Hill,  60il.     [Rut  an  expwt 

MBtnded  that  tbe  ojdnioni  of  wiHteww  cannot  be  allowed  to  pve  bia  opinioii  upon 
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enti£c  men  are  called  as  witaeases,  thej  cannot  give  their  opinions 
as  to  tho  general  merits  of  the  cause,  but  only  their  opinions  upon 
the  facts  proved.^  Ajid  if  the  facts  are  doubtful,  and  remain  to  be 
found  by  the  jury,  it  has  been  held  improper  to  ask  an  expert  who 
has  heard  the  evidence,- what  is  his  opinion  upon  the  case  on  trial ; 
though  he  may  be  asked  his  opinion  upon  a  similar  case,  hypo- 
thetically  stated.^  Nor  is  the  opinion  of  a  medical  man  admissible, 
that  a  particular  act,  for  which  a  prisoner  is  tried,  was  an  act  of 
insanity."  So,  the  subscribiog  witnesses  to  a  will  may  testify  their 
opinions,  in  respect  to  the  sanity  of  the  testator  at  the  time  of 
executing  the  will ;  though  other  witnesses  can  speak  only  aa  to 
&Gts ;  for  the  law  has  placed  the  subscribing  witnesses  about  the 
testator,  to  aacertain  and  judge  of  his  capacity.^  Seal  engravers 
may  be  called  to  give  their  opinion  upon  an  impresBion  whether  it 
was  made  from  an  original  seal,  or  from  an  impression.''  So,  the 
opinion  of  an  artist  in  painting  is  evidence  of  the  genuineness  of 
a  picture.^  And  it  seems,  that  the  genuineness  of  a  postmark 
may  be  proved  by  the  opinion  of  one  who  has  been  in  the  habit 
of  receiving  letters  with  that  mark.''  In  an  action  for  breach  of 
a  promise  to  marry,  a  person  accustomed  to  observe  the  mutual 
deportment  of  the  parties  may  ^ve  in  evidence  his  opinion  upon 
the  question,  wlieUier  they  were  attached  to  each  other.^  A  ship- 
builder may  give  his  opinion  as  to  the  seaworthiness  of  a  ship,  even 
on  facts  stated  by  others.*     A  nautical  person  may  testify  his 

■  case  baud  apon  itAteroentt  made  to  Um  Uod,  condact,  and  nuumera  of  the  persMi 

br  portiee  out  of  ccnrt  and  not  undo'  oath,  whose  tani^  is  in  question,  It  has  be«D 

Beald  d.  Thing,  4G  Maine,  892.1  held,  upon  grave  considemtion,  ihtit  the 

'  Jameaon  v.  Drinkald,  12  Itoore,  148.  wiCnesa  naj  depoae,  not  only  to  particular 

BuC  professional  books,  or  books  of  Bci-  &cls,  but  to  his  opinion  or  belief  as  to  the 

enca  (e.  g.  medical  books),  aie  not  admis-  sanity  of  the  partj,  tbnned  th>m  such  actu- 

sible   in   evidence ;    though    prof^ional  al  oheervacion.     Clar;  v.  Clary,  2  Ired.  B. 

irilneaaes  may  be  asked  the  aronnds  of  TB.    Such  evidence  a  also  admitted  in 

their  judgment  and  opinion,  which  might  the  Ecclesiastical  courts.    See  Wheeler  s. 

in  some  degree  be  fbuoded  on  these  booka  Alderean,  3  Hagg.  EccI,  R.  GT-l,  604.  605. 
as  a  part  of  their  general  knowledge.    Col-         '  Per   Ld.,  Manefleld,    in    Fulkes    •■ 

lier  V.  SimMon,  6  C.  &  P.  7S;  [Comioon.  Chadd,  8  Doug.  157. 
wealth  V.  Wilson,  1  Gray,  388.]    Bat  see         "  Ibid. 
Bowman  v.  Woods,  1  Iowa,  B.  441.  '  Abb^  v.  lill;  &  Bing.  299,  per  Gaar 

'  Sills  D.  Brown,  9  C.  &  F.  601.  lee,  J.     [The  testimony  of  experta  it  re- 

*  Rex  V.  Wright,  Rubb.  &  R.  456.  oeivable,  in  corrobomtioD  of  positive  evl- 

*  Chase  b.  Lincoln,  S  Mass.  237 ;  Poole  dence  to  prove  that,  in  their  optnim,  the 
r.  Kchardson,  Id.  380 ;  Rambler  v,  Tryon,  whole  of  an  instrument  was  written  by  tbt 
T  8.  &  R.  90,  92 ;  Buckminster  v.  Perr;,  4  same  hand,  with  the  same  pen  and  ink 
Mass.  598;  Grant  v,  Thompson,  4  Conn,  and  at  the  same  time.  Fallon  v.  Hood, 
208.    And  see  Sheafe  v.  Bowe,  2  Lee,  B.  34  Penn.  866.| 

41G ;  KMeiide  v.  Harrison,  2  Phil.  628 ;  '  McKee  v.  Netaon,  4  Cowen,  S66. 

Wogan  D.  Small,  11  8.  &  B.  141.    But  ■  Thornton  n.  The  Royal  Gzch.  Aamr. 

wb«ra  the  witness  has  had  opportunities  Co.  1  Peake,  R.  26 ;  Chauraod  c.  Angm- 

ttr  knowing  and  observing  the  cooversa-  tiein.  Id.  43;  Beckwlth  c.  SiileUitlMai,  1 
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opinion  whetlier,  upon  the  facta  proved  by  the  plaintiff,  tlic  colli-sion 
of  two  ships  could  have  been  avoided  by  proper  care  on  tlie  pait  of 
the  defendant's  servants.^  Where  the  question  was,  whether  a 
bank  which  had  been  erected  to  prevent  the  overflowing  of  the  sea, 
liad  caused  tlie  choldng  up  of  a  harbor,  the  opinions  of  scientifia 
engineers,  as  to  the  effect  of  such  an  embaukmont  \ipon  the  harbor, 
were  held  admissible  in  evidence.'  A  secretary  of  a  fire  insurance 
company,  accustomed  to  examine  buildings  with  refereuco  to  the 
insurance  of  them,  and  who,  as  a  county  commissioner,  had  fre- 
quently estimated  damages  occasioned  by  the  iaying-out  of  railroads 
and  highways,  has  been  held  competent  to  testify  his  opinion,  as 
to  the  effect  of  laying  a  railroad  within  a  certain  distance  of  a 
building,  upon  the  value  of  the  rent,  and  the  increase  of  the  rate 
of  insurance  against  fire.'  Persona  accustomed  to  observe  the 
habits  of  certain  fish  have  been  permitted  to  give  in  evidence  tlieir 
opinions,  as  to  the  ability  of  the  fish  to  overcome  certain  obstmo- 
tions  in  the  rivers  which  they  were  accustomed  to  ascend.*  A  per^ 
8on  acquainted  for  many  years  with  a  certain  stream,  its'  rapidity 
of  rise  in  times  of  freshet,  and  the  volume  and  force  of  its  waters 
in  a  certain  place,  may  give  his  opinion  as  to  the  sufficiency  of  a 
dam  erected  in  that  place,  to  resist  the  force  of  the  flood.*  A  prac- 
tical surveyor  may  express  his  opinion,  whether  the  marks  on 
trees,  piles  of  stone,  <&c.,  were  intended  as  monuments  of  boundi^ 
ries  ;  ^  but  he  cannot  be  asked  whether,  in  his  opinion,  from  the 
objects  and  appearances  which  he  saw  on  the  ground,  the  tract  he 
surveyed  was  identical  with  the  tract  marked  on  a  certain  di^ 
tcram.^ 

Campb.  117.    So  of  nandcHl  meit,  m  Io  Bailw.  Co.  i  M7.  &  C.  lie,  120;  1  Rallw. 

navigatiDK  a  ship.    Mallon  v.  Neabit,  1  C.  Cm.  &T6. 

A  P.  70.    Upon  the  queatioD,  whether  cer-         *  Cottrill  r.  Myrick,  8  Fairf.  222. 
Iain  impleiDenta  were  part  of  the  nrcatarj         >  Porter  r.  Foquonnoc  Uan.   Co.   IT 

rn^ofapereon's  trade,  the  opini'oiu  of  wit  Conn.  249. 

nesKS  are  not  odmiHible  ;  but  the  jnrr  are         '  DsTis  v.  Mason,  i  Pick.  166. 

to  determine  upon  the  focti  proved.   Whit-         '  F&rar  v.  Warfleld,  8  Mart.  n.  s.  696, 

manii  v.  Angle,  S  Am.  Law  Journ.  274,  096.     80,  the  opinion  of  ao  experienced 

N.  a.  aeunan  has  been  receiTed,  m  to  the  proper 

>  Fenwick  d.  Bell,  1  Car.  ft  Kir.  812.  itowage  of  a  cargo ;  —  IVice  u.  Powell,  8 

*  Futkeac.  Chadd,  S  Doug.  167.  Conat.  S22;  — and  of  a  mason,  ai  to  th« 

■  Webber  v.  Eaiteni   Railroad   Co.  3  liine  requisite  for  the  woUa  of  a  house  to 

Met.  117.     Where  a  point  involving  quea-  become  lo  dry  a«  to  be  gafe  for  human 

lioaj  of  practieal  acicnce  is  in  dispute  in  liabitation ;  Smith  v.  Gugerty,  4  Barb.  s.  o- 

chancery,  the  court  will  advise  a  reference  B,  614;  and  of  a  master,  engineer,  and 

of  It , to  an  expert  in  that  tcience,  for  his  builder  of  ateamboata,  a   '    '' 


linttm   upon  the   tkcta;   which  will  be    a  cx>lliBion,  in  view  of  the  &cta  proved. 
iopted  bv  Che  court  aa  the  ground  of  its    The  Clipper  i*.  Logan,  18  Ohir   ""'     '  ' 
order.     Webb   v.    Maochnter   &   LMds    witoeaa,  even  if  an  expert  a 
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[* §440(1.  StimB  nice,  and  often  difficult,  questions  will  arise,  m 
r^ard  to  the  particular  matters  and  points  with  reference  to  which 
witneases  ma;  be  allowed  to  give  testimony  by  waj  of  opinion. 
We  have  attempted  to  illustrate  the  question  in  various  modes,  on 
former  occasions.^  But  it  is  not  practicable  to  make  the  rule  more 
precise  than  a  mere  approximation  towards  definitencBS.  Facts 
which  are  latent  iu  tliemselTcs,  and  only  discoverable  by  way  of 
appearances  more  or  less  symptomatic  of  the  existence  of  the  main 
fact,  may,  trom  their  very  nature,  be  shown  by  the  opinion  of  wit- 
nesses as  to  the  existence  of  such  appearances  or  symptoms :  such 
are  the  state  of  health  or  of  the  affections,  as  already  stated.  Sanity 
is  a  question  of  the  same  character.  So  too,  upon  inquiries  as  to  the 
state  or  amount  of  one's  property,  when  the  facte  are  too  numer- 
ous and  evanescent  to  be  given  in  detail,  those  acquainted  with  the 
facts  arc  allowed  to  express  an  opinion  which  is  the  mere  grouping 
of  the  facts.  So  too,  as  to  the  marketable  condition  and  value  of 
property,  and  many  other  questions  where  it  is  not  practicable  to 
give  more  definite  knowledge,  opinions  are  received.  In  some  cases, 
these  opinions  must  come  from  experts,  who  have  acquired  special 
skill  in  detecting;  the  connection  between  certain  external  symp- 
toms and  their  latent  causes ;  and  in  other  cases,  all  persons  are 
supposed  to  have  such  knowledge  and  experience  as  to  entitle  their 
opinions  to  be  weighed  by  the  jury.  The  testimony  of  expcrte  is 
necessary  upon  all  such  questions  as  require  special  study  and  ex- 
perience in  order  to  form  reliable  judgments.  The  distinction  is 
fturly  enough  illustrated  by  the  question  of  sickness  or  health. 
All  witnesses  are  competent  to  form  a  rehable  opinion  whether 
one  whom  they  have  opportunity  to  observe  appears  to  be  sick  or 
well  at  the  time ;  or  whether  one  is  seriously  disabled  by  a  wound 
or  a  blow.      But  if  the  inquiry  were  more  definite,  as   to   tlie 

writing,  cannot  give  hi*  opinion  m  to  the  N.  Hunp.  109 ;  Rochester  v.  Cbeiter,  3  K. 

indoraemeut  on  a  note  having  been  made  Hamp.  EI49 ;   Peterborough   p,  .laflrev.  6 

88  long  previous  an  aix  years.    Sackelt  v.  N.  Hamp.  462.    And  lee  ^Vhipple  v.  ^'al- 

Spencer,  29  Barb.  180.]     But  mere  opin-  pole,  10  K.  Hamp.  130,  irlierB  lliii  rule  !■ 

ions  aa  to  the  amount  of  dmaagea  are  not  expounded,     [But  tee  Vnndinc  v.  Burpee, 

ordinarily  to  be  received.    Hu^er  n.  Ed-  IS    Met.   288:    Sli*w   u.   Chariestown,  i 

monds,  4   Barb.  s.  c.  R.  266;    GilM  v.  Gray,  107.    The  value  of  the  roTcreion 

O'Toole,  Id.  261.    See  aleo  Walker  t>.  Pro-  of  land  over  which  a  railroad  is  locnied  is 

tecCion  Ins,  Co.  16  Sbepl.  SIT.    Nor  are  notproperly  provable  by  experts.    BMtou 

mere  opinions  admissible  respecting  the  A  Woroesler  R.  Co.  v.  Old  Colony  R.  Ca 

value  of  property  in  common  use,  such  as  8  Allen,  142;  Mish  c.  Wood,  34  Penn. 

hones  and  wagons,  or  lands,  coaceming  4&1,] 

wbieh  no  particular  study  u  reqiured,  or         '  Railways,  188,  IM,  and  cotM :  Wllk 

■kill  pcnsesaed.    Hobertsoa  d.  Stark,  16  Part  1,  §S  8T-S0. 
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partdcular  state  of  disease  under  vhicli  one  is  laboring,  and  its 
curable  or  fatal  character ;  or  as  to  the  dangerous  or  fatal  char- 
acter of  a  vound  or  blow ;  or  in  what  particular  mode,  or  with  what 
species  of  weapon  or  instrument,  such  blow  or  wound  was  inflicted, 
special  study,  observation,  and  experience  might  be  requisite  in 
order  to  express  an  opinion  entitled  to  the  dignity  of  being  re- 
garded as  evidence. 

In  a  recent  case  ^  it  was  said,  in  order  to  entitle  one  to  testify  as 
an  expert,  it  must  first  be  shown  that  he  has  acquired  actual  skill 
and  scientific  knowledge  upon  the  subject ;  and  that  mere  oppor^ 
tunity  for  observation  is  not  sufScient.  The  term  "expert" 
seems  to  imply  both  superior  knowledge  and  practical  experience 
in  the  art  or  profession ;  but,  generally,  nothing  more  is  required 
to  entitle  one  to  give  testimony  as  an  expert  than  that  he  has 
been  educated  in  the  particular  art  or  profession.  The  cases 
are  very  numerous  where  the  opinions  of  unprofessional  wit- 
nesses are  received,  as  for  instance,  as  to  the  value  of  property,' 
as  to  one's  pecuniary  responsibility;'  and  an  expert  may  state 
general  facts,  which  are  the  results  of  scientific  knowledge  or 
professional  skill.*  The  testimony  of  experts  is  not  admissible 
upon  matters  of  judgmeut  within  the  knowledge  and  experi- 
ence of  ordinary  jurymen ;  as,  for  instance,  to  what  degree  of 
heat  it  is  prudent  to  expose  wet  hemlock  staves.'  So,  whether 
one  appeared  to  be  intoxicated,  may  be  shown  by  the  opinion  of 
ordinary  witnesses.^ 

Matters  of  general  history  may  be  assumed  as  within  the 
knowledge  of  court  and  jury,  but  particular  facts  relevant  to  the 
cause  cannot  be  proved  by  reading  from  a  published  book,  nor 
can  medical  books  or  those  upon  forming  be  cited  by  counsel ;  but 
medical  witnesses  may  be  asked  or  cross-examined  whether  they 
have  read  a  particular  book ;  and  books  of  standard  authority  In 
literature  may  be  referred  to  by  counsel,  in  order  to  show  the 

*  [•  Pigo  V.  Parker,  40  N.  H.  R.  47 ;  *  White  o.  Ballon,  8  Allen,  408 ;  New 
FeUmonrgei  v.  Clarke,  9  Iowa,  1.  Gngluid  Glass  Co.  b.  LoTell,  T  Ciuh.  321. 

*  Nelii»r.McCtim,85Barb.ll6;  Derby  But  theprioi  to  be  paid  tor  the  use  of  a 
B.Gallup,  5 Mill.  110;  McDonald b.  ChriB-  horee  anil  wagon  may  be  shown  by  the 
tie,  42  Barb.  Si.  But  in  New  Uampehire  opinion  of  those  vho  have  had  experience 
the  rule  is  otherwise.  Low  b.  C.  &  P.  R.  in  sucih  mailers.  Brady  b.  Brady,  8  AUeo, 
Bail  way  Co.  101. 

*  Bank  of  Hiddlfibory  b.  Rutland,  88  '  People  ■>.  Eutword,  14  N.  T  Ct 
VtB.414.  App.6a2.J 

*  Chapmaii,  J.,  in  Emerson  v.  Lowell 
Oh  Light  Co.  e  Alton,  148. 
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general  coivse  of  conatniction,  and  explain  the  sense  in  which 
words  are  used.'} 

§  440i.  In  weighing  the  tes&nonj  of  Hated  witnesses,  faowerer, 
a  distinction  is  obaeired  between  matteri  of  opinion  and  matteri  of 
fact.  Such  a  witness,  it  is  said,  is  to  be  distrusted  when  he  speaks 
to  matters  of  optnion;  but  in  matters  oi  fad,  bis  testimony  is  to 
receive  a  degree  of  credit  in  proportion  to  the  probability  of  the 
transaction,  the  absence  or  extent  of  contradictory  proof,  and  the 
general  tone  of  his  evidence.' 

§  441.  Bat  witnesses  are  not  TeceivabU  to  ttate  their  vtewa  on 
matters  e{f  legal  or  moral  obliffotion,  nor  on  tbe  manner  in  which 
other  pertona  would  probably  be  influenced,  if  the  parties  acted  in 
one  way  rather  than  In  another.'  Therefore  the  opinions  of  medi- 
cal practitioners  upon  the  question,  whether  a  certain  physician 
had  honorably  and  iaithfuUy  discharged  his  duty  to  his  medicd 
brethren,  have  been  rejected.*  So  the  opinion  of  a  person  con- 
versant wiUi  the  business  of  insurance,  upon  the  question,  whether 
certain  parts  of  a  letter,  which  the  broker  of  the  insured  had  re- 
ceived, but  which  he  suppressed  when  reading  the  letter  to  the 
underwriters,  were  or  were  not  material  to  be  communicated,  has 
been  held  inadmissible ;  ^  for,  whether  a  particular  fact  was  mate- 
rial or  not  iu  the  particular  case  is  a  question  for  the  jury  to 
decide,  under  the  circumstances.^  Neither  can  a  witness  be  asked, 
what  would  have  been  his  own  conduct  in  the  particular  case.' 
ftut  in  an  action  against  a  broker  for  negligence,  in  not  procuring 
tlie  needfiil  alterations  in  a  policy  of  insurance,  it  has  been  held, 
that  other  brokers  might  be  called  to  say,  looking  at  the  policy, 

1  Dartij'  t>.  Onilej,  1  H.  Jb  N.  1,]  would  not  be  regarded  b;  him  u  dishoB* 

'  IiDckiTDod  V.  Lockwood,  2  Curt  209;  antble.    GreTiUe  d.  Chapman,  &  Ad.  &  EL 

Dillon  V.  DiUon,  B  Curt.  9fl,  102.    [Where  TSl,  k.  s. 

kpar^  to  a  suit  is  a  competent  witnew  he         <  Bamadge  d.  Rjan,  9  Bins-  883. 

maj  rire  hii  tegtimony  b>  an  expert,  if         >  Campbell   d.  Rickarda,  5  B.  &  Ad. 

qiulifled.      Dickenton   v.    Fitchburg,   13  &40,  in  which  the   case  of  Rickatdt  b. 

Gray,  616J  Murdock,  10  B.  &  C.  627,  and   certain 

*  Per  lid.  Denmau,  C.  J.,  in  Campbell  other  deduons  to  tiie  contrary,  are  con. 

D.  Rickarda,  6  B.  &  Ad.  840;  2  H.  &  ftL  sidered  and  overruled.    See,  accoidiiiKlr, 

612,  B.C.    But  where  a  Ubel  consisted  in  Carter   a.   Boelun,  8  Burr,   1906,   1918; 

imputing  lo  the  plaintiff  that  he  acted  dis-  Durrel  d.  Bedariey,   1  Hole's   Cm.   288; 

hODOr«bly,in  withdrawing  a  horae  which  Jeficraon  Ins.  Co.  a.  Cotheal,  T  Wend.  72, 

bad  been  enteredfbrarace;  and  he  prored  T9;    [Jojce  n,  Maine  Insurance   Co.  45 

hv  a  witness  that  the  rules  of  the  Jockey  Maine,  168.] 

cfab,  of  which  he  was  a  member,  permit-         '  Rawlins  v.  Desboroogh,  2  M.  &  Uob. 

ted  owners  to  witlidraw  their  horses  be-  829 ;  Weathurf  v.  Aberdein,  2  U.  &  W. 

fore  the  race  was  run ;  it  waa  held  that  the  267. 

witness,  on  crosa-examination,  might  be         ''  Berthon  c.  LoaKti'<>t^  2  StaA.  & 

atked  whether  ^uch  conduct  ai  tie  had  268. 

deanibed  aa  lawflil  under  those  rulet. 
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the  ioToices,  and  the  letter  of  mstructioDS,  what  alterations  a  stil- 
fbl  broker  ought  to  have  made.^ 

§  442.  When  a  party  offers  a  witoeBS  in  proof  of  bis  cause,  he 
thereby,  in  general,  represents  biin  as  worthy  of  belief.  He  is 
presumed  to  know  the  cbaraoter  of  the  witnesses  he  adduces ;  and 
having  thus  presented  them  to  the  court,  the  law  will  not  permit  tht 
party  afterwards  to  impeach  their  general  reputation  for  truth,  or  to 
inpugn  their  credibility  by  general  evidence,  tending  to  show  them 
to  be  unworthy  of  belief.  For  this  would  enable  him  to  destroy 
the  witness  if  he  spoke  against  him,  and  to  make  him  a  good  wit- 
ness if  he  spoke  for  him,  with  the  means  in  his  hand  of  destroying 
hia  credit  if  he  spoke  E^unst  him.^ 

§  443.  But  to  this{;eneral  rule  there  are  tome  exception».  For, 
where  the  witness  is  not  one  of  the  party's  own  selection,  but  is 

1  Chapnun  v.   WaJton,   10  Bing.  67.  tut  exceedingly  according   to   drctim 

Dpoa  the  qaeBlioQ,  wbe^r  the  opinion  itancee."     See   2   Stark.  Evid.  6ST,   8B8 

of  apenoD,  conversant  irith  the  buiinew  (SdLond.  «ditj,  640  (6th  Am.  edit.). 
of  inturance,  u  admisBlble,  to  ahott  that         *  Bull.  N.  P.  297 ;  Ewer  c.  Ambroae, 

the  rate  of  the  premium  would  bare  been  8  B.  &  C.  746 ;   Stockton  t>.  Demnth,  7 

aflkcted  b;  the  commnnicatioD  of  panic-  Wattt,  89 ;  Smith  v.  Price,  8  Watts,  447. 

olar  Ewta,  there  ha«  been  much  divergi^  But  where  a  witaeaa  testified  to  the  jury, 

of  iqunion  among  jud^B,  and  the  cases  CDntrair  to  her  statement  in  a   former 

are  not  easily  reconciled.     See  PhiL  &  deposition  given  in  the  same  cause,  it  waa 

Am.  on  ETid.  899;   2  Stark.  Erid.  886.  held  not  improper  for  the  judge  u  order 

fiot  the  later  decisions  are  against  the  ad-  the  depondoQ  to  be  read,  in  ord^  to  im- 

nuBsibilitj  of  the  testimony,  as  a  general  peach  the  credit  of  the  witness.    Rex  v. 

rale.    See  CampbeU  v.  Bickards,  5  B.  &  01dro;d,  Rus.  &  By.  88.    [A  wiinees  who 

Ad.  840.    Perhaps  the  fbllowing  obserra-  has  teslifled  In  chief  that  he  does  not 

dons  of  Mr.  Storkie,  on  this  sulyect,  will  know  certain  facts  camiot,  although  he 

be  finind  to  indicate  the  true  principle  of  shows    a   disposition    to    conceal    what 

diicrimlnation  amoog  tiie  cases  which  call  he  knows,  be  asked  by  the  party  calling 

for  the  application  of  the  rule.    "  Wheii'  him  whether  he  did  not  on  a  former  occa- 

ever  the  niing  the  fiiir  price  and  value  alon  swear  to  his  knowledge  of  thuse&cta, 

niKHi  a  contract  to  Insiue  is  matter  of  a»  the  object  of  the  qoeslion  could  only 

akill  and  judgment,  acting  acconlicg  to  be  "to  disparage  the  witness  and  show 

certain  general  rules  and  principles  of  cal-  him  nnworihy   of  credit   with  the  jury, 

eolation,  applied  to  the  particular  circum-  which  was  inadmissible."   Commonwealth 

atances  of  each  indiTidual  cue,  it  seems  v.  Welch,  4  Gray,  53G,  537.1     ['The  doo- 

to     be     nutter    of   evidence    to    show  trine  of  the  caw  just  cited  is  sustained  by 

whether  Che  bets  suppressed  would  have  the  geneial  course  of  decision  in  America 

been  noticed  as  a  C«nn  in  the  particular  npon  the  point,  as  we  have  already  seen, 

calculation.     It  wonld  not  be  difflcnlt  to  ants,  j  484  a;  Sanchez  c.  The  People,  23 

propound  instances,  in  which  the  materl-  N.  Y.  App.  147.     It  is  very  certain  that 

ality  of   the  &ct  withheld   would   be  a  no  such  course  of  examination  could  b« 

question  of  pure  science;    in  other  in-  allowed  for  the  mere  purpose  of  discredit- 

it   ii    very  poasibie   that   mere  ing  the  witness.    The  rule  extends  even 

sense,  independent  of  any  pecnt-  to  the    case   of  one   party   making   his 

ir  experience,  would  be  sufilcient  adversary  a  witness.    Holbrook  v.  Mix,  1 

to  compreliend  that  the   disclosure  was  E.  B.  Smith,  154.    But  it  has  seemed  to 

material,  and  its  suppression  fraudulent,  ns  that  this  course  of  inquiry,  as  to  the 

although  not  to  understand  to  what  ex-  witness  having  given  a  diScrent  account 

tent  the  risk  was  increased  by  that  tact,  of  the    matter   on   another  occasion,  ii 

Id  intermediate  cases,  it  seem*  to  be  dif-  &irly  susceptible  of  being  vier-ed  as  aa 

Scult  in  principle  wholly  to  exclude  the  allowable  mode  of  cross-esair  jiatlon,  ig 

evidence,  although  its   importance  may  order  to  induce  an  unwiltin,;     itnett  to 
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one  whom  the  late  obliget  him  to  call,  such  as  the  Bubscribing  wif>> 
uesB  to  a  deed,  or  a  will,  or  the  like :  here  he  caa  hardly  be  con- 
sidered as  the  witness  of  the  party  calling  him,  and  therefore,  as  it 
seems,  bis  character  for  truth  may  be  generally  impeached.^  But, 
however  this  may  be,  it  is  exceedingly  clear  that  the  party,  calling 
a  witnesa,  is  not  precluded  from  proving  tlie  truth  of  any  partieuiar 
fact,  by  any  other  competent  testimony,  in  direct  contradiction  to 
what  such  witness  may  have  testified ;  and  this  not  only  whore  it 
appears  that  the  witness  was  innocently  mistaken,  but  even  where 
the  evidence  may  collaterally  have  tbe  effect  of  showing  that  he 
was  generally  mi  worthy  of  belief ' 

§  444.  Whether  it  be  competent  for  a  party  to  prove  that  a  wit- 
ness whom  he  has  called,  and  whose  testimony  is  unfavorable  to 
hib  cause,  had  previously  stated  the  facts  in  a  different  manna;  is  a 
question  upon  which  there  exists  some  diversity  of  opinion.  On 
the  one  band,  it  is  urged,  that  a  party  is  not  to  be  sacrificed  to  hia 
witiiess ;  that  he  is  not  represented  by  him,  nor  identified  with 
him ;  and  that  he  ought  not  to  be  entrapped  by  the  arts  of  a  de- 
signing man,  perhaps  in  the  interest  of  his  adversary.'  On  the 
other  hand,  it  is  said,  that  to  admit  such  proof  would  enable  the 
party  to  get  the  naked  declarations  of  a  witness  before  the  jury, 
operatipg,  in  fact,  as  independent  evidence ;  and  this,  too,  even 
where  the  declarations  were  made  out  of  court,  by  collusion,  for 
the  purpose  of  being  thus  introduced.*  But  the  weight  of  authority 
seems  in  favor  of  admitting  the  party  to  show,  that  the  evidence 

rafreah  hia  memory,  and  atale  the  matter  2  Stark.  R.  SM ;  Ewer  v.  Ambrose,  8  B. 

more  &Torabt;  to  the  party.    And  if  we  &  C.  74a ;   6  D.  &  R.  127 ;  4  B.  &  C. 

allow  the  port]'  to  crow-examine  liie  own  26,  h.  c.  ;  Friedlander  d.  London  Amut. 

witOMS  becaiue   he   teems   reluctant  or  Co.  4  B.  &  Ad.  19S;  Lawrence  e,   Bai- 

partial,   it  would    aeem    proper   that  he  ker,  6  Wend.  805,  per  Savage,   C.  J. ; 

ahould  liave  the  ordinary  range  of  croa»-  CowdeQ  u.   Reynolds,   12  S.  &  R.  281 ; 

examination,  «o  &r  u  it  haa  any  tendency  Bradley  b.  Ricardo,  8  Bing.  57  ;  Jackgob 

to  elidt  a  statement  of  the  &cta  more  fa-  v.    Leek,    12    Wend.   105;    Stockton   r. 

Torable  to  tlie  party,  and  ia  not  excluBive-  Demulh,  7  Watta,  39  ;  Brown  v.  Bellowi, 

ly  of  a  tendency  to  discredit  his  own  wit-  4  Pick.    179,    194 ;    Perry   v.   Maseey,   I 

nesB.    Pant,  9  444  a.]  Bad.  82;  Spencer  v.  White,  1  IredeU,  R. 

1  Lowe  B.  Joiaffe,  1  W.  Bl.  36G  ;  Polh.  289  ;  Dennett  v.  Dow,  5  Shepl.  19 ;  Ho 

on  Obi.  by  Evans,  vol.  2.  p.  282,  App.  Arthur  u.  Hurlburt,  21  Wend.  190  ;  Attor.- 

No.  16 ;  Williams  o.  Walker,  2  Rich.  Eq.  Gen.  v.  Hitchcouk,  1  Eich.  R.  91,  11  Jur. 

E.  291.    And  see  GoodtiUe  v.  Clayton,  4  878 ;  The  Lochlibo,  14  Jnr.  792,  1  Eng. 

Burr.  2221;   Cowden  b.  Reynolds,  12  S.  L.  &  Eq.  Rep.  645;   [HaU  v.  Honghlon, 

&  R.   2U1.    But  see   Whitaker  u.  Sails-  87  Maine,  411 ;  Seavy  v.  Dearborn.  19  N. 

bury,  16  Rck.  641,  646;  Dennett  v.  Dow,  H.  851 ;  Brown  v.  Wood,  19  Miss.  476.1 

5  Shept.  19;  Brown  v.  Bellowa,  4  Pick.  ■  Phil.  &  Am.  on  Evid.  904,  906;  2 

IM ;  [Shotey  v.  Hussey,  82  Maine,  679.]  Phil.  Evid.  447. 

^  Bull  N.  P.  297 ;   Alexander  v.  Gib-  *  Ibid. ;  Smith  i>.  Price,  8  Watts,  447; 

son,  2  Campb.  666 ;  Bichardsou  v.  Allan,  Wright  c.  Beckett,  1  M.  &  Rob   114,  42^ 
per  BoUand,  B. 
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has  taken  him  bj  surprise,  and  is  contrary  to  the  examination 
of  the  witness  preparatory  to  the  trial,  or  to  what  the  party  had  rea- 
son to  believe  he  would  testify ;  or,  that  the  witness  has  recently 
been  brought  under  the  influence  of  the  other  party,  and  has  de- 
ceived  the  party  calling  him.  For  it  is  said  that  this  course  is 
necessary  for  his  protection  against  the  contrivance  of  an  artful 
witness ;  and  that  the  danger  of  its  being  regarded  by  the  jury  as 
substantive  evidence  is  no  greater  in  sucli  cases,  than  it  is  where 
the  contradictory  declaratious  are  proved  by  the  adverse  party .^ 

[•§  444a.  The  author  seems  in  the  preceding  section  to  have 
stated  the  doctrine  of  the  right  of  the  party  to  contradict  his  own 
witness  who  unexpectedly  testifies  against  him,  somewhat  more 
strongly  than  it  is  held  by  the  English  courts ;  and  the  rule  of  the 
American  courts  is  even  more  restricted  than  that  of  the  English 
courts  in  that  respect.'  The  question  is  extensively  discussed  in 
the  case  of  MdhuitA  v.  Collier'  both  by  counsel  and  by  the  different 
members  of  the  court,  and  the  conclusion  arrived  at  is,  that  you 
may  cross-ezaimne  your  own  witness,  if  he  testify  contrary  to  what 
you  had  a  right  to  expect,  as  to  what  he  had  stated  in  regard  to  the 
matter  on  former  occasions,  either  in  court  or  otherwise,  and 
thus  refresh  the  memory  of  the  witness,  and  give  him  full  opportu- 
nity to  set  the  matter  right  if  he  will ;  and  at  all  events  to  set 
yourself  right  before  the  jury.     But  you  cannot  do  tliis  for  the 

>  WriBht  V.  Beckett,  1  M .  &  Kob.  *H,  witneu  may  itilt  go  on  to  prove  hia  cue 

tW,  per  Id.  Dennuu ;  Rice  v.  New  EdB'  by  other  witiieMeB,  aotwithitaiiding  their 

H«riike  Ini.  Co.  4  Pick.  4S9 ;  Rex  •>.  Old-  teaCimonj,  to  relative  bets,  mny  contm- 

royd,  Rosa.  &  Ry.  SB,  90,  per  Ld.  £Uea-  diet,  tad  thus  indirectl;  discredit,  tlie  tbr- 

b«nt)agh,  and  Maiufleld,  C.  J. ;  Browo  u.  mer  witneae.    Thiu,  in  an  action  for  an 

Bellowg,  4  Pick.  1T9 ;  The  State  d.  Nor-  asuull  and  battery,  if  the  plainlifT's  flrat 

lii,  1  Hayv.  437,  488 ;  2  Fhil.  Evid.  460-  wIlnesB  tesCifiea  cliaC  the  plainlifr,  in  con- 

468;  Doim  v.  AaleCt,  2  M.  &  Rob.  122;  Tcraalion,  aacribed  the  injury  to  an  acd- 

Bank  of  Northern  Libertiea  r.  Davia,  0  dent,  the  plaintiff'  may  prove  that,  in  fiict, 

Watta&Serg.  286;  infra,  S  167,  n.    But  no  aach  accident  occurred.    And  if  the 

■ee  HoldaiTorth  v.  Mavor  of  Dartmoath,  iritneaa  denies  a  material  &ct,  and  atatet 

2  H.  &  Rob.  158 ;  Regma  d.  Ball,  8  C.  &  that  pertona  connected  with  the  plaintifi 

P.  746;  and  Regina  v.  Fair,  8  C.  &  P.  oflcred  him  money  to  aaaert  the  &cl,  the 

766,   where   erideoce   of  (hia  kind    waa  plaintiff  may  not  only  atiU  go  on  to  prove 

reirecled.    In  a  receat  cue,  hoverer,  thia  the  &ct,  but  he  may  also  disproTe   the 

point  haa  been  more  fully  conaidered,  and  euboniation ;  for  thia  latter  fkct  haa  now 

It  <rai  held,  that  if  a  wltneaa  unexpectedlv  become  relevant,  though  no  part  of  ^le 

gives  evidence  advene  to  the  party  call-  main  tranaaction,  inaamnch  aa  its  trath  or 

btg  him,  the  party  may  aak  him  if  he  haa  &laehoDd  may  &irly  influence  the  belief 

not,  on  a  particular  occaaion,  made  a  con-  of  the  jurr  ai  to  the  whole  caae.    Met- 

tnry  statement.     And  the  qaestion  and  huiah  v.  Collier.  16  Ad,  &  EL  1178,  H.  ■. 

anaVer  may  go  to  the  jury,  with  the  reat  [See  The  I«cliIibo,  1  Eos.  I^w  &  Eq.  SU. 

of  the    evidence,   the   judge   cautioning  Greenough  v.  Ecclea,  S  Com.  B.  B^. 

them    not   to   infer,   from    the    queaUon  v.  i.  786!] 

aloM,  that  the  &ct  auggeated  in  it  ia  true,         "  [■  Ante,  %  442,  and  Edllor'a  Mia. 
In  aucb  cace,  the  par^  who  called  tbs         ■  }5  Q.  B,  878. 
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mere  piirpose  m  discreditii^  the  witness ;  nor  can  yon  be  allowed 
to  prove  the  contradiotory  statemeutA  of  the  witness  upon  other 
occasions ;  but  must  be  restricted  to  proving  tiie  &cte  otlierwise  by 
other  evidence.  And  the  same  rule  prevails  in  the  courts  of 
Admiralty.^  And  this  seems  to  us  to  be  placing  Uie  matter  upon 
its  true  basis.] 

§  445.  When  a  witness  has  been  examined  in  chief,  the  other 
party  has  a  right  to  crost-examme  him.'  But  a  question  often 
arises,  whetlier  the  witness  has  been  so  examined  in  chief,  as  to 
give  the  other  party  this  right.  If  the  witness  is  called  merely  for 
the  purpose  of  producing  a  paper,  which  is  to  bo  proved  by  another 
witne^,  he  need  not  be  sworn.^  Whether  the  right  of  cross-exam- 
ination, that  is,  of  treating  the  witness  as  the  witness  of  the  adverse 
party,  and  of  exanuning  him  by  leading  qu^tions,  extends  to  the 
whole  case,  or  is  to  be  limited  to  the  matters  upon  which  he  has 
already  been  examined  in  chief,  is  a  point  upon  which  there  is 
some  diversity  of  opluion.  In  England,  when  a  competent  witness 
is  called  and  sworn,  the  other  party  will,  ordinarily,  and  in  strict- 
ness, be  entitled  to  cross-examine  him,  though  the  party  calling 
him  does  not  choose  to  examine  him  in  chief;*  unless  he  was 
sworn  by  mistake ; '  or,  unless  an  immaterial  question  having  been 
put  to  him,  his  further  examination  in  chief  has  been  stopped  by 
the  judge.'  And  even  where  a  plaintiS*  was  under  the  necessity  of 
calling  the  defendant  in  interest  as  a  witness,  for  the  sake  of  formal 
proof  only,  he  not  beii^  party  to  the  record,  it  has  been  held,  that 
he  was  thereby  made  a  witness  for  all  purposes,  and  might  be 
cross-examined  to  the  whole  case.^     In  some  of  the  Americaa 

1  The  Locblibo,  14  Jnr.  T92;  1  Eng.  the  whole  c*»e.    AuUii  v.  Slate,  14  Ark. 

I..  &  Eq,  646.    Under  a  lata  En^eh  Btat-  566.]     [■  If  s  witneas  gives  no  teedmoiir 

ute,   It  a  18  Yic   c.  126,  the  Eoglisb  in  hU  examinatjun  in  chief,  he  cannot  be 

court!  DOW  allow  the  f^zty  Co  contradict  criws-eiainiDed  for  the  purpose  of  di*. 

his  own  witnets  by  showing  a  statemant  crediting  him.    Bracegirdie  n.  Bai]e7,  1 

made  by  him  in  direct  contredictioii  to  hii  F.  &  F.  686.] 

evidence.     Doui  v.  Knight,  1   F.  &  F.         ■  Peirv  c.  Gibeou.  I  Ad.   A  EL  48; 

4S3.    JacksoQi>.Tho[nBaon,10W.  S.42.]  Davli  c.  Dale,  1  Mo.  &  H.  614 ;  Read  v. 

^  If  the  witneea  dies  after  he  has  been  Jamea,  1  Stark.  It.  182 ;  Rmh  d.  Smith, 

examined  in  clilef,  and  before  his  crosa-  I  C.  M.  &  S.  94 ;  Summen  v.  Moaeley,  3 

examination,  [t  has  been  held  that  hi*  tes-  C.  &  H.  477. 

titnony  u  ioadmiiuble.    Kiaaam  t>.  For-         *  Rei  d.  Brooke,   2  Stark.   B.   473, 

leat,  26  Wend.  661.      Bat  in  equity,  ita  Phillips  f.  Earner,  1  Eap.  867;  Bickinscn 

■dmiaaibility  is  in  the  diacretion  of  the  d.  Shee,  4  Eap.  67 ;  Begiiia  d.  Unipby,! 

court.    In    view    of    the    circumatancet.  Armat.  IHacartn.  &  Ogle,  R.  204. 
GasB  c  Stinson,  8  Sumn.  104-lOB;  in^n,         >  Clifford  v.   Hunter,  8  C.  &  P.  16; 

S  664.     [Where  the  stale  hai  ammnoned  Bosh  v.  Smith,  1  C.  M.  &  B.  M ;  Wood 

k   witneas,  and   the   witneas   has   been  d.  Mackinaon,  2  M.  £  Rob.  378. 
■worn,  but  not  examined,  the  prisoner         *  Creevy  «.  Cair,  T  C.  &  P.  M. 
baa  no  right  to  croas-examine  hiin'  as  to         '  Morgan  c.  Bi^dges,  2  Stark.  B  S14. 
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oonrts  the  same  nJe  haa  been  adopted ;'  but  in  others,  the  contrary 
has  been  held ; '  and  the  rule  is  now  considered  by  the  Supreme 
Court  of  the  United  States,  to  be  veil  established,  that  a  party  has 
no  right  to  cross-examine  any  wituess,  except  as  to  facts  and  cir- 
cumstances connected  with  the  matters  stated  in  his  direct  exami- 
nation ;  and  that  if  he  wishes  to  examine  him  to  other  matters,  he 
must  do  so  by  making  the  witness  his  own,  and  calling  him,  ns 
such,  in  tiie  subsequent  progress  of  the  cause.' 

§  446.  The  power  of  cross-examination  has  been  justly  said  to 
be  one  of  the  principal,  as  it  certainly  is  one  of  the  most  efficacious 
tests,  which  Uie  law  has  devised  for  the  discovery  of  truth.  By 
means  of  it,  the  situation  of  the  witness  with  respect  to  the  parties, 
and  tc  the  subject  of  litigation,  his  int«rest,  his  motives,  his  in- 
clination, and  prejudices,  his  means  of  obtaining  a  correct  and 
certain  knovledge  of  the  facts  to  which  he  bears  testimony,  the 
manner  in  which  be  has  used  those  means,  his  powers  of  discern- 
ment, memory,  and  description,  are  all  fully  investigated  and 
ascertained,  and  submitted  to  the  consideration  of  the  jury,  before 
whom  he  has  testified,  and  who  have  thus  had  an  opportunity  of 
observing  his  demeanor,  and  of  determining  the  just  weight  and 
value  of  his  testimony.     It  is  not  easy  for  a  vritness,  who  is  sub- 


JackMQ   V.   Vsrick,    7    Cowen,   288; . 

Wend,  les ;  FnllOD  Bank  v.  Stafford,  cue  in  New  Jtmey,  J>oiiDelIy  v.  Suw,  2 
2  Wend.  168;  [IJnslej  r.  Lovelj,  28  Vt.  Dutcher,  468,  it  wu  decided,  that  the 
ISS ;  Seal  e.  Nichols,  2  Gray,  'JS2.  Thii  defendant  In  a  criminal  prOHKutiun  muld 
ca«e  decides  oUo,  that  where  a  witnese  is  not  ask  the  prosecntor's  witness  an?  ques- 
GKlled  oaij  to  proTe  the  execution  of  an  Uon  not  connected  with  the  examinatioii 
inatrutnent,  and  Is  cross-examined  gener-  in  chief,  and  which  was  materiat  onl?  bj 
allj  by  the  other  party,  the  party  oUling  way  of  defence.  But  that  is  not  consist- 
him  has  not  a  right  to  cross-examine  him  ent  with  the  general  practice  in  such 
upon  the  new  matter  uptm  wtiich  he  was  catei.  All  questjons  put  upon  crosa-cxam- 
•lamined  by  the  other  party,  unless  al-  ination  are  supposed  to  he  material  only 
lowed  by  tiie  coart  in  its  discretion  to  do  to  the  adversary'!  case.  The  examina- 
■o ;  and  he  cannot  except  to  the  ruling  of  tion  in  chief  is  supposed  to  have  drawn 
the  court  that  aa  a  matter  of  l»  he  has  out  all  (he  testimony  of  the  witness  mate- 
no  right  BO  to  cross-examine  him.]  rial  to  the  case  of  the  party  calling  him. 
>  HaniaoD  b.  Rowan,  8  Waa^.  680;  And,  whether  the  Croat-examination  haa 
mimaker  v.  Buckley,  18  S.  k  R.  77.  reference  to  the  same  pointa  raised  by  the 
■  The  Fhiladel^iia  &  Trenton  Rail~  direct  examination,  or  to  others  material 
rood  Co-  D.  Stiapwni,  14  Peters,  448,  461 ;  to  the  defence,  the  witneM  i»  to  be  re- 
Ployd  D.  BoTard,  6  Watts  ft  8rag.  76-  It  yarded  as  the  witness  of  the  party  call- 
is  competent  for  the  party,  after  haring  ing  him.  The  only  proper  doubt  is 
doaed  nit  cMe  to  fiv  as  reUes  to  the  en-  whether  the  adversaiy  shall  be  allowed 
dence,  to  introdiice  additional  erldeitce,  to  open  his  case  on  cross-examination,  or 
by  tbe  <»M>-examlnBtion  of  tlw  wimessea  sh^  be  ^owed  to  recall  the  witnesses  at 
mi  llie  other  tide,  for  th*  purpoae  of  more  the  proper  time  in  putting  in  his  own 
ftillr  piDTing  belt  not  •Iready  taffldently  cate ;  and  this  resit  in  the  ditcratioii  of 
pmnd ;  the  intgwt  beinfc  within  the  dit-  the  conrL    i^ist,  (  447.) 
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jeoted  to  this  test,  to  impoae  oq  a  court  or  jury;   Tor  hoverer 

artful  tho  fabrication  of  falsohood  maj  be,  it  cannot  embrace  all  the 
circunifltauccB  to  which  a  croBs-examination  may  be  extended.' 

1  1  Stark.  Erid.  160, 161.    On  the  aub-  generallj  "be  got,  thsn  bj  paCtinK  seponte 

ject  of  examming  nnd   crosB-exuuimiig  .  questions ;    for    tlie    witDeases   generally 

■ritnesaei  vioS   i-oee,  QuinCilim  ^vea  the  think  over  the  aubjecU,  on  which  Ihey  «J» 

foUowing    inatructions  :     "  Primum    ett,  to  be  eiamiaed  in  in-iminal  cases,  »o  ofleD, 

ansae  lalem.    Nam  timidoa  terreri,  itultiu  or  they  have  narrated  them  so  frequently 

decipi,    intcundua    concitari,    ambitioaus  to  others,  lliat  Ihej  go  on  much  more 

intbVi,  longus  protrahi   poieat;   ptuden»  fluenilj  and  distinctly,  when  allowed  to 

verb  et  conatans,  vel  tacquam  inimiciu  et  follow  the  current  of  their  own  ideas,  than 

uerricKt    dimittendus    statim,    rel    non  when  the;  are  at  everj  moment  inter- 

uiterrogadone,    «ed    breyi   inlerlocutione  rupied    or   diverted   by   the   examining 

patroni,  retlitaDdus    est;    ant   aJiquo,  si  counsel.     Where  ■  witness  is  evidently 

condnget.    urbane    dictu    rc6igerandus ;  prevaricaUng  or  concealing  the  truth,  it 

But,  si  quid  in  ejus  ritam  did  potent,  in-  is  seldom  by  intimidation  or  atemnesF  of 

destruendUB.  Pniboa  manner  that  he  can  be  brought,  at  least 
in  this  country,  to  let  oat  the  truth. 
Such  measures  may  sometimes  tetri^ 
a  timid  witness  into  a  true  coufbs^on; 

gantur.    Umnis  auCem  interrogatio,  aiit  in  but  in  general  they  only  confirm  a  liard- 

caiaa   at,   aut   txim   cauiam.     In   caiaa  ened  one  in  his  fsJiehood.  and  give  hlra 

(aicut  accusatori  pracepimus),   patronus  time  to  consider  how  seeming  contradic- 

quoque  altiua,  unde  nihil  auspecti  sit  re-  tions    may    be    reconciled.    The    most 

petita    percontatione,  priora,  lequentibus  effectual  method  is  to  examine   n^)idly 

applicando,  gnpe  eo  perducit  homines,  ut  and  minutely,  as  to  a  number  of  subor- 

Invitis,  quod  prosit,  eztorqueat.    Ejus  rei,  dinale  and  apparently   trivial  pointa   in 

sine  dubio,  nee  discipliua  ulU  In  acholie,  his  eviilence,  concerning  which  tliere  it 

nee  exercltatio  Cradltur;  et  natnrali  magis  little    likelihood   of  his   being  prepared 

Bcumine,  aut  uau  conttngit  hcc  virtus,  with  blsehood  ready  mode;  and  where 

***  Extra   eaiaani    quoque    multa,   qlUB  »lich  k  Course  of  interrogation  is  skilAiUy 

proaint,   rogari   solent,  de    vita   testium  laid,  it  is  rarei?  tliat  it  fiule  in  exposing 

aliorum,  de  aua  quiaque,  si  turpitndo,  si  peijury  or  contradiction  in  some  ptuts  <n 

bumilitas,  ai  amicitiB  accusatoris,  si  inim-  the  testimony  which  it  is  desired  to  over> 

icitjle  cum  reo,  in  quibus  aut  dicant  ali-  turn.     It  frequently  happens,  that  in  Uie 

quid,  quod  prosit,  aut  in   mendacio  vel  course  of  such  a  rapid  examination,  &cta 

copiditate  Iffidendi  deprehendantur.     Sed  most  material  to  the  cause  are  elidlet^ 

in   primis    intenvgatia   debet   eue   circan-  which  arc  either  denied,  or  but  partially 

tptcla;  quia  multa  contnpBtronoBvenuste  admitted  before.    In  such  cases,  there  I* 

testis    atepe    reapondet    eique    pnecipue  no  good  ground  on  which  the  &ca  thna- 

Tulgo  &vetar ;  turn  verbis  quam  maxime  reluctantly  extorted,  or  wbicli  haTs  e>- 

ex  medio    samplis;    ut  qui  rogatur  (is  caped  the  witness  in  an  onguanled  mo- 

autem  siepius  imperitus)  inteUignt,  aut  ne  ment,  can    be    laid    aside  by   the  jury. 

intelligereseneget.quodiDterrogautisnon  Without  doubt,  tliey  come  tainted  fhKO 

leve  &igus  est."     (juintil,  loat.  Orat  lib.  the  polluted  channel  through  which  they 

6,  c,  7.     Mr,  Alison's  observationa  on  the  are  adduced  ;  but  still  it  is  generally  easy 

same  subject  are  equally  interesting  both  to  distinguisl^  what  is  true  in  auch  depo- 

to  Iha  student  and  the  practitioner.    He  ailiono   from  what  is  false,   because  the 

obaervea :  "  It  is  often  a  convenient  way  first  is  atudioiwly  witliheld,  and  the  ««o. 

of  examining,  to  ask  a  nitneas,  whether  ond  is  as  carefully  put  forth;  and  it  tn- 

sncli  a  thing  was  said  or  done,  becauae  the  quenlly   happens,   that  in  this   way  the 

thing  mentioned  aids  his  recollection,  and  most  importaat  testimony  in  a  cm*  i« 

brings  him  to  that  stage  of  the  proceed-  extracted  from  the  most  unwilling  wit- 

ing  on  which  it  is  desired  that  he  ahould  neas,   which  only  comes  with  the  more 

dilate.    But  tlila  is  not  alwaya  tair;  and  effect  to  an  intelligeot  jury,   because  il 

when  any  aabjccl  is  approached,  on  which  has  emerged  by  tiie  force  of  examinatiOD, 

his  evidence  is  expected  to  be  really  ioi-  in  opposition  to  an  obvious  dcaire  to  ooo- 

portant,  the  proper  eourae  is  to  ask  liim  ceal."    See  Alison's  Practice,  6*8.  M7. 

what  was  done,  or  what  was  said,  or  to  See  alao  the  remarks  of  Mr.  Eruw  « 

tell  hit  own  story.     In  tiilt  way,  alto,  if  crosa-examination,   in    his    Appendix   to 

the  witness  it  at  oU  inteUigent,  a  more  Poth.  on  OU.  No.  16,  -roL^pp.  3SS,  2S4. 

t  and  intelli|»nt  s' '  — '" 
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§  447.  Whether,  vheD  a  part;  is  once  entitled  to  cross-examine 
a  witness,  thi$  right  eontinuet  through  all  the  mhtequent  stages  of  (Ae 
eaate,  so  that  if  the  party  should  afterwards  recall  the  same  wit- 
ness, to  prove  a  part  of  Ms  own  case,  he  ma^  interrogate  him  by 
leading  questions,  and  treat  him  as  ^e  witness  of  the  party  who 
first  adduced  him,  is  also  a  question  upon  which  different  opinions 
have  been  held.  Upon  the  general  ground,  on  whic^h  this  course 
of  examination  is  permitted  at  all,  namely,  that  every  witness  is 
supposed  to  be  inclined  most  favorably  towards  the  party  calling 
him,  tliere  would  seem  to  be  no  impropriety  in  treating  him, 
throughout  the  trial,  as  the  witness  of  the  party  who  first  caused 
him  to  be  summoned  and  sworn.  But  as  the  general  course 
of  the  examination  of  witnesses  is  subject  to  the  discretion  of 
the  judge,  it  is  not  easy  to  establish  a  rule,  which  shall  do  more 
than  guide,  without  imperatively  controlling  the  exercise  of  that 
discretion.'  A  party,  however,  who  has  not  opened  his  own  case, 
will  not  be  allowed  to  introduce  it  to  &e  jury  by  cross-examining 
the  witnesses  of  the  adverse  party,"  though,  after  opening  it,  he 
may  reciUl  them  for  that  purpose. 

§  448.  We  have  already  stated  it  as  one  of  the  rules,  governing 
the  produotion  of  testimony,  that  the  evidence  ofiered  must  cor- 
respond with  tlie  allegations,  and  be  confined  to  the  point  in  issue. 
And  we  have  seen  that  this  rule  exclude!  all  evidence  of  cotlataral 
fact*,  or  those  which  afibrd  no  reasonable  inference  as  to  the 
principal  matter  in  dispute.'  Thus,  where  a  broker  was  examined 
to  prove  the  market  value  of  certain  stocks,  it  was  held  that  he 
was  not  compellable  to  state  the  names  of  the  persons  to  whom 
he  had  sold  such  stocks.*  As  the  plaintifi*  is  bound,  in  the  proof 
of  his  case,  to  confine  his  evidence  to  the  issue,  the  defendant  is 
in  like  manner  restricted  to  the  same  point ;  and  the  same  rule 
is  applied  to  the  respective  parties,  through  all  the  subsequent 
stages  of  the  cause ;  all  questians  as  to  collateral  facts,  except  in 
erost-ezamiai^um,  being  strictly  excluded.     The  reasons  of  this 


ruled  — that  this  crois-ei&imiuCioii  ihould 


U  Mated  to  be  the  stnct  rule  In  Burke  d.  opened,  vhen  the  witneea  being  recalled, 

BCUer,  T  Ciuh.  547.  660,  although  a  de-  could  be  cron-eiamined  bflhe  defendant; 

partnre  fiom  It,  being  dlacretionaiy  with  and  tlii«  rulinEwat  nutalned.    See  Hoodj 

the  Jndse,  if  not  open  to  exception.    At  v.  Bowell,  IT  Pick.  499.] 

the  trU  of  thli  cauie  in  the  court  below,         ■  Supm,  gg  61,  62. 

the  plaintiff  called  a  witneai  merely  to         *  Jonaa  v.  Femnd,  8  Bob.  liOvfi.  & 

(-roTe  the  Ibrmal  execution  of  a  deed,  and  86fl 
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rule  have  been  alreadf  intimated.  If  it  were  not  so,  the  tn>e 
merits  of  the  controTersy  might  be  lost  sight  of,  iii  the  mass  of 
testimony  to  other  points,  in  which  they  woald  be  overwhelmed ; 
the  attention  of  tiie  jury  would  be  wearied  and  distracted ;  judicial 
iDTestigstiona  would  become  interminable ;  the  expenses  might  be 
enormous,  and  the  charactfirs  of  witnesses  might  be  assuled  by 
evidence  which  they  could  not  be  prepared  to  repel.*  It  may  be 
added,  that  the  evidence  not  being  to  a  material  point,  the  witness 
could  not  be  punished  for  perjury,  if  it  were  lalse." 

§  449.  In  cross-examinations,  however,  this  rule  is  not  usually 
Implied  with  the  same  Htrictness  as  in  examinations  in  chief;  but 
on  the  contraiy,  great  latitude  of  interrogation  is  sometimes  per- 
mitted by  the  judge,  in  the  exercise  of  his  discretion,  where,  fhim 
the  temper  and  conduct  of  the  witness,  or  other  circumstances, 
such  course  seems  essential  to  the  discovery  of  the  truth,'  or,  where 
the  cross-examiner  will  undertake  to  show  the  relevancy  of  the 
interrogatory  afterwards,  by  other  evidence.*  On  this  head,  it  is 
difficult  to  lay  down  any  precise  rule.'  But  it  is  a  well-settled 
rule,  that  a  witness  cannot  be  ero8»-examined  at  to  any  fatA,  wki(A 
i»  collateral  and  innievant  to  the  ismu  merely  for  the  pnipose  of 
amtradicting  him  by  other  evidence,  if  he  should  deny  it,  thereby 
to  discredit  his  testimony.'  And,  if  a  question  is  put  to  a  witness 
which  is  collateral  or  irrelevant  to  the  issue,  his  answer  cannot 
be  contradicted  by  the  party  who  asked  the  questios ;  but  it  is 
conclusive  ag^nst  him.'     But  it  is  twt  irrelevajU  to  inquire  of  the 

1  Phil.  &  Am,  on Evid.  90B,  910.  167,  168:  Palmer  p.  Trower,  14  Eng.  t. 

*  Bnt  ■  i]ueation,  haring  no  besring  oa  &  Eq.  R,  470.  Thug,  if  be  u  aiked 
the  matter  In  lone,  may  be  ntkde  material  whether  he  hu  not  lajd  to  A  that  ■  bribe 
by  Ita  relation  to  the  iriiiie*a'«  credit,  and  had  been  oSfered  to  him  b^  the  paity  b; 
Iklie  (wearing  thereon  will  be  peijur/.  whom  he  wai  called ;  and  he  deniea  haring 
Beg    c.  Overton,  2  Hod,  Cr.  Cks.  SflB.  lo  aaid  ;  eridence  is  not  admifilble  to  prore 

'  IMayhew  v.  Th«.yer,  8  Gray,  172.]  that  he  did  so  stale  to  A.    Attome;-Gen. 

*  Haigh  V.  Belcher,  7  C.  ft  P.  889 ;  re-  v.  Hitchcock,  11  Jur.  *78 ;  1  Eich.  R.  91, 

nj  62.  B.  o.      So  where  a  witneis  wai  asked,  on 

lAwrence  d.  Barker,  a  Wend.  806.  cross-eiamination,  and  for  the  aole  par- 

*  Spenceler  v.  De  Willott,  7  East,  108 ;  pose  of  oflecdng  his  credit,  whether  he 
1  Stark.  YMS.  164 ;  Lee'*  case,  2  Lewin's  bad  not  made  &lse  represenlatians  of  the 
Cr.  Cas.  15* ;  Hurisoa  ».  Gordon,  Id.  156 ;  adrerse  party's  reaponsihili^,  his  negative 
[Coomhi  n.  Winchester,  S9  N.  Hamp.  1.]  answer  was  held  cnndniive  aninst  the 
l»Hemnan  v.  Lester,  12  C.  B.  k.  a.  778;  ™rty  cross-exanilning.  Howard  p.  Oty 
■.  c.  9  Jar.  K.  B.  eOI.]  Fire  In*.  Co.  4  Denio,  602.    Bnt  where  a 

r  Harris   v.   Tlppett   2  Campb.  627;  witneis,  on  his  cross-examtnatioD,  denied 

Odiome  v.  WInUej,  2  Gall.  61,  S8 ,-  Ware  that  he  had  Btteiopled  to  snbom  another 

e.  Ware,  8  Greenl.  62 ;  Bex  o.  WfttK>n,  2  person  to  teailft  in  &Tor  of  the  party  who 

Stark.  B.  116,  149 ;  I^wrence  o,  Bar^r,  had  summoned  him,  it  was  held,  that  his 

6  Wend.  801,  306;  Meagoe  v.  aimmoni,  8  answer  was  not  conctosive,  and  that  tean- 

C.  ft  P.  78 ;  Crowley  v.  Page,  7  C.  ft  P.  mony  was  admiamble  to  conttwlict  him,  u 

IBB ;  Commonwe^th  *.  BoueU,  16  Tick,  it  nuterially  afifected  bis  credibility,  ^'i'- 
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vitaess,  whether  he  has  not  on  some  former  occasion  givm  a  de- 
ferent account  of  the  matter  of  fiict,  to  which  he  has  alreadf  testi- 
Ged,  in  order  to  lay  a  foundation  for  impeaching  his  testimony  by 
contradicting  him.  Tlie  inquiry,  however,  in  such  cases,  must 
be  confined  to  matters  o{  fact  ordy  ;  mere  opinions  which  the  wit- 
ness may  have  formerly  expressed  being  inadmissible,  unless  the 
caae  is  such  as  to  render  evidence  of  opinions  admissible  aiid 
material.^  Thus,  if  the  witness  should  give,  in  evidence  in  chief, 
his  opinion  of  the  identity  of  a  person,  or  of  his  handwriting,  or 
of  his  sanity,  or  the  like,  he  may  be  asked  whether  he  has  not 
formerly  expressed  a  different  opinion  upon  the  same  subject ;  but 
if  he  has  simply  testified  to  a-  feet,  his  previous  opinion  of  tlie 
merits  of  tiie  case  is  inadmissible.  Tlierefore,  in  an  action  upon 
a  marine  policy,  where  the  broker,  who  effected  the  policy  for  the 
pluntiff,  being  called  as  a  witness  for  the  defendant,  testified  that 
he  onutted  to  disclose  a  certain  fact,  now  contended  to  be  material 

gin  D.  Freea,  ■■  c.  'S,  York,  1  Am.  Iaw  stand,  th&t  if  jou  had  been  an  (he  atand  id 

eg.  B2.    Where  a.  witnesa,  called  br  the  hia  place,  irhen  croai-exaniiiied  by  tlie  de- 

plaJntiS'lo  prove  the  liandwriting  in  ia<ue,  fenclaat's  counsel,  you  would  have  Mjd 

•irore  itwas  not  that  of  the  defendniit,and  something,  even  il' it  hail  been  untrue?" 

another  pq>er,  not  evidence  in  the  cauae,  and  it  waa  held,  that  the  plaintiff  could 

being  ahown  to  him  by  the  plaintiff,  ho  not  be  allowed  to  contradict  this  anawcr 

■wore  that  tliia  alao  was  not  the  defend-  by  other  evidence,  because  it  was  collat- 

ant'i,  the  latter  answer  was  conclusive  era),  and  did  not  tend  to  show  any  pai^ 

against  the  plaintiff.     Hughs  v.  Bogeri,  8  tiality  or  bias  on  the  port  of  the  witness  In 

U.  &  W.  123.     See  also  Griffiths  u.  Ivery,  &vor  of  tlie  defendant,  or  any  attempt  to 

11  Ad.  &E1.  822;  Pbilad.  £  Trenton  Rail-  influence  or  induce  W.  to  give  &lse  te*- 

ro«d   Co.  u.   Stimpson,  14   Peters,   461 ;  timony  iavorable  to  the  defeudant ;  had  it 

Harris  t>.  Wilson,  T  Wend.  67;  Tennantu.  been  of  that  character,  it  would  have  been 

Hamilton,  T  Clark  &  Fin.  122 ;  The  tilnte  competent  to  put  in  (he  contradictory  evi' 

V.  Patterson,  2  Iredell,  H.  846.     [The  rule  denie.    See  also  Commonwealth  o.  God- 

which  excludes  all  evidence  tending  to  danl,  2  Allen,  148.1 

contradict  (he  statements  of  a  witness  as  l  Klton  v.   Larkins,   5   C.   £  P.  3S6; 

to  collateral  niatters  does  not  apply  to  any  Daniels  r.  Conrad,  4  Leigh's  R.  401,  406. 

lacts  immediately  and  properly  conne<j)ed  llut  a  witncEs  cannot  he  cross-examined 

with  the  main  subject  of  inquiry.    Every  aa  to  what  he  has  sworn  tn  an  affidavit, 

tluDg  which  goes  to  affect  the  credit  of  n  unless  the  affidavit  is  produced.    SointhiU 

witness,  as  to  the  partictUar  facls  (o  which  n.  Bound,  4  Esp.  74 ;  Rex  v.  Edwards,  8 

be  is  called  to  testify,  is  material'  and  ad-  C.  £  F.  26 ;  Regina  v.  Taylor,  Id.   726. 

•   miaaible.     Thua,   where  teatimonj  to  a  If  the  witnesa  does  not  recollect  saying 

&ct  is  founded  mainly   upon  a   written  that  wLiuti  is  imputed  to  lum,  evidence 

memoruidum  which  the  witness  testifles  m»,j  be  given  that  he  did  say  it.  provided 

waa   made  by  himself  at  (he  time,  and  it  is  relevant  to  the  matter  in  issue.    Croir- 

wbich  vraa  produced  by  him  at  a  former  ley  d.  Page,  7  C.  &  P.  789.    [Kute  i.  Nuic, 

trial,  and  since  has  been  lost,  the  other  41  N.  H.  60.    Nor  is  it  competent  to  show 

party  iiwy  show,  for  the  purpose  of  dis-  tiiat  (he  witness  has  given  an  opinion  out 

crediting  the  witness,  that  the  memoran-  of  court  relative  to  ^e  subject-matter  of 

dnm  then  produced  waa  not  in  his  liand-  the  suit,  Inconsistent  with  the  conclusion 

writing.    Commonwealth  v.  Hunt,  4  Gray,  which  the  fteta  he  testifles  to  at  the  trial 

421.    In   Harrington  b.  Lincoln,  2  Gray,  will  warrant    The  statement  must  not 

183,  a  witness  on  cross-examination  by  the  only  relate  to  the  issue,  but  be  a  matter  of 

Elaintiff  answered  in  (lie  negadve  (lie  fbl-  bet,  and  not  merely  a  former  Milulon. 

iwing  question :  "  Did  yon  not  say  to  W.  Holmes  o.  Andertou,  IB  Bub.  420.] 
(aiMther  witness),  after  be  bad  left  the 
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to  the  risk,  aiid  being  croBa-exammed  whether  he  had  not  expressed 
hia  opinioa  that  the  underwriter  had  not  a  leg  to  stand  upon  in 
the  defence,  he  denied  that  he  had  said  so ;  this  was  deemed 
conclusive,  and  evidence  to  oontradict  him  in  this  particular  was 


§  450.  So,  also,  it  has  been  held  not  iiielevttnt  to  the  gnilt  oi 
innocence  of  one  charged  with  a  crime,  to  inquire  of  the  witness 
for  the  prosecution,  in  cross-examination,  whether  he  has  not 
expressed  feelings  of  hostility  towards  the  prisoner.^  The  like 
inquiry  may  be  made  in  a  ciril  acUon ;  and  if  the  witness  denies 
the  fact,  he  may  be  contradicted  by  other  witnesses.'  So,  also, 
in  assumpsit  upon  a  promissory  note,  the  execution  of  which  was 
disputed,  it  was  held  material  to  the  issue,  to  inquire  of  the  sub- 
scribing witness,  she  being  a  servant  of  the  plaintiff,  whether  she 
was  not  his  kept  mistress.* 

§  451.  In  regard  to  the  privilege  of  witnessea,  in  rtat  being  com 
peUable  to  answer,  the  cases  are  distinguishable  into  several  classes. 
(1.)  Where  it  reaaonahly  appears  that  the  answer  will  have  a 
tendency  to  expose  the  witness  to  a  penal  liability,  or  to  any  kind 
of  punishment,  or  to  a  criminal  cha^e.  Here  the  authorities  are 
exceedingly  clear  that  the  witness  is  not  bound  to  answer."  And 
he  may  claim  the  protection  at  any  stage  of  the  inquiry,  whether 
he  has  already  answered  the  question  in  part,  or  not  at  all.**  If 
the  fact  to  which  he  is  interrogated  forms  but  one  link  in  tlie 
chain  of  testimony,  which  is  to  convict  him,  lie  is  protected.  And 
whether  it  may  tend  to  criminate  or  oxpose  the  witness  is  a  point 
upon  which  the  court  ore  bound  to  instruct  him ;  ^  and  which  the 

1  Elton  V.  LorkioR,  6  C,  ft  P.  S86.  polled  lo  answer,  what  he  says  will  be  re 

*  Bex  V.  Yevrin,  dteil  '1  Camph.  G38.        gBrded  tu   obtained  by  compulsion,  and 
»  Atwooti  V.  Welton,  7  Conn.  GS ;  [Mar-    eanoot  ije  given  in  CTidence  againat  lUm. 

tin  V.  Famham,  5  yoster,  195;  I>rew  u.  Hegina  v.  Garbetl,  1  Denis,  C.  U.  23d;  2 

Wood,   6   lb.   368;   Cooley  v.  Norton,  4  Car.  &  K.  474.    And  see  iiifim,  S  19S;  7   . 

Ciuh.  93;   Long  v.  lAmkio,  9  lb.  SGI;  Law  Rev.  ID-SO. 

Menton  V.  Harris,  2  Selden,  846;  Cora-         '  Reginau.  Garbelt,  1  Denis.  C.  C.  2S6, 

monweallh  a.  Byron,  14  Gray,  81.]  2  Cur.  &,  K.  474 ;  er  parte  CoKcns,  Buck, 

*  Thomas  v.  David,  6  C.  1 1'.  8uO,  per  Uaukr.  Cjs.  531,  64C.  [If  «  witni'M  di»- 
Coleridgo.  J.  ciuaes  part  of  a  tfansactioii  in  whidi  lie 

*  Soullinrd  t>.  R«xti>rd,  G  Cowen,  254;  was  criminally  concerned,  without  cloim- 
1  Burr's  THaI,  245 ;  E.  India  Co.  v.  Camp-  tng  liis  privilege,  he  must  tlicn  pnicced  lo 
bell,  1  Ves.  227 ;  Paxton  v.  Donglas*.  19  stale  the  whole,  if  what  he  has  ilisdaMd 
Ves.  225;  Cntci  c.  Hardacre.  8  Taunt,  is  clearly  a  part  of  the  tninsaclion  ;  other- 
iM;  MncBrlds  c.  Macliride,  4  Ki>p.  248;  wise  not.  Cobuni  u.  Odell,  10  Fotter. 
B«i  8.  liewis.  Id.  225  ;  lUz  v.  biiiney,  5  540 ;  Koriblk  c.  Gaylotd,  28  Conn.  309.1 
CAP.  213;  Rciii.Pegler,  6C.4P.521;  '  Close  i..  Olney,  1  Denio,  B.  8l« 
Dodd  V.  Norris,  8  Campb.  619 1  Malony  u.  [See  Common wealtli  o.  Shaw,  4  Cwb 
Bvdf.Id.  210.    IfheiiwrooflifUUf  mm-  fiU.) 
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oonrt  will  determine,  under  all  the  ciroumBtanceB  of  the  case ;  ^ 
but  without  requiring  tlie  witness  fiilly  to  explain  how  he  might 
be  crimiuated  by  the  ftnswer,  which  the  truth  wonld  oblige  liim  to 
give.    For  if  he  were  obliged  to  show  how  the  effect  would  be 

produced,  the  protection  which  this  nilo  of  law  is  designed  to 
aiford  him  would  at  once  be  anniliilated.^    But  the  court  will  not 

'  Tills  point,  howerer,  U  not  umver-  to  wliicb  would  uimiiute  bim  duecil^, 
•ally  agreed.  In  Fiahcr  v.  Sonnlds,  IT  but  not  any  which,  however  remotely  cod- 
Jot.  8US,  Jervii,  C.  J.,  and  Uanle,  J.,  Dected  with  the  &ct,  would  have  a  (end- 
were  of  opinion  that  it  was  for  the  wilnew  eney  to  prove  him  guilty  of  simftny.' 
to  fay,  on  his  oath,  whether  he  believed  The  lanffoage  of  Chief  Justice  Marshall, 
Ibat  the  question  tended  to  criminate  him;  on  Buir%  trial,  la  egually  cupUdl  on  this 
and  if  he  did,  tliat  liis  answer  was  conclu-  point.  '  Many  links?  he  says,  '  frcquenlly 
live.  Willinmi,  J.,  thought  the  point  not  compose  that  chain  of  testimony,  wliich  is 
necessary  then  to  bo  decided,  [a.  c.  IB  necessary  to  convict  an  inilividiuil  of  a 
Eng.  Law  &,  Eq.  41T.  and  note,  Sci?  also  crime.  It  appcnrs  to  the  court  to  be  the 
Oat)ame  v.  London  Dock  Co.  29  Itj.  8»9;  true  sense  of  the  rule,  tliat  no  witness  is 
Jauvrin  r.  Scanimon,  9  Foster,  280.]  compellable  to  furnish  any  one  of  tlicm 
[■  Fernandez,  ex  parte,  10  C.  B.  N.  s.  S.)  against  himcelf.    It  is  certainly  not  only  a 

^  The  People  i>.  Mather,  4  Wend.  229 1  possible  but  a  probable  case,  t}int  a  wit 
1  Burr's  Trial,  245  ;  Southard  v.  Rexford,  ness,  by  disclosing  a  single  fact,  may  com 
0  Cowen,  '2M,  256 ;  Bellinger,  in  error,  v.  plete  the  testimony  agiunst  himseff,  and. 
The  Fcople,  S  Wend.  [J95.  In  the  first  of  to  every  effectual  purpose,  accuse  himself 
these  cases,  this  doctrine  was  stated  by  entirely  as  he  would  by  stating  every  cir- 
ttie  learned  judge,  iu  the  following  terms ;  cumstance,  which  wotdd  be  required  for 
"  The  principal  reliance  of  the  defendant,  his  conviction.  That  tact  of  itself  wonld 
to  sustain  the  determination  of  the  judge,  be  unavailing,  but  aU  other  liicts  nithont 
is  placed,  I  presume,  on  the  rule  of  law,  it  would  lie  insufflctent.  While  that  re 
that  protects  a  witness  in  rctbsin^  to  an-  mains  concealed  in  his  own  bosoui,  he  is 
swer  a  question  which  wilt  have  a  lenden-  safe,  but  draw  it  £rom  thence,  and  he  is 
cy  to  accnse  him  of  a  crime  or  misite-  exposed  to  a  prosecution.  The  rule  which 
meanor.  Where  tlie  disclosures  lie  may  declares  that  no  man  is  compellable  to  ac- 
uinke  can  be  used  against  him  to  procure  cuse  himself  would  most  obviously  b« 
his  conviction  for  a  criminal  offence,  or  to  infringed,  by  compelling  a  witness  lo  dis- 
cbarge him  Willi  penalties  and  forfeitures,  close  a  lact  of  llus  description.'  ( 1  Burr's 
be  may  stop  in  answering,  before  he  ar-  Trial,  244.)  My  conclusion  is,  that  whei« 
rives  at  the  question,  tlio  answer  to  which  a  witness  daiioB  to  be  excifscd  Iniin  an- 
may  show  directly  his  moral  turpitude,  swcring  a  question,  because  the  answer 
The  witness,  who  knows  what  the  court  may  clisgrace  him,  or  render  him  inii- 
does  not  know,  and  what  he  cannot  com-  mous,  the  court  must  see  that  the  answer 
municiite  without  being  a  self-accuser,  is  may,  without  the  intervention  ul'  other 
to  judtioofthceffect  of  his  answer,  and  if  tacts,  fix  on  him  mural  turpitude.  Where 
it  proves  a  link  in  the  cluun  of  testimony,  lie  chums  to  be  excused  from  answering, 
which  is  sufficient  to  convict  him,  when  because  his  answer  will  liave  a  tendency 
the  otiicn  are  made  known,  of  a  crime,  to  implicate  him  iu  a  crime  or  misde- 
Iie  is  protected  by  law  tram  oniwertng  the  lueanur,  or  will  expose  him  to  a  penalty 
question,  K  there  bo  a  series  of  ques-  of  forfeiture,  then  the  court  are  to  deter- 
tK>ns,  tlie  answer  lo  all  of  which  would  mine,  whether  the  answer  he  may  give  to 
eiiaUish  his  criminality,  the  iiariy  cannot  the  question  can  criminate  him,  directly 

Eick  out  a  particular  one  and  say,  if  that  or  indirecUy,  by  fUmiahinj!  direct  evidence 

1  put,  tlie  answer  will  not  criminate  him.  of  his  guilt,  or  by  establishing  one  of  many 

'If  it  is  one  step  having  a  tendency  to  fiicls,   which  together  may   constitute   a 

criicinalc  hun,  he  is  nut  compelled  to  an-  dioin  of  testimony  sulficient  to  warrant 

awer.'     (16  Ves.  2J2.)     The  same  privi-  his  conviction,  but  which  one  fitct  of  ilself 

lege  that  is  allowed  to  a  witness  is  the  could  not  produce  such  result;  ami  if  they 

right  of  a  defendant  in  a  court  of  equity,  tliink  the  answer  may  in  any  way  erimi- 

when  called  on  to  answer.    In  I'arkhurst  natc  him,  they  must  allow  his  privilege, 

V.  Lo\\ten,  2  SwansL  215,  the  chancellor  without  exacting  trato  him  to  explain  how 

bakl,  that  the  defemlant '  waa  not  only  not  he  would  be  criminaied  by  the  answer, 

bound  to  answer  the  question,  the  answer  wbich  the  tnitli  may  oblige  bim  lo  pve. 
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prevent  the  Titness  from  ansveriug  it,  if  he  chooses;  they  will 
only  advertise  him  of  his  right  to  decline  it.^  This  rule  is  also 
administered  in  chancery,  where  a  defendant  will  not  he  compelled 
to  discover  that  which,  if  answered,  would  tend  to  Bubjcct  him  to 
a  penalty  or  punishment,  or  which  might  lead  to  a  criminal  accu- 
sation, or  to  ecclesiastical  censures.^  But  in  all'  cases  where  the 
witness,  after  being  advertised  of  bis  privilege,  chooses  to  answer, 
he  is  bound  to  answer  every  thing'  relative  to  the  transaction.^ 
But  the  privilege  is  his  own,  and  not  that  of  the  party ;  counsel, 
therefore,  will  not  be  allowed  to  make  Uie  objection.*  If  the 
witness  declines  answering,  no  inference  of  the  truth  of  the  fact 
is  permitted  to  be  drawn  from  that  circumstance.^  And  no  answer 
forced  from  him  by  the  presiding  judge,  after  he  has  claimed 
protection,  can  be  afterwards  given  in  evidence  against  him.* 
If  the  prosecution,  to  which  he  might  be  exposed,  is  barred  by 
lapse  of  time,  the  privilege  ceases,  and  the  witness  is  bound  to 


[  "  §  451a.  It  seems  that  iii  some  of  the  states,  where  -the  party 
gives  testimony  to  part  of  a  transaction  without  claiming  his 
privilege  of  not  testifying  to  what  may  crimihato  him,  he  may  be 
compelled  to  state  the  whole ;  *  and  to  submit  to  a  full  cross- 
examination,  notwithstanding  his  answers  tend  to  criminate  or  dis- 
grace him.*  But,  in  general,  a  witness  who  proceeds  inadvertently, 
and  without  expecting  to  be  asked  to  give  testimony  upon  points 
affecting  his  character  or  subjecting  liim  to  prosecution  for  crime, 

If  the  wibiGM  was  obUged  to  ihowhow  DOt«;  R«z   b.  Adej,   1   M.   &  Rob.   M; 

the  effect  is  produced,  thepratection  would  | Common wenlth  u.  Sliaw,  4  Cusli.  S94J 

Ht  once  be  annihilated.    The  meHns  ivhich  '  Ituse  u.  Blakcniore,  Hj.  £  M.  m; 

lie  ffoiiLd  be  in  ttmt  case  coiapelled  to  uie  IPliealing   v.  Kcnderdine,   '210  I'enn.   Sc 

to  obtnin  protection   would  invoU'o    the  K.  3i>l ;  Chtdc  v.  Lilchfteld,  2  Miuh.  340. 

BDirender  of  the  very  olgect,  for  the  ae-  See  Ilojle  v.  Wisoman,  29  Kng.  Law  t 

curity  of  ivliidi  the  proleclion  wOs  Bouglit."  Kq,  4TU.  where  tlie  iiitueai  wlio  claimed 

See  4  Wend.  252, 263, 254.    SeealsoSbort  t)ic  privilege  was  one  of  the  parlies  to  Uie 

V.  Mcnsier,  16  Jut.  93  ;  I  Eng.  Imvi  &  Kq.  luit.] 

Rep.  208,  where  the  same  point  is  dis-  -^  Reg.  o.  Garteti,  2  C.  &  K.  474.    In 

cussed,  Conntrlical,  by  Rev.  Stat.  184U,  tit.  fl,  £ 

'  1  Wend.  202,  26S,  264,  ll3I,it  is  enacted,  tbaterideoce  given  bra 

*  Story's  Eq.PI.  g§  624,  6TS,  677,  692-  witness  in  a  criminal  case,  shiill  not  "'be 
598;  Mclntyre  v.  Mondus,  10  Johns.  692;  at  any  tims  construed  to  his  prejudke." 
Wigram  on  Discovery,  pp.  61,  160,  196  Such,  in  subatance,  is  also  tlie  law  of  Vir- 
list  Am.  edit);  Id.  Is  ISO-llJS,  2Tl(2d  171'nM.  See  Tate's  Dig,  p.  840 ;  Virg.  Code 
LMid.  edit);  Mitford^  Eq.  PI.  157-193.  of  1849,  cli.  190,  §22. 

*  Dixon  V.  Vale,  1  C.  &  P.  278;  The  ^  Itoberts  v.  Allatt,  1  M.  &  HaUc.  192; 

Stole  It.  K ,  4  N.  Harap.  562;  l^t  v.  The  People  v.  Mather.  4  Wend.  229,  S&2- 

Chapman,  1  M.  &  Malk,  46  ;  2  C.  £  P.  670,  255. 
B.  o. ;  Law  v.  Mitclieli,  6  Shepl.  272 ;  [Fos- 
ter a.  Pienn,  11  Cush.  437,  439.1 

*  Tliomaa  v.  Newton,  1  H.  &  Malk.  46, 
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will  bo  accorded  hia  priTilege,  when  claimed,  altliough  the  result 
should  be  to  strike  hia  testimony  from  tlie  case  after  it  had  ))een 
partly  taken  down.^  The  witness  must  himself  judge,  in  Uie 
first  inetauce,  whether  the  answers  sought  will  tend  to  prove  him 
guilty  of  a  crime.  '  Unless  he  is  able  to  testify  that  he  believes  they 
will,  he  is  not  entitled  to  claim  the  privilege.  If  he  informs  the 
court,  upon  oat^,  that  he  cannot  testify,  without  criminating  him- 
self, the  court  cannot  compel  him  to  testify,  unless  fully  satisfied 
Ruch  is  uot  the  fact,  i.e.,  that  the  witness  is  either  miBtakcn,  or 
acts  in  bad  &ith ;  in  eitlier  of  wliich  coaea  they  should  compel 
him  to  testify.'  But  where  the  reason  for  not  giving  testimony 
assigned  by  ^le  witness  is  evidently  insufficient,  the  court  should 
compel  him  to  testify.^  It  is  not  important  that  the  witness  is 
i-eally  innocent,  if  hia  answers  will  [Joce  him  in  a  position  where 
he  could  not  exculpate  himself  from  legal  presumptions,  although 
contrary  to  the  fact.*  But  if,  for  any  cause,  the  testimony  cannot 
be  used  against  the  witness,  he  is  not  privileged;'  nor  can  he 
claim  exemption  fi-om  testifying  merely  because  his  testimony  will 
give  a  clue  to  evidence  against  him.  Nor  will  the  fact  that  the 
direct  examination  will  not  tend  to  criminate  the  witness  be  euJfi- 
cient,  if  proper  questions  on  cross-examination  will."] 

§  452.  (2.)  Where  tlie  witness,  by  answering,  may  gu^eet  himr 
«e{f  to  a  dvU  actum  or  peeuToary  Iom,  or  charge  himself  with  a  debt. 
Tiiis  question  waa  very  much  discussed  in  England,  in  Lord  Mel- 
ville's case ;  aud,  being  finally  put  to  the  judges  by  the  House 
of  Lords,  eight  judges  and  the  chancellor  were  of  opinion  that 
a  witness,  in  such  cose,  was  bound  to  answer,  and  four  diought 
that  he  was  not.  To  remove  the  doubts  which  were  thrown  over 
the  question  by  such  a  diversity  of  opinion  among  eminent  judges, 
a  statute  was  passed,''  declaring  the  law  to  be,  that  a  witness 
conld  not  legally  refuse  to  answer  a  question  relevant  to  the 
matter  in  issue,  merely  on  the  ground  that  the  answer  may  estab- 
lish, or  tend  to  establish,  that  he  owes  a  debt,  or  is  otherwise 
Bubjoct  to  a  civil  suit ;  provided  the  answer  has  no  tendency  to 
1  himself,  or  to  expose  him  to  any  kind  of  penalty  or  for- 


>  1  •  Dixon  0.  Tale,  1  C.  &  P.  278,  by         '  Tha  People  v.  KeJly,  24  N.T.  Ct.  App. 

Bwl,  C.  J.  T^ 
■  duunberiun  c.  WiUson,  12  Tt  B. 

*  Mexico  &  S.  A.  Co.  in  re;  Aslibiii'i  1  Stark.  Erid.  166.    It  ii  so  eeltled  \n 
«ue,  4  DeG.  &  J.  320 ;  8.  c.  2T  Beav.  474.  itatiile  in  Nem  York.    2  Bev.  Sl«t  ¥» 

*  Adatiu  B.  IMyA,  4  Jur.  x.  s.  6W.  f  71. 
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feiture.  In  the  United  States,  this  act  ia  geiierolLy  conaidered  as 
declaratory  of  the  true  dootrine  of  the  xwmmon  law ;  and,  accord- 
ingly, by  the  current  of  authoritlBs,  the  wituess  is  held  bound  to 
auswer.^  But  neither  is  the  statute,  nor  the  rule  of  the  common 
law,  considered  as  compelling  a  person  interested  in  the  cause  eg 
party,  though  not  named  on  the  record,  to  testify  as  a  witness 
in  the  cause,  much  less  to  disclose  any  thing  against  his  own 
interest." 

§  453.  (8.)  Where  ihe  answer  will  subject  the  witness  to  a 
forfeiture  iff  hi*  estate.  In  this  case,  as  well  as  in  the  case  of  an 
exposure  to  a  criminal  prosecution  or  penalty,  it  is  well  settled 
that  a  witness  is  not  bound  to  answer.^  And  this  is  an  established 
rule  in  equity,  as  well  as  at  law.* 

§  454.  (4.)  Where  the  answer,  though  it  will  not  expose  the 
witaeaa  to  any  criminal  prosecution  ae  penalty,  or  to  any  forfeiture 
of  estate,  yet  has  a  dtrei^  tendency  to  decade  hit  character.  On 
this  point  there  has  been  a  great  diversity  of  opinion,  and  the  law 
still  remuns  not  perfectly  settled  by  authorities.^     But  the  conflict 


Sweariogen,  T   S.  &  R.  192;   Tuiey  ■>.  hj  Mr.  rhillips:   "The  aJiooitea  for  ■ 

Kemp.  4  H.  &  J.  848 ;  Savior  d.  Semmeg,  compulsory   power  in   crou-exwniiutiDii 

4  G.  &  J.  2TB;  City  Banli  b.  Bitemnn,  T  maitiCain,  that,  aa  purties  are  ft^quenlly 

H.  &.  J.  101 ;  Stoddut  n.  Manning,  2  H.  &  lurprued  by  the  appearance  of  a  wiCno* 

G.  147 ;  Copp  f .  Upham,  8  N.  Hnmp.  1G9  ;  unknown  to  thera,  or,  if  known,  entirety 

Cuiu.  Hill,  it  Ohio  R.  411,  424;  PUntera'  unexpected,    without   such    power   thej 

Bank  a.  George,  6   Martin,   GT9,  n.  b.  j  would  have  no  adequate  means  of  Mcer- 

Jones  V.  Lnnier,  2  Der.  liair  Rep.  430;  taining  wliat  credit  is  due  to  his  teili- 

Conover  u.  Bell,  6  Monroe,  157  ;  Gorhiun  luony ;  that,  ou  the  cross-ejamination  of 

0.  CarrolJ,  8  Littel,  221 ;  ZoUicofTer  d.  Tur-  spies,    informer?,    and    aecomptic-es,  Ihit 

ncy,  S  Yerger,  297;  Ward  c.  Sharp,  16  power  is  more  particularly  necessary  ;  and 

'""      The  contrary  seems  to liavB  (hat,  if  a  witneas  moj' not  be  questioned 

"  "     .      -  as  to  his  character  at  the  moment  of  trial, 

the  property  and  even  the  life  of  a  party 

.__    ^  .         ,  must  oflen  be  endangered.    Those  on  the 

le  of  judicial  proceeding,  lias  ut-  other  side,  who  ni 


>t  Ue  ai 

uneof.  .  „. 

tered    false    and   defiimatory  sialemeuta  not  eompell^le  to  answer  such  qoeationi, 

..      ..,.....™   . ,  .  ..  .,  .  ..     .^..     ,f^^. 


ning  the  plaintiff',  even  though  he  argue  to  the  foUowing  eflbct.     They  sky, 

aid  so  muldoiisly  and  without  reasonable  the  obligation  to  give  evidence  arises  fttim 

and  probable  cause,  and  the  plaintifr  snf-  the  oath,  which  every  witness  takes ;  that 

fered  damages  in  consequence.    Revis  v.  by  this  oath  he   binds  himself  only  Ut 

Smith,  8Q  Eng.  I«w  &  Eq.  26B,  271i,  2T3.]  speak  touching  tlie  matters  in  issue;  and 

'  Rex  V.  Wobum,  10  East,  895;  Maa-  that  such  particular  &cts  as  these,  whelhar 

ran  v.  Lamb,  7  Cowen,  174 ;  Appleton  u.  the  witness  has  been  in  jail  for  felony,  or 

Boyd.  T  Mass.  131;  Fenn  v.  Granger,  S  suffbred   some  infomaus  punishment,  or 

Campb,   177;  The  People  d.   Irving,    1  the  like,  cannot  form  any  ^art  of  the  is»««. 

Wend,   20;   White  e.  Everest,  1  Venn,  as  appears  evident  from  this  considemiai^ 

181.  that  (ho  party  against  whom  tlie  witness 

*  6  Cobbett'i  F.  D.  167;  1  HiOl't  I^w  is  called  would  not  be  allowed  to  prove 
J.  223;  2  I'hil.  Evid.  420.  such  particular  f^ts  by  otb«r  witoesMK 

*  Ultfbrd's   Eq.  Fl.  167,  161;   Story's  They  argue,  further,  that  it  would  be  n 
Eq.  PI.  §9  607,840.  «xti«iiie  giievance  to  k  witness,  to liooni 
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of  opinions  may  be  somewhat  reconciled  by  a  diBtinction,  whicb 
bas  been  very  properly  taken  between  caaes,  where  the  testimony 
is  relevant  and  material  to  the  issue,  and  caecs  where  the  question 
is  not  strictly  relevant,  but  is  collateral,  and  is  asked  only  under 
the  latitude  allowed  in  a  cross-exomutation.  In  the  former  case, 
there  seems  great  absurdity  in  excluding  the  testimony  of  a  wit- 
ness, merely  becauHe  it  will  tend  to  degrade  himself,  when  others 
have  a  direct  interest  in  that  testimony,  and  it  is  essential  to  the 
establishment  of  tlieir  rights  of  property,  of  liberty,  or  even  of 
life ;  or  to  the  course  of  public  justice.  Upon  such  a  rule,  one 
who  had  been  convicted' and  punished  for  an  offence,  when  called 
as  a  witness  against  an  accomplice,  would  bo  excused  fi-om  testi- 
fying to  any  of  the  transactions,  in  which  he  had  participated  with 
the  accused,  and  thus  the  guilty  might  escape.  And,  accordingly, 
the  better  opinion  seems  to  be,  tliat  where  the  transactiou,  to 
which  the  witness  is  interrogated,  forms  any  part  of  the  issue 
to  be  tried,  the  witness  will  be  obliged  to  pve  evidence,  however 
strongly  it  may  reflect  on  his  character.* 

§  455.  But  where  the  question  is  not  material  to  the  issue,  but 
is  collateral  and  irreUvant,  being  asked  under  the  license  allowed 
in  cross-examination,  it  stands  on  another  ground.  In  general, 
as  we  have  already  seen,  the  rule  is,  that  upon  cross-examination 
to  try  the  credit  of  a  witness,  only  general  questions  can  be  put ; 
and  be  cannot  be  asked  aa  to  any  collateral  and  independent  fact, 
merely  witli  a  view  to  contradict  him  afterwards  by  calling  another 
witness.  The  danger  of  such  a  practice,  it  is  said,  is  obvious ; 
besides  the  inconvenience  of  trying  as  many  collateral  issues  as 
one  of  the  parties  might  choose  to  introduce,  and  which  the  other 

pelled  to  dltclow  past  tnmuctioiis  of  liii  plicei  Btond  in  a,  pecnliar  liCiutioii,  being 

life,  which  nukv  have  been  since  forgotten,  admitted  to  give  evidence  only  under  the 

and  to  ezpoaeliiB  character  a&eah  ta  evil  implied  CDndilion  of  making  a  flill  and 

Tcpvrt,  when,  perh«p«,  bj  his  subeequent  true  cont^saiun  of  the  vhole  truth ;  but 

(induct,  he  naj  have  recovered  the  good  even  Bccomplii:es  are  not  to  be  questioned, 

ofunion  of  tlie  world;  that,  if  a  witness  is  in  theii  cross-examination,  as   to   other 

privileged   from   anin-ecing   a  queatiun,  oStncea,  in   wliich  the;  have  nut  been 

though  relevant  to  Uie  matter*  in  issue,  concerned  with  the  prisoner;   lliat,  with 

l)cc«jse  it  may  tend  to  subjeul  liim  to  a  respect  to  other  witnesseB,  the  best  course 

forfeiture  of  property,  with  much  more  tobeadoptcd,  both  in  poinEof  convenience 

reason  ought  lie  to  be  excused  &om  an-  and  justice,  is  to  allow  the  question  to  be 

iwering  an  irrelevant  qaeslioii,  to  the  dis-  asked,  ai  the  same  time  allowirig  the  wit- 

[bmgement and  forfeiture  of  his  character;  ness  lo  shelter  himself  under  his  privilege 

that.  Id  the  case  of  accomplicei,  in  whicli  of  retUsing  to  answer."    Phil.  &  Am.  on 


i.Wi.  « 
-       -  „  .  .  2  Phi: 

iKcessary ,  the  power  may  be  properly  con-    Mather,  4  Wend.  250-254,  per  Mart^,  J. : 
eadwl  to  a  certain  extent,  beoauM  accom-    Peake's  Evid.  (by  Nonii)  p.  92;  Cnndu 
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ooold  not  be  prepared  to  meet.'  Whenever,  therefore,  tlie  qnea- 
tiou  put  to  the  witness  is  plainly  of  this  character,  it  is  easy  to 
perceive  that  it  &Us  under  this  rule,  and  should  be  excluded. 
But  the  difficulty  lies  in  determining,  with  precision,  the  mate- 
riality and  relevancy  of  the  queatiou,  when  it  goes  to  the  character 
of  the  witness.  There  is  certainly  great  force  in  the  ai^ument, 
tliat  where  a  man's  liberty,  or  his  life,  depends  upon  the  testimony 
of  another,  it  is  of  infinite  importance,  tJiat  those  who  are  to  decide 
upon  that  testimony  should  know,  to  tho  greatest  extent,  how  far 
the  witness  is  to  be  trusted.  They  cannot  look  into  his  broast, 
to  seo  what  passes  there ;  -  but  must  foriu  their  opinion  on  the 
collateral  indications  of  hia  anod  faith  and  sioceiity.  Whatever, 
therefore,  may  materially  assist  tliem  in  this  inquiry,  is  most 
essential  to  the  investigation  of  trutli ;  wd  it  cannot  but  be  mate- 
rial for  the  jury  to  understand  the  character  of  the  witness,  whom 
they  are  called  upon  to  believe ;  and  to  know  whether,  althou^ 
he  has  not  been  couyicted  of  any  crime,  he  has  not  in  some  meas- 
ure rendered  himself  less  credible  by  bis  disgraceful  conduct.* 
The  weight  of  this  argument  seems  to  have  been  felt  by  the  judge 
in  several  cases  in  which  questions,  tending  to  disgrace  the  wit 
ness,  have  been  permitted  in  cross-examination. 

§  456.  It  is,  however,  generally  conceded,  that  where  the  an- 
swer, which  the  witness  may  give,  will  not  directly  and  certainly 
thow  his  ii^amyi  bat  will  only  tend  to  disgrace  him,  he  may  be 
compeUod  to  answer.  Such  ia  the  rule  in  equity,  as  held  by  Lord 
Eldon;^  and  ite  principle  applies  with  equal  force  at  common 
law ;  aud,  aocordingly,  it  has  been  recognized  in  tlie  common-law 
courts.*  In  questions  involving  a  criminal  ofience,  the  rule,  as 
we  have  seeu,^  is  different ;  the  witness  being  permitted  to  judge 
for  the  most  pari  for  himself,  and  to  refuse  to  answer,  wherever 
it  would  tend  to  subject  him  to  a  criminal  punishment  or  forfeiture. 
But  hare  the  court  must  see  for  iteolf,  that  the  answer  will  directly 

V.  Pratt,  1  M.  &  Ualk.  108 ;  Swiff  ■  Efid.  might  be  fiiuUj  put  M  re^     Ben  tko 

60.    So  in   Scotland.    AUson'a  Practice,  Lohmsn  v.  The  People,  1  ConuL  879. 
p.  628.  ^1  Stork.  End.  170. 

1  SpencelT  v.  De  WlUott.  7  East,  108,         "  Parlilmrst  b.  Lowtcn,  1  Merir.  400; 

110.     Ix).   Ellanborough  lemarked,  that  2  Siranit.  194,  216,  s.  c. ;  Foaa  b.  £I«;ik«, 

he  had  ruled  tliia  point  again  and  anin  at  1  Tiedingt.  81.    And  aee  Storj,  Eq.  PI 

the  aittingB,  untif  ho  was  qaile  tired  of  §S  585,  696. 

the  agitatTon  of  the  question,  and  there-         *  The  People  c.  Mather,  4  Wend.  2X3, 

fbra  he  wished  Uiat  a  biU  of  exceptions  2u2,  264 ;  The  Suta  n.  Fatt^nm,  2  Ii*' 

ihoold  be  tendered  by  any  part;  iliaulia.  dell,  R.  346. 
Bed  wttli  Mr  judgment,  thU  the  quettion         *  Sapra,  (  461. 
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Blioir  bis  iniamy,  before  it  Till  excuse  him  from  testifjing  to  the 
&ct^  Nor  does  there  seem  to  be  any  good  reaBon  wb;  a  wituesi 
ihould  be  privileged  from  answering  a  questiou  touching  his 
present  sitimtaon,  employmeat,  and  associates,  if  tbe;  are  of  bis 
own  choice ;  as,  for  example,  in  what  house  or  family  he  resides, 
what  is  bis  ordinary  occupation,  and  whether  be  is  intimately 
acquainted  and  courersant  with  certain  persons,  and  the  like ; 
for,  however  these  may  disgrace  him,  his  position^  is  one  of  bis 
own  selection.' 

[*  §  463a.  There  is  no  doubt  that  the  latitude  which  the  lav 
allows  for  croas^amination  is  very  liable  to  abuse.  There  is 
probably  no  other  mode  in  which  more  time  is  needlessly  consumed 
in  court,  or  by  which  mors  unbecomit^  scenes  are  liable  to  be  pro- 
doced  there.  It  is  a  matter  resting  solely  in  tbe  discretion  of  the 
judge,  and  where  he  would  naturally  desire  to  err,  if  at  all,  by  too 
great  indu^;ence.  A  mere  impertinent  inquiry,  calculated  and 
intended  to  test  the  witness's  power  of  self-control,  and,  if  possible, 
to  throw  him  off  his  guard,  should  never  be  resorted  to  or  allowed, 
unless  there  has  been  something  very  marked  in  the  conduct  of  the 
witness  to  justify  it.  The  witness  should  be  told  that  he  is  not 
obliged  to  submit  to  insult,  or  to  answer  inquiries  merely  imperti- 
nent. Soch  questions  generally  defeat  their  own  purpose,  if  that 
is  elioitiog  as  favorable  a  statement  of  the  facta  as  possible  toward 
the  party.  The  surest  course  to  secure  that,  even  from  unwilling 
and  unfair  witnesses,  is  to  treat  them  with  kindness  and  courtesy. 
It  is  a  great  mistake,  which  some  of  the  profeseiou  unfortunately 
sometimes  &U  into,  that  putting  impertinent  and  impudent  ques- 
tions, upon  cross-examination,  tends  either  to  the  esaltatlon  of 
their  own  credit,  or  can  possibly  subserve  the  interests  of  their 
clients.  There  can  be  uotliiiig,  as  a  general  rule,  more  damaging 
toboth.B] 

§  457.  But,  on  the  other  liand,  where  the  question  involves  the 
/act  cf  a  previottg  amviction,  it  ought  not  to  be  asked ;  because 
there  is  higher  and  better  evidence  which  ought  to  be  offered.  If 
the  inquiry  is  confined,  in  terms,  to  the  fact  of  his  having  been 

.^  MactNTiden.  Uacbrtde,  4Em.  242,  per  ttngsxpre»1;f,  that  hedid  thiionlron  th« 

lid.  Altaiile/ ;  The  PBople  v.  Mather,  i  ground,  that  the  uuwer  would  eiptwe  bar 

Wend.  264,  per  iiucy,  J.  to  punlihoieat.    Cundell  v.  PtUX,  1  M.  A 

*  Thui,   trhen  a  witMM  wu  uked,  Mfdb.  108. 
whatlier  (ha  wu  not  inhabiting  with  a         *  [■  Commonwealth  d.  Backet,  22  Rck. 

indinduol,  in  a  state  ot  inceit,  894 ;  Same  v.  Shaw,  4  Cii*b.  69S ;  Smltli 

C.  J.,  prohibited  the  qoMtlQii ;  tta-  v.  Cnttar,  1  Gimy,  108.] 


particniar 
Beat,  C.  J 


D.gitizecbyG00glc 


606  Uk.yf  OF  GTIDEKCE.  [PABT  m. 

tuijeded  to  an  ignominmis  punishment,  or  to  inipriBOiunent  alone, 
it  is  made,  cot  for  the  purpose  of  showing  tliat  he  was  an  innocent 
sufiorer,  but  that  he  was  guilty ;  and  tho  ouly  competent  proof  of 
this  guilt  is  the  record  of  his  conviction.  Proof  of  the  same 
natare,  namely,  documentary  evidence,  may  also  he  had  of  the 
cause  of  his  commitmeut  to  prison,  whether  in  execution  of  a 
sentence,  or  on  a  preliminary  chaj^.^ 

§  458.  Theve  is  another  class  of  questions,  which  do  not  seem 
to  come  within  the  reasons  already  stated  in  favor  of  permitting 
this  extent  of  cross-examination  ;  namely,  questions,  tiie  answers 
to  which,  though  they  may  disgrace  the  witness  in  otlier  reapecta, 
yet  will  not  affect  the  credit  due  to  his  tostimony.  For  it  is  to  be 
remembered,  that  the  object  of  indulging  parties  in  this  latitude 
of  inquiry  is,  that  the  jury  may  understand  tlte  character  of  the 
witness,  whom  they  are  asked  to  believe,  in  order  that  his  evideuce 
may  not  pass  for  more  than  it  is  worth.  Inquiries,  therefore, 
having  no  tendency  to  this  end,  are  clearly  impertinent.  Such  are 
the  questions  frequently  attempted  to  be  put  to  the  principal  female 
witness,  in  trials  for  seduction  per  quod  tervitium  amisit,  aud  on 
indictmenta  for  rape,  &c.,  whether  she  had  not  previously  been 
criminal  with  other  men,  or  with  some  particular  person,  which  are 
generally  suppressed.*    So,  on  an  indictment  of  a  female  prisoner, 

1  Tlie  People  ti.  Herdck,  13  Johns,  bi,  a  further  reason  for  not  interrogating  a 

per  Spen(»r,  J. ;    ClemcDt  r  Brooki,  13  witness  reapetiJng  his  conviction  and  pun. 

H.  Hamp.  R.  92.    In  Rex  v.   Tiewia,   i  islimcnt  for  a   crime,  that  lie   nay  not 

Esp.  2i^,  the  prosecutor,  who  was  a  aim-  undersiauit    Llie  .  legnl   character  of  the 

mon  inrormer,  wa«  asked  whether  he  liad  crinie  (or  wliiuh  he  vros  puniilied,  and  m> 

not  been  in  the  house  of  oorreciion  in  ma^  ailmii  liimseif  guiltj  of  an  oflencA 

Susicx;    but    Lord    Ellenlrarough  inter-  -winch  he  never  committed.    In  Rex  c. 

po*ed,  and  suppressed  tho  question  ;  port-  Edwards,  4  T.  R.  440,  the  question  wu 

ly  on  tliR  old  rule  of  r^ecting  all  quee-  not  -ashed  of  a  wiineas,  but  of  one  who 

tiana,  the  otqect  of  whicli  wa«  to  degrade  oflk^d   hiinself  as  ball  for  another,  in- 

the  witness;   but  chiedy,  because  at  clie  dieted  of  grand   larceny.      ['The  por^ 

iq)ur7  to  the  administration  of  justice,  if  who  cnlla  the  witness  has  the  right  to  in- 

persons,  who  came  to  do  their  duty  to  sist,  tliat  if  tiie  Bdversary  would  impeach 

the  public,  might  be  subjected   to   im-  his  character  by  proving  liim  guilty  of  an 

proper   investigation.     Inquiries   of   this  injkmous  crime,  he  sluiQ  do  it  by  proof  of 

nature  have  olleii  been  refused  on  the  old  tlio  record  of  such  conviction.     Kewcomb 

pound  aiona.    As  in  The  Slate  e.  Bailey,  «.  Griawold,  24  N.Y.  Aim.  238.1 
Pennington's R. 804  (2d  edit);  Millmani-.         *  Dodd  u.  Norris,  3  Cauipb.  SI9:  Eex 

Tucker,   '2   I'eake's   Cas.   222;    Stout  b.  v.  HoilgJon,  Rugs.  &  Ry.  211;    Vaughn 

Russell,  2  Yeatee,  384.    A  witness  is  also  v.  I'errine,  Penningt.  R.  634,     But  where 

privileged  from  answering  respecting  tlie  the  prosecution  is  under  a  lastardy  act, 

commission   of    an    olTence,   though    lie  the  issue  being  upon  Ihe  paternity  of  the 

has  received  a  pardon;  " for,"  said  North,  child,  this  inquiry   to  iu  mother,  if  re- 

O.  J.,  "if  he  hath  his  pardon,  it  doth  take  itricted  to  tlie  proper  time,  is  material, 

■way  as  well  all  calumny,  as  Ijabieness  to  and  she  will  be  held  to  answer.     Switf* 

punishment,  and  seta  him  right  against  all  Evid.  p.  gl.     See  also  Machride  r.  iUe- 

objection."    Rex  c.  Reading,  7  Ilowell'a  bride,  4  Esp,  242:  Bate  v.  HiU,  1  C.  4  P 

St.  Tr.  2it3.    It  may  also  be  obterred,  at  100.    In  Bez  v.  Teal  el  aL  11  SmI,  807, 
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for  stealing  from  the  person,  in  a  house,  the  prosecutor  canmrti  be 
asked,  whether  at  that  house  any  thing  improper  passed  between 
him  and  the  prisoner,^ 

§  469.  But  where  the  question  does  not  fall  within  either  o/^  iho 
elattet  mentioned  in  the  tfiree  preceding  seetious,  and  goee  clearltf 
to  the  credit  of  the  witness  for  veracity,  it  is  not  easy  to  perceive 
why  he  should  be  privileged  from  answering,  notwithstanding  it 
may  disgrace  him.  The  examination  being  governed  and  kept 
within  bounds  by  the  discretion  of  the  judge,  all  inquiries  into 
transactions  of  a  remote  date  will  of  course  be  suppressed ;  for 
the  interests  of  justice  do  not  require  that  the  errors  of  any  man's 
life,  long  since  repented  of  and  forgiven  by  the  community,  should 
be  recalled  to  remembrance,  and  their  memory  be  perpetuated  in 
judidal  dociiments,  at  the  pleasure  of  any  future  litigant.  The 
state  has  a  deep  interest  in  the  inducements  to  reformation,  held 
out  by  the  protecting  veil,  which  is  thus  cast  over  tlie  past  offences 
of  the  penitent.  But  where  the  inquiry  relates  to  transactions 
comparatively  recent,  bearing  directly  upon  the  present  character 
and  moral  principles  of  the  witness,  and  therefore  essential  to  the 
due  estimation  of  his  testimony  by  the  jury,  learned  judges  have 
of  late  been  disposed  to  allow  it.^  Thus  it  has  been  held,  that  a 
witness  called  by  one  party  may  be  asked  in  cross-examluation, 
whether  he  had  not  attempted  to  dissuade  a  witness  for  the  other 
party  from  attending  the  trial.^  So  where  one  was  indicted  for 
larceny,  and  tlie  principal  witness  for  the  proseciition  was  his 
servant  boy,  the  learned  judge  allowed  the  prisoner's  counsel  to 
ask  the  boy,  whether  lie  not  been  charged  with  robbing  his  master, 
and  whether  he  had  not  afterwards  said  he  would  be  revenged  of 
him,  and  would  soon  fix  him  in  jail.*  Similar  inquiries  have  been 
permitted  in  other  cases.*    The  great  question,  however,  whether 

811,  nhich  nas  ui  indictment  for  conspir-  metai,  that  in  moderii  times,  the  courts 

ine  feJseiy  to  chnr^  one  vritii  being  the  hare  penaitled  quesliond  to  sliow,  from 

fkliier  of  a  bngtard  ciiild,  eimiiar  iijquiries  transactions  not  in  issue,  tliat  the  witness 

were  permitted  to  be  made  of  the  modier,  is  of  impeached  character,  and  therefor* 

vho  vros  one  of  llie  conspirators,  but  was  not  so  credible."    Parkhurst  i*.  Lowing 

admitted  a  witness  for  the  prosecution.  2  Swanst.  216. 

[People  u.  Blakeley,  4  Parker,  C.  R.  176.]         •  Harris  t-.  Tippett,  2  Campb.  687. 
See  post,  vol.  2,  §  677.  •  Rex  v.  Yewin,  died  2  Campb.  638. 

1  Bex  r.  Pitcher,  1  C.  4  P.  85.  >  Rex  v.  Watson,  2  Stark,  K.  116,  149; 

'  This  reLisation  of  the  old  rule  waa  Rex  v.  Teal  rf  ol.  U  East,  811 ;   CundaU 

recognized,    some   years    »eo,    bj  Lord  t>.  Pratt.  1  M.  &  Malk.  108;  Rex  b.  Bar- 

Eldon.    "  It  used  to  be  said,"  lie  obserred,  card,  1  C.  &  P.  85,  note  (n) ;  Rex  v.  Oil' 

"  that  a  witness  could  not  be  called  on  to  toj,   lb. ;   Frost  v.  Eolioway,  dted  io  3 

discredit  lumself ;  but  there  seems  to  be  Phil.  Erid.  426. 
•omethtng  like  a  departure  from  that;  I 
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a  witnBsa  ma;  not  be  boond  in  some  cases  to  ansver  an  interroga- 
toiy  to  his  ovn  moral  degradation.  There,  though  it  is  collateral  to 
the  mun  isBno,  it  is  relevant  to  hie  character  for  veracity,  has  not 
yet  Jieen  brought  into  direct  and  sdlemu  judgment,  and  mujst 
therefore  be  regarded  as  an  open  question,  notwithstanding  the 
practice  of  eminent  judges  at  nui  prius,  in  favor  of  the  inquirj, 
under  the  limitations  we  have  above  stated.' 

§  460.  Thongh  there  may  be  caaes,  in  which  a  witness  is  not 
bound  to  answer  a  question  which  goes  directly  to  disgrace  him, 
yet  tht  quettiem  may  be  at&ed,  wherever  the  answer,  if  tlie  witness 
should  waive  his  privilege,  would  be  received  as  evidence.^  It  has 
been  said,  that  if  the  witness  declines  to  answer,  h\^  refusal  may 
well  be  ui^d  against  his  cpodit  with  the  jury.^  But  in  several 
cases  this  inference  has  been  repudiated  by  the  court ;  for  it  is  the 
duty  of  the  court,  as  well  as  the  objects  of  the  rule,  to  protect  the 
witness  from  disgrace,  oven  iu  the  opinion'of  the  jury  and  otlier 
persons  present ;  and  there  would  be  an  end  of  this  protection,  if 
a  demurrer  to  tlie  question  wore  to  be  taken  as  an  admission  of  the 
fact  inquired  into.*  [*  It  is  probably  safe  to  say,  that  coiuisel 
cannot  in  any  case  insist  upon  asking  a  question  which  the  witness 
is  not  obliged  to  answer;  hm-  can  any  just  inference  be  made 
against  a  witness  on  account  of  his  silence,  where  he  is  under  no 
obligation  to  speak.]  ■ 

§  461.  After  a  witness  has  been  examined  in  chief,  bis  credit 
may  he  impeached  in  various  modes,  besides  that  of  exhibiting  the 
improbabilities  of  a  story  by  a  cross-examination.  (1.)  By  dis- 
proving the  factt  stated  by  him,  by  the  testimony  of  other  wit- 
nesses. (2.)  By  general  evidence  affecting  his  credit  for  veracity. 
But  in  impeaching  the  credit  of  a  witness,  the  examination  must  be 
confined  to  his  general  reputation,  and  not  be -permitted  as  to 


1  Bee  1  Stark.  Erld.  167-172 ;  2  Phil,  the  uiiwer  cannot  be  contradicted.    In 

Evld.  ^'i&-i'S;  Peake'i  Evjd.  b7  Norris,  such  casea,  the  prudent  practitioner  will 

?i.  2D2-201.    In  Respubllca  r.  GIbbi,  8  setdom'put  a  queMion,  unlcu  it  be  one 

eatei,  429,  where  ^e  old  rule  of  «xclud-  which,  ir  aoavereil  eitlier  waj,  wilt  bene- 

ing  the  inquiry  iraa  discnited  on  geoeial  fit  hie   client.      Such  -was   Ihe  question 

put  hy  the  prisoner's  counsel,  in  Rei  r. 

.       .                                    .  Fltcher.  lupn,  S  4^.     See  1  C.  &  P.  86, 

■1  tne  answer  would  go  to  a  forfeiture  of  note  {k|. 

the  witnen's  right  oTiofflvge  and  of  dtl-  ■  1  Stark.  Erid.  ITS ;  Rose  v.  Blake- 

■eoihjp.  more,  Kr.  &  M.  S82,  per  Brougham,  arji. 

*  2   Phil.    Erid.    428-428 ;    1    Stark.  *  Hose  t>.  Blakemore,  It;.  2,  M.  S82, 

Erid.  172  i  Southard  v.  Beztbrd,  6  Cowea,  per  AbboU,  Ld.  Ch.  J. ;   Bex  v.  Watson, 

251.    But  it  should  be  remembetcd,  that  2  Stark.  R.  268,  per  Holro; d,  J. ;  Ll^d 

if  the  question  i*  colUleial  to  llw  LMue,  v.  Paningfaam,  10  Ve*.  64 ;  Ptpn,  J  iil. 
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particular  facts ;  for  ererj  man  is  snpposed  to  be  capable  of  sup- 
porting the  one,  but  it  is  not  likely  that  he  should  be  prepared  to 
answer  the  other,  iritbout  notice ;  and  unless  his  general  cbarao- 
ter  and  behavior  be  in  issui,  he  has  no  notice.^  This  point  tas 
been  much  discussed,  but  may  now  be  considered  at  rest.'  The 
regular  mode  of  examining  into  the  general  reputation  is  to  inquire 
of  tlie  witness  whether  he  knows  the  general  reputation  of  the 
person  in  question  among  his  neighbors ;  and  what  that  reputation 
is."  Li  tho  English  courts  the  course  is  further  to  inquire  whether, 
from  such  knowledge,  the  witness  would  believe  that  person,  upon 
his  oath.*  In  tho  American  courts  the  same  course  bos  been  pur- 
sued ; '  hut  its  propriety-  has  of  late  been  questioned,  and  perhaps 
the  weight  of  authority  is  now  against  permitting  the  witness  to 
testify  as  to  his  own  opinion.*    In  answer  to  such  pvidence,  the 

>  Boll.  N.  P.  290,  207.    Tliy  mucbief  neum  to  a  will,  anil,  in  our  practice,  opin- 

of  rauing  collateral   iaines  <s   olao   ad-  iona  on  Ihe  raluc  of  property.    In  otiier 

VBn«d  to  a>  one  of  the  reaiont  of  this  cuei,  Die  wilnew  ia  not  to  Bubalitute  hii 

rule.      "  Look  ye,"  snid  Holt,  Ld.  C.  J.,  opinion  for  that  of  the  jury  ;  nor  are  Ihey 

"jon  may   bring   vritnessei  to   ^re  on  to  rely  upon  any  such  opinion  initead  of 

account  uf  iLe  general  tenor  of  the  wit^  eiereising   llieir   oivn   judgment,  taking 

nesa's  conrereation ;  but  you  do  not  think,  into  consirteralion   the   whole  testimony. 

•ure,   that    we   will    try,    at   thi»    time.  When  tliey  have  the  teetimony  tliat  Iha 

whether  lie  he  guilty  of  robbery."    Rex  reputation  of  a  witness  is  good  or  bad  for 

p.  Rookwood,  4  Si.  Tr.  681 ;  18  Uowell'i  truth,  connecting  it  with  h<a  manner  of 

St  Tr.  211,  s.  c. ;  1  Siark.  Evid.  182.    It  testitying,  and  with  the  other  testimony 

la    competent,    however,    for   the   partT  in  the  case,  they  have  the  elements  from 

against  wliom  a  witness  haa  been  called,  which    to    form    a    correct   concluflon, 

to  show  that  he  has  been  bribed  to  give  whether  any  and  what  credit  sliould  be 

his  evidence.    Aitor.-Gen.  v.  Hitchcock,  given  to  his  teslimony.    To  permit  the 

11  Jot.  4Td.  opinion  of  a  witneM,  thai  another  witness 

*  Layer's  case,  IQ  How.  St.  Tr.  246,  should  not  be  helicved,  to  be  receivcjl  and 
2S6;  ti Witt's  Evid.  143.  acted  u|ion  by  a  jury,   is  to   allow  the 

*  {_In  Dates  r.  Barber,  4  Cush.  107,  prejudices,  passions,  and  feelings  of  that 
108,  It  was  held,  tliat  the  preliminary  witness  to  form,  in  part,  at  least,  the  ele- 
qneition  as  to  the  knowledge  of  ilie  rcpu.  nenta  of  their  judgment.  To  authoiiia 
tation  need  not,  and  sliould  not,  be  put.]  the  question  to  be  put,  whether  the  wit- 

*  Phil,  &  Am.  on  Evid.  V2&;  Mawson  nesi  would  believe  another  witness  on 
B.  Jlartsiiik.  4  Kap.  104,  per  Ld.  Ellen-  ohth,  alUiough  sustained  by  no  inconsid- 
borongh  ;  1  Stark.  Evid,  182;  Carloa  b.  emble  weight  of  auUiority,  la  to  depart 
Brook,  10  Ve«.  50.  fromaound  principles  and  t'!<tabllalicd  rules 

*  Till!  I'eii|>le  V.  Mather,  4  Wend.  257,  of  law,  leapectiiv  the  kind  of  icsiinionj"  to 
25S;  The  Hiate  n.  Boawell,  2  Der.  It.  headmlttedfor  Iheconsiderationof ajury, 
20»,  211;  Anon.  1  Hill,  8,  Car.  B.  258;  and  their  dntiea  in  deciding  upon  it.  !■ 
Fotxl  c.  Fonl,  7  Ilumpli.  S2.  moreover  would  permit  (lie  iniroiluctioi 

'  Gass  c.  Slinson,  2  Sumn.  610,  per  and  indulgence  in  courts  of  justice  of  per 

C^>^y,  J. ;  Wood  o.  Mann,  Id.  S21;  Kim-  sonal  anif  party  lioeiilitiea,  and  of  ever; 

mel  t>.  Kimmel,  3  S.  &  R.  886-838 ;  Wike  unwortliy  motive  by  which  iiiaa  can  b« 

V.  Lightncr,  11  S.  &  R.  198;  Swift's Kvid.  actuated,  tofbrm  tlie  basis  of  an  opinion 

148;   Phillips  n.  Kingfleld,  1  Applelm's  to  be  expressed  (o  a  juir  to  influence  theii 

B.  276.    In  this  last  case  the  subject  wa«  dedsion."    1  Applet,  It.  37U,    But  quart 

BUy  examined  by  Sheptey,  J.  wJio  ob-  whether  a  witness  to  impeach,  repuMtioi) 

aarved :   "  The  opinions  of  a  witness  are  may  not  be  asked,  in  croM»^xamitiatiim,  il 

not   legal    testimony,  except   in    apedal  he  would  not  believe  tbe  principal  witnea) 

caaas ;   auch,   for  example,  aa  experts  in  on  oatlu 
•>»iie  profewoD  or  art,  those  of  tin  wit- 
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other  party  may  croes-examine  those  witnesses  as  to  their  means 
of  knowledge,  and  the  grounds  of  their  opinion ;  or  may  attack 
their  general  character,  and  by  freah  evidence  support  the  charac- 
ter of  bis  own  witness.'  The  inquiry  must  be  made  as  to  his 
general  reputation,  where  he  is  best  known.  It  is  not  enough  Uiat 
the  impeacliing  witness  professes  merely  to  state  what  he  haa 
heard  "  others  say ; "  for  those  others  may  be  but  few.  He  must 
be  able  to  state  wliat  is  germ-ally  said  of  the  person,  by  those 
among  whom  he  dwells,  or  with  whom  he  is  chiefly  conversant ; 
for  it  is  this  only  that  constitutes  his  general  reputation  or  charac- 
ter.' And,  ordinarily,  the  witness  ought  himself  to  come  from 
the  neighborhood  of  the  person  whose  character  is  in  question. 
If  he  is  a  stranger,  sent  thitlier  by  the  adverse  party  to  learn  his 
character,  he  will  not  be  allowed  to  testify  as  to  the  result  of  his 
inquiries ;  but  otherwise,  the  court  will  not  undertake  to  determine, 
by  a  preliminary  inquiry,  whether  the  impeaching  witness  has 
sufficient  knowledge  of  the  fact  to  enable  him  to  testify  ;  but  will 
leave  the  value  of  bis  testimony  to  be  determined  by  the  iuiy." 

<  2  Phil.  Evid.  182;  Mmvaoa  v.  Hart-  <7  in  paring  his  debts.  Fierce  u.  Newton, 
iink,  4  Esp.  104,  per  Ld.  Elienboroiigh ;  1  18  Qraj,  S28.]  ['But  such  sTidencs 
Smrk.  Erid,  182.  IC  ia  not  uamd  to  cnHt-  ibould  commtmly  be  regtrioted  to  tbe 
exitmine  witnesses  to  chnracter,  unlesi  character  of  the  witneia  for  tnilh.  Siiaw 
there  is  Boine  definite  charge  upon  wliicb  c.  Emerj,  42  Me.  R.  59;  Craig  c.  t^tate, 
to  cnMS.Gxaniine  [hem.  Rex  p.  Hodgkiss,  6  Oliio,  x.  s.  606 ;  Stale  v.  Sater,  8  CUrke, 
7  C.  &  P.  2^8.  Sor  uin  auch  iritaeaaea  be  420.  But  in  lome  of  tbe  states  such  in- 
contradicted  as  lo  callaieral  UcU.  Lee's  quiriestakesiridGrraDBD.  Easoar. Chap- 
case,  'i  Levin,  Cr.  Caa.  1&4.  [The  court  man,  21  lU.  S3j  Oiliiam  v.  Suie,  1  B^, 
maj  exerciiw  its  discretion  in  limiting  the  89.) 

naniber  of  ItnpeschinR  witnesses,  and  like-         '  Dounlasa  ii.  Tousey,  2  Wend.  852. 

wise  tliat  of  the  supporting  witnesses ;  and  Bates  i'.  Barber,  4  Cush.  107  ;  Sleeper  v. 

the  proper  exercise  of  sach  discretion  is  Van  Middiesworth,  4Denio,  481.    Wheth- 

no  ground  of  error.    Bunnell  v.  Butler,  28  er  this  inquiry  inlo  tlie  general  reputatioa 

Conn.  65.    In  the  Supreme  JuilicinI  Court  or  cluracter  of  tho  witness  should  be  re- 

of  Massachusetts,  the  court  at  nisi  prita  stricted  to  his  rcputatian  for  truth  and 

has  in  some  cases  limited  the  number  to  veracity,  or  may bemadcingeneral  terms. 

jiee  or  tix  on  a  side,  fe'ivinjt  the  parlies  no-  involving  his  entire  moral  character  and 

tiee  beforehand  of  such  intended  limirn-  estimation  in  society,  is  a  point  upon  which 

tion.    In  Bunnell  <'.  Butler,  ubi  supra,  the  the  American  practice  is  not  uniform.    All 

number  was  limite<l  to  six  on  each  side,  are  agreed,  that  the  true  and  primary  in- 

the  court  j>rGviously  noticing  tlte  parties  qulry  it  into  his  general  character  for  truth 

of  the  intended  limitation.]  and  venicity,  and  to  this  point,  in  tha 

'  Boynlon  p.  Kellogg,  8  Mass.  129,  per  Northern  stales,  it  ie  still  confined.    But 

Parsons,  C.  J- ;  Wike  b.  Lightner,  11  S.  &  in  several  of  the  otlier  slates  greater  ]ati- 

R.  I9d,  1»9,  200;  Kimuiel  v.  Kimmel.S  S.  tudo  is  allowed.    In  Sauik  Canlina,  the 

&  R.  837,  889 ;  Phillips  a.  lungflold,  1  Ap-  true  mode  is  said  to  be,  fint,  to  ask  what 

plet.  R.  876.     The  impeaching  wicaess  is   his  senend  clioracler,  and  if  this  is 

may  also  he  asked  to  name  tlio  persons  said  to  be  tiad,  then,  to  inquire  whether 

whom  he  hss   heard  apeak  against  the  the  witness  would  believe  him  on  oath; 

charactcrof  the  witnesslmpeached.  Bates  leaving  the  party  who  adduced  him.  to 

D.  Barber,  4  Cush.  lOT.     [Or  if  the  repu-  inquire  whether,  notwithstanding  his  bad 

tation  of  the  wittiess  impeached  relates  character  in  otber  respects,  be  baa  not  pn 

wholly  or  in  part  to  Ms  want  of  puDCtuali-  lerred  big  ciuu«x;(er  for  tiuth.    Anta.  1 
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§  462.  (S.)  The  credit  of  a  witness  may  also  be  impeached  by 
proof,  that  he  has  made  gtatemeiUt  out  of  court,  contrary  to  what 
he  has  testified  at  the  trial.  But  it  ia  onlf  in  such  matters  as  are 
relevant  to  the  issue,  that  the  vitness  can  he  contradicted.  And 
before  this  can  be  done,  it  is  generally  held  necessary,  in  the  case 
of  verbal  statements,  first  to  ask  him  as  to  the  time,  place,  and 
person  involved  in  the  supposed  contradiction.  It  is  not  enough 
to  ask  him  the  general  question,  whether  he  has  ever  said  so  and 
.BO,  nor  whether  he  has  always  told  the  same  story ;  because  it  may 
frequently  happen,  that,  upon  the  general  question,  he  may  not 
remember  whether  he  lias  so  said  ;  whereas,  when  his  attention  is 
challenged  to  particular  circumstances  and  occasions,  he  may 
recollect  and  explain  what  he  has  formerly  said.^     This  course  of 

HUl,  8.  Car.  B.  261,  208,  269.  In  Kat-  wiU  draw  tlie  condiuion,  in  crer;  in- 
lucty,  tlie  wme  general  range  of  inquiry  »tatice,  that  his  oath  muit  be  discredilcd, 
u  permitted  ;  and  U  tliiu  defended  by  one  but  only  be  put  on  their  gunri!  to  Buuti- 
of  the  learned  judges:  "  fireiy  pereon  nize  hia  atatementa  more  atiictlj;  wliite 
■ 1  with  linnuui  nature  muit  be  in  cam  of  Tile  reputation,  in  other  r"" 


■enaible  of  the  kindred  nature  of  the  vices  pects,  (hey  would  be  wamuited  in  digbe. 

to  which  it  is  addicted.     So  true  is  thie,  liering  him,  though  lie  had  never  been 

that,  to  ascertain  the  existence  of  one  vice,  called  so  otten  lo  the  book  a»  to  Rx  upon 

of  a  particular  character,  is  trequentlf  to  him  the  lepulatlon  of  a  liar,   ^hen  on 

prove  the  existence  of  more,  at  the  same  oath."    Hume  v.  Scott,  S  A.  K.  Marsli, 

time,  in  the  same  individual.    Add  lo  this,    261,  W2,  per  Mills,  J. 


at  persons  of  infomous  character  tony,  been  cited  and  approved  iti  Nvrth  Caroiitia, 

■qd  do  frequently, exist,  who  have  formed  where   a   similar  course  prevaUa.     The 

no  cluintcler  as  to  their  kck  of  truth  ;  and  Stale  e.  Qoswell,  i  Dev.  Law  Kep.  S09, 

society  may  have  never  had  the  opportu-  210.    See  also  The  People  b.  Mather,  i 

nity  of  ascertaining  that  they  are  tklso  in  Wend.  257,  268,  per  Marcy,  J.    See  also 

their  words  or  oaths.    At  the  same  time,  8  Am.  Law  Jour.  164-162,  K.  e.,  where  all 

they  may  be  to  notoriously  ^ilty  of  net-  the  eases  on  this  point  are  collecleil  and 

Ing  felsehood,   in   frauds,  forgeries,   and  reviewed.     Whether  evidence  of  common 

oUier  crimes,  aa  would  leave  no  doubt  of  prosiilution  is  admissible   to  impeach  a 

their  being  capable  of  speaking  and  awenr'  female    witness,   qiuirc.      See    Cuinmon- 

Ing  it,  especially  as  they  may  frequently  wealtli  v.  Uurphy,  14  Mast.  887 ;  2  SUrk. 

depose   &lsehood  with    greater   security  £vid.  SOS,  note  (1),  by  Melcalf,  that  it  i* 

against  detection,  than  prachee  those  other  admisBible.    Speara  u.  Forrest,  15  Verm. 

vices.    In  such  cases,  and  with  Buch  char-  436,  that  it  is  not.     (And  Commonwealth 

acters,   ought  the  jury  to   be  precluded  r.  Churchill,  11  Met.  uliH,  that  it  is  not, 

Irom  drawing  inferences   nnfavomble  lo  thus  uverruliog  Ciimuiuii wealth  i',  Mur- 

their   biith   as   witnesses,  by  excluding  phy.    Teese  d.  Huntington,  '2S  How.  2.] 
their  general  turpitude  1    By  tlic  charac-         '  Angus  r.  Smitli,  1  M.  &  Malk.  4TS, 

ter  of  every  individual,  tliat  ia,  by  the  per  Tindal,  C.  J.;  Crowhir  v.  Page,  T  C. 

esdmatioii  in  which  he  ia  held  in  the  go-  &  P.  780,  per  Farke,  B.;  Itcgiua  v.  Sliel- 

ciety  or  neighborhood  where  lie  is  conver-  lard,  0  C.  i  P.  277  j  Boginn  c.  Holden,  S 

aant,  his  word  and  hie  oath  arc  eelimalcd.  C.  &  1'.  606 ;  Palmer  i:.  Ilaight,  2  Barb. 

If  that  is  free  from  imputation,  his  tesli-  h.c.  li.  210.    In  the  Queen's  cose,  tliiu  sub- 

mony  weighs  well.    If  it  is  sullie'l.  in  the  ject  was  Tmy  much  discussed,  and  the 

aame  proportion  his  word  will  be  doubted,  unanimous  opinion  of  the  learned  judges 

We  conceive  it  perfectly  safe,  and  most  was  delivered  by  Abbott,  C.  J.,  in  these 

conducive  to  tlie  purposes  of  justice,  to  terms:  "  The  legitimate  object  of  the  pro- 

traat  tlie  jury  with  a  full  knowledge  of  pusod  proof  is   To  discredit  the   witness. 

the  atanding  of  a  witness,  into  whose  chac^  Now,  the  usual  practice  of  the  courts  be- 

•eter   an   inquiry  is  made.    It  will  not  low,  and  a  practice  to  whidi  we  ere  not 

thenoe  foll'w,  that  ftom  minor  vices  they  aware  of  any  exception,  is  iliis :  if  it  bt 
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procfleding  is  considerod  indiapenaable,  from  a  sense  of  justice  to 
the  witness ;  for,  as  the  direct  teiideucjr  of  the  evidence  is  to  im- 

intended  to  bring  tb«  credit  of  *  wttneM  called  hf  a  defbndint ;  and  one  of  Um 

intu  queition  by  proofofanj  thing  that  he  great  otgecU  of  tlie  couise  of  proceeding, 
may  have  taid  or  deulared,  Ionising  the  cilahluhed  in  onr  courti,  in  ^o  preTen- 
Okase,  the  witneu  I>  flnt  tuked,  upon  tion  of  sarprise,  ai  br  as  practicable,  upon 
croea-eiaminadon,  whether  or  no  he  hai  any  person  who  may  appear  therein." 
•aid  or  declared  that  which  ii  intended  to  Tli«  Queen's  caae,  2  Brod.  &  Bing.  313, 
be  proved.  If  the  witnciB  admit*  the  814.  In  the  United  States,  the  uiue  course 
woros  or  declaratiouB  imputed  to  him,  the  is  understood  to  be  generally  adopted; 
proof  on  the  other  side  becomes  unnecea-  [Conrad  «.  Griflev,  IB  How.  U.  S.  88 ;_ 
•ary ;  and  the  witness  haa  an  opportunity  Sprague  d.  Cadwcll,  12  Barb.  516  ;  Unis  v  ' 
of  girtng  iuch  reason,  explanation,  or  ex-  Charlton's  Adm'r,  12  Gratl.  484;  Wright 
culpatjon  of  his  conduct,  if  any  there  may  v.  Hicki,  15  Geo.  160;  Carlisle  u.  Hunley, 
be,  as  the  particular  circumstances  of  the  16  Ala.  tlii;  I'oneil  v.  State,  19  lb. '677; 
transaction  may  happen  to  f^imisli ;  and  Drennen  d,  t^ndacy,  15  Ark.  8&9 ;  Nelson 
thus  the  whole  matter  is  brought  befbre  v.  Slate,  2  Swan,  287 ;  Smith  u.  Peoi^e,  2 
the  court  at  once,  which,  in  our  opinion,  Hich.  415;]  eicept  in  Alaint;  Ware  f. 
Is  the  most  convenient  course.  If  the  Ware,  8  Grecol,  42 ;  and  perhaps  in  Mta- 
witness  denies  the  words  or  declarations  tadwiott;  Tucker  v.  Welsh,  IT  Mass.  160. 
imputed  to  him,  the  adverse  party  has  an  But  see  Drown  v.  Bellows,  i  Pick.  188 
opportunity  afterwards  of  contending  that  [In  Massachusetts  the  rule  is  now  settled, 
the  mailer  of  the  speech  or  declaration  is  that  the  witness  oeed  not  be  first  asked 
such,  that  he  is  not  to  be  bound  by  the  whether  he  lias  ever  testified  diflcrently. 
answer  of  the  witness,  hut  may  contradict  Gould  i.  Nortblk  Lead  Co.  t  Cush.  338 ; 
and  &]sify  it;  and,  if  it  be  tbund  to  be  Commonwealth  v.  Hawkins,  3  Gray,  403, 
such,  his  proof  in  contradiction  will  be  4t)4.  In  (he  tatter  case,  "Bollei,  far  tbe 
received  at  the  proper  season.  If  the  wit-  detendant,  offered  the  depositions,  taken 
nesB  declines  to  give  any  answer  to  the  before  the  coroner,  at  the  inquest  on  the 
question  proposed  to  him,  by  reason  of  body  of  Leet,  for  the  purpose, of  contra- 
tiie  tendency  thereof  to  criminate  himself,  dieting  the  evidence  given  by  the  same 
and  the  court  is  of  opinion  that  he  cannot  wimesnes  at  this  trial,  when  c^ed  by  the 
be  compelled  to  answer,  the  adverse  parly  common  weallii.  The  attorney-general  of>- 
hoa,  in  this  instance,  also,  his  subsequent  jccted,  on  the  ground  that  the  witnesses 
opportunity  of  tendering  hi*  proof  of  the  sought  lo  be  impeached  had  not  been 
matter,  whicli  is  received,  if  by  law  it  asked,  on  their  cxaniinaiion,  whether  thej 
ought  to  be  received.  But  the  possibility  had  not  previously  made  different  state- 
that  the  witness  may  decline  to  answer  mcnts,  nur  liail  tlieir  attention  in  any  way 
the  question  aSbrds  no  sufficient  reason  been  called  to  llictr  depositions  before  the 
for  not  giving  liim  tlie  opportunity  of  nn-  cnroner.  But  the  court  were  of  opinion 
twcring,  and  of  offering  such  explanatory  tliat,  for  tlie  purpose  of  impeaching  the 
or  exculpatory  matter  as  I  have  before  witnesses,  such  parts  of  their  depositiuna 
alluded  to ;  and  it  is,  in  our  opinion,  of  were  adnuESlhle  an  were  L-ontradiclory  of 
great  importance  that  this  opportunity  the  evidence  given  by  them  at  the  trial ; 
should  be  thus  afforded,  not  only  fur  the  ttiat  the  unilbrni  practice  in  this  cunimon- 
purpose  already  mentioned,  but  because,  wealth,  diSbriog  in  tliis  respect  thim  that 
if  not  given  in  the  flnt  instance,  it  may  of  Sngland,  and  some  of  the  other  slates, 
be  wholly  lost;  for  a  witness,  who  has  been  had  been,  as  staled  in  Tucker  c.  Welsh, 
examined,  and  has  no  reason  to  suppose  IT  Mass.  160,  to  allow  tbe  jntroducliou  of 
that  his  furiher  attendance  is  requisite,  evidence  that  a  witness  had  previously 
often  departs  tlie  coort.  and  may  not  be  made  diSbcvat  statements,  without  first 
found  or  brought  back  until  the  trial  be  at  calling  his  attention  to  such  statements  ; 
an  end.  So  that,  if  evidence  of  this  sort  that,  after  such  parts  had  been  read,  the 
could  be  adduced  on  the  sudden  and  by  commonwealth  would  have  tbe  right  to 
surprise,  without  wiy  previous  intimation  require  the  whole  of  the  former  statement 
to  the  witness  or  to  the  parly  producing  to  be  read,  and  might  recall  the  wimess 
liim,  great  iitjustice  might  be  done ;  and,  afterwards  to  explain  the  alleged  discrep- 
in  our  opinion,  not  unfrequently,  would  ancy.  Bollea  (hen  proposed  to  point  out 
be  done  both  to  tbe  witness  and  to  the  to  the  jury  thai  ttiese  witnesses  had  omit- 
par^ ;  and  this  not  only  in  the  case  of  a  ted,  in  their  testimony  belbre  tlie  coroner, 
witness  called  by  a  plaintiff  or  prosecutor,  material  Guts  to  which  they  had  now  tea- 
bat  equally  ao  in  tlie  case  of  a  witness  lificd,  and  which,  he  argued  were  so  im- 
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peaoh  Ilia  Teraclty,  commoQ  justice  requiree  that,  1^  first  caJling  his 
attention  to  the  subject,  he  should  have  an  opportuni^  to  recollect 
the  facts,  and,  if  uecessaiy,  to  correct  the  statement  already  given, 
as  well  as  by  a  re-examination  to  explain  the  nature,  circumstances, 
meaning,  and  design  of  what  he  is  proved  elsewhere  to  have  said.' 

poTtant  fliat  they  <»iild  not  bare  been  diflbrence  by  in  only  one  word.     The 

omitted  then,  and  remembered  now,  con-  first  witneu  had  now  swont,  tbat  he  did 

ditentlj  with  tbe  OTdiuary  workings  of  a  not  relj  on  a  certain  firm  aa  being  in  good 

Sod  memory  and  a  good  conscience,  credit;  fbr  he  was  not  well  informed  on 
It  the  court  ruled  that  those  parts  only  the  sul^ect.  The  former  words  impnted 
of  the  teatlinony  before  the  coroner  could  to  him  were  a  plain  admission  that  he  wu 
be  read,  for  the  purpote  of  impeaching  the  fully  informed,  and  did  rely  on  their  credit 
character  of  the  witneis,  which  went  to  II  turned  out  that,  in  his  Ibnner  coDTcraa- 
thow  a  discrepancy  or  contradiction,  as  tion, he Bpokeofapartnenhip.fHnn which 
b^  showing  that  the  witness  had  ^ven  one  name  was  soon  afterwai^  withdrawn, 
diflbrent  accounts  at  diflbrent  times,  by  leaving  him  now  to  speak  of  the  latter 
•lleging  a  feet  at  one  time  which  he  de-  Arm,  thus  weakened  by  the  withdrawal, 
nied  at  another,  or  by  stating  it  in  two  In  regard  to  Che  credit  of  the  first  fiim.  be 
waya  inconiiislent  with  each  other;  and  bad,  ht  truth,  been  ftilly  informed  by  let- 
that  the  mere  omission  to  state  a  lact,  or  ters.  With  respect  to  the  last,  he  had  no 
•tatlng  it  less  ftiUy  before  the  coroner,  was  fnfbnnatlon.  Tte  sound  in  the  ti^es  of 
Dot  a  sabject  for  comment  to  the  jury,  nn-  the  two  firms  was  so  nearly  aUke,  that  the 
leia  the  attention  of  the  witness  was  per-  ear  would  easily  confound  them  ;  and,  had 
ticntarly  called  to  it  at  the  luqQest;"and  it  not  been  for  the  colIotjuiTimthns  brought 
in  New  Hampahire,  Titug  c.  Ash,  4  Poster,  on,  an  apparent  contradtciJoD  would  doubt- 
819;  and  in  Conitectiaii,  Hedge  v.  Clapp,  less  have  been  kept  on  foot,  fbr  Tarioui 
22  Conn.  622,  in  which  Tucker  o.  Welsh,  purposes,  through  a  long  trial.  Itinvolved 
IT  Mass,  160,  isdtedandapprored.  Robin-  an  mquiry  inte  a  credit  which  had  been 
•onf.Hulchinson,SlVt44s,]  [•Therule  given  to  another,  on  the  Ihiudulent  repre- 
tequiring  the  wimeas  flnt  to  be  inquired  sentationB  of  the  defendant."  Mr.  Stark ie, 
■f  as  to  his  having  made  such  oontiadic-  for  a  diStrent  purpose,  mentions  another 
tory  statements  seems  not  to  obtain  with  case.of  similar  character,  where  the  jndge 
entire  approhation  in  some  of  tiie  states,  understood  the  witness  to  testify  that  the 
Cook  tJ.  Brown,  M  N,  H.  460;  Howland  v.  prisoner,  who  was  charged  with  ibrgeiy, 
Conway,  1  Abliott,  Adm.  281.  But  In  said,  "1  am  the  drawer,  acceptor,  and 
others itisrigidly enforced.  Jarboe c. Kep-  indorser  of  the  bill;"  whereas  the 
ler,  SInd.  gU;  Galena,  Ac.,  R.  R.  Co.  e,  words  were,  "I  tenoa  tbe  drawer,  ae- 
Fay,  16  111.  &e8;  State  n.  Davis,  29  Mo.  eeptor,  and  indorser  of  tlw  biU.'^  1 
aoi ;   Ketchingman  d.  State,  6  Wis.  428.  Stark.  Evid.  434. 

But  la  order  to  lay  tiie  fbimdation  for  in-  '  Regina  v.  St.  George,  9  CAP.  483, 

qairingof  the  witness  as  to  what  he  may  469;   Ciurenter  v.  Wahl,  11   Ad.  ft  El. 

have  said  out  of  court,  he  must  first  be  803.    On  this  subject,  the  following  ob- 

•zamined  as  to  the  ftcia  npon  that  point,  servations  of  Lord  Langdale  deserve  great 

in  order  to  make  the  Inquiry  material,  consideration.     "Idonot  think,"  said  he. 

Combe  r.  Winchester,  89  N.H.  18 ;  Bearsi  "  that  the  veracity  or  even  Ibe  accuracy 

V.  Copley,  10  K.Y.  App.  98.]     The  utility  of  an  ignorant  and  illiterate  person  Is  to 

of  this  practice,  and  of  conlVonling  the  be  conclusively  tested  by  comparing  an 

two  opposing  witnesses.  Is  illustrated  by  affidavit  which  he  has  made,  with  his  tes- 

a  case  mentioned  by  Mr.  Justice  Cowen,  timony  given  upon  an  oral  examination 

b   bis   notes   to   Phillips    on    Evidence,  in  open  court.    We  have  too  mnch  eipe- 

voL  2,  p.  774  {note  668  to  Phil.  Evid.  808) ;  rience  of  the  great  infirmity  of  affidavit 

"in  which  a  highly  respectable  witness,  evidence.    When  (he  witness  is  illiterate 

•ought  to  t>e  impeached  through  an  out-  and  ignorant,  the  language  presented  to 

of-tioiH-  conversation  by  another  witness,  the  court  is  not  his ;  it  is,  and  must  be, 

who  seemed  very  willing  to  bring  him  the  language  of  the  person  who  prcparea 

into   a   eoniradictioii,  upon   both   being  theafBdavit;  and  ilmay  be,  and  too  otlen 

placed  on  the  stand,  ftamished  aitch  a  dis-  it,  the  expression  of  that  penon's  erro- 

tinction  to  thelatterascorrected  his  mem.  neous  inference  as  to  the  meaning  of  the 

ory,  and  led  him,  in  half  a  minute,  to  language  used  by  the  witness  bimtelf; 

■cknowledge  that  he  wai  wrong.     The  and  however  careAilly  llie  affidavit  raav 
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And  this  rule  is  extended,  not  only  to  coutradictoi7  statements  by 
the  vitiiees,  but  to  other  declarations,  and  to  acts  done  by  him, 
fhrougli  the  medium  of  verbal  communications  or  correspondence, 
which  are  offered  with  the  view  either  to  contradict  his  testimony 
ill  chief,  or  to  prove  him  a  corrupt  witness  himself,  or  to  have  been 
Koilty  of  attempting  to  corrupt  others.^ 

§  463.  A.  similar  principle  previuls  in  croBS-ezaminlng  a  witness 
as  to  the  oontenta  of  a  letter,  or  other  paper  written  by  him.  The 
counsel  will  not  he  permitted  to  represent,  in  the  st4i,temeiit  of  a 
quct^tioQ,  the  contents  of  a  letter,  and  to  ask  the  witness  whether 
he  wrote  a  letter  to  any  person  with  such  contents,  or  contents  to 

b«  read  OTei  to  the  witneu,  he  naj  not  deporOnent  of  the  wituen  during  the 
nndentsnd  vhat  U  *aid  in  lan^nuge  to  uxtuuinadon.  All  the  discrepandeR  which 
diflerent  from  tliu  which  he  is  ■ccnitomed  occur,  and  all  that  the  witoeaa  sajs  in 
to  use.  HaTing  expreaaed  hia  nieAning;  in  respect  of  them,  are  to  be  carefiillj  at- 
hisnirn  language.and  Boding  it  tranclated  tended  to,  and  the  result,  according  to 
by  a  pertoD  on  whom  he  reliea,  into  Ian-  the  ipevial  circumalancei  of  each  case, 
guage  not  hia  own,  and  which  be  does  not  ma;  be,  either  that  the  testimonj  muaibe 
perfectly  undentand,  be  ii  too  apt  to  ac-  altogether  rejected,  on  the  ground  tliat 
quieace;  and  teatiiunny  not  intended  by  the  witness  has  taid  that  which  ia  untrue, 
him  ia  brauBht  before  the  court  aa  hia.  either  wilililly  or  under  aelf-deluBion,  to 
Again,  evidence  taken  on  affldaTit.  being  Btrong  aa  to  invalidate  all  that  he  baa  aaid; 
token  fx  parte,  U  almoat  always  incom-  or  elae  the  result  must  be,  ^at  the  tfati- 
pleie,  and  often  inaccurate,  sometimes  monj  mnst,  as  to  the  main  parpoae,  be 
ihiin  partial  Buggestions,  and  sometimea  admitted,  notwithatanding  diacrepanciea 
ftom  Uie  want  of  suggestiona  and  inqui-  which  may  have  arisen  from  innocent 
ties,  wicliout  the  aid  of  which  the  witneaa  mistake,  exlending  to  collateral  matteta, 
may  be  unable  to  recall  the  connected  cot-  but  perhaps  not  tweeting  tlie  main  quea- 
lateral  ciroumslancea,  neoeasary  tor  the  tion  in  any 'important  degree."  SeeJohn- 
correction  of  the  first  auggeationa  of  hia  aon  v.  Todd,  5  Beav.  60O-6O2.  See  Mc- 
memory,  and  fhr  his  accurate  recollection  Kinney  v.  Neit,  1  McLean,  610 ;  Baxaid 
of  all  that  belongs  to  the  lulgect  For  u.  N.Y.&  Providence  R.R.  'i  R.  I.  R-  62. 
these  and  other  reaaons,  I  do  not  think  >  See  2  Brod.  &  Ring.  800,  SIS;  1 
that  discrepancies  between  the  affidavit  Mood.  &  Malk.  478.  If  the  witneas  doe« 
and  the  oral  lestimouy  of  ft  witneas  are  not  recollect  the  conversation  imputed  to 
conclusive  against  the  testimony  of  the  him,  it  may  be  proved  by  another  witnem, 
witness.  It  is  flirlher  to  be  observed,  that  provided  it  is  relevant  to  the  matter  in 
witnesses,  and  particularly  ignorant  and  issue.  Crowley  v.  Page,  7  G.  &  P.  789, 
illiterate  witnesses,  must  always  be  liable  per  Parke,  B.  The  contrary  seems  to 
to  give  imperfect  or  erroneous  evidence,  have  been  ruled  some  yeara  betbre.  in 
even  when  orally  examined  in  open  court.  Pain  v,  Beeston,  1  M.  &  Rob.  20,  per  Tin- 
The  novelty  of  the  ailuatiun,  the  agitation  dal,  C.  J.  But  if  he  is  asked,  upon  crosa- 
and  hurry  wliich  accompanies  it,  the  ca-  examination,  if  he  will  swear  that  be  baa 
jolerj  or  intimidation  to  which  the  wit-  not  said  so  and  so,  and  he  answers  that 
nessea  may  be  aubjected,  the  want  of  he  will  not  swear  Iliat  he  has  not,  the 
questions  calculated  to  excite  those  recol-  party  cannot  be  called  to  contradict  him. 
lections,  which  might  clear  up  every  diffl-  Long  u.  Hitchcock,  B  CAP.  619 ;  svpm^ 
culty,  and  the  confusion  occasioned  by  §449.  If  he  denies  having  made  Uie  cod- 
crOBS-eiaminalion,  as  it  is  too  otien  con-  tradlctory  statements  inquired  of,  and  a 
ducted,  may  give  rise  to  important  errora  witness  is  called  to  prove  that  he  did,  the 
Mid  omisaioDB ;  andthetruth  istobe  ehcit-  particular  words  must  not  be  put,  but 
ed,  not  by  giving  equal  weight  to  every  the  witness  must  be  required  to  relate 
word  the  wifness  may  have  uttered,  but  what  passed.  Hallett  c.  Cousena,  2  M.  & 
'  "  '..  238.     [•— ■  ■■    - 


by  considering  all  the  words  with  refer-    Rob.  23B.     [*This  contradiction  may  be 

'-  •"■-  particular  occas' '  — ' —    — ■" '  ' ' '  ' '-'- 

o  the  personal  d 


e  particular  occasion  of  saying    made  out  by  a  series  of  documents.   Jack- 
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the  like  effect;  without  hai-ing  (irBt  ahovm  to  the  witness  the 
letter,  and  having  asked  him  whether  he  wrote  that  letter,  and  his 
admitting  that  he  wrote  it.  For  the  contents  of  every  written 
paper,  according  to  the  ordinary  and  well-eBtablished  rules  of  evi- 
dence, are  to  be  proved  by  the  paper  itself,  and  by  that  alone,  if  it 
is  in  existence.'  But  it  is  not  required  that  the  whole  paper 
should  he  shown  to  the  witness.  Two  or  three  lines  only  of  a 
letter  may  bo  exhibited  to  him,  and  he  may  be  asked,  whether  he 
wrote  the  part  exhibited.  If  he  denies,  or  docs  not  admit  tlrat 
he  wrote  tiiiat  part,  be  cannot  be  examined  as  to  the  contents  of 
such  letter,  for  the  reason  already  given ;  nor  ia  the  opposite  coun- 
sel entitled,  in  that  case,  to  look  at  the  paper .^  And  if  he  admits 
the  letter  to  be  his  writing,  he  cannot  be  asked  whether  statements, 
such  as  the  counsel  may  si^gest,  are  contained  in  it,  but  the  whole 
lettei  itself  most  be  read,  ae  the  only  competent  evidence  of  that 
fact.'  According  to  the  ordinary  rule  of  proceeding  in  such  cases, 
tiie  letter  is  to  be  read  as  the  evidence  of  the  cross-examining 
tounael,  in  his  turn,  when  he  shall  have  opened  his  case.  But  if 
ue  suggests  to  the  court,  that  he  wishes  to  have  the  letter  reitd 
immediately,  in  order  to  found  certain  questions  upon  its  contents, 
after  they  shall  have  been  made  known  to  the  court,  which  other- 
vise  could  not  well  or  effectually  be  done ;  that  becomes  &a  ex- 
cepted case ;  and  for  the  convenient  administration  of  justice,  the 
letter  is  permitted  to  be  read,  as  part  of  the  evidence  of  the  coun- 
sel so  proposing  it,  sulject  to  all  the  consequences  of  its  being 
considered.* 
§  464.  If  the  papa'  in  question  w  loxt,  it  is  obvious  that  the 

'  Tbe  Qa«en'i  CMe,  2  Brod.  &  Bing.  for  the  pnrpoM  of  ezplainmg  it,  read  ■ 

286 ;  mprOjSf  87,  88 ;  Bellioger  o.  Tbe  letter  from  himeelf  to  which  the  letter  of 

P«op1e,  8  Wend.  696,  698 ;  Rex  v.  Ed-  the  witnew  U  a  reply.    Trisc-het  «.  Ham 

wardi,  B  C.  ft  P.  2e  1  Begiiia  v.  Taylor,  Id.  ilton  iDiurance  Co.  14  Qraj,  456.]    [«  Tha 

726.     If  (he  paper  is  not  to  be  had,  a  cei^  En^sh  courta  hold  that  il  is  compelenC  to 

tided  copy  mar  be  uaed.    Regina  k.  Shel-  croes-examine  the  pony,  when  offered  to 

laid,  9  C.  &  P.  277.    So,  where  a  certifled  rapport  hii  owd  caae,  aa  to  the  contentt 

copy  ii  in  the  caae  for  other  pnrpoBe»,  it  of  an  affidavit  or  letter  not   produced. 

may  be  uied  for  thi«  aUo.    Darie*  v.  Da-  Stadden  v.  Sergeant,  1  F.  &  F.  322 ;  Far- 

Tiei,  9  C.  &  P.  263.    But  the  witneM,  on  row  v.  Bloomfleld,  Id.  658.     So,  Um3,  as  to 

hia  own  letter  being  ahown  to  him,  cannot  whether  he  had  read  a  letter  erf"  a  certain 

be  Baked  whether  be  wrote  it  in  BBiirer  to  date,  and  in  certain  tenna.     Ireland  t>. 

a  letter  to  him  of  a  certain  tenor  or  import,  Btiff,  Id.  840.    So  alaoae  to  the  rulee  of  ■ 

aoch  letter  not  being  produced.    See  Mo-  aodety    to    which    the   party   belonged. 

Donnell  t>.  Evaiu,  iB  Jur.  103,  where  tbe  Minn*  ■>.  Smith,  Id.  81S.) 
rcle  in  queatlon  ia  t^Uy  diacuased.   [Stamp-         ■  Regina  e.  Duucombe,  8  C.  &  P.  869. 
er  p.  Griffln,  12  Geo,  4130.    If  a  par^,  ttx         *  Ibid. ;  2  Brod.  ft  Bing.  286. 
tbe  pnrpoae  of  diecrediting  a  witutn,  by         *  The  Qneen'a  cue,  2  Brod.  ft  Bin^ 

■bowing  a  bia«,  aSbrt  in  evidenoe  a  letter  289,  390. 
from  the  witneu  to  hinuelf,  be  may  alio 
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course  of  esaminatioQ,  just  stated,  cannot  be  adopted.  In  such 
case,  it  Tonld  seem,  that  ro^larly,  the  proof  of  the  loss  of  the 
paper  should  first  be  offered,  and  that  then  the  vitneBS  ma,y  be 
cross-examined  as  to  its  contents ;  after  which  he  may  be  contra- 
dicted hy  secondary  evidence  of  the  contents  of  the  paper.  But 
where  this  course  would  be  likely  to  occasion  inconTeuience,  by 
disturbing  the  regular  progress  of  the  cause,  and  distracting  tlie 
attention,  it  will  always  be  in  the  power  of  the  judge,  in  his  dis- 
cretion, to  prevent  this,  inconvenience,  by  postponing  the  examina- 
tion, as  to  this  point,  to  aome  other  st^e  of  the  cause.^ 

§  465.  A.  witness  cannot  be  asked  on  cross-examination,  wAOher 
\e  hat  written  gu^  a  thing,  stating  its  particnlar  nature  or  purport ; 
the  proper  course  being  to  put  the  writing  into  his  hands,  and  to 
ask  him  whetiier  it  is  his  writing.  And  if  he  is  asked  generally, 
whether  he  has  made  repreaeiUaiiofU,  of  the  particular  nature 
stated  to  him,  the  counsel  will  be  required  to  specify,  whether  the 
question  refers  to  representations  in  writing,  or  in  words  alone ; 
and  if  the  former  is  meant,  tiie  inquiry,  for  the  reasons  before 
mentioned,  will  be  suppressed,  unless  tiie  writing  is  produced.* 
But  whether  the  witness  may  be  asked  the  general  question, 
whether  he  has  given  any  account,  by  letter  or  otJierwise,  differing 
from  his  present  statement ;  the  question  being  proposed  without 
any  reference  to  the  circumstance,  whether  the  writing,  if  there  be 
any,  is  or  is  not  in  existence,  or  whether  it  has  or  has  not  been 
seen  by  the  cross-examining  counsel ;  is  a  point  which  is  consid- 
ered atiU  open  for  discussion.  But  bo  broad  a  question,  it  is  con- 
ceived, can  be  of  very  littie  use,  except  to  teat  the  strength  of  the 
witness's  memory,  or  his  confidence  in  assertion ;  and,  as  such,  it 
may  well  be  Buffered  to  remain  with  other  questions  of  that  class, 
subject  to  the  discretion  of  the  judge.' 

§  466.  If  the  memory  of  the  witness  is  Threshed  hy  a  paper  put 
into  his  hands,  the  adverse  party  may  cross-examine  the  witness 
upon  that  paper,  without  making  it  his  evidence  in  the  cause.  But 
if  it  be  a  book  of  entries,  he  cannot  cross-examine  as  to  otlier 

>  See  McDmmell  v.  Emu,  14  Jnr.  108;    partr  may  olyect  to  Impnqwr  inqnir;,  al- 
ii CoiQ.  B.  9S0.  though  Hit  witneu  do  noL    Newcomb  v. 
*  The  Qu«ea'i  ewe,  2  Brad.  &  Bing.    Grigwold,  21  N.T.  App.  298.    And  if  <a» 

partycr  -         -  . 
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entries  in  the  book  without  making  thein  his  evidence.^  But  if 
the  paper  is  shown  to  the  witness  merely  to  proTC  the  handwritiug, 
this  alone  does  not  give  the  opposite  part;  a  right  to  inspect  it,  or 
to  cross-examine  as  to  its  contents.'  And  if  the  paper  is  shown  to 
the  witness  upon  his  cross-examination,  and  he  is  cross-examined 
upon  it,  tbe  ptxty  will  not  be  bound  to  have  the  paper  read,  until 
he  has  entered  upon  bis  own  case.' 

§  467.  After  a  witness  has  been  cross-examined  re^)ecting  « 
former  statement  made  hy  him,  the  partj  who  called  bim  has 
a  right  to  re-examine  him  to  the  same  matter.*  The  counsel  has  a 
right  upon  such  re-examination,  to  ask  all  questions  which  may 
be  proper  to  draw  forth  an  explanation  of  the  sense  and  meaning 
of  the  expressions,  used  hj  the  witness  on  cross-examinatioD,  if 
they  be  in  themselves  doubtM ;  and  also  of  the  motive  hy  which 
the  witness  was  induced  to  use  those  expressions ;  but  he  has  no 
right  to  go  further  and  to  introduce  matter  new  in  itself,  and  not 
suited  to  the  purpose  of  explaining  either  the  expressions  or  the 
motives  of  the  witness.'  This  point,  after  having  been  much  dis- 
cussed in  the  Queen's  case,  was  brought  before  the  court  several 
years  afterwards,  when  the  learned  judges  held  it  as  settled,  that 
proof  of  a  detached  statement,  made  by  a  witness  at  a  former  time, 
does  not  authorize  proof,  by  Qie  party  callitig  that  witness,  of  all 
that  be  said  at  the  same  tame,  but  only  of  so  much  as  can  be  in 
some  way  connected  with  the  statement  proved.^  Therefore, 
where  a  witness  had  been  cross-examined  as  to  what  the  plaintiff 
said  in  a  particular  conversation,  it  was  held  that  he  could  not  be 
re-examined  as  to  the  other  assertions,  made  by  the  plaintiff  in  the 
same  conversation,  but  not  connected  with  the  assertions  to  which 
the  cross-examination  related ;    although  the  assertions  as  to 


^  Qrettory  «.  ToTemor,  8  C.  &  P.  280;  eight  judgei,  whose  opmion  «a»  taken  in 

npra,  %  487,  note.    And  see  Stephena  d.  the  Hoiue  of  Lords,  m  the  Queen's  case, 

¥(Mter,  6  C.  &.  P.  289.  u  delivered  by  Lord  Tenierden,  2  Brad. 

*  RnweUt'.  Sider,  SC.  ftp.  416;  Sin-  &  Bing.  297.  The  (.-ounael  caUing  a  wit- 
dairti.  SUTeaiOD,  1  C.  &P.  682;  2  Biag.  neiB  who  givei  sdveree  testimony,  cannnt, 
614,  H.  c. ;  Mupra,  §  437,  note.  in  re-exuninHdoo,  ak  the  witnees  wheiher 

■  HoUand  d.  BeeTea,  7  C.  &  P.  86.  be  has  not  given  a.  different  auxtunt  of  the 

*  In  the  examination  of  witnemes  in  matterto  the  atlomey.  Winter  v.  Butt,  2 
chancery,  under  a  comminion  to  take  de-  M.  A  Hob.  357.  See  itipra,  %  444.  Sea 
poaitioiu,  the  plaintiff  Is  not  allowed  to  also  Holdsworth  u.  Mayor  of  Dartmoinh, 
r«.examiae,  imleaa  upon  a  special  ca«e,  and  Id.  168.  But  he  may  ask  the  questioii 
then  only  as  to  matters  not  comprised  in  upon  hit  examination  in  chief.  Wright  n. 
the  former  ioterrogatoriea.  King  of  Han-  Beckett,  1  M.  &  Hoh.  414 ;  Dunn  v.  AJstet^ 
OTU  V.  Whealley,  4  Beav.  78.  2  M.  £  Rob,  122. 

*  Snch  waa  the  opinion  of  seven  out  of         >  Prince  d,  Samo.  7  Ad.  ftEt  027 
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which  it  was  proposed  to  re-examine  him  were  connected  with  tlie 
subjectrmatter  of  the  suit.^ 

§  468.  If  the  counsel  chooses  to  croas-ezamiue  the  witness  to 
fa^,  vihv^  u^e  not  admitgiile  in  evidence,  the  other  partj  has  a 
right  to  re-examine  him  as  to  the  ovidence  so  given.  Thus,  where 
issue  was  joined  upon  a  plea  of  prescription,  to  a  declaration  for 
trespass  in  G.,  and  the  plaintifTs  witnesses  were  asked,  in  cross- 
ezaminatioQ,  questions  respecting  the  user  in  other  places  than 
O.,  which  they  proved ;  it  was  held  that  the  plaiutiS*,  in  re~exami- 
.  nation,  might  show  an  inlerrupdon  In  the  user  in  such  otlier 
places.^  But  an  adverse  witness  will  not  be  permitted  to  obtrude 
such  irrelevant  matter,  in  answer  to  a  question  not  relating  to  it ; 
and  if  he  should,  the  other  party  ma;  eitlier  cross-exaoiiue  to 
it,  or  may  apply  to  have  it  stricken  out  of  the  Judge's  notes.^ 

§  469.  Where  evidence  of  contradictory  statenufntg  by  a  witness, 
or  of  other  particular  facts,  as,  for  example,  that  he  has  been  com- 
mitt^  to  the  House  of  Correction,  is  ofiered  by  way  of  impeach- 
ing his  veracity,  his  gmeral  eharaeter  for  truth  being  thus  in 
some  sort  put  in  ieaue,  it  has  been  deemed  reasonable  to  admit 
general  evidence,  that  he  is  a  man  of  strict  integrity,  and  scru- 
pulous  regard  for  truth.*    But  evidence,  that  he  has  on  other 

'  Prince  V.  Samo,  7  Ad.  t  El.  6ZT.    In  been  indicted  and  tried  Bx  setting  fire  tu 

tiiii  case,  the  opinion  of  Lord  Tenterden,  his  bam,  and  lie  Anowereil  in  the  afflnnft- 

In  the  Queen'i  cage,  2  Brod.  &  Bing.  298,  tive,  and  also  slatud  that  be  was  acquitted 

quoted  in  1  Stark.  Bvid.  180,  tliat  evidence  on  the  trial  of  tlie  indictment.    In  reiilj  b> 

of  the  whole  convenation,  if  connected  tliiB  croia-e lamination,  and  to  eupport  (he 

with  the  suit,  was  admiiaible,  though  it  credit  of  ilie  witness,  the  party   calling 

were  of  matten  not  touched  in  the  cross-  him  otTered  evidence  as  to  his  repnialioa 

eiantination,   was  considered,   and  orer-  for  truth  and  vemi^i^,  which  was  admit- 

mled.     [Dutton   e.   Woodman,   9   Cush.  ted  under  objection.    The  fUU  court  de- 

256.]  cided  that  tlie  lesrimony  siioutd  not  have 

*  Blewett  V.  Tregonmng,  3  Ad,  &  £1.  been  admitted.  Thomas,  J.,  in  delivering 
564.  the  opinion  of  tlie  court,  stud:   "If  ilie 

*  Id.  661,  665, 6B1,  684.  cross-exnmination  of  the  witness  showed 

*  Phil,  i  Am.  on  Eyid.  914;  Hex  v.  tliat  he  had  been  charged  with  Uie  com 
Garice,  2  Stark.  R.  241.  And  aee  tuora,  mission  of  crime,  ii  showed  also  that  upon 
j§  64,  55 ;  Pnine  n.  Tilden,  6  Washb.  651 ;  &ai  trial  be  had  been  fully  scquirted.  II 
Ha4io  V.  Gooden,  IS  AU.  718 ;  Sweet  v.  left  his  character  bb  it  tbund  it  We  tliiuk, 
Sherman,  6  Washb.  28.  [Wlierea  witness  therefore,  tlie  evideneeas  to  his  repulacion 
admitted  on  erosB-examination,  that  be  for  truth  and  inteirrity  should  not  hnve 
bad  been  prosecuted,  but  not  tried,  for  been  admitted.  Had  the  eflecl  of  the 
peijnry,  the  party  (filing  faini  was  net  cross-examination  been  otherwise,  we  ace 
permillei)  to  give  evidence  of  his  eeneral  not  prepared  to  say  tiie  reputHiion  of  the 
good  character.  People  o.  Gay,  1  Parker,  witness  for  truth  would  hare  been  put  in 
C.  R.  SOS;  s.  c.  S  Selden,  ST8;  Wertz  v.  issue.  The  doctrine  stated  in  tlio  leit- 
Uay,  21  Penn.  St.  R.  2T4.  See  Har-  hooks  lias  but  slight  fnundalinn  of  author- 
ringtoa  D.  Lincoln,  4  Gr^,  663,  56l>,  5ti6,  ity  to  rest  upon,  and  as  matter  of  reason 
6'''7.  In  this  case  a  witness  was  asked  in  will  not  bear  a  very  caret\il  probiug.  Tba 
coss-examinstion.  for  the  avowed  purpose  case,  however,  does  not  render  a  deciiian 
of  discrediting  him,  whether  he  W  not  of  the  point  necesaary.   See  also  HeTWood 
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occasions  mode  statements,  similar  to  what  he  has  testified  in  the 
cause,  is  not  admissible ;  ^  unless  where  a  design  to  misrepresent 
is  charged  upon  the  witness,  in  consequence  of  hia  relation  to 
the  party,  or  to  the  cause ;  in  which  case,  it  seems,  it  may  be 
proper  to  show  that  he  made  a  similar  statement  before  tliat 
relatdon  existed.'  So,  if  the  character  of  a  deceased  attesting 
witness  io  a  deed  or  will  is  impeached  on  the  ground  of  fraud, 
evidence  of  his  general  good  character  is  admissible.^  But  mere 
contradiction  among  witnesses  examined  in  court  supplies  no 
ground  for  admitting  general  evidence  as  to  character.* 

[*  §  469a.  There  is  considerable  conflict  in  the  decisions,  in 

■e  than  if  the 
it  Bud  that  ho  couDBel  had  Inquired  of  the  witneai  him- 
had  teatifled  for  the  detendaut,  but  if  self  if  he  had  ever  beea  impeauhed  in 
called  again,  be  thought  he  should  lesllty  court,  and  be  bad  replied  In  the  negative. 
for  the  plaintiff,  and  if  lie  doea  not  recal-  But  in  the  former  cage  it  is  obvious  th« 
lect  making  Boch  a  statement  to  prove  that  witneai'i  character  Ibr  truth  ii  Berioualy 
be  did  lo.  Chapman  v.  Coffln,  14  Oiay,  damaged.  In  ottier  atates,  general  en- 
i5i.]  [*  And  it  aeema  that  the  mere  at-  dence  of  good  character  ia  received ;  aod 
tempt  to  impeach  a  witceai,  bj  inquiring  we  must  Btill  maintain  that  our  author  ia 
of  another  witness  what  was  his  character  fairlj  warranted  in  saying  that  it  ahonld 
for  truth,  will  justify  general  evidence  of  be.  State  v.  Rowe,  12  Vt.  9S ;  and  caaa 
hia  good  cliaracter,  notwithstanding  the  cited  twfbre  iuthii  note.] 
witnesa  inquired  of  said  his  cbamcter  was  '  Bull.  N.  F.  294.  See  Cooke  u.  Car- 
good.  Corafflonweaith  n.  Inpaliam,  7  tis,  6H.4J.  98,  cmiira;  [Smith  v.  Morgan, 
Xiraj,  46.  Bat  in  Brown  t).  Mooers,  6  88  Maine,  468;  Smith  v.  Stickney,  IT 
Gray,  461,  it  was  held  that  wtiere  the  Barb.  489.  In  Deahon  v.  Merchants'  Ini. 
character  of  the  witness  ia  oaly  iltempled  Co.  1)  Met.  199,  209,  it  waa  laid  down  na 
to  t>e  impeached  bv  proving  contradiciorj  a  clear  rule  of  law  that  ft  witnesa  cannot 
itatemeota  made  by  him  out  of  court,  he  be  allowed  to  Btace,  oo  the  direct  exBinina>- 
could  not  be  sustained  by  general  evidence  tion.  with  the  view  of  atrengthening  hi* 
of  good  character ;  and  the  conrt  declare  testimooy,  that  he  communicated  to  third 
ttiat  the  test  in  tbe  preceding  seciion  of  persons,  at  prior  timea,  the  same  or  other 
our  author  "is  not  law,"  an  inference  particular  mcts.  In  Commonwealth  v. 
rather  too  obvious  to  require  much  publi-  Wilaon,  1  Gray,  S40,  where  in  re-exatnina- 
cation,  provided  the  dedaiou  of  the  court  tjon  similar  testimony  waa  offered  for  a 
ia  law.  The  reason  of  the  thing  ia  cer-  like  puipoae,  Shaw,  C.  J.,  aaid,  "  Ttia 
tainly  in  fcvor  of  Mr.  Qreanleaf 's  doc-  rule  deluding  such  teatimooy  ia  confined 
trine.  And  how  the  court  in  Maaaachuaetla  to  the  eiamina^on  in  chie^  and  does  not 
can  expect  lo  reconcile  the  spirit  and  priii-  apply  lo  a  case  where  ttie  other  party  haa 
ciple  of  the  two  caeea  cited  by  ua  in  this  sought  to  impeach  the  witness  on  croas- 
cole  will  be  tor  them  to  consider.  We  BzaminaCion.  The  piupoie  of  the  cross- 
would  not  like  to  say,  they  are  n«ther  of  examination  in  this  particular  having  been 
them  sound  law;  but  it  seema  very  ob-  to  impeach  the  witnesa,  the  question  mar 
TJoua  to  oa  both  cannot  be  maintained  be  put."  See  also  Boatoo  &  Wore.  R.  R. 
upon  any  sound  view  of  the  princijrie  in-  Co.  d.  Dana,  1  Gray,  88,  108.] 
volved  in  the  rule.  The  case  of  Brown  v.  "  '2  Phil.  Evid.  446,  446. 
Mooera  is  certainly  too  narrow  in  its  re-  *  Doe  u.  Stephenson,  8  Esp.  284 ;  4 
strictions.  For  if  the  witness  is  clearly  flap-  60,  B,  c,  dted  and  approved  by  Lord 
shown  to  have  made  contradictory  stale-  EtlenbOTOugh,  in  The  Biahop  of  Durham  v. 
menta  about  tbe  matter,  he  ia  surely  far  Beaumont,  1  Campb.  20T-210,  and  in  Fro- 
more  effectually  impeached  than  if  a  wit-  vis  b.  Keed,  5  Bing,  186. 
neaa  were  laked  fbr  his  character  fbr  truth,  *  Bishop  of  Durham  v.  Beaumont,  1 
and  declared  it  to  be  good.  In  the  Utter  Campb.  207  ;  1  Slark.  Evid.  186 ;  RasieU 
caae  it  would  seem  no  ground  had  been  c.  Coffla,  8  Fick.  148, 164;  Slarki  *.  TIn 
laid  ibr  the  introdoctioii  of  general  evi-  Feopie,  6  Denio.  106. 
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regard  to  the  order  of  proof,  and  the  course  of  trial,  in  the  dif- 
ferent states.  In  some  of  the  states,  the  party  in  only  required  to 
make  aprinui  facie  case  in  the  opening,  and  may  reserve  confirma^ 
toiy  proof  In  support  of  the  very  points  made  in  the  opening,  till 
he  finds  upon  what  points  his  opening  case  is  attacked,  and 
then  fortify  it  Upon  those  points.'  And,  in  some  of  the  states,  it 
is  understood,  that  this  process  of  making  and  answering  the 
plaiutiETs  case  is  allowed  to  be  repeated  an  indefinite  number  of 
titnes.^  But,  at  common  law,  the  plaintiff  puts  in  his  whole  evi- 
dence upon  every  point  which  he  opens,  and  the  defendant  then 
puts  in  his  entire  case ;  and  the  plaintiff's  reply  Is  limited  to  new 
points,  first  opened  by  defendant.  And  the  court  in  banc,  in 
passing  upon  the  sufficiency  of  phuntiff's  case,  cannot  look  at  tJie 
defendant's  evidence."  And  it  is  held  to  rest  in  the  discretion  of 
the  judge,  subject  to  review  in  banc,  at  what  stage  in  the  trial 
evidence  may  be  prodoced,*] 

•  [•  CU17W  0.  Ferrw,  10  Vt  112.    Bnt.  competent  evidence,  thi*  will  enHfle  ths 

In  thu  ilale,  tbe  defendant  mmt  put  in  b11  other  to  go  fnto  evidence  in  reply  to  it. 

hii  evidence  in  die  fint  instuice,  kud  the  Ftu-bnsh  v.  Qoodwin,  6  Foster,  426,    Bui 

^■inlW  in  liii  raplr  !■  confined  to  fbrtify-  in  general  the  role  a  otherwise.    Mitchell 

lag  thote  point!  in  tali  cms  which  aie  at-  «.  Sellnuin,  6  Md.  87Q ;  Slieddeu  v.  Fa» 

tacked  bj  delfendtnt.  rick,  2  Sir.  A  Tr.  170. 

■  ThU  i*  the  CMe  in  New  Hunpaliii*,         ■  Rswlingi «.  Chandler,  ft  Ezch.  eST. 
whtn,  a  MM  pw9  gin  ImlsTanl  <w  Id-         *  Wright  v.  WiUooz,  S  C.  B.  660  ] 
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CHAPTER    rv. 

OF   WBI'ITISN  EVIDENCE. 

(*  1 470.  Tritlngi,  vlawed  h  eTldence,  an  paUic  and  priTato. 

471.  All  pertoni  entitled  to  lupecdon  of  pnbUc  docnineiila. 

472.  Offlcen  of  oomt  oompeltalile  tn  giie  Inapeciion  of  p^icn. 
478.  Am  to  inferior  court*  the  right  ii  more  realdcted. 

474.  Booki  of  corpontiani  public  as  to  corpontori. 

416.  Booka  of  pablio  offloea  ma7  be  inspected  by  thcMe  intereited, 

470.  But  not,  If  liable  to  affect  iqjurioust;  public  inlemta. 

477.  Rule  to  inipect  aud  take  copiea  of  boolu  and  wrilingi. 

478.  When  no  action  pending,  may  be  obtained  hy  maudamtu,  Sa 
4T9.  Proof  of  public  acta  not  jndicial. 

iSO.  Legialatin  ads  [sored  by  official  printed  uopiei. 

481.  Courla  do  not  take  jndicial  notice  of  private  act*. 

482.  JoomaJi  of  legislature  prored  b>  iworn  oroffldal  printed  copiea. 

485.  Official  renters  adnuBiible  as  original  exidence. 
484.  May  be  prored  by  duly  authenticated  copiei. 

486.  Miut  be  contempoianeoni  and  from  proper  repoaitory. 

486.  Proof  of  ibreign  Uwi  addiesaed  to  the  court    Denied. 

487.  Foreign  written  law  prored  by  authenticated  copy,  or  by  proclamaboa. 

488.  Sworn  copy  ttiffldent    Unwritten  law  prored  by  eiperti. 

4BBa.  How  &r  court*  will  pretume  the  eziitence  of  lame  law  in  foreign  country. 

489.  Acta  of  itato  legialatore  prored  by  official  printed  copy,  or  by  ilate  aeal. 

490.  Cowta  of  the  United  State*  take  notice  of  ilate  itatutea,  and  the  atale  court* 

alio  of  acts  of  congrea*. 

491.  Public  docnmeut*,  eridence  of  fiwt*  ledted  in  them. 
192.  Offldal  gaxette,  proof  of  official  ads  there  publlabed. 
498.  To  what  extent  official  regietets  eridence. 

494.  The  regltter  of  a  abip  ba*  no  official  character.  .  . 

496.  L<%-book  of  *hip  not  eridence  unlea*  made  ao  by  aCatute. 

496,  Character  of  official  regiaDy  eitabliihed  by  cuatom  a*  well  aa  atatote. 

497.  Booka  of  hiatory  adnuaaible  to  prore  general  Ruita  of  ancient  date. 
4BS.  Certifxsate*  not  admiwible  aa  eridence  untea*  made  ao  by  rtatute.] 

§  470.  Writdios  are  divisible  into  two  classes,  namely,  PtJBiJO 
and  Pbtvate.  The  former  consists  of  the  acts  of  public  ftiuction- 
uies,  in  the  executive,  Ugulative,  and  judicial  departments  of 
government,  including,  under  this  general  head,  the  traiisuctiotiB 
which  official  persons  are  required  to  enter  in  books  or  registers. 
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in'the  course  of  thoir  public  duties,  and  which  occur  witlun  the 
drole  of  their  otu  perBonal  knowledge  and  observation.  To  the 
same  bead  may  be  referred  the  consideration  of  documentary  eri* 
denoe  of  the  acts  of  state,  the  laws  and  judgments  of  courts  of 
foreign  governmentB.  Public  writingg  are  susceptible  of  auothar 
division,  they  being  either  (1.}  judicial,  or  (2.)  not  judicial ;  and 
with  respect  to  the  means  aad  mode  of  proriug  them,  they  may  be 
classed  into,  (1.)  those  which  are  of  record,  and  (2.)  thoae  which 
are  not  of  record.  It  is  proposed  to  treat,  first,  of  pubUc  docu' 
ment«,  and  Beamdlt/,  of  those  writings  which  are  private.  And  in 
regard  to  both  classes,  our  inquiries  will  be  directed,  (1.)  to  the 
mode  of  obtaining  au  inspection  of  such  documents  and  writings ; 
(2.)  to  the  method  of  proving  them ;  aad,  (3.)  to  Uieir  admissi- 
bility and  effect. 

§  471.  And  firtt,  in  regard  to  the  iNSPEtonoN  of  public  docd- 
MBNTS,  it  has  been  admitt«d,  from  a  very  early  period,  that  the 
inspectiou  aud  exemplification  of  the  records  of  the  king's  courts  is 
the  common  right  of  the  subject.  This  right  was  extended,  by  an 
ancient  statute,^  to  cases  where  the  subject  was  concerned  agunst 
the  king.  The  exerdse  of  this  right  does  not  appear  to  have  been 
restrained,  until  the  reign  of  Charles  II.,  when,  in  consequence  of 
the  frequency  of  actions  for  malicious  prosecution,  which  could 
not  be  supported  without  a  copy  of  the  record,  the  judges  made 
an  order  for  the  r^ulation  of  the  sessions  at  the  Old  BaUey 
prohibiting  tlie  granting  of  any  copy  of  an  indictment  for  felony, 
without  a  special  order,  upon  motion  in  open  court,  at  the  general 
jail  delivery.^  This  order,  it  is  to  be  observed,  relates  only  to 
indictments  for  felony.  In  casra  of  misdemeanor,  the  right  to  a 
copy  has  never  been  questioned.'    But  in  the  United  States,  no 


I  46  £d.  IIL,  In  the  Fi«ftce  to  S  Coke's  tiotu,  icftued  u  appliMtJon  fbr  a  <»p}'  ot 

B«p.  p.  It.  the  record,  on  the  ground  th&t  no  order 

'  Onler«uidDirectioiu,lSCar.IL,pre.  wss  necesiaij;  dedaring,  that  "by  the 

fixed  to  Sir  J.  Kelya^i  ReporU,  Order  rii.  laws  of  the  r^lm  ever;  priauaer,  Qpoahi* 

With  reapcct  lo  (be  general  recordi  of  the  acquittal,  had  ao  undoubted  right  and  dtle 

realm,  in  such  coses,  copies  are  obtained  to  a  cop;  of  the  record  of  such  acquittal, 

upon  application  to  the  attomej-Keneral.  for  any  use  he  might  ihink  fit  to  make  of 

Leggatt  D.  ToUerve;,  14  East,  806.    But  it ;  and  ttiat,  after  a  demand  of  il  had  been 

if  tM  cop7  irere  obtained  without  order,  made,  tlie  proper  officer  migtit  be  pun- 

it  will  not,  on  that  account,  be  tweeted,  iihed  for  i«ttuiog  to  make  it  out      A 

Ildd. ;  Jordan  d.  Levri«,  Id.  S96,  noCe  (b) ;  itrong  doubt  of  the  legalitj  of  the  order 

Caddj  V.  Barlow.  1  M.  &  R;.  276.    But  of  16  Car.  U. ,  wai  alio  railed  in  Browne  v. 

Lord  Chief  Juitice  Willei,  in  Bei  v.  Biaa-  Camming,  10  B.  &  C.  TO 
gam,  1  Leach,  Or.  Caa.  S2,  in  the  case  of         *  Moiriioo  n.  Kelley,  1  W.  BL  866. 
a  proiecuiion  fir  robbeij,  eiHaOij  rexft- 
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regtilatioa  of  tliis  kind  is  kuown  to  have  been  expressly  made ; 
and  auy  limitation  of  Uie  right  to  a  copy  of  a  judicial  record  op 
paper,  when  applied  for  by  auy  peraoa  having  an  interest  in  it, 
Tould  probably  be  deemed  repugnant  to  the  geuias  of  American 
institutions.^ 

§  472.  Where  writs,  or  other  papers  in  a  cause,  are  officially  in 
the  custody  of  an  (^icer  of  the  anirt,  he  may  be  compelled  by  a  rule 
of  court,  to  allow  an  inspection  of  them,  even  Uiough  it  be  to  fur^ 
nish  erideoce  in  a  civil  acUon  against  himself.  Thus,  a  rule  was 
granted  against  the  marshal  of  the  Eii^s  Bench  prison,  in  an 
action  against  him  for  an  escape  of  one  arrested  upon  mesne  pro- 
cess, to  permit  the  plaintifTs  attorney  to  inspect  the  writ  by  which 
he  was  committed  to  his  custody.' 

§  473.  In  regard  to  the  records  of  it^erior  triinmaU,  the  right  of 
inspection  is  more  limited.  As  all  persons  have  not  necessarily  an 
interest  in  them,  it  is  riot  necessary  that  they  should  be  open  to 
the  inspection  of  all,  without  distinction.  The  party,  therefore, 
who  wishes  to  inspect  the  proceedings  of  any  of  those  courts, 
should  first  apply  to  that  court,  showing  that  he  has  aome  irOerest 
in  the  docummt,  and  that  he  requires  it  for  a  proper  purpose.*  If 
it  should  be  refused,  the  court  of  chancery,  upon  affidavit  of  the 
fact,  may  at  any  time  send,  by  a  writ  of  certiorari,  either  for 
the  record  itself,  or  an  exemplification.  The  King's  Bench  ia 
England,  and  the  Supreme  courts  of  common  lav  in  America, 
have  the  same  power  by  mandamiu  ;*  and  this  whether  an  action 
be  pending  or  not.*^ 

§  474.  There  are  other  records  which  partake  both  of  a  public  and 
private  character,  and  are  treated  as  the  one  or  the  otlier,  accord- 
ing to  the  relation  in  which  the  applicant  stands  to  them.  Thus, 
the  books  of  a  corporation  are  public  with  respect  to  its  members, 
but  private  with  respect  to  strangers.^  In  regard  to  its  members, 
a  rule  for  inspection  of  the  writings  of  tho  corporation  will  be 

1  Stone  V.  Crocker,  24  Pick.  88,  per         *  QrMley  on  EtM.  pp.  116, 118;  Wil- 

Morion,  J.    The  otilj  cue,  known  to  the  aon  v.  Bogera,  2  Htn.  1212;  Hex  v.  Smitb, 

■ulhor,   in  wLich  the   Bngligh  rule  wu  1  Stia.  1-216 ;  Rex  v.  Tower,  4  M.  &  S.  162; 

■Lted  on,  ia  that  of  The  People  k.  PoUyon,  Herbert  v.  Ashbumer,  1  Wib,  2y7 ;  Rex 

2  Caines,  202.  in  which  acopf  WRi  moTed  v.  Allgood,  7  T.  R.  748;  Bex  v.  Sheriff  of 

for  and  granted.  Cheater,  1  Cbiltj,  R.  4TB. 

*  Fox  r.  Jone«,  7  B.  &  C.  TS2.  '  Rex  r.  Lucas,  10  Eait,  28G,  236,  p« 

*  If  he  hai  no  legal  interest  in   the  Lord  EUenborough. 
record,  the  court  may  refliae  the  aj^ca-         *  Qreilef  on  Erid,  IIS. 
HDD.    Powell  V.  BradbuiT,  4  M.  Q.  &  6c 

Ml;  m/fa,  {K>» 
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grftnted  of  course,  on  thei}  application,  where  euch  inepectioD  u 
eboTn  to  1)6  uecessary,  in  regard  to  some  particular  matter  iu 
dispute,  or  There  tho  grautii^  of  it  is  necessary,  to  prevent  the 
applicant  from  sufiering  injury,  or  to  enahle  him  to  perform  his 
duties  ;  and  the  inspection  will  then  be  granted,  only  so  far  ss  is 
shown  to  be  essential  to  that  end.'  But  a  stranger  has  no  right 
to  such  rule,  and  it  will  not  be  granted,  eren  where  he  is  defend- 
ant in  a  suit  brought  by  the  corporation.'  In  this  class  of  records 
are  enumerated  parish  books,'  trausfer  books  of  the  East  India 
Company,*  public  lottery  bopks,^  the  books  of  incorporated  buikbig 
companies,"  a  bishop's  registry  of  presentations,^  and  some  others 
of  the  like  kind.  If  an  inspection  is  wanted  by  a  stranger,  in  .a 
case  not  within  this  rule  of  the  common  law,  it  can  only  be  ob- 
tained by  a  bill  for  a  discovery ;  a  court  of  equity  permittiug  a 
discovery  in  some  cases,  and  under  some  circumstances,  where 
courts  of  law  will  not  grant  an  inspection.^  And  an  inspection  is 
granted  only  where  civil  rights  are  depending ;  for  it  is  a  constant 
and  invariable  rule,  that,  in  criminal  cases,  tlie  party  shall  never 
be  obliged  to  furnish  evidence  against  himself." 

§  4Td.  Inspection  of  the  books  of  jmblic  offieera  is  subject  to  the 
same  restriction,  as  in  the  case  of  corporation  books ;  and  access 
to  them  will  not  be  granted  in  favor  of  persons  who  have  no 
interest  in  the  books.  Thus,  an  inspection  of  the  books  of  tiie 
post-office  has  been  refused,  upon  the  application  of  the  plaintiff,  in 
a  ^t  tam  action  agfunst  a  clerk  in  the  postK)ffice,  for  interfering  in 
the  election  of  a  member  of  parliament,  because  the  action  did  not 
relate  to  any  transaction  in  the  poet-office,  for  which  alone  the 
books  were  kept.^     Upon  the  same  ground,  ttut  the  subject  of 

1  Bex  ■.'.  MeKhut  T«ilon'  Co.  2  B.  &  7  Uod.  139,  s.  o. ;  BhelLog  s.  Firmer,  1 

Ad.  116 ;  State  of  Louisiuui,  ez  rd.  Hatch  Sir.  M&. 

p.  CilT  Bank  of  New  Orleaiu,  Snp.  Court,         >  Schinotti  «.  Bomitead,  1  Tldd'*  Fr. 

Lk.,    March    T.    1842;    The    I^ople    c.  6M. 
Throop,  12  Wend.  IBS.  •  Bru»  «.  Onnoad,  1  MeriT.  409 ;  The 

*  Mayor  of  Southampton  v.  Qieave*,  8  People  v.  Throop,  iSi  Wend.  1B3 ;  UnkiD 
T.  R.  690.  The  party,  in  such  caw,  can  Bank  d.  Snapp,  8  Pick  96 ;  [McKavlin  o. 
only  gire  notice  Co  the  corporation  to  pro-  Breutin,  8  Gray,  ITT] ;  Mortimer  n.  U'Cal- 
dnoe  its  booki  and  paperi,  a*  in  odier  Ian,  6  M '  &  W.  68. 

case*  between  prirate  penona.    See,  ao-  '  Bex  v.  Bp.  of  Ely,  S  B.  £  C  112; 

oordingly.  Burrell  v.  NicholsoD,   S  B.  &  Finch  d.  Bp.  of  Ely,  2  M.  &  By.  127. 

Ad.   649;  Bank  of  Utica  n.   HilUard,  5  '  Grealey  ou  Evid.  116,  HT. 

Cowen,  419 ;  6  Cowen,  62,  a.  c. ;  Imperial  ■  Tidd'i  Ft.  693.    Under  thii  mle,  an 

Gai  Co.  V.  Clarke,  7  Bing.  95 ;  Bex  ti.  Jua-  infbrmation,  in  the  nature  of  a  mw  aar' 

ticet  of  Buckingham,  SB.  &  C.  ST6.  ranlo,  'a  considered  aa  merelr  a  civil  pro- 

*  Cox  V.  Copping,  6  Mod.  896 ;  Netrell  ceeding.    Bex  u.  Babb,  8  T.  R.  6B2.     Sm 
p.  Bimkin,  S  Bing.  666;  Jacocka  t>.  Gil-  alio  Rex  v.  Dr.  Pumell,  1  Wils.  239. 
Uam,  a  Hurph.  47.  '"  Crew  v.   Blackbume,  cited  1  Wila. 

*  Qeerfe  H0pkina.2L0rdBa71n.S6l;  210;  Crew  n.  Saimdera,  2  Str.  100&. 
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the  action  was  collateral  to  the  Bubject-matter  and  defiign  cf  the 
hooka,  an  inspection  of  the  books  of  the  custom-house  has  been 
reflised.^  Such  inspectiona  are  also  sometimes  refused  on  gronnds 
of  public  policy,  the  disclosure  sought  being  considered  detrimental 
to  the  public  interest.  Upon  the  same  principle  of  an  interest  in 
the  books,  the  tenants  of  a  manor  are  generally  entitled  to  an 
inspection  of  the  court-rolls,  whererer  their  own  rights  are  con- 
cerned ;  but  this  privilege  is  not  aUoved  to  a  stranger.* 

§  476.  But,  in  all  cases  of  public  irritings,  if  the  disclosure  of 
their  contents  vould,  either  in  the  judgment  of  the  court  or  of  the 
diief  executive  magistrate,  or  the  head  of  department,  in  whose 
custody  or  under  whose  control  they  may  be  kept,  be  ir^vriotu  to 
tJiepvhlic  tntereat*,  an  inspection  will  not  be  granted.* 

§  477.  The  motion  for  a  rule  to  inspect  and  take  copies  of  books 
and  writings,  wihen  an  action  is  pending,  may  be  made  at  any  stage 
of  the  cause,  and  is  founded  on  an  t^^davit,  stating  the  cir- 
cumstanceB  under  which  the  inspection  is  claimed,  and  that  an 
application  therefor  has  been  made  to  the  proper  quarter,  and 
refused.* 

§  478.  But  when  no  action  ia  pending,  the  proper  course  is  to 
move  for  a  rule  to  show  cause  why  a  numdamui  f^ould  not  issue, 
commanding  the  officer  having  custody  of  the  books  to  permit  the 
applicant  to  inspect  them,  and  take  copies.  The  application  in  this 
case  should  state  some  specific  object  sought  by  the  inspection, 
and  be  supported  by  an  c^idavit,  as  in  the  case  preceding.  If  a 
rule  is  made  to  show  cause  why  an  information,  in  the  nature  of 
a  quo  tparranto,  should  not  be  filed,  a  rule  for  an  inspection  will  ha 
granted  to  the  prosecutor,  immediately  upon  the  granting  of  a  rule 
to  show  cause.  But  if  a  rule  be  made  to  show  cause  why  a  marb- 
damat  should  not  be  awarded,  the  rule  for  an  inspection  will  not 
be  granted,  until  the  mandanmt  has  been  issued  and  returned." 

§  479.  We  proceed  now,  to  consider  the  mode  op  proof  of  public 
documents,  beginning  with  those  which  are  not  judicial.  And 
first,  of  act»  of  ttaie.  It  has  already  been  seen,  tix&t  courts  will 
judicially  take  notice  of  the  political  constitution,  or  frame  of  the 

'  Atherfbld  o.  Bewd,  2  T.  B.  610.  •  TWd'»  Pr.  6B5,  fiBS.    [Sm  latigi  ». 

*  R«x  V.  SheUer,  8  T.  R.  141 ;  Bax  «.  Brown,  1  Curtla,  Ct  CL  401 ;  mjm,  i 
Allgood,  7  T.  R,  r<ta.    See  Rex  ti.  Boat-    CM.) 

men  of  Newcutle,  2  Stn.  1228,  noU  (1),  •  I  Tldd'i  Pr.  696 ;  Rex  r.  Jiuticei  of 

bf  II<dBi).  Surrey,  Sayer,  B.  144;  Bex  c  BbeUey,  S 

*  5>>pni,  IS  2G0,  S61,  Mid  ohm  tli«i»  T.  R.  141]  Rex  r.  Htdlitler,  Cm.  Temp. 
Otad  Hvdw.246 
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gOTemmeiit  of  their  own  couatry,  ita  esaential  political  agents,  or 
officers,  and  its  esseDtial  ordiaary  and  regular  operations.  The 
great  seal  of  the  state  and  the  seals  of  its  judicial  tribunals  require 
no  proof.^  Courts  also  recognize,  without  other  proof  than  inspec- 
tion, the  seals  of  state  of  other  nations,  which  have  been  rec(^ 
nized  hj  their  own  sovereign.  The  seals,  also,  of  foreign  courts 
of  admiralty,  and  of  notaries-public,  are  recognized  in  t^e  like 
manner.'  Public  statutes,  also,  need  no  proof,  being  supposed  to 
exist  in  the  memories  of  all;  but,  for  certainty  of  recollection, 
reference  is  had  either  to  a  copy  from  the  legislative  rolls,  or  to 
the  book  printed  by  public  authority.^  Acts  of  state  may  be 
proved  by  production  of  the  original  printed  document,  from  a 
press  authorized  by  goverament.*  Proclamations,  and  other  acts 
and  ordere  of  the  executive,  of  the  like  character,  may  be  proved 
by  production  of  the  goTernment  gazette,  in  which  they  irere 
authorized  to  be  printed."  Printed  copies  of  public  documents, 
transmitted  to  congress  by  the  President  of  the  United  States, 
and  printed  by  the  printer  to  congress,  are  evidence  of  those  docu- 
ments." And  here  it  may  be  proper  to  observe,  that,  in  all  cases 
of  proof  by  a  copy,  if  the  copy  has  been  taken  by  a  machine, 
TOrked  by  the  witness  who  produces  it,  it  is  sufficient.^  The 
certificate  of  the  Secretary  of  State  is  evidence  that  a  particular 
person  has  been  recognized  as  a  foreign  minist^r.^  And  the 
ceriificate  of  a  foreign  governor,  duly  authenticated,  is  evidence  of 
his  own  official  acts.^ 

§  480.  Next,  as  to  l^ilative  acta,  -which  consist  of  statutes, 
resolutions,  and  orders,  passed  by  the  legislative  body.  In  regard 
to  private  ttatutes,  resolutions,  Ao.,  the  only  mode  of  proof,  known 
to  the  common  law,  is  either  by  means  of  a  copy,  proved  on  oath  to 
have  been  examined  by  the  roll  itself;   or,  by  an  exemplification 

1  VTeamack  p.  Dearman,  7  Port.  618,  eron  v.  Dowick,  2  Campb,  42 ;  BnU.  N.  P. 

'  Supra,  gS  4,  e,  6;  SIott  on  Confl.  of  228;   Atlomoy-GeDend  v.  Theakstone,  8 

Idwe,  g  648 ;  Robinsoo  v,  Gilnum,  7  Shepl.  Price,  89.    An  appoinboent  to  a  cooimi>- 

299 ;  Coit  v.  ATiLlik^Q,  1  Denio,  S76.    A  lion  in  the  army  cannot  be  proved  by  Uie 

proleit  of  a  bill  of  ezcluuifre,  in  a  foreign  razetle.    Rex  e.  Gardner,  2  Campb.  51E ; 

couutrf,  is  luffldently  proved  b}'  the  «aal  Klrwan  r.  Cockbum,  6  Bap.  288.   See  also 

oflhefbreignnoluy.    Willci,  650;  Anon.  Hex  u.  Fonvth,  R.  &  Bj.  274,  276. 
12  Mod.  846 ;  Bajlej  on  BiUi,  616  (Phil-         «  Radcliff  b.  United  Ini.  Co.  7  Johni. 

lipa  &  Sewall's  edit.} ;  Stoiy  on  Bills,  g§  88,  per  Kent^  a  J. 

273,  277 ;  La  Caygaa  e.  lArionda,  4  Hart.         '  Slmpion  d.  Thireton,  2  M.  ft  Bob. 

288.  US. 

*  BnU.  N.  P.  226.  ■  United  Statei  t>.  Benner,   1  Baldw. 

*  Rex  V.  Wither*,  dted  &  T.  R.  486;  238. 

Wa^ng  u.  Holman,  IB  Feten,  26.  *  United  3tataa  r.  mtch^,  8  WhIi.  & 

*  Rex  e.Holt,&T.R.48ei  Tu  Ont- 
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niider  the  great  seal.  But  in  most  if  not  all  of  the  United  States, 
the  printed  copies  of  the  laws  and  resolves  of  the  legislature,  pub- 
lished hy  its  authoritj,  are  competent  evidence  either  by  statute, 
or  judicial  decision ;  aad  it  is  sufficient  primd  facie,  that  the  book 
purports  to  have  been  so  printed.'  It  is  the  invariable  course  of 
the  legislatures  of  the  several  states,  aa  veil  as  of  tJie  United 
States,  to  have  the  lavs  and  resolutions  of  each  session  printed 
by  authority.'  Coufidential  persons  are  selected  to  compare  tlio 
copies  with  the  original  rolls,  and  superintend  the  printing.  The 
very  object  of  this  provision  is  to  fiiruish  the  people  with  authentic 
copies ;  and,  from  their  nature,  printed  copies  of  this  kind,  either 
of  public  or  private  laws,  are  as  much  to  be  depended  on,  as  the 
exemplification,  verified  by  an  officer  who  is  a  keeper  of  the  rec- 
ord.* 

§  481.  If  in  a  private  atattuU  a  ekaae  is  inserted,  that  it  shall  be 
taken  notice  ^,  ew  if  it  were  a  public  act;  this  not  only  dispenses 
with  the  necesfflt^  of  pleading  it  specially,  but  also  changes  the 
mode  of  proof,  by  dispensii^  with  the  prodnctioa  of  an  exemplified 
or  sworn  copy,' 

1  Toung   D.    Bonk   of  Alezandrik,  4  itat«t,  vltbont  any  Anther  proof  or  ku- 

Oranuh,  B88;  BlddU  d.  Jamei,  6  Bion.  theaticfttioa  thereof.     Stat.  18U,  ch.  c.  5 

S2I,  8% ;  liez  v.  FonyCh,  Rum.  &  Rj.  2;  Q  Stata.  U  Ui-ge.  p.  76.1 
'i16.     See  I'n/m,  §  18U.     (As  to  tlie  effect         ■  Per  Tilghman,  C.  J.,  6  Biim.  826. 

to  be  given  lo  the  rolume   termed  the  See  also  Watkiiu  v.  Holman,  IS  Peten, 

"Berised   Statutes  of  Connecticut,"  see  26;  Holt,  C.  J,,  held,  that  an  act,  printed 

Eid  f.  Oorhatn,  20  Conn.  8.     The  testi-  bj  the  king's  printer*,  wu  alwaji  good 

monj  of  an  altoniey  at  law  of  another  evidence  to  a  jury  ;  though  It  waa  not  suf 

•tale  n  not  legal  evidence  of  the  statute  fldent  upon  an  issue  of  md  tid  record 

law  of  that  slate,  vhere  it  aflbcts  the  met"  Anon.  2  Salk.  £66.    [The  laws  revised  and 

its  of  tlie  case.    Shiith  e.  Patter,  1  Wll-  adopted  by  the  territorial  legislature  of 

luuns  (Vt),  S04.    lu  MiuKKhatlli,  it  is  Michigan,  in  162T,  were  the  statutes  as 

provided  by  statute  that  "all  actaof  bcor-  preeioutia  printtd.    It  was  held,  tliat  tlie 

poraiion  shall  be  deemed  public  acta,  and,  printed  book  cunt^ning  the  statnie  is  the 

as  such,  may  be  declared  on  and  given  in  best  evidence  of  what  the  statute  actually 

evidence,  without  specialty  pleadine  the  was,  and  tliat  the  original  record  is  not  to 

tame.    Rev.  Stnt.  cli.  2,  §  3.    In  Ohio,  it  be  received  to  sho*  (hat  the  printed  book 

is  enacted,  that  in  pleading  a  private  stat-  is  incorrect,  or  as  evidence  of  the  statute, 

ute  or  a  right  derived  therethiin,  it  shall  as  adopted  and  enacted  at  that  time.    Es- 

Ix>  sufficient  10  refer  to  such  statute  by  its  pedslly  will  this  be  so  where  the  error  is 

tide  and  the  day  of  its  passage,  and  the  not  discovered  for  a  lung  time,  and  tha 

court  shall  thereupon  take  judicial  notice  statute  is  treated  and  uonsidered  as  (he 

thereof,     [lev.   Slat,  by   Curwen  (1S64),  actual  law.    Pease  r.  Peck,  18  How.  U.S. 

Toi.  8,  p.  1956-1  606.] 

*  ITheediUoDOftbeLawsandTreaties         •  Beaumont  ti.  Mountain,  10  Btng.  4M. 

of  the  United  Staiea,  published  by  Little  The  contrary  eeems  to  have  been  held  in 

t  Brown,  is  dechired  to  be  coupeleut  evi-  Brett  v.  Beales,  1  M.  &  Malk.  421 ;  but 

dence  of  the  several  pubUc  and  private  that  case  was  overruled,  aa  to  this  point, 

acu  of  congress  and  of  the  several  Ireatiea  In  Woodward  v.  Cotton,  1  C.  H.  &  K.  44, 

therein  contained,  in  all  the  courts  of  law  47.     ['An  act  which  extends  to  all  per- 

and  ei^uity  aiid  of  maritime  jurisdiction,  sons  within  the  territorial  limita  defined 

and  in  all  the  tribunals  and  pnbhc  offices  ia  a  public  statute.      Levy  v.  The  8tat«, 

af  the  United  Siatea,  and  of  the  aeveral  fl  lad.  281;  and  wiU  be  JudldaUf  uotioed 
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§  482.  In  regard  to  the  joumali  of  either  branch  of  the  leg^la- 
ture,  a  former  remark  ^  ma;  be  here  repeated,  equally  appUcable 
to  all  other  public  records  and  documents,  namely,  that  they  oon- 
Btitute  an  exception  to  the  general  rule,  which  requires  the  pro- 
duction of  the  best  evidence,  and  may  be  proved  by  examined 
copies.  This  exception  ia  allowed,  because  of  their  nature,  as 
original  public  documents,  which  are  not  remorable  at  the  call 
of  individuals,  and,  because,  being  interesting  to  many  persons, 
they  might  be  necessary,  as  evidence,  in  different  places  at  the 
same  time.^  Moreover,  these  being  public  records,  they  would  be 
recognized  as  such  by  the  court,  upon  being  produced,  without 
collateral  evidence  of  their  identity  or  genuineness ;  and  it  is 
a  geueral  rule,  that,  whenever  the  thing  to  be  proved  would  require 
no  collateral  proof  upon  its  production,  it  is  provable  by  a  copy.' 
These  journals  may  alec  be  proved  by  the  copies  printed  by  tiia 
government  printer,  by  authority  of  the  house.' 

§  48S.  The  next  class  of  public  writangs  to  be  considered,  con- 
sists of  official  regifterg,  or  books  kept  by  persons  in  public  office, 
in  which  they  are  required,  whether  by  statute  or  by  the  nature 
of  tlieir  office,  to  write  down  particular  transactions,  occurring  in 
the  course  of  their  public  duties,  and  under  their  personal  observa- 
tion. These  documents,  as  well  as  all  others  of  a  public  nature, 
are  generally  admissible  in  evidence,  notwithstanding  their  authen- 
ticity  is  not  confirmed  by  those  usual  and  ordinary  tests  of  truth, 
the  obligation  of  an  oath,  and  the  power  of  cross-examining  the 
persons,  on  whose  authority  the  truth  of  the  documents  depends. 
The  extraordinary  degree  of  confidence,  it  has  been  remarked, 
which  is  reposed  in  such  documents,  is  founded  principally  upon 
the  circumstance,  that  they  have  been  made  by  authorized  and 
accredited  agents,  appointed  for  the  purpose ;  but  partly  also  on 
the  publicity  of  their  subject-matter.  Where  the  particular  facts 
are  inquired  into  and  recorded  for  the  benefit  of  the  public,  those 
who  aro  empowered  to  act  in  making  such  investigations  and 
memorials  are  in  fact  the  agents  of  all  the  individuals  who  com- 
pose the  state ;  and  every  member  of  the  community  may  be  sup- 
without  being  pieaded  or  proved.  Courts  Tr.  063-685;  Bex  v.  Ld.  Oflorge  Gordon, 
ftlso  talES  judicial  notice  of  the  repeal  of  2  Doog.  SQS,  and  note  (S) ;  Jones  r.  Ban- 
puUic  Uwi.  8t«te  v.  O'Connor,  IS  Sr  doll,  LoSt,  88S,  428 ;  Cowp.  IT,  a.  o. 
Ann.  486.]  *  B«z  v.  Smith,  1  Stra.  126. 

>  Siumi,  g  91.  •  Root  v.  King,  7  Cowen,  618,   686 : 

*  Ld.  Melville's  esse,  29  HoweU'i  JS-    Wattina  r.  Holman,  16  Peters,  S&. 
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posed  to  be  privy  to  the  invertigatioii.  On  the  ground,  tberefore, 
of  the  credit  due  to  agents  bo  empowered,  and  of  the  publio 
nature  of  the  facts  thenuielTes,  such  documents  are  entitled  to  an 
eztraordmaiy  degree  of  oon&dence ;  and  it  is  not  necessary  that 
they  should  be  confirmed  and  sanctioned  by  the  ordinary  tests 
of  truth.  Besides  this,  it  would  always  be  difficult,  and  often 
impossible,  to  prore  &ct8  of  a  publio  nature,  by  means  of  actual 
.  witnesses  upon  oath.' 

§  484.  These  books,  therefore,  are  recognized  by  law,  because 
they  are  required  by  law  to  be  kept,  because  the  entries  in  them 
are  of  public  interest  and  notoriety,  and  because  they  are  made 
under  tbe  sanction  of  an  oath  of  office,  or  at  least  under  that  of 
official  duty.  They  belong  to  a  particular  custody,  &om  which 
they  are  not  nsually  taken  but  by  special  authority,  granted  only 
in  cases  where  inspection  of  the  book  itself  is  necessary,  for  the 
purpose  of  identifying  the  book,  or  the  handwriting,  or  of  de- 
termining some  question  arising  upon  the  original  entry,  or  of 
correcting  an  error  which  has  been  duly  ascertained.  Books 
of  this  public  nature,  being  themselTes  evidence,  when  produced, 
their  contents  may  be  proved  by  an  immediate  copy  duly  verified.' 
Of  this  description  are  parish  registers ;  ^  the  books  of  the  Bank 
of  England,  which  contain  the  transfers  of  public  stock ;  *  the 
transfer  books  of  the  East  India  Company ; '  the  rolls  of  courts 
baron ;  *  the  books  which  contain  the  official  proceedings  of  cor^ 
porations,  and  matters  respecting  their  property,  if  the  publio  at 
large  is  concerned  with  it ;  ^  books  of  assessment  of  public  rates 
and  taxes ;  ^  vestry  books ;  *  bishops'  register*,  and  chapter-house 
registers ;  ^°  terriers ;  ^  the  books  of  the  post-office,  and  custom- 

I  1  Stark.  Erid.  196;  imra.  £  128.  i 

«  lO-nci  B.  Gierke,  8   Salk,  IM,  per  i 

Holt,  C.  J.  '  2  Doug.  693,  664,  aVo  (8).  ' 
The  haadvriting  of  the  lecording  or  at-         ■  Doe  v.  Seaton,  2  Ad.  &  £1.  171,  178, 

testing  officer  ii,  primd  fide,  presumed  per  Patteeon,  J. ;  Doe  e.  Arkwri^t,  Id. 

genuine.    Bryan  v.  Wear,  i  Mii.  106.  182  (note),  per  Denmau,  C.  J. ;  Rex  v. 

*  2Phil.  Erid.  183-186;  Lewis  r.  Mar-  King,  2  T.  R.  284;  Rontendorffn.  Taylor, 
■hBll  i  Fetera,  4T2,  47& ;  1  Stark.  Evid.  4  Peters,  848, 860 ;  Doe  b.  Cartwright,  Ry. 
905.    See  Childress  «.  Cutler,  16  Mia.  24,  &  My.  62. 

*  BreiuQ  V.  Cwe,  Peske'i  C«s.  80;  *  Rex  n.  Martin,  2  Campb.  100.  See, 
Uanh  V.  CoUnett,  2  Rap.  666;  Hortiiner  as  to  Church  Records,  Sawyer  v.  Baldwin, 
f.  M'Callan,  6  M.  &  W.  68.  11  Pick.  494. 

*  2  DoDg.  698,  note  IS).  '^  Arnold  e.  Biihop  of  Bath  and  Well*, 

*  Bull.  N.  P.  247;  Doe  b.  Askew,  10  6  Bing.  318;  Coombs  b.  CoeCher,  1  M.A 
Eati.  620.  Malk.  S98. 

T  Warriner  t>.  Giles,  2  Stn.  961;  Id.        u  BuU.  N.  P.  218;  1  Stark.  Evld.  SOL 
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house,  and  r^;iBter8  of  otlier  public  offices;'  prison  registers;* 
eurolment  of  deeds;'  the  registers  of  births  and  of  marriages, 
made  pursuant  to  the  statutes  of  any  of  the  United  States;* 
the  r^istratiou  of  vesselB  in  the  oastom-house ; '  and  the  bookB 
of  record  of  the  transactions  of  towns,  ci^  councils,  and  other 
municipal  bodies.^  In  short,  the  rule  ma;  be  considered  as  settled, 
that  every  documeat  of  a  public  nature,  which  there  would  be  an 
mconvenience  in  removing,  and  which  the  party  has  a  right  to 
iospect,  maj  be  proved  hj  a  duly  authenticated  copj.^ 

§  485.  It  is  deemed  etgenHal  to  the  offieUd  character  of  these 
books,  that  die  entries  in  them  he  made  promptly,  or  at  least 
without  such  long  delay  as  to  impair  their  credibility,  and  that 
they  be  made  by  the  person  whose  duty  it  was  to  make  them,  and 
in  the  mode  required  by  law,  if  any  has  been  prescribed.'    When 

1  BnU.  H.  P.  240;  Bex  t>.  Elbnerald,  also  Pec^  t>.  IGnck,  T  Smith  (N.T.), 

lLMch,Cr.  Cu.  24;  B«z  D.  BhiMki,  Id.  589.] 

29 ;  D'laneli  v.  Jowett,  1  Esp.  42T ;  Bai-         ^  QteOaj  on  ETid.  116.    Id  lOtiH  of 

ber  V.  Halmea,  8  &>p.  100;   Waltace  v.  tbe  Dnited  Suuet,  offlc^^oidei  are  coode 

Coob,  G  Eap.  117 ;  Johtucm  c.  Ward,  B  mdmistible  hj  itatute.     Iq   Georgia,  the 

Eip.  48 ;  Tomkini  v.  Attor.-Gen.  1  Dow.  coorta  are  expraulj  empowered  to  require 

404;  Rez   d.   Qrimwood,   1    Price    889;  the  production  of  the  original!,  in  Iheir 

Henry  v.  Leig^,  8  Campb.  499;   United  diacretion.     Holchk,    Dig.    p.    690.     In 

SUIeg  V.  Johm,  1  Dall.  412,  416.  Simih  Carniina,  it  has  been  enacted,  that 

■  Salte  c.  TlioniaA,  8  B.  &  F.  188 ;  Rez  no  tbreini  testinioiusl,  probate,  certificate, 

f.  Aiklas,  1  Leach,  Cr.  Cai.  486.  &c.,  under  (he  aeal  of  anj  court,  notair, 

'  BuU.  S.  P.  229;  Kiiuienley  r.  Orpe,  or  magistrate,  aball  be   receiTed  in  eri- 

1  Doug.  G6;  Haitingi  t>.  Blue  lull  Tump,  dence,  iinleiB  it  shall  appear  that  tlie  like 

Corp.  9  Pick.  SO.  eridence  from  this  state  ia  receiiable  in 

*  Milford  V.  Wonsatsr,  7  Mbm.  48 ;  the  courti  of  the  foreign  state.  Statute* 
Commonwealth  v.lJttlejohn,  16  Maai.ieS;  M  Lwge,  toL  6,  p.  46.  [See  Htta&eld, 
Sumner  D.  Sebec'S  Green).  228;  Wedge-  &c,  P.  B.  Co.  u.  Harriaon,  IS  lU.  81; 
wood's  caae,  8  Oreenl.  76 ;  Jacock  u.  Oil-  RaTmond  d.  Longworth,  4  McLean,  4SL 
liwn,  8  Unrphy,  47 ;  Martin  v.  Qunby,  2  Duij  auChenticatM  notarial  copiea  of  In 
H.  &  J-  248;  Jackson  v.  Boneham,  IG  itrnmenta,  the  originals  of  which  tba 
Johtu.  226;  Jickaon  d.  King,  6  Cowen,  part;  h«i  not  the  power  to  produce,  l>r 
287 ;  Bichmond  v.  Patterson,  8  Ohio  B.  reason  of  the  laws  of  tbe  country  wbme 
868.  they  were  executed,  are  admissible   as 

*  United  States  D.  Jolms,  6  Dall.  416;  secondary  evidence.  Bowman  e.  San- 
ColsoD  v. Bonzey,  e  Oreenl.  474 ;  Hacker  bam,eFoster  (N.H.),87.]  [■Theoffldal 
If.  Young,  6  N.  Hamp.  96;  Coolidge  v.  N,  reca^d^)f.the  town  clerk  iaconclusive  aa 
York  Firemen's  Ins.  Co.  14  Johns.  808;  to  the  Totes  of  the  tuwn,  and  canrct  be 
Catlett  V.  PadQc  Ins.  Co.  1  Wand.  661.  contradicted  or  explained  by  oral  prooC 

*  Saxton  E.  Nimnu,  14  Uass.  820,  821;  The  People  v.  Zeyst,  23  N.  Y.  App.  14a 
Thayer  u.  Steams,  1  Pick.  809;  Taylor  But  maps  and  surveys  are  not  evidence  in 
o.  Eenry,  2  Pick.  401 ;  Denning  b.  Boome,  theraselves,  unless  &om  having  acquired 
8  Wend.  661 ;  Dudley  u.  Grayson,  6  Mon-  authority  by  lapse  of  timo  and  acquiea 
roe,  259;  Bishop  v.  Cone,  8  M.  Hamp.  cence.  Joluuton  d.  Jones,  1  Black.  209.) 
618.  [The  clerk  of  adty  or  town  ia  tbe.  ■  Doe  v.  Bray,  8  B.  ft  C.  818;  Walkw 
proper  certiiying  offlcer  to  authenticate  v.  Wingfleld,  18  Ves.  443.  A  certiflcate 
copies  of  the  votes,  ordinances,  and  by-  that  a  certain  &ct  appears  of  record  is  not 
law  1  thereof ;  and  such  copies  are  admis-  sufficient.  The  omcer  must  certiiy  a 
slble  as  priTsd  facie  evidence,  when  pur-  transcript  of  the  entire  record  relating  to 
porting  to  be  duly  attesleu,  without  any  the  matter.  Owen  v.  Boyle,  8  bhqt 
veriflcaUan  of  the  clerk's  rigiiature.  Com-  147.  And  this  is  suffltieiiL  FUr  • 
moawealth  v.  Chase,  8  Cush.  21B.    See  Swui,  2  Bait,  245. 
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the  books  themselTes  are  produced,  they  are  received  as  evidence, 
without  further  attestatloa.  But  they  must  he  accompanied  by 
proof  that  they  come  from  the  proper  repoiUory.^  Where  the 
proof  is  by  a  copy,  an  examined  copy,  duly  made  and  aworii  to  by 
any  competent  witness,  is  always  admisBihle."  Wliether  a  copy, 
certiJUd  by  the  officer  having  l^al  custody  of  the  book  or  docu- 
ment, he  not  being  specially  appointed  by  law  to  funii&h  copies, 
is  admieaiblc,  has  been  doubted ;  but  though  tliere  are  declHions 
against  the  admissibility,  yet  the  weight  of  authority  seems  to 
have  established  the  rule,  that  a  copy  given  by  a  public  officer, 
whose  duty  it  is  to  keep  the  original,  ought  to  be  received  in 
evidence.* 

>  1  SUrk.  Evid.  302;  Atkina  r.  Hut-  the  skid  cerlJflcaCe  be  giTen  bj  the  go** 

ton,  2  AoatT.  887  j  ArmBtrong  e.  Uewett,  ernor,  the  aecreur;   of  itate,  tbe  chtn- 

4  PriM,  2]6 ;  Pnlley  v.  Hillon,  12  Price,  ceUor,  or  keeper  of  the  erent  leal,  it  ihaU 

626;   Swionertoti  v.  Marqaig  of  Stafford,  be  under  the  great  seal  of  the  state  id 

B  Tannt  01 ;  Baillie  v.  Jackeon,  IT  Eng.  whiub  the  laid  certificate  a  made.    And 

L  &  Eq.  R.  181.     [United  States  d.  Caa-  the    aaid    recordi   and    exemplilicationi, 

tro,  24  Hov.. 346.1     See  m/ini,  §  142,  aa  autlienticated   u    nfureaaid,    shall    have 

to  the  Diture  of  tlie  repoaiiarr  required,  such  ftJih  and  credit  given  to  them  in 

*  [WbLtehouaei>.Bickford,ME'o«ter,471.]  every  court  and  office  within  the  United 

*  United  Statea  v.  Percheman,  T  Pe-  Stales,  aa  ttiey  have  by  law  or  usaf^e  In 
ten,  61,  86  [A.  D.  IS&a],  per  lotam  the  t.'ourta  or  offices  of  the  slttle  trom 
Curiam ;  Oakes  v.  HiU,  14  Pick.  442, 4  lU ;  wUence  the  same  are  or  aball  be  takep." 
Abbott  on  Shipping,  p.  68,  note  1  (Story's  By  anotlier  lectian  thii  proviaitm  is  ex- 
edit.);  .United  States  d.  Johni,  4  Dall.  tended  to  the  records  and  public  books, 
412,  416;  Judice  v.  Chretien,  3  Rub.  ^.,  of  all  the  lenitorieB  of  the  United 
Louis.R.16;  Wells  r.  Complon,  Id.  ITl;  Slates.  Tbe  earlier  Atnerican  author- 
(Warner  v.  Uanly,  6  &ld.  625.]  In  ae-  ities,  opposed  to  the  rule  in  tlie  teii,iu« 
cordince  with  the  principle  of  this  rule  in  accordance  with  the  Engliili  rule. 
is  the  statute  of  the  United  Statea  of  2  Phil.  Evid.  180-181.  Where  tlie  law 
March  27,  1604  (8  LL.  U.  S.  621.  ch.  409  does  not  require  or  authorize  on  inslro- 
[6fl{,  Bioren's  edit.);  [2  U.S.  Stats,  at  uient  or  mailer  to  be  recorded,  a  copy  of 
W^  (L,  Jb  B.'s  editioo),  2yy] ;  bv  which  the  record  of  it  is  not  admissible  in  evi- 
it  is  enacted,  tliat ''  all  reconls  and  exeiu-  dence.  Fitler  v.  Sbotwell,  7  Watts  & 
pliflcations  of  offii.'e-books,  whidi  ore  or  Serg.  14;  Brown  n.  liidci,  1  Pike,  232; 
may  be  kept  in  any  public  office  of  any  Haile  v.  Palmer,  6  Mis.  40S.  [See  also 
state,  not  appertaining  to  a  court,  shall  be  Runk  d.  Ten  Eyck,  4  Zabr.  (N,J.)  756; 
proved  or  admitted  in  any  other  court  or  State  v.  Cake,  lb.  616.]  ['Copies  of  deed* 
office  in  any  other  slate,  by  tlie  atlegta-  from  tlie  authorized  registry,  proof  of 
lion  of  the  keeper  of  the  sidd  records  or  the  originals  as  well  as  of  the  registry, 
books,  and  the  seal  of  his  office  thereunto  Curry  b.  Raymond,  28  Penn.  St.  144.  Sea 
annexed,  if  [here  be  a  seal,  together  with  Morton  o.  Webster,  2  Allen,  862.    '"— 


a  certidcate  of  the  presiding  justice  of  the  where  the  party  is  entitled  to  the  custodr 
court  of  the  county  or  district,  as  the  case  of  the  original  deed,  it  must  be  produced, 
may  be,  in  which  snch  office  is  or  may  be    or  its  absence  accounted  for.     Wiltiome  n. 


kept;  or  of  the  governor,  the  secretary  of  Welherbee,  2  Aikens, 
slate,  tlie  chancellor,  or  the  keeper  of  the  Kee,  6  Cal.  616.  And  where  tlie  deed  is 
great  leal  of  the  state,  that  the  said  attest-  found  duly  engrossed  upon  the  regisir}', 
Btion  is  in  due  form,  and  by  the  proper  a  copy  is  good  evidence  of  the  deed,  al- 
officer;  and  t)ie  said  certificate,  if  given  though  the  record  is  not  certified  by  the 
by  the  presiding  justice  of  a  court,  shall  proper  recon^ng  officer.  Booge  v.  Par- 
be  further  authenticated  by  the  clerit  or  sons,  2  Vt.  466.  But  the  certificate  of  a 
prothonolary  of  the  said  court,  who  shall  recording  officer  that  a  record  does  not 
oertity,  under  Ms  hand  and  the  seal  of  his  exist  cannot  be  received  as  evidence, 
office,  that  the  said  presiding  justice  is  Stoner  d.  Ellis,  6  Ind.  162;  Cross  v  Mill 
doly  oommiasioned  sad  qualified;   oi  if  Co.  II  Id.  54.' 
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§  486.  In  regard  to  foreign  laws,  the  eatablished  doctrine  now 
is,  tbat  BO  court  takes  Judicial  notice  of  the  laws  of  a  foreign 
country,  but  thej  muet  be  proved  aa  facts.  And  Uie  better  opinion 
Beems  to  be,  tbat  this  proof  must  be  made  to  the  court,  rather  than 
to  the  jury.  "  For,"  observes  Mr.  Justice  Story,  "  all  matters  of 
law  are  properly  referable  to  the  court,  and  Uio  object  of  the  proof 
of  foreign  laws  is  to  enable  the  court  to  iustruct  the  jury  what,  in 
point  of  law,  is  tho  result  of  the  foreign  law  to  be  applied  to  the 
matters  in  controversy  before  them.  Tlie  court  are,  therefore,  to 
decide  what  is  tlie  proper  evidence  of  the  laws  of  a  foreign  conn- 
try  ;  and  when  evidence  is  given  of  those  laws,  the  court  are  to 
judge  of  their  applicability,  when  proved,  to  tlie  case  in  hand.'" 
[•We  have  ventured  to  question  the  soundness  of  the  proposition, 
that  proof  of  foreign  law  is  in  all  cases  addressed  to  the  court.^] 

§  487.  "  Generally  speaking,  autiienticatod  copies  of  the  written 
laws,  or  of  other  public  instruments  of  a  foreign  government,  are 
expected  to  be  produced.  For  it  is  not  to  be  presumed,  that  any 
civilized  nation  Will  refuse  to  ^ve  such  copies,  duly  authenticated, 
wliicb  are  usual  and  necessary,  for  the  purpose  of  administering 
justice  in  other  couutries.  It  cannot  be  presumed,  that  an  appli- 
cation to  a  foreign  government  to  authenticate  its  own  edict  or  law 
will  be  refused ;  but  the  fkct  of  such  a  I'efusal  must,  if  rehed  on,  be 
proved.  But  if  such  refusal  is  proved,  then  inferior  proofs  may 
be  admissible.*     Where  our  own  government  has  promulgated 

1  Stoiy  on  Confl.  of  I«wb,  §  6S8,  and  a  general  decree  of  the  Nadonal  Asiein- 

^BCB  there  died;   [Fickotil  d.  Bsiley,  B  blj  of  Fnnue,  on  Ihe4th  of  Augiut,  1789. 

Foeler,  15'2.]  Being  asked  whether  be  had  read  that 

^  I  •  Iledf.  Ed,  Storr,  Confl.  of  Lawa,  decree  in  the  books  of  the  law,  in  the 

E  688a  ;    Wilde,  J.,  in  Holman  d.  King,  7  course  of  hji  study  of  the  law,  he  reidied 

Mel.  S84.  888.    Id  a  n>cent  English  case,  that  he  had ;  and  (hat  it  wa«  part  of  the 

NE'Cormick  u.  GarueCt.  5  DeG.  M.  &  G.  history  of  the  law,  which  he  learnt  H-ben 

273.  it  was  dcoided.  tliat  a  question  of  studying  the  law.    He  was  then  asked  as 

for«if!n  law,  being  one  of  fact,  must  be  de-  to  the  contents  of  that  decree  ;   and  the 

inJed  in  each  cause  upon  evidence  adduced  admisiibiliCj  of  Ihia  question  wai  the  point 

in  that  particular  cause,  and  not  by  a  de-  in  judgment.    On  this  point.  Lord  Deo- 

cision,  or  u]K>n  evidence  adduced,  in  au-  man,  C.  J.,  stud :   "  The  qt^ectiun  to  the 

other  cause,  although  limilarly  circum-  question,  in  whatever  mode  put,  is.  that  it 

tianced.)  aski  the  witneu  ta  give  the  contents  of  a 

'  Church  0.  Hubbart,  2  Cranch,  287,  written,  instrument,  tlio   decree  of  1789, 

2.^8.    It  is  now  settled  in  England,  upon  contrary  to  a  general  nite,  that  such  evi- 

greal  consideration,  that  a  foreign  written  dence  cannot  be  given  without  the  prodnc- 

iaw  may  be  proved  by  parol  evidence  of  a  Son  of  the  instrument,  or  accounting  for 

witness  learned  in  the  law  of  thatcountry  ;  it.    In  my  opinion,  however,  that  ques- 

without  first  attempting  to  obtain  a  copy  tion  is  within  anal)ier  general  rule,  that 

of  the  law  itself.    Baron  de  Bode  d.  Be-  the  opinion  of  ekilfhl  and  scientiflo  persons 

ginam,  tO  Jur.  217.   In  this  case,  a  teamed  is  to  be  received  on  subjects  with  which 

French    advocate    stated,  on   his    cross-  they  are  conversant.    I  think  that  credit 
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any  foreign  law,  or  ordinance  of  a  public  nature,  as  euthentic, 

that  may,  of  itself,  be  suRicient  evidence  of  the  actual  existence 

and  terms  of  such  law  or  ordinance,"^ 

§  488.  "  In  general,  foreign  laws  are  required  to  be  verified  by 
the  sanction  of  an  oath,  unless  they  can  he  verified  by  some  high 
authority,  such  as  the  law  respects,  not  less  than  it  respects  the 
oath  of  an  individual.*  The  usual  mode  of  authenticating  foreign 
laws  (as  it  is  of  authenticating  foreign  Judgments),  is  by  an 

■arnnU-j  in  which  they  practice,  and  (hat  tnddenly  in  one  of  our  courta  upon  tha 

w(:  must  take  from  tlicm  tlie  accountof  it,  itate  of  the  English  law,  could  a  ilale- 

whether  it  be  the  unwHUen  law,  which  ment  in  Blackitone'i  Commentaries,  aa  in 

liity   may   collect  irtim  practice,   or  tlie  what  the  law  ia  on  the  Butigect,  and  when 

written  laws,  which  they  are  also  bound  it  iraa  altered  to  what  it  now  is,  be  ro- 

lo  kni>w.    I  apprehend  dial  the  evidence  ftised  t    And  it  leema  to  me  that  the  cir- 

«ou((ht  for  would  not  set  forth  )i;enera1l7  cumstance  of  the  qusBtion  having  refc- 

the  reciilleutiiiQ  of  the  wiines*  of  the  con-  rence  to  the  period  at  which  a  statuis 

t«iiti  uf  the  inttrument,  but  hia  opinion  aa  paaaed,  makea  no  di&trence.    I  attach  the 

to  ll;e  elfect  of  the  parliuular  law.    The  aame  credit  to  the  witneaa  giving  his  ac- 

insttiiment  itself  raiRhl    ft^uently  mil-  count  of  a  branch  of  the  French  Uw,  aa  I 

lead,  and  it  niiglit  be  neceuary  tliat  the  Bhouid  to  a  book  which  he  might  accredit 

kiiuwled)^  of  the  practitioner  aliould  be  aa  a  book  of  authority  upon  the  law  of 

called  in,  (o  iliow  that  the.senee  in  which  France.    I  And  no  authority  directly  op- 

tlie  inatriunent  would  be  nalurally  con-  posed  lo  the  admUsihility  of  ihia  evidence, 

'  y  a  foreigner  ia  not  ita  true  legal  except  some  ezpresaions  much  atronger 

t  apitears  to  me  that  the  diatinc-  than  the  caaea  warranted  or  required ;  and 

tion  between  lliia  decree  and  treattea,  ma-  I  find  some  deciaions  which  go  the  whole 

Durial  cuHtoTns,  or  acta  of  common  council,  length  in  favor  of  ita  odmiasibiliiy ;  for  I 

ia,  thnt,  with  regard  to  them,  there  is  no  see  no  distinction  between  abeolute  proof 

proleesion  of  men  whose  duty  it  is  to  make  by  a  direct  copy  of  the  law  itself,  and  the 

them  tlieir  alndy,  and  (hat  lliere  is,  there-  CTidence  which  ia  now  tendered;   and   I 

fore,  no  person  to  whom  we  could  prop-  think  that  the  geoerol  principle  to  which  I 

erly  resort,  as  skilfully  conversant  with  have  referred  establishes  tlie  admisaibilltT 

them.    The   cases  which   have  been  re-  of  it."    See  10  Jur,  21S,  219;   6  Ad.  & 

ferred  lo  exdle  much  less  doubt  in  my  Et,  208,  B.C.    WiUiams,  J.,  and  Coleridge, 

mind  tluiQ  that  which  I  know  to  be  enter-  J.,  concurred  in  this  opinion.    Patteson, 

tained  by  one  of  tny  learned  brothers,  to  J.,  dittentirnU,    See  also  Cocka  v.  Purdaj', 

whose  opinion  we  are  in  Uie  habit  of  pay-  2  C.  &  K.  269. 

ing  more  respect  than  to  man;  of  those  >  Slory  on  Coofl.  of  Laws,  5  640 ;  Tal- 

ca*cs  wliidi  are  most  (arailinrly  quoted  in  bol  o.  Seeman,  1  Cranch,  88.    The  act* 

Westminster  Hall."    He  then  cited  and  of  state  of  afbreisn  goTenmient  can  oidy 

commented  on  the  caoes  of  Boehdinck  v.  be  proved  by  copies  of  such  acts,  properly 

Schneider,  S  Eap.  58 ;  Clegg  i>.  Levy,  8  authenticated .     Kichardson  v.  Anderton, 

Camp.  1611 ;  MUter  v.  Heinrick,  4  Campb.  1  Comph.  06 ;  note  (a). 

165;    Lucnn   D.   HigEins,   3   Slark.   ITS;  >  Church  d.  Hubbait,  2  Cranch,  2ST; 

Gen.  Piclon's  cose,  3  Howell,  St.  Tr,  491 ;  Brackett  v.  Norton,  4  Conn.  S17 ;  Uemp- 

and  Middleton  p.  Janverin,  2  Hogg.  Cons,  stead  v.   Reed,  6   Conn.  4B0;    Dyer   n. 

R.  1Z1 ;  nnd  concluded  as  follows :  "  But  Smith,  12  Conn.  884.    But  the  court  may 

I  look  lo  the  importaiice  of  this  quesdon  proceed  on  its  own  knowledge  of  foreign 

in  a  mure  extensive  point  of  view.    Books  laws,  without  the  aid  of  other  proof;  and 

of  authority  must  certainly  be  resorted  to,  ita  judgment  wiU  not  be  reversed  for  that 

upon  quesliona  of  foreign  law.    Folbier,  cauae,  unless  it  should  appear  that  the 

for  instance,  stales  the  law  of  France,  and  court  was  mistaken  as  to  those  Uwa.   The 

lie  stales  it  as  arising  6utaf  sn  ordonnance  State  v.  Rood,  12  Verm.  896.     [Proof  of 

made  in  such  a  year,  and  he  gives  his  the  written  law  of  ■  foreign  country  mar 

account  of  that  ordonnance;  and  are  we  be  made  by  some  copy  of  the  law  which 

to  say  that  that  would  not  be  taken  as  evi-  the  witness  con  swear  was  recognized  m 

deoi«  of  the  law  of  France,  because  it  is  authoritative  in  the  foreign  country,  and 

an  account  of  the  contents  of  a  written  which  was  in  force  at  the  dme.    8panld> 

document?     Suppose  a  OMestion  to  arise  ing  v.  Vincent,  21  Vt.  501.1 
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exemplification  of  u  oopji  under  tlie  great  seal  of  a  atate;  or  hy  a 
zopy  proved  to  be  a  true  copy,  hy  a  witoeBs  who  has  ezamined  aud 
compared  it  with  the  original ;  or  by  the  certificate  of  an  officer 
properly  authorized  by  law  to  ^ive  tlie  copy ;  which  certificate 
must  itself  also  be  duly  autlienticated.^  But  foreign  unvTittcu 
laws,  customs,  and  us^es  may  be  proved,  and  indeed  must  ordi- 
narily be  proved,  by  parol  evidence.  The  usual  course  is  to  make 
such  proof  by  the  testimony  of  competent  witnesses,  instructed  in 
tlie  laws,  customs,  and  usages,  under  oath.^  Sometimes,  however, 
certificates  of  persons  in  high  authority  bare  been  allowed  as  evi- 
.   dence,  without  other  proof."  ' 

1  Cbnrch  v.  Hubbut,  2  CnuKb,  238 ;  geoendty  agreed  Ihftt  Oiej  are  to  goTsni 

Fickard  s.  HiU,  2  WeEid.  411;  Lincoln  v.  everywhere,  ■□  &r  m  may  concern  tba 

Battelle,  6  Wead.  475.  raliditf  and  mterpretatioD  of  all  contracti 

*  Church  V.  Hubbart,  2  Cianch,  287;  maiie  under  or  with  respect  to  them; 
Dalryiuple  r.  Dalrytnple,  2  Hagg,  App'z,  where  the  contract  is  not  cotitmj  to  the 
pp.  15-144;  Brugh  D.  WilkinB,  4  Johns.  Ch.  laws  or  policy  of  the  country  in  which 
MO;  Mostyn  b.  Fabrigiu,  Cowp.  174.  It  the  remedy  ia  sought  An  exaptiai  faai 
it  not  neveasary  that  tlie  witneaa  sliould  been  admitted  in  the  case  of  fbrtign  rerc- 
be  of  the  leeu  pnrfeuion.  Regiim  v.  nue  lamt;  of  which,  it  is  said,  the  cuurb 
Dent,  1  Car.  &  Kirw.  97.  But  whether  a  will  not  lake  notice,  and  which  will  not 
woman  i«  admissible  aiperihUiTTBEr:.  Re-  be  allowed  to  invalidate  a  contract  nuda 
gina  V.  Povey,  14  Eng.  Law  Sc  t.q.  R.  640  ;  for  the  express  purpose  of  violating  them. 
IT  Jur.  119.  Aad  see  Wilcncks  u.  Fliil-  This  exception  hu  obtained  place  upon 
lipa,  Wallace,  Jr.  47.  In  Michigan,  the  the  supposed  authority  of  Lord  Hard- 
unwritiea  law  of  foreign  states  may  be  wicke,  m  Boucher  b.  LawsoD,  Cas.  Tenni. 
proTed  by  books  of  reports  of  cases  ad-  Hardw.  89, 194,  and  of  Lord  Mansfield,  m 
judged  in  their  courts.  Re».  Slat.  1848,  PUnchfe  v.  Fletcher,  1  Doug,  252.  But  in 
ch.  102,  9  79.  So.  in  CamnHeat;  Rev.  the  fbrmer  of  these  cases,  which  was  that 
Sut  1849,  tit.  1,  %  132.  And  in  Matmcha-  of  a  shipment  of  gold  in  I'onugal,  to  be 
taa;  Hev.  Stat.  1836,  ch.  94,  !  60.  And  delivered  in  London,  though  the  exporta- 
in  Maine;  HeT.  Slat.  1840,  ch.  188,  j  4B.  tion  of  gold  was  forbidden  by  the  laws  of 
And  in  AUAama;  Inge  d.  Murphy,  ID  Ala.  Portugal,  the  judgment  was  right  on  two 
R.  866.  [Although  a  point  of  foreign  law  grounds:  first,  because  the  foreign  law 
bai  been  proved  in  England,  and  acted  was  contrary  to  the  policy  and  interest  of 
apoa  In  reported  cases,  the  court  will  not  England,  where  bullion  was  very  mnch 
act  upon  such  decisions  without  the  law  needed  al  that  time ;  and,  secondly,  be- 
being  proved  in  each  case  as  it  arises.  M'-  cause  the  cootrsct  was  to  be  perlbnned  in 
Cormicl[D.Gamett,27Enc;.Law&Eq.889.I  England;  and  the  rule  is,  that  the  law  of 

*  Story  on  Conll.  of  Laws,  3S  641,  the /i/ikw  a/';wr;1imuince  la  to  govern.  The 
S42;  Id.  S  e2&-e40.  In  n  Dormay,  3  bitter  of  these  cases  was  on  action  on  a 
Hagg.  Eccl.  B.  767,  789;  ReK  p.  Picton,  policy  of  insurance,  on  avoyage  to  Nantx, 
SO  Howell's  State  Trials,  616-678;  The  with  liberty  to  touch  atOstcnd;  the  vea- 
Diana,  1  Dods.  95,  101,  102.  A  copy  of  sel  being  a  Swedish  bottom,  and  the  voy- 
the  code  of  laws  of  a  fbreign  nation,  age  being  plainly  intended  to  introduca 
printed  by  oider  of  the  ibreign  govern-  into  France  English  goods,  on  wbicli  dii- 
ment,  it  seems,  is  not  admissible  evidence  ties  were  high,  as  Dutch  goods,  on  which 
of  those  laws  ;  bvt  they  must  be  proved,  much  lower  duties  were  charged.  Here, 
as  slated  la  the  text.  Chanoine  v.  Fowler,  too,  Uie  French  Law  of  high  conntervail- 
S  Wend.  178 ;  Hill  r.  Packard,  6  Wend,  ing  duties  was  contrary  to  British  intetert 
i76,  SS4,  S89.  But  see  United  Slates  o.  aiut  policy;  and,  moreover,  the  Fiench 
Glass  Ware,  4  Jmv  Reporter,  S6,  where  miiustry  were  understood  to  coimive  at  ' 
B«tla,  J.,  held  the  conti«ry;  the  print-  this  coarse  of  trade,  the  sutoly  of  roch 
ed  book  having  been  pur^ssed  of  (he  goods  being  mcessary  for  Ft^icb  oon- 
Qiieen'l  printer.  See  also  Farmers  and  sumption.  Both  these  cases,  thereAnv^ 
Mechanics'  Bank  v.  Word,  Id.  ST,  S.  F.  may  well  stood  on  the  ground  of  the  ad- 
In  regard  to  the  rjict  of  foreign  lam,  II  is  mltted  qualification  of  the  genetal  ml*; 
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["  §  488a.  The  question,  how  for  tiie  court  can  act  upon  its  owii 
knovledge  of  the  lav  of  a  foreign  state,  seems  not  entirely  well 
settled.  It  TOtild  seem  upon  principle,  that,  as  this  is  matter 
of  iact,  uid,  in  case  of  dispute,  to  be  ultimately  determiaed  by  the 
jury,  or  the  triers  of  fact,  that  the  personal  knowledge  of  the  judg^ 
could  not  be  r^^rded  aa  proof,  except  as  to  those  matters  of  whidi 
the  court  will  take  judicial  notice,  or  assume  by  way  of  presump- 
tion.' In  many  cases  it  has  been  said,  that,  in  the  absence  of  all 
proof,  the  court  will  presume  the  foreign  law  is  the  same  as  that 
of  the  fomm.^  This  rule  may  be  a  safe  one  to  act  upon  witiiin 
reasonable  limits,  as  for  instance,  as  to  contracts  relating  to  per- 
sonal estate,  and  especially  as  to  commercial  matters ;  and  also, 
that,  where  the  common  law  is  known  to  prevail,  it  is  construed 
the  same  as  where  the  action  is  tried.  In  a  recent  case'  it  is  said, 
"  In  the  absence  of  all  proof,  courts  assume  certain  general  prin- 
ciples  of  law,  as  existing  in  all  Christian  states  ;  as,  that  contracts 
are  of  binding  obligation,  and  that  personal  injuries  are  actionable ; 
that  flagrant  violations  of  the  fundamental  principles  of  moral 
obligation,  such  as  theft  and  murder,  are  regarded  as  crimes ;  and 
f^at  to  accuse  one  of  tiiese  crimes,  thus  exposing  him  to  prose- 
cution, ignominy,  and  disgrace,  is  an  actionable  slander."  But  no 
such  presumption  will  apply  to  statute  law,  or  where  it  would  ope- 
rate to  produce  ,a  forfeiture,  by  rendering  a  contract  void.*  The 
courts  ti^e  judicial  notice  of  differences  of  time  in  different  lon^- 
tudes.'] 

§  489.  The  relations  of  the  Vmted  iStateg  to  each  other,  in  regard 
to  aU  matters  not  surrendered  to  the  general  government  by  the 

udtliebrief  genenlotwerKtloiuoftbow  b.^di.  S,  {64;  Id.  ch.  S,  §72;  Potliwr 

iaaniedjiiilgei,  If  corractl;  reported,  ii»7  on  Ammuice,  n.  SB;   Muiball  on  Im. 

be  regnnled  as  obiter  dieia.    But  it  ihould  pp.  69-61,  2d  edit. ;  1  CbitQ'  on  Comm.  A 

be  remembered,  that  the  Uni^ge  of  the  Huiiif.  pp.  88,  84;   8  Eent^  Comm.  266, 

learned  judge*  iieema  to  import  nothing  267 ;  Sto^,  Confl.  Lairi,  {  267 ;  Storj  on 

more  than  that  courti  will  not  laJce  notice  Bills,  f  186 ;   Btorj  on  Aemej,  H  ^VJ. 

of  fitreign  rerenae  isws ;  and  mich  teemi  848,  note.  2d  edit 

to  have  been  die  view  of  Lord  Denman,         i  [  ■  Wheeler  v.  Webiter,    1   E.   D. 

in  the  recent  case  of  Spence  e.  Chodwick,  Bmith,  1. 

11  Jar.  874,  where  he  said :'- We  are  not         ■  Rape  n.  He«ton,  9  ^(^1. 8S8 ;  Qnenv. 

bamdto  taJa  notice  of  the  rerenne  law*  i  -  "       ■  ~  " 

%  (breigii  country ;  Init  if  im  ami  infornu 

at  tbem.  that  is  another  case."    And  sc 

10  Ad.  ft  El.  S17,  H.  t.     The  exceptio 

•llnded  to  «M   taciUy  disapproved  by  ttieo  Wright  v.  Delafield,  28  Bail).  4W; 

Lord  Kenyon,  in   Wavmell  v.   Beed,  6  Thompion  d.  Monrow,  2  Cai.  BQ. 

T.  R.  G99,  and  ii  eiplidtly  condemned,         •  Cutler  c.  Wright,  22  N.Y.  App.  472; 

M  not  (bunded  in  legal  or  moral  principle,  SmiOi  v.  Whitaker,  .28  111.  867. 

kr  Ibe  best  modem  jurtot*.    8m  YaitA        *  Cnrtli  f.  Harch.  4  Jnr.  x.a.  1113,1 
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aational  oouetitution,  are  those  of  foreign  ttaUt  in  chie  Jriendihip, 
eacb  being  sovereign  aad  independent.'  Upon  strict  principles 
of  evidence,  therefore,  the  lawa  and  public  documents  of  one 
state  can  be  proved  in  the  courts  of  another,  only  aa  oUier  for< 
eign  laws.  And,  accordingly,  in  some  of  the  states,  such  proof 
has  been  required.^  But  the  courts  of  other  states,  and  the  Su- 
preme Court  of  the  United  States,  being  of  opinion  that  the 
conneodon,  intercourBO,  and  constitutional  ties  which  bind  together 
these  several  states,  require  some  relaxation  of  the  strictiieas  of  ■ 
thJB  rule,  have  accordingly  held  that  a  printed  volume  purport- 
ing OQ  the  face  of  it  to  cont^n  the  laws  of  a  sister  state,  is  admis- 
sible as  priiad  facie  evident  •«,  to  prove  tbe  statute  laws  of  that 
state.*  The  act  of  congress*  respecting  the  exempMoaUon  of 
public  ofiico-books,  is  not  understood  to  exclude  any  other  modes 
of  authentication,  which  the  courts  may  deem  it  proper  to  admit.' 
And  in  regard  to  the  laws  of  the  states,  congress  has  provided,* 
under  the  power  vested  for  that  purpose  by  the  constitution,  tiiat 
the  acts  of  the  legislatures  of  the  several  states  shall  be  authen- 
ticated, by  having  the  seal  of  their  respective  states  affixed 
thereto;  but  this  method,  as  in  tho  case  of  public  books  just  men- 
tioned, is  not  regarded  as  exclusive  of  any  other  which  the  states 
may  respectively  adopt'    Under  this  statute,  it  is  held,  that  the 


Eempetead  d.  Reed,  6  Conn.  480;  Pack-  Florida,  Tbompa.  Dig.  p.  843;   Kean  *. 

ui  B.  HiU,  2  Wend.  411.  Rice,   12  S.  ft  R.  208;   North   Carvlita, 

■  YoDDg   D.   Bank   of  Alexudiu,  4  Bct.  Stat  IBBT,  ch.  44,  %  i.    The  com- 

Cnnch,  884,  SB8 ;   Thomson  f.  Uiuter,  moo  law  of  a  liiter  ilate  maj  be  ahown 

1  Dall.  45S,  4S8;  Biddis  e.  Jamea,  B  Binn.  bj  tlie  books  of  reports  of  adjudged  case*, 

821,  S27  ;  MoUer  «.  Morris,  2  Borr,  B,  86 ;  accredited  in  that  stale.    Inge  v.  Muipbj, 

Rayaham  v.   Cantoti,  S   Pick.  298,  293;  10  Ala.  R.  886.     [A  book  purporTing  to 

Kean  v.  Rice,  12  8.  A  R.  208;  The  State  contain  the  laws  of  another  sUle  is  not 

F.  Stade,  1  D.  Chiptn.  808;  Compaiet  f.  admissible  in  evidence  in  Texas,  onlesa 

Jemegan.  6  Blackf  S76 ;  Taylor  v.  Bank  Buch  book  also  purport  (o  bate  been  pab- 

of  lUiooii,  7  Monroe,  686;  Tayloru.Bank  liihed  by   the  anihority  of  snch    other 

of  Alexandria,  6  Leigh,  4T1 ;   Clarke  f.  state.    Martin  f.  Payne,  11  Texas,  291 

Bank  of  Mlsaiasippi,  6  £ng-  616  ;  Allen  v.  And  if  a  rolnlne  of  laws  contains  on  its 

Watson,  2  HUl,  819 ;  Hale  v.  Roet,  Fen-  title-page  the  words  "  By  anthority,"  it 

ningtoo,  R.  591;  [Emec?  n.  Berry,  8  Foa-  theteby  pnrports  to  hare  beenirablished 

ter,  4T8J     But  see  Van  Buskirk  u.  Ha-  by  Uie  authority  of  the  state.     Herrifl^ 

lock,  8  Hrrriion,  R.  186,  contra.    In  some  u.  Robbins,  B  (ii*j,  160.1 

■tales,  the  rule  stated  in  the  text  has  been  *  Stat.   March   27,  1804,  dted  m^iri, 

eipreasly  enacted.     See  ConneOiad,  Rer.  f  486. 

SuL  1S49,  tit  1,  i  ISl ;  Michigan,  Rer.  •  See  cases  cited  npm,  note  (2). 

Stat   1848,    ch,   102,   %  78;    Mi»i«<ippi.  '  Stat  May  26,  1790,  1  LL.  D.  S.  <*. 

Hutchins.  Dig.  1848,  ch.  60,  art  10;  ilM-  88  |n],_p.  lOM^i"'^'' ^'t') !   [1  U.S. 

torn,  Rer.  Stat  1B46,  ch.  69,  $}  4,  5,  6  ;  Stat,  at  Largr  (L.  &  B.'a  edition),  122.] 

WitamMia,  Rer.  Stat  1849,  ch.  98,  3  54;  '  Lotbiop  c  Blake,  B  Barr,  488. 
MaiM,  Ber.  Stat  iSIO,  ch.  188,  }  47; 
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seal  of  the  state  ie  a  Bufficieat  autJientication,  without  the  at* 
teetation  of  any  officer,  or  any  other  proof;  and  it  trill  be 
presumed  primd  fade,  that  the  seal  was  afBsed  by  the  proper 
officer.^ 

§  490.  The  reciprocal  relatiotu  betteeen  the  national  goverwnent 
and  the  teveral  atatet,  compriaing  the  United  Stat«s,  are  not  foreign, 
but  domestic.  Hence,  the  courts  of  the  United  States  take  judi- 
cial notice  of  all  the  public  laws  of  the  respectiye  states,  whenever 
'  they  are  called  upon  to  consider  and  apply  them.  And,  in  like 
manner,  the  courts  of  the  several  states  take  judicial  notice  of  all 
public  acts  of  congress,  including  those  which  relate  exclusively 
to  the  District  of  Columbia,  without  any  formal  proof.*  But  pri- 
vate statutes  must  be  proved  in  the  ordinary  mode.* 

§  491.  We  are  next  to  consider  the  admUsStility  and  effect  of  the 
^nMie  documentg  we  have  been  speaking  of,  as  ioBtruments  of  evi- 
dence. And  here  it  may  be  generally  observed,  that  to  render 
such  documente,  when  properly  authenticated,  admissible  in  evi- 
dence, their  contente  must  be  pertinent  to  the  issue.  It  is  also 
necessary  that  the  document  be  made  by  the  person  whose  duty  it 
waa  to  make  it,  and  that  the  matter  it  contains  be  such  as  belonged 
to  his  province,  or  came  within  his  official  cognizance  and  observa- 
tion. Documents  having  those  requisites  are,  in  general,  admissi- 
ble to  prove,"  either  primd  fade  or  conclusively,  the  facte  they 
recite.  Thus,  where  certain  pvilic  gtatutea  recited  that  great  out- 
rages had  been  committed  in  a  certain  part  of  the  country,  and  a 
■public  proelamation  was  issued,  with  similar  recitals,  and  offering 
a  reward  for  tlie  discovery  and  conviction  of  the  perpetrators, 
these  were  held  admissible  and  sufficient  evidence  of  the  existence 
of  those  outrages,  to  support  the  avermente  to  that  effect,  in  an 
information  for  a  libel  on  the  government  in  relation  to  them.' 
So,  a  recital  of  a  state  of  war,  in  the  preamble  of  a  public  statute, 
is  good  evidence  of  its  existence,  and  it  will  be  taken  notice 
of  without  proof;  and  this,  whether  the  nation  he  or  be  not 
a  party  to  thewai.'    So,  also,  UgUlative  reaolviwnx  are  evidence 

>  United  StatM  n.  Amedy,  11  Wheat  v.  Tattler,  G  Feten,  803;  Toune  d.  Bank 

892]  United  States  <,.  Johns,  4  DaU.  112;  of  Alexandria,  4  Cranch,  884,  sSB;  Canal 

The  8t«te  o.  Cair,  6  N.  Hamp.  867.     [It  Co.  v.  Railroad  Co.  4  Q.  &  J.  1,  68. 
miut  be  tiie  seal  of  the  state ;  the  seal  of         ■  Leland  v.  Wilkinson,  S  Felen,  817. 
the  Secretary  of  8iaie  is  not  sufficient,  as         *  Rez  v.  Sutton,  4  M.  &  8.  682. 
it  cannot  be  considered  the  seal  of  the         *  Hex  u.  De  Berenser,  8  M.  &  8.  67, 

•tatt.    SIsk  V.  Woodruff,  16  HI.  15.1  69.    See  also  Brazen  Nose  College  v.  Bp. 

■  Owenii'.  anll,9Feien.e07;  ffinde  of  Salisbor/,  4  Taunt.  881. 
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o(  tlie  public  mfttters  which  they  recite.^  The  JoumtUt,  also,  of 
either  house,  are  the  proper  evidence  of  the  action  of  that  house, 
upon  all  matters  before  it.'  The  dtplomatie  eorrespondenee,  cono* 
miinicated  by  the  Presideat  to  congresB,  is  sufficient  eridence  of 
the  acts  of  foreign  goTemments  and  functionaries  therein  recited.' 
A  foreiffti  declaration  of  war  is  sufficient  proof  of  the  day  when  the 
state  of  war  commenced.*  Certified  copies,  under  the  hand  and 
seal  of  the  Secretary  of  State,  of  the  Utta-s  of  a  publie  agent  resi* 
dent  abroad,  and  of  the  official  order  of  a  foreign  colonial  governor 
concerning  Ute  sale  and  disposal  of  a  cargo  of  merchandise,  have 
been  held  admissible  evidence  of  those  transactions.'  How  far 
diplomatic  correspondence  may  go  to  establish  the  facts  recited 
therein  does  not  clearly  appear;  but  it  is  ^reed  to  be  generally 
admissible  in  all  cases ;  and  to  be  sufficient  evidence,  vhenerer 
the  &cta  recited  come  in  collaterally,  or  by  way  of  introductory 
averment,  and  are  not  the  principal  point  in  issue  before  Uie 
jury.' 

§  492.  The  govemmdat  gazette  is  admissible  and  sufficient  evi- 
dence of  such  acte  of  the  executive,  or  of  the  government,  as  are 
nsuaUy  announced  to  the  public  through  that  channel,  such  as 
proclamations,'  and  the  like.  For  besides  the  motives  of  self* 
interest  and  official  duty  which  bind  the  publisher  to  accuracy,  it 
is  to  be  remembered,  that  intentionally  to  publish  any  thing  as 
emanating  &om  public  authority,  wilh  knowledge  that  it  did  not  so 
emanate,  would  be  a  misdemeanor.'  But  in  regard  to  other  acts 
<^  public  functionaries,  having  no  relation  to  the  afiairs  of  govern 
ment,  the  gazette  is  not  admissible  evidence.^ 

§  493.  In  r^;ard  to  t^ieial  r^iiters,  we  have  already  stated™  the 
principles  on  which  these  books  are  entitled  to  credit ;  to  which  it 
is  only  necessary  to  add,  that  where  the  books  possess  all  tike 
requisites  there  mentioned,  they  are  admissible,  as  competent  evi- 

1  R«z  11.  FruickUii,  IT  HoweU'a  St.  Tr.  *  Binghuu  v.  Cibot,  8  DdL  19, 28, 89- 

ftS7.  41. 

*  Jonet  o.  Ruiiitai,  Cowp.  IT ;  Boot  v.  ■  Raddiff  d.  United  Ins.  Co.  T  Johni 

Kins,  T  Cowen,  618 ;  Spttngler  e,  Jacobr,  61,  per  Kent,  C.  J. 

urn.  299.  '  BMP.  Holt,6  T.  H.  486,  M»;  At- 

■  RadcIifT  v.  United  lu.  Co.  7  Johns.  tiHiwy-Oeiwnd   v,   ThoikitaDB,  8  Price, 

88,61i  Tftlbot  B.  Beemui,  1  Cnmcb,  1,  B9;  wpra,  g  460,  and  cuei  died  In  note; 

8T,  SB.  Oen.  Picton'i  caw,  80  Howell's  Bt  Tr. 

'  Thelliuan  v.   Cotling,  i  En.  200;  498. 

Bradley  o.  Arthar,  4  B.  &  C.  SKi,  804.  '2  FhQ.  Erid.  106. 

See  also  FoBler,  Di«o.  1,  ch.  2,  p  2,  that  *  Bex  ■>.  Holt,  6  T.  R.  44S,  par  Ld. 

pDbllc  notoriety  la  iniBclent  erideniw  (tf  Kenyon. 

-     V.  10  Si^irvi,  JJ  4S8,  4B4, 486. 
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deuce  of  tho  facts  thej  contain.  But  it  is  to  be  remembered  that 
they  are  not,  in  general,  evidence  of  any  {acta  not  required  to  be 
recorded  in  tliem,'  and  irhich  did  not  occur  in  the  presence  of  tiie 
registering  officer.  Thus,  a  parish  register  is  evidence  only  of 
the  time  of  the  marriage,  and  of  its  celebration  de  facto  ;  for  these 
are  the  only  &cts  necessarily  within  the  knowledge  of  the  party 
making  the  entry .^  So,  a  register  of  baptism,  taken  by  itself,  is 
evidence  only  of  that  fact ;  though  if  the  child  were  proved  aliunde 
to  have  then  been  very  young,  it  might  afford  presumptive  evidence 
that  it  was  bom  in  the  same  parish."  Neither  is  the  meutioD  of 
the  child's  age  in  the  registw  of  christenings,  proof  of  the  day 
of  his  birth,  to  support  a  plea  of  infancy.*  In  all  these  and  simi- 
lar cases,  the  register  is  no  proof  of  the  identify  of  the  parties 
there  named,  with  the  parties  in  controversy ;  but  the  fiict  of 
ideutity  must  l>e  established  by  other  evidence.'  It  is  also  neces- 
sary, in  all  these  cases,  that  the  register  be  one  which  the  law 
requires  should  be  kept,  and  that  it  be  kept  in  the  manner  required 
by  law.*  Thus,  also,  the  registers  kept  at  the  navy  office  are 
admissible,  to  prove  the  death  of  a  sailor,  and  the  time  when  it 
occurred ;''  as  weU  as  to  show  to  what  ship  he  belonged,  and  the 
amount  of  wages  due  to  him.^  The  prison  calendar  is  evidence  to 
prove  the  date  and  &ot  of  the  commitment  and  discharge  of  a 

I  Filler  f.   ShotweU,  7  B.  &  R.  14;  and  otaenre ;  ind,  ftir  aagbt  appearing  to 

Brown  i>.  Hicka,  1  Pike,  282;   lUile  c.  the  ootitnrj,   the  raguter  wu  r^eirted 

Palmer,  6  Mia.  403 ;  tupra,  g  485.  only  as  not  competent  to  prore  the  age  of 

■  Doe  V.  Buues,  1  M.  &  Rob,  880,  S89.  the  pereon.    It  ii  also  laid,  on  the  antbof 

Ai  to  the  kind  of  book*  which  mar  be  itj  ot  Leader  v.  Barry,  1  Etp.  858,  that  a 

read  aa  register!  of  marriage,  see  2  Phil,  copy  of  a  register  of  a  foreigo  chapel  II 

Erid.  112,  113,  114.  not  eTidence  to  prove  a  marriage.    Bui 

*  R«i  B.  North  Petlierton,  G  B.  ft  C.  this  point,  ftlw,  is  very  briefly  reported,  in 
608;  Clark  r.  Trinity  Chnrch,  6  Watts  A  three  tines;  and  it  doe*  not  appear,  but 
8erg.  260.  that  the  gronnd  of  the  rqection  of  the 

*  Bnrghart  v.  Augentein,  6  C,  &  P.  register  was  that  it  was  not  authorised  or 
090.  See  also  Rex  v.  Clapham,  4  C.  &  required  to  be  kept,  by  the  laws  of 
P.  29 ;  Hoet  v.  Le  Hesurier,  1  Coz,  B.  FnLnue,  where  the  mairiage  was  cele- 
276 ;  Childreu  u.  Cutter,  16  Mis.  24.  bisted,  nameljr,  in  the  Swedish  ambassa- 

*  Bhi  D.  Barlow,  1  Doug.  170 ;  Bain  v.  dor's  diapei,  in  Paris.  And  aucb,  prolK 
UaMn,  1  C.  &  P.  202,  and  note ;  Wedge-  ably  enough  wss  the  bet  Subseqnentlj 
wood's  case,  6  GreenL  76.  an  examined  copy  of  a  register  of  mar- 

'  See  (he  cases  dtcd  strara,  f  484,  note  riages  in  Barbadoes  has  been  admittisd. 

(10) ;  Newham  v.  Raithby,  1  PhUlim.  816.  Good  b.  Cood,  1  Curt.  756.    In  the  United 

Tberefbte  the  books  of  the  Fleet  and  of  States,  an  authendcaled  copy  of  a  foreign 

*  Wesleyan  chapel  have  been  r^ected.  register,  legally  kept,  is  admissible  in  evi- 

Reed  v.  Passer,  1  Eip.  218;  Whitiock  b.  dence.    Kiogsioo  v.  Lesley,  10  B.  &  R. 

Waters,  4  C.  &  B.  876.    It  is  said  that  a  8SS,  389. 

copy  ot  a  register  of  baptism,  kept  in  the         '  Wallace  v.  Cook,  6  Esp.  117 ;  Barbel 

island  of  Guernsey,  is  nOt  admissible ;  for  v.  Holmes,  8  Esp.  190. 
whidt  Boet  V.  Le  Meauner,  I  Cox.  276,  Is         ■  Rex  d.  Fitzgerald,  1  Le«h,  Cr.  Cm 

itod.    Bnt  the  repurt  of  that  case  U  short  24 ;  Bex  v.  Rhodes,  Id.  28. 
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prisoner.'  The  books  of  asBesBment  of  public  taxes  are  admissl- 
ble  to  prove  tlie  assessment  of  the  taxes  upon  the  indiriduals,  and 
for  the  property  therein  mentioned.'  The  books  of  municipal 
corporations  are  evidence  of  the  elections  of  their  officers,  and  of 
other  corporate  acts  there  recorded.^  The  books  of  private  corpo- 
rations are  admissible  for  similar  purposes,  between  members  of 
the  corporation ;  for  as  between  them  the  books  are  of  the  nature 
of  public  boolcs.*  And  all  the  members  of  a  company  are  charge- 
able with  knowledge  of  the  entries  made  on  their  books  by  their 
agent,  in  the  course  of  his  business,  and  with  the  true  meaning 
of  those  entries,  as  understood  by  him.'  But  the  Ixwks  cannot,  in 
general,  be  adduced  by  the  corporation,  in  support  of  its  own 
claims  against  a  stranger.* 

§  494.  The  regittry  of  a  »hip  is  not  of  the  nature  of  the  public 
or  official  registers  now  under  consideration,  the  entry  not  being 
of  any  transaction,  of  which  the  public  officer  who  makes  the 
entry  is  conusant.  Nor  is  it  a  document  required  by  the  law  of 
nations,  as  expressive  of  the  ship's  national  character.  The  regis- 
try acts  are  considered  aa  institutions  purely  local  and  municipal, 
for  purposes  of  public  policy.  The  register,  therefore,  is  not  of 
itself  evidence  of  property,  except  so  far  as  it  is  confirmed  by  some 
auxiliary  circumstance,  showing  that  it  was  made  by  the  authority 
or  assent  of  the  person  named  in  it,  and  who  is  souglit  to  be 
charged  as  owner.  Without  such  connecting  proof,  the  register 
has  I>een  held  not  to  lie  even  primd  fade  evidence,  to  charge  a 
person  as  owner ;  and  even  with  such  proof,  it  is  not  conclusive 
evidence  of  ownership ;  for  an  equitable  title  in  one  person  may 
well  consist  with  the  documentary  title  at  the  custom-hotise  in 
another.  Where  the  question  of  ownership  is  merely  incidental, 
the  register  alone  has  been  deemed  su&cient  primd  facie  evidence. 
But  in  favor  of  the  person  claiming  as  owner  it  is  no  evidence  at 
all,  being  nothing  more  than  his  own  declaration.^ 

>  8ilt«  V.  Tbomu,  8  B.  ft  P.  186;  •  AUen  c.  Ccdt,  6  BiU  {S.  Y.I,  Ret 
Rex  V.  Aiclea,  1  Leach,  Cr.  Cm.  486.  S18. 

>  Doe  V.  SMton,  2  Ad.  &  El.  ITg;  Doe  >  London  p.  Lynn,  1  H.  BL  214,  note 
V.  Arkwright,  Id.  182,  n. ;  Rei  r.  King,  2  (c) ;  CommonwaUth  v.  Woelper,  8  S.  * 
T.  R.  234]  Ronkendorff  v.  Taylor,  i  R.  '29;  Highland  Tumi^ke  Co.  v.  Mc- 
Peters,  849,   S60.     Such  books  are  also  Koui,  10  Johni.  154. 

prima/adt  eridence  of  domicile.    Doe  u.         '  S  Kent,  Comm.  149,  150;  Weiton  v. 

CartwTight,  Ry.  &,  M.  62;  1  C.  &  P.  218.  Penniman,  1  Hawin,  806,  818,  per  Storr, 

■  Rex  v.  Martin,  2  Campb.  100.  J.;    Biib;  i>.   The  Franklin  Ins.  Co.  8 

*  Marriage  c.  Lawrence,  S  B.  &  did.  Pick.  86 ;    Colian  v.  Bonzey,  6  OreeoL 

t44;  Qibbon'i  caw,  17  HoweU'i  8t  Tr.  474;    Abbott   on    Shipti^,  pp.  88-68, 

810.  (StoiT't  edit  and  nolet) :  ^iiUar  o.  Wat 
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§  495.  A  ahif'i  log-ioak,  where  it  is  required  by  law  to  be  kept, 
is  an  official  register,  so  far  as  regards  the  traoBactioiiB  required 
b;  lav  to  be  entered  in-it ;  but  do  further.  Thus,  the  act  of  cod- 
gress'  provides,  that  if  any  seaman  who  has  signed  the  shipping 
articles,  shall  absent  himself  from  the  ship  wi^out  leave,  an  entry 
of  that  fact  shall  b^  made  in  the  log-book,  and  the  seaman  will  be 
liable  to  be  deemed  guilty  of  desertion.  But  of  this  &ct  tlie  log- 
book, though  an  indispensable  document,  la  making  out  tlic  proof 
of  desertion,  in  order  to  incur  a  forfeiture  of  wages,  is  never  con- 
clusive, but  oaij  primd  facie  evidence,  open  to  explanation,  aud  to 
rebutting  testimony.  Indeed,  it  is  in  no  sense  per  »e  evidence, 
except  in  the  cases  provided  for  by  statute ;  and  therefore  it  cannot 
be  received  in  evidence,  in  fevor  of  the  persons  concerned  in 
making  it,  or  others,  except  by  force  of  a  statute  making  it  so ; 
though  it  may  be  used  against  any  persons  to  whom  it  may  be 
brought  home,  as  concerned  either  in  writing  or  directing  what 
should  be  contained  therein.' 

§  496.  To  entitle  a  book  to  the  character  of  an  official  register, 
it  is  not  rncessary  that  it  be  required  by  an  express  statute  to  be 
kept;  nor  that  the  nature  of  the  office  should  render  the  book 
indispensable.  It  is  sufficient,  that  it  be  directed  by  the  proper 
aathority  to  he  kept,  and  that  it  be  kept  according  to  such  direo- 
tious.  Thus,  a  book  kept  by  the  secretary  of  bankrupts,  by  order 
of  the  Lord  Chancellor,  was  held  admissible  evidence  of  the  allow- 
ance of  a  certificate  of  bankruptcy.'  Terriers  seem  to  be  admitted, 
partly  on  the  same  principle ;  as  well  as  upon  the  ground,  that 
they  are  admissions  by  persons  who  stood  in  privity  with  the 
parties,  between  whom  they  are  sought  to  be  used.* 

§  497.  Under  this  head  may  be  mentioned  book»  and  ch,r<miclea 
of  public  hittory,  as  partaking  in  some  degree  of  the  nature  of 
public  documents,  and  being  entitled  on  the  same  principles  to  a 
great  degree  of  credit.     Any  approved  public  and  general  history, 

pole,  14  Eut,  228  i  Mclrer  v.  Himible,  16  W.  Sob.  R.  808,  311.    [The   HercnlM, 

But,  169;  Fr«Mr  v.  Hopldiis,  2  Tftunt  Sprasne'i  Decieiiau,  684J 
6;  Jooei  d.  Richer,  B  8Ww«rt  &  Potter,         •  Hemr  v.  Leigh,  3  (^unpb.  499,  SOI. 
B.  136.  *  Bj  the  ecclesiutical  canoni,  an  In. 

>  Sut.  1790,  e.  29,  S  S;  ri  U-S.  StsL  qnirf  u  directed  to  be  made,  from  time  to 

Kt  Idrye  (L.  A  B.'g  edit.),  Io30  time,  of  the  temporal  rights  of  the  cler- 

'  Abbott  on  Shipping,  p.  466,  note  (1),  Kjman  in  erer?  pariih,  and  to  be  returned 

'.Story'a  edit.} ;    Ome    i>.    Towniend,  4  £to  the  re^llrj  of  the  bi«hop.    Thii  re- 

IHaaon,  544;  ClouCmaQK.  Tanuon,  ISum-  turn  a   denominated  a  terrier.      Cow«I, 

oer,    ST3;     United    Suies   v.   Qibert,   2  Int  verb.  Terar,  sell,  oocojiwui  itrrMnm, 

Biimner,  IS,  78;  The  Socledade  Felic,  1  Bnirill,  Iav  Diet.  verb.  Tema- 
Toi,  I                                               48 
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thei'efore,  is  admiBsible  to  prove  ajicieat  facts  of  a  public  nature, 
and  ibe  general  uaages  and  customs  of  the  counby.^  But  in 
regard  to  matters  not  of  a  public  and  general  nature,  such  as  the 
custom  of  a  particular  town,  a  descent,  the  nature  of  a  particn 
lar  abbey,  the  boundarieB  of  a  countj,  and  the  like,  they  are 
not  adn^ssible." 

§  498.  Li  regard  to  certijicatet  ^ren  hy  per»on»  in  c^icial  ttation, 
the  general  rule  is,  that  the  lav  never  allows  s  certificate  of  a 
mere  mattei  of  fact,  not  coupled  with  an;  matter  of  law,  to  be 
adoiitted  as  evidence."  If  the  person  was  bound  to  record  the 
fiict,  then  the  proper  evidence  is  a  copy  of  the  record,  duly  authen- 
ticated. But  as  to  matters  which  he  was  not  bound  to  record,  his 
certificate,  being  extra-official,  is  merely  the  BtBtemout  of  a  private 
person,  and  will  therefore  be  r^ected.*     So,  where  an  officer's 


1  Bull.  N.   P.    24S,    249 ;    Uorrii    o.  they  declare  to  be  bo  nnreluble  u  not  to 

Harmer,  7  Paten,  bbi  ;  Caae  of  Woiren  be  eridence,  either  of  the  iawa  or  the  &CU 

HuBliiiBB,  referred  to  In  80  Howell'i  St.  iurolTed  ia  the  ume  identical  point  apon 

Tr.  49-2;  PliU.  &  Am.  on  Evid.  p.  606;  which  the  cotJrt  decided  solely  upon  the 

Neal    E.    Frr,    cited    1   Balk.   SSI;   Ld.  evidence  of  theee  aamebooka.    Ttiisgoea 

Bridge  natera  caae,  dted  Skin.  15,     The  upon  Che  sround,  that  reading  or  hearing 

stalemenia  of  the  chronicler*,  Stoir  and  tead  luchlxKiki  will  be  entirely  tafe  and 

Sir  W.  Dugdale,  were  held  inadmUaiUe  proper    while    aitlinK   in    banc,  but  not 

Bi  evidence  of  the  &ct,  that  a  pemin  took  equally  bo  to  tlie  same  judges  while  dt- 

hii  Beat  by  Bpecial   lummoiu  to  parlia-  ting  with   a  Jury  to  determine,  among 

ment  in  the  reign  of  Henry  VIII.     The  othen,   the    very    uune   queationi    then 

Vaui  Peerage  caM,  G  Clark  &  Fin.  606.  beibre  the  flill  court    This  Beenu  to  giTe 

In  loaa,  books  of  hiatory,  tcience,  and  Bome  countenance  to  the  complaioia  of 

art,  and  publiehed  map  and  chaxta,  made  the  learned  author  of  the  "  Jurisprudence 

by  persooB  indiSerent  between  tiie  partieB,  of  InaoniCy,"  in  hia  la<t  edition,  upon  thii 

are  preiumptire  eTideuce  of  factB  of  gen-  point,    of  the   ■dmiuibility    of  medical 

eral    interest     Code    of   1851,    £    2192.  books  to  prove  the  laws  of  the  medical 

[  *  We  hare  often  had  occasion  to  advert  profeiaion.     Washburn    n.     Cuddihy,    S 

to  the  want  of  symmeby  in  the  law,  in  Gray,  480.    It  is  Buggested  in  a  late  caae, 

regard  to  the  admission  of  books  of  art  Tutton  v.  Drake,  6  U.  &  N.  647,  that  tb« 

and  science  to  be  read  before  the  conrt  timeof  the  son's  ri»ing  and  Betting  cannot 

and  jury,  in  order  to  establish  the  lawB  or  be  proved  by  the  almanac.    But  it  would 

rules  of  that  parcicnlar  art  or  profession,  seem  that-sU  courts  should  lake  judicial 

Kedf.  on  Wilts,  Fart  1,  5  15,  pi.  IT,  18,  notice  of  &cts  of  such   unifonnity  aod 

Itf,  pp.   146,  I4T.    The  rule  aeems  well  general  notoriety.    Ante,  %  4SSa.\ 
■  lettled,  that  luOi  books  are  not  to  be  read         '  Btainer  o.  Droitwich,  1  Salk.  281 ; 

before  the  jury,  either  as  eridence  or  ar-  Skin.    628,    a.  o.  j    Pierojj's   case,   Tho. 

Sunent.      Commonwealth   u.   Wilson,   1  Jones,  164 ;  Evans  v.  Getting,  6  C.  &  P. 

ray,   S8T ;    Washhum   n.    Cuddihy,   6  686,  tuid  note.     ['li^tiiouBejoumalsre- 

Qny,   430;    Aihworth   u.   Kittridge,   12  ceived    aB   evidence.     The    Maria   Da* 

Cush.  IDS.    But  courts  often  manifest  the  DoHm,  82  I^w  J.  Adm.  IBS.] 
conadousness  of  the   want   of  prindple         *  Willes,  54S,   550,    per   Wllles,   Ld. 

npon    which   the    rule    excluding    such  Ch.  J. 

books  lesta,  by  quoting  the  verv  same         '  Oakes  v.   HiU,   14  Fici.   442,  448; 

books  in  banc  which  they  irere  aeciding  Wolfe  o.  Washburn,  6  Coweu,  261 ;  Juk- 

ware  rightflilly  r^ected  at  the  tiial,  and  son  v.  Miller,  Id.  751 ;   Governor  v.  Ho- 

thus  declaring  a  rule  of  law,  pertaining  to  Affe«,  2  Dev.   16,  18 ;  United  States  •• 

the  veterinary  art  or  profession,  or  any  Buforp,  8  Peters,  12,  2B ;    [ChildiVM  ■ 

other  Bulqect,  upon  the  anthotiliy  of  these  Cntwr,  16  MIm.  24.] 
tame  books,  which,  in  the  same  bnatli. 
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certificate  is  made  evidence  of  certain  fiuts,  tie  cannot  extend  its 
effect  to  other  facts,  by  stating  those  also  in  the  certificate ;  but 
such  parts  of  the  certificate  will  be  suppressed.^  The  same  rules 
are  applied  to  an  officer's  return.* 

V.  HiU,  88  Udne,  297.]     [■The  return  ot 

uuisiuui  V.  uau,  a  •uiu|ui.  roxi   uut-  pablio  offlcen  appointed  to  inreatigale  a 

eraor  d.  JeffreTB,  1  Hawks.  2BT ;  Stewart  matter  of  fkct  has  Bometimet  been  held  to 

B.  Alison,  S  S.  &  B.  S21,  829  j  Newman  b.  be  evidence,  even  between  other  partiee. 

Doe,  i  How.  622;    {Brown  v.  The  Inde-  Uayward  d.  Bath,  118  N.  H.  179.    But,  In 

pendence,  Crabbe,  54.1  senenl,  aach  matten  are  regarded  ao  br 

^  Cator  v.  Slokei,  1H.&S.  e99;Ai-  fiifiw  nature  of  priTate  tranucdona,  ■■ 

nold  V,  Tourteloi,  13  Pidc  JT3.    A  no-  not  to  be  evideiKe,  except  between  tlw 

tarj'i  certificate  that  no  note  of  a  certain  immediate  partie*,  and  tor  tbeparticnlar 

deacription  waa  protested  bj  bim  is  inad-  puipoae    of   the    inquiir.     Wliealer  ». 

miauble.  Exchange,  &:.  Co.  of  N.Orleana  Framinrium,  12  Cuih.  887.1 
•.B«^SBob.LMda.  K.80T;  [BkdoMU 
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CHAPTER  V. 

BfiCOODS  AND  JUDICIAL  WBIUHOB. 

f^  f  499.  Beoordi  and  Judicial  writinga. 

600.  SCatalM  tu«  recorde ;  bnt  the  term  ii  ooBoaaolj  lued  i 

jodlcial  proceeding*. 

601.  -ExeiUpliaoalion  of  lecord  required  wliere  iU  exittenoe  ii  in  iwne. 
6m.  Beoord  iWelT  11U7  be  otad  in  nme  oourt ;  otberwiw,  k  copy. 

605.  Courta  t&ke  notice  of  seal  of  other  courts,  &«.,  in  same  juiiidictioii. 
6M.  How  recordfl  of  leTeral  itatei  aathendcated. 

606.  Thia  not  ezduuve  of  all  othen,  and  Dot  ^^licable  to  aU  conrtt. 

606.  The  judge  mnit  certi^  the  clerk,  and  that  the  atteitadon  ia  in  doalbzn. 

607.  Ad  office  cop;  ia  one  made  by  the  tsoper  offloer. 

608.  An  examined  copy  la  one  proved  bj  a  witneaj  comparing  it  with  t'  • 

original. 
600.  Loat  records  proved  like  other  lott  writing*. 

610.  Verdicu,  evidence  in  aome  case*,  if  final.    ' 

611.  Decree  in  chancet?  proved  b;  copy  of  deoiee  anroUed,  Ao. 

613.  Aniwen  Id  chancery,  how  proved. 

618.  Records  of  inferior  court*  of  record  proved  the  same  as  Ihon  of  aiqierior 

614.  Foreigu  judgment*  proved  by  examined  copy,  or  oopy  'ouder  eeal  of  slate. 
614a.  The  mode  of  proof  and  oonatruction  of  foreign  document*. 

615.  In  case  of  private  inquisidon,  the  commisiiou  aa  well  a*  the  retam  tnmt  be 

put  in  evidence. 

616.  Deposition*  in  chancery  not  read  without  proof  of  bill  and  answer. 

617.  Deposition*  taken  by  spucial  commlsiioD  lead  in  oonnectlon  with  outuuis- 

slon  and  interrogatories. 
618>  Wills  not  admitted  in  evidence  except  in  connection  with  probate. 

619.  Letters  of  adminie (ration  received  in  evidence. 

62D.  Examination  of  pHaonera  proved  by  magistrate,  or  by  ^gnatore  of  jrlnnnM 

6S1.  Writ*  proved  by  produotion,  or  by  oopy  aAar  retniB. 

622.  Admiaaihility  and  eOfect  of  records. 

628.  Conclusive  as  to  parlies  and  privies,  but  not  as  to  sliangeit. 

624.  Bat  thi*  must  extend  to  both  parties  equally.       1 

626.  Proceedings  in  ran  are  an  eiceplJon  to  thi*  nile. 

628.  So  also  where  the  proceeding*  aft^  matter*  of  a  public  natnre, 

627.  Or  where  used  aa  inducement,  or  to  prove  the  &ct  of  a  judgment 
62Ta.  So  the  judgment  may  be  evidence  of  an  admission  by  tlie  party. 

628.  Conclusiveness  restricted  to  matter*  directly  In  Isane. 

629.  But  to  become  conclusive,  (he  suit  must  proceed  to  judgment. 
680.  And  the  judgment  must  be  upon  the  merits. 

S81.  Judgment  equally  conclusive  whether  ipecinliy  pleaded  or  not 
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1 681a.  Further  ductution  of  the  qpetdaa  at  Mtt^ipeli. 
6S2.  Tha  Identity  of  the  tnuuMtlon*  miut  be  ihown  bj  other  proofs 
K8.  Becorery,  without  M^jfitctioD,  no  bar  to  anotlber  actioii  kgiinit  uiotliv 

584.  JndgmeDt  conctudTe  u  to  all  fiwita  uiToiTed  in  the  i*fiie. 
68C.  Snffldent  if  teal  psrtiet  are  the  aame,  although  not  mKninallr. 
i  580.  FrlTiljr  eitendB  to  all  peraoiu  represented  bj  the  portlea. 

637.  Jadg[menU  in  criminal  actiana  not  evidence  in  ciTil,  and  ince  vena. 

588.  Itecord  always  evidence  of  tlie  &ctof  judgment  rendered. 

689.  Bat  not  of  the  &cls  upon  which  founded,  unleai  between  aame  portiea. 

689a.  In  contncta  joint  and  aevend,  jodgment  in  one  form  no  bar  to  anit  In  the 

640.  Foreign  judgment!;  difitrent  aapecti ;  jotiadictionmuatappeM. 

641.  Such  judgments  in  ran  alwayacMidtuive. 

642.  Proceedinga  hj  foreign  attachment  aomewhat  of  the  aame  nature 
648.  Thia  aame  effect  attaches  to  the  proper^  wherever  fbund. 

614.  Thia  haa  been  daimed  ai  lo  tbrelgn  decree*  aflbctlng  cqiacltj  and  iCatM  vt 

646.  Judgment*  In  regard  to  marriage  and  divorce  Undlng  eveiTwhere. 
646.  The  eflbct  of  foreign  judgmenta  in  personam. 
646(1.  The;  are  now  held  conclusive  in  the  English  conrti. 
64T.  The  American  courts  do  not  seem  to  ^ve  them  thia  eSbet 
648.  The  efi^  of  judgmenta  In  the  dtflbrent  itatea. 

54Sa.  An  inteHoculorj  judgment  in  one  stats  not  enforceable  in  another  itat*. 
61B.  It  makea  no  diflerence  as  to  foreign  judgmenta,  whether  thej  are  between 
dtlzens  or  fbrdgnen. 

660.  Decrees  of  ^-otete  courts  condnaiTe,  if  within  their  jniiadictlon. 

661.  Decrees  in  chancer  conclusive ;  eBbct  of  statements  in  the  ideadingt. 

662.  Depositions  in  chancerj,  how  fkr  evidence. 

668.  Oenerallj  admis^tde  when  lubject-matler  of  inlta  the  same,  and  the  par^ 

bad  opportnni^  to  croiB-examine. 
564.  Not  alwajB  Indispeuaable  to  the  admission  of  depositiona  in  equi^  that  tht 

iritness  be  cnMS-exomined. 
656.  Depoutioni  sTldeuce  of  custom  against  stnmgeie;    •eoondarj  evideaoa 

where  witness  cannot  be  produced. 
666.  JudldalinqoisitlDnspiind/iicia  evidence.] 

§  499.  The  next  class  of  Trltten  evidence  cousista  of  ReoorS* 
ftnd  Judicial  Writingt.  And  here,  also,  as  in  the  case  of  Fublio 
Documents,  ire  ehall  consider,  first,  the  mode  of  proving  them; 
and  secondly,  their  admittiHiitif  and  effect, 

§  500.  The  case  of  gtatuteB,  which  are  records,  has  already  been 
mentioned  under  the  head  of  legislative  acts,  to  which  they  seem 
more  properly  to  belong,  the  term  record  being  generally  taken  in 
the  more  restricted  sense,  with  reference  to  Judicial  tribunals. 
It  will  only  be  observed,  in  this  place,  that,  though  the  courts  will 
take  notice  of  all  public  statutes  without  proof,  yet  private  statutes 
must  be  proved,  like  any  other  l^islative  documents,  namely,  by 
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an  exempIi&catioD  under  the  great  Boal,  or  by  aa  examined  nopj, 
or  bj-  a  copy  printed  by  authority.^ 

§  501.  Aa  to  the  proof*  of  recordty  this  is  done  either  by  mere 
production  of  the  records,  without  more,  or  by  a  copy.'  Copies 
of  record  are,  (1.)  exemplifications ;  (2.)  copies  made  by  an  au- 
thorized officer ;  (3.)  sworn  copies.  iEkempIlfications  are  either, 
first,  under  the  great  seal ;  or,  secondly,  under  the  seal  of  the 
particular  court  where  the  record  remains.'  When  a  record  is  the 
gist  of  the  issue,  if  it  is  not  in  the  same  court,  it  should  be  proved 
by  an  ezempUEcation.*  By  the  course  of  the  common  law,  where 
an  exemplification  under  the  great  seal  is  requisite,  the  i-ecord 
may  be  removed  into  the  court  of  chancery,  by  a  certiorari,  for  that 
is  the  centre  of  all  the  courts,  and  there  the  great  seal  is  kept. 
But  in  the  United  States,  the  great  seal  being  usually  if  not  olwa^ 
kept  by  the  Secretary  of  State,  a  different  course  prevails ;  and  an 
exemplified  copy,  under  the  seal  of  the  court,  is  usually  admitted, 
even  upon  an  issue  of  nul  tid  record,  as  sufficient  evidence.* 
When  the  record  is  not  the  gixt  of  the  issue,  the  last-mentioned 
kind  of  exomplificatioa  is  always  sufficient  proof  of  the  record  at 
common  law.' 

§  502.  The  reeord  ittt^  is  produced  only  when  the  cause  is  in 
the  same  court,  whose  record  it  ia ;  or,  when  it  is  the  subject 
oi  proceedings  in  a  superior  court.  And  in  the  latter  case, 
although  it  may  by  the  common  law  be  obtained  throt^  the  conrt 
of  chancery,  yet  a  certi^ari  may  also  be  issued  flrom  a  superior 
court  of  common  law,  to  an  inferior  tribunal,  for  the  same  piupose, 
whenever  the  tenor  only  of  tiie  record  will  suffice;  for  in  such 

>  [See  tupra,  §§  480,  4gl.]  also  Pepooo  n.  Jenkiiu,  2  Johns.   Gu. 

1  [WriUag  done  with  a.  pencil  is  not  118;  Colem.  &  Cain,  Cat.  1S6,  t.  c.     la 

admiBsitile  in  {jublic  records,  nor  on  pa-  some  of  the  Btatea,  copies  of  record  of 

pars  drawn  to  be  wed  io  l^gal  proceed-  the    courts  of   the  same    state,  atleited 

rngs  which  must  become  public  recorda.  \>j  the  clerk,  have,  either  by  immemo- 

lifeserve  o.  Hicka,  4  Foster,  206.]  rial   usage,  or   bj   early   statutes,   been 

1  Bull.  2d.  P.  '2^,  228.    An  eiemplifl-  received  as  sufficient  in  all  cases.     Vanes 

cation  under  tlie  great  seal  is  said  to  be  of  v.  Heardon,  2  Nott  &  McCord,  399;  Ladd 

itself  a  record  of  the  greatest  validity.    1  v.  BluaC,  4  Mass,  402.    Whether  the  seal 

^b.  Evid.  by  Lo9l,  p.  IQ,  Bull.  M.  F.  228.  of  the  court  to  such  copies  is  necessaij, 

Notliiugbut  a  record  can  bo  exemplified  in  Miusachiisetts,  quart;  and  see  Commoo- 

in  this  manner.    3  Inst.  173.  wealth  v.  Phiilipi,  11  Pick.  SO.     [In  Com- 

*  [The  rule  allowing  a  copy  of  a  rec-  monvcealth  v.  Downing,  4  Gray,  29,  80,  it 

ord  to  be  used  in  evidence  is  founded  on  is  decided  that  a  copy  of  a  record  at  a 

convenience ;  aid  when  the  original  rec-  justice  of  the  peace  need  not  bear  a  aeal; 

ord  itself  is  produced,  it  ii  tlie  highest  the  court  saying,  "it  need  not  bear  ■ 

•vidence,  and  ia  admissible.  Gray  v.  seal,  nor  Is  it  the  practice  to  affix  one."! 
Davis,  27  Conn.  447.1  <  1  Gtlb.  Evid.  26;  ITillolsoD  v.  Wv 

»  V«a  ».   Smith.  4  Cowan,  71.    8e«  a«  3  Gray,  574.  677-1 
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oases  nothing  is  returned  bat  the  tenor,  that  is,  a  literal  tranecript 
of  the  record,  under  the  seal  of  the  court ;  and  this  is  sufficient  to 
oounterrail  the  plea  of  tad  tiel  reeord.^  Where  the  record  is  put  in 
issue  in  a  superior  court  of  concurrent  jurisdictioa  uid  authority, 
it  is  proTod  by  an  exemplification  out  of  chancery,  being  obtained 
and  brought  thither  by  a  certiorari  issued  out  of  chancery,  aud 
transmitted  thence  by  mittimut,^ 

§  608.  In  proving  a  record  by  a  copy  under  geal,  it  is  to  be 
remembered,  that  the  courts  recognize  irithout  proof  the  seal  of 
state,  and  the  seals  of  the  superior  courts  of  justice,  and  of  all 
courts,  established  by  public  statutes."  And  by  parity  of  reason  it 
Tould  seem,  that  no  extraneous  proof  ought  to  be  required  of  the 
seal  of  any  department  of  state,  or  public  office  established  by  law, 
and  required  or  known  to  have  a  seal.*  And  here  it  may  be 
observed,  that  copies  of  records  and  judicial  proceedings,  under 
seal,  are  deemed  of  higlier  credit  than  sworn  copies,  as  having 
passed  under  a  more  exact  critical  examination.* 

§  504.  Li  regard  to  the  several  atateg  eomposing  tht  United 
Statea,  it  has  already  been  seen,  that  though  they  are  sovereign 
and  independent,  in  all  things  not  surrendered  to  the  national 
government  by  the  constitution,  and,  therefore,  on  general  princi- 
ples, are  liable  to  be  treated  by  each  other  in  all  other  respects 
as  foreign  states,  yet  their  mutual  relations  are  rather  those  of 
domestic  independence,  than  of  foreign  alienation.*  It  is  accord- 
ingly provided  in  the  constitution,  that  "full  faith  and  credit 


316 ;  1  Tidd'B  Pr.  39S ;  BuUlier  &  Aid-  CoUiiu  v.  Mattheirs,  5  Eut,  473.    But  In 

worth'i    caw,   Cro.   EI.   821.     Where  a  iftw  Yvrk,  the  qneeUoij  of  &ct,  in  tivery 

domestic  record  la  put  in   issue   b;  the  ca«e,  is  now,  by  statute,  referred  to  the 

plea,  itie  question  is  tried  by  the  court,  jury.    Troter  b.  Mills,  6  Wend.  612;  2 

Dotwithstanding  it  ii  a  question  of  fact.  Ber.  Stat.  607,  S  4  (8d  edit.). 

And  tiie  judgment  of  a  court  of  record  of  '  1  Tidd's  Pr.  8D8. 

a  sister  ituie  in  the  Union  is  considered,  '  Olive  v.  Guin,  2  Sid.  1JG,  146,  par 

for  this  purpose,  as  a  domestic  judgmenL  Witherington,  C.  B. ;   1  Giib.  Evid.  19; 

HaU  E.  WilliamB,  6  Pick.  227;  Carter  p.  12  Vin.  Abr.  182,  188,  tit.  Evid.  A.  b.  69; 

Wilson,  1  DcT.  &  Bat.  SS2.     ISo  is  the  DeUOeld  it.   Hand,   S  Johns.   SIO,    S14; 

judgment  of  a  circuit  court  of  the  United  Den.   v.   Vreelondt,   2  Halst.   666.     The 

Slates  considered  a  domestic  judgment,  seals    of  counties   Palatine    aud    of  the 

Williaroa  o.  Wilkes,  14  Penn,   State  B.  ecclesiastical  courts  are  judicially  known, 

22d.]     But  if  it  is  a  foreign  record,  the  on  the  same  general  principle.     See  also, 

issue  is  tried  by  the  jury.    The  State  t>.  as  to  probate  coads,  Cbase  v.  Hathan^, 

Isham,  3  Hawks,  ISG;  Adams  v.  Betz,  1  14  Mass.  222;  Judge,  &c.  v.  Briggs,  S  N. 

Watla,  425;  Baldwin  v.  Hale,  17  Johns.  Hamp.  309. 

272.    The  reason  is,  that  in  the  former  *  Supra,  S  6. 

case  tlie  judges  can  themeelres  have  an  •  2  Phil.  Evid.  180;  Bull.  N.  P.  22T. 

inspection  of  the  very  reoord.    But  in  Ihs  *  Mills   c.    Duryee,    7    Cnucfa,  481 ; 

latter,  it  can  only  be  proved  by  a  copy,  Hampton  v.  McConnel,  8  Wheat,  2U; 

tbe  veracitf  of  irhiuh  is  a  mere  &ct,  supra,  g  48S. 
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flhall  ba  giTen,  in  each  state,  to  the  public  acts,  records,  uid  iiidi< 
cial  proceedings  of  every  other  state.  And  the  congress  may, 
by  general  Uva,  prescribe  the  manner  in  irhich  such  acts,  reoorda, 
and  proceedings  shall  be  proved,  and  the  effect  thereof."^  Under 
this  provision  it  has  been  enacted,  that  "  the  records  and  judicial 
proceedings  of  the  courts  of  any  state  shall  be  proved  or  admitted, 
in  any  other  court  within  the  United  States,  hf  the  attestation  of 
the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  eeal, 
together  with  a  certificate  of  the  judge,  chief  justice,  or  presiding 
m^iatrate,  as  the  case  may  be,  that  the  said  attestation  is  in  due 
form.  And  the  eaid  records  and  judicial  proceedings,  authenti- 
cated as  aforesaid,  shall  have  such  faith  and  credit  given  to  them^ 
in  every  court  vithin  the  United  States,  as  they  have  by  law  ot 
usage  in  the  courts  of  the  etate,  from  whence  sidd  records  are 
or  shall  be  taken."*  By  a  subsequent  act,  these  provisions  an 
extended  to  the  courto  of  all  territories,  subject  to  the  jurisdiclicHi 
of  the  United  States.* 

§  505.  It  seems  to  be  generally  agreed,  that  this  method  o( 
authentication,  as  in  the  case  of  public  documents  before  men- 
tioned, is  not  exclusive  of  any  other,  which  the  states  may  think 
proper  to  adopt.*  It  has  also  been  held,  that  these  actti  of  con- 
gress do  not  extend  to  judgmento  in  criminal  cases,  so  as  to  reudw 
a  witness  incompetent  in  one  state,  who  has  been  convicted  of  an 
infamous  crime  in  another."  The  judicial  proceedings  referred 
to  in  these  acts  are  also  generally  understood  to  be  the  proceed- 
ings of  courts  of  general  jurisdiction,  and  not  those  which  are 
merely  of  municipal  authority ;  for  it  is  required  tiiat  the  copy  of 
the  record  shall  be  certified  by  the  clerk  of  the  court,  and  that 
there  shall  also  be  a  certificate  of  the  judge,  chief  justice,  or 
presiding  magistrate,  that  the  attestation  of  the  clerk  is  in  due 
form.  This,  it  is  said,  is  founded  on  the  supposition  that  ^ba 
court,  whose  proceedings  are  to  be  thus  authenticated,  is  so  con 
stituied  as  to  admit  of  such  officers ;  the  law  having  wisely  left 

1  Const  U.  S.  Art.  ir.  §  1.  The   StaU  v.   Stade,   I  D.  Chi|m.  a(K[ 

'  Stat.  U.  8.  May  28,  1790.  2  LL.  n.    B»yiihtm  n.  C«nMn,  8  Pick.  2""     ""■ 


B  [11],  p.  102  (Bloren'a  ediU  ;  1  d.  Junet,  0  Bmn.  S21 ;  ex  parte  Fotr^ 
\j.  o.  otaL  aC  Large  (L.  &  B.'i  edit.),  8  Letg;h'i  R.  816;  Fepoon  ■>.  JenkiMu 
122.]  2  Johm.    Gas.   119 ;    EUmore    i 


*  Slat.  n.  S.  March  27.  1801,  S  LL.  1  Hayw.   859;  lupm,  S  489;  Bat.  8taL 
U.  S.  cli.  409  [68),  p.  621  (Bioren's  edit.) ;  Han.  ch.  94,  §|  bl,  69,  SO,  61. 

[2  U.  S.  Stat,  at  I^rge  (t.  &  B.'t  edit.],         '  Comnumwealth  d.  Green,  17  Him. 

298.]  616;  nuro,  S  816,  and  caae*  ttm« olad. 

•  Emdv.  BiM,  12  H.  A  B.  208,  308; 
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the  records  of  magiatrateB,  vho  may  be  vested  with  limited  judi* 
dftl  authority,  varying  in  its  olgects  and  extent  tu  every  state,  to 
be  governed  by  tlie  lava  of  tbe  state,  into  whicb  they  may  be 
introduced  for  ihe  purpose  of  being  carried  into  effect.'  Accord- 
ingly it  has  been  held,  that  the  judgmenta  of  justices  of  the  peace 
are  not  within  the  meaning  of  these  constitutioual  and  statutory 
provisions.^  But  the  proceedings  of  courts  of  chancery,  and  of 
probate,  as  well  as  of  the  courts  of  common  law,  may  be  proved 
iu  the  manner  directed  by  the  statute.' 

§  506.  Under  these  provisions  it  has  been  held,  Uiat  the  atteeta- 
tion  qf  the  copy  must  bo  according  to  the  form  used  in  the  state, 
from  which  the  record  comes ;  and  that  it  must  be  certified  to  be 
BO,  by  the  presiding  judge  of  the  same  court,  the  certificate  of  the 
clerk  to  that  effect  being  ineufiicient.*  Mor  will  it  suffice  for 
tlie  judge  simply  to  certify  that  the  person  who  att«8t«  the  copy 
is  Uie  clerk  of  the  court,  and  that  the  signature  is  in  hia  hand- 
writing.*  The  seal  of  the  coui-t  mast  be  annexed  to  the  record 
with  the  certificate  of  the  clerk,  and  not  to  the  certificate  of  the 
judge.*  If  the  court,  whose  record  is  certified,  has  no  seal,  this 
foot  should  appear,  either  in  the  certificate  of  the  clerk,  or  in  thai 
of  the  judge.^  And  if  the  court  itself  is  extinct,  but  its  records 
and  jurisdiction  have  been  transferred  by  law  to  another  court, 
it  seems  that  the  clerk  and  presiding  judge  of  the  latter  tribunal 
are  competent  to  make  the  requisite  attestations.^  If  tiie  copy 
produced  purports  to  be  a  record,  and  not  a  mere  transcript  of 
minutes  from  the  docket,  and  the  clerk  certifies  "that  the  fore- 
going is  truly  taken  from  the  record  of  the  proceedinga "  of  the 

'  Warren  v.  Flagg,  2  Pick.  450,  per  ton  u.  B&nneli,  Q  Martin,  h.  s.  621; 
Farker,  C.  J.  Hippie  v.  Ripple,  1  Rawte,  S86;  Crtlgv. 

*  Wwren  v.  Flaas,  2  Pick.  MB;  Rob-    Brown,  1  Pelera,  C.  C.  R.  862. 

iiuon  t>.  Prescott,  4  N.  Hoinp.  450 ;  Mahu-         *  Drammond  v.  Magntuder,  9  Cnuich, 

rin  u.  Bicfcfbrd,  6  N.  Homp.  567 ;   Silver  122;  Cnia  ir.  Brown,  1  Pet.  C.  C.  K.353. 

Lake  Bank  v.  Harding,  6  Ohio  R,  645;  The  judge  «  ceriiflcate  i»  the  only  com p». 

ThoiUM  D.  Itobltiwn,  8  Wend,  287.    In  tentevidanceof this&ct  Smith w. Bla^e, 

CamvUcvt  and  Vermoat,  it  i>  held,  that  if  1  Johni.  Coa.  2S8.    And  Jt  is  conclusive. 

the  justice  ia  bound  by  law  to  keep  a  rec-  Ferguson  e.  Harwood,  7  Cianch,  408. 
orJ  of  his  proceedings,  they  are  within         '  Craig  v.  Brown,  1  Pet.  C.  C.  K.  S52. 

the  meaning  of  the  act  of  congrcei.    Bis'  [It  ehoula  alio  state  that  the  attestation  of 

B«Uii.Kd«ards,6B»7,308;  Starkweaiher  tbe  clerk  is  in  due  form.    Shown  t>.  Barr, 

■.  Itfomis,  2  Verm.  578 ;  Blodget  d.  Jof-  11  Xred.  296.] 

dan,  0  Veru..  6tJ0 ;  [Brown  i>.  Edson,  28         •  Tanier  v.  Waddinglon,  8  Wash.  128. 

Vt  486.]      See  ace.  SeotC  ti.  Claaveland,  And  being  thng  affixed,  and  certified  by 

>  Monroe,  62.  the  cieA,  it  pro*M  itself.      Dunlap   ■. 

*  Scolt  V.  Blanchkitl,  8  Hutin,  it.  S.  Waldii,  6V.  Hamp.  4fiO, 

•08;  Huclo.  Lyle,eTerg.  142;  Barbour         ^  Craig  tr.  Brown,  1  Pet.  C.  C.  B.  862; 
V.  Watta,  2  A.  K.  Marsh.  290,  298;  Bal-    Eirkland  d.  Smith,  2  Martin,  k.  s.  497. 
tnir  V.  Ctaew,  h  Martin,  m.  e.  617 ;  JobP-         *  ThomM  n,  Twmer,  6  Honroa,  62. 
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court,  and  tliis  attestation  is  certified  to  be  in  due  form  of  law, 
by  the  presiding  judge,  it  will  be  presumed  that  the  paper  is  a  full 
copy  of  the  entire  record,  and  will  be  deemed  sufficient.*  It  has 
also  been  held,  that  it  must  appear  from  tiie  jui^'s  certificate, 
that  at  the  time  of  certifying  he  is  the  presiding  judge  of  that 
court ;  a  certificate  that  he  ia  "  the  judge  that  presided  "  at  the 
tJme  of  the  trial,  or  that  he  is  "  the  senior  judge  of  the  courts  of 
law  "  in  the  state,  being  deemed  iasufficient.'  The  clerk  also  who 
certifioa  the  record  must  be  the  clerk  himself  of  the  same  court, 
or  of  its  successor,  as  above  mentioned ;  the  certificate  of  his 
under  clerk,  in  his  absence,  or  of  the  clerk  of  any  other  tribunal, 
office,  or  body,  being  held  incompetent  for  this  purpose^ 

§  507.  An  q^«  copy  of  a  record  is  a  copy  autheuticated  by  an 
officer  intrusted  for  that  purpose ;  and  it  is  admitted  in  eridence 
upon  the  credit  of  tiie  officer  without  proof  that  it  has  been  actually 
examined.*  The  rule  on  this  sulgect  is,  that  an  office  copy,  in 
the  same  court,  and  in  the  same  cause,  is  equivalent  to  the  record ; 
but  iu  another  court,  or  in  another  cause  in  the  same  court,  the 
copy  must  be  proved."  But  the  latter  part  of  this  rule  ia  applied 
only  to  copies,  made  out  by  an  officer  having  no  otlier  authority  to 
make  tbem,  than  the  mere  order  of  the  particular  court,  made  for 
the  convenience  of  suitors ;  for  if  it  is  made  his  duty  by  law  to 
furnish  copies,  they  are  admitted  in  aU  courts  under  the  same 
jurisdiction.  And  we  have  already  seen,  that  in  the  United 
States  an  officer  having  the  i^al  custody  of  pubhc  records,  ia,  ex 
officio,  competent  to  certify  copies  of  their  contents.^ 

1  Fergtuon  v.  Harnood,  7  Creuch,  406 ;  not  tuffldent,  even  when  the  jndn  certl- 

EdmUton  d.  Schwartz,  18  8.  i  R.  186;  flea  that  it  i>  ia  due  form.    l£iiTit  e. 

Goodman  v.  James,  2  Rob.  Louis.  297.  Patchin,  24  N.  Y.  App.  SM.] 

*  Siephenion  v.  BanniBler,  3  Bibb,  SCQ ;  •2  Thil.  Erid,  181 ;  BuU.  N.  P.  229. 

Xirkland  v.  Smith,  2  Martiif,  n.  h.  497;  '  Denn  n.  Fulfbrd,  2  Burr.  1178,  per 

[^Settle  17.  Alison,  8  Geo.  2U1.}  Ld.  Mantfleld.     Whether,  npon   trial  at 

^  Allestation  by  on  under  clerk  is  in-  lav  of  an  issue  out  of  chaocerj,  ofBca 

Bufflcietit.     Samson  v,   Orertou,  4  Bibb,  copies  of  depositions  in  the  same  cause  in 

409.     So.  by  late  clerk  not  now  in  office,  chancer;  are  admissible,  has  been  doubt- 

Donohoo  o.  Bninnon,  1  Overton,  328.    So,  ed ;   but  the  betler  opinion  is,  that  they 

bj  clerk   of  itie  council,  in  Ma^lnnd,  are  admieeible.    Highfleld  e.  Peake^  1  M. 

Schnerlzell  r.   Yaunit,  8  H.  &  McHen.  &  Malk.  10»  (1827);   Studdv  r.  Sanders, 

£02.     See  tbrther,   Conkiin^s  Practice,  2  D.  &  Rj.  847 ;  Hennell  v.  Lvon,  1  B.  & 

p.  266 ;   1  I'aine  &  Duer's  Prectlce,  480,  AM.  142 ;  contra,  Bumand  v.  Kerot,  1  C, 

481.     [The  auihenticft^on  of  the  record  of  &  P.  678  (1824). 

ft  judgiuent  rendered  in  another  state  is  '  Supra,  §  486.    Bnt  his  certifiemte  of 

not  impaired  by  the  aildi[Jon  of  a  super-  the  sulntanco  or  purport  of  the  record  is 

fluous  certificate,  if  it  is  dult  accredited  inndmissible.      HcOuire   v.    Saywai^,  9 

br  the  other  certiflcaiea  required  by  law.  Shepl.  280.     [ "  Whenever  the  OTi^nal  li 

Toung   V.   Chandler,   18    Bellows,   262.]  evidence  in  itself,  as  a  public  rtcord  o 

[*Th«  i«rtiflcale  of  the  deputy  clerk  ia  documoit,  ita  contents  may  be  proved  tf 
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§  508.  The  proof  of  records,  by  an  eranttned  copy,  ie  by  pro- 
duciDg  a  witiiesB  who  has  compared  the  copy  with  the  original, 
or  with  what  the  officer  of  the  court  or  any  other  person  read,  as 
the  conteote  of  tlie  record.  It  is  not  neeesBary  for  the  perBong 
examining  to  exchange  papers,  and  read  them  alternately  both 
wayB.^  But  it  should  appear  that  the  record,  from  which  the 
oopy  wag  taken,  was  found  in  the  proper  place  of  depoeit,  or  in 
thfl  hands  of  the  officer,  in  whose  custody  the  records  of  liie  court 
are  kept.  And  this  cannot  be  shown  by  any  light,  reflected  from 
the  record  itself,  which  may  have  been  improperly  placed  where 
it  was  found.  Nothing  can  be  borrowed  ex  viaeenbut  judicii,  until 
the  original  is  proved  to  have  come  from  the  proper  court.^  And 
the  record  itself  must  have  been  finally  completed,  before  the  copy 
is  admissible  in  evidence.  The  minutes  from  which  the  judgment 
is  made  up,  and  even  a  judgment  in  paper,  signed  by  the  master, 
are  not  proper  evidence  of  the  record.^ 

§  509.  If  the  record  ie  lost,  and  ia  ancient,  its  existence  and 
contents  may  sometimes  be  presumed;*  but  whether  it  be  uicient 
or  recent,  after  proof  of  the  loss,  its  contents  may  be  proved,  like 
any  other  document,  by  any  secondary  evidence,  where  the  case 
docs  not,  from  its  nature,  disclose  the  existence  of  other  and  hotter 
evidence.' 


EiibI  IndiH  rornpaiiy  in  London,  the  n 

ium«*  beinfc  solenmiEed  in  India.    Bat-  IIS,  128;  Saylei  v.  Briggi,  4  Met  42t, 

dire.  Ralclia;5JDr.  H.  s.  714.]  424;   TillQUon  v.  Wsmer,  3  Qraf.  &7^ 

I  lieid  V.   MaraiBon,   1   Campb.  469;  577.  Where  icii  the pncticeoftbederki 

Gf  let  p.  Hilt,  Id,  4ll,  n, ;  Fyson  v,  Kemp,  to  extend  the  judgment  of  the  oonria  fV«iii 

6  C.  &  P.  71 ;  Itolf  n.  Dart,  2  Taunt.  52 ;  the  minutes  and  papers  on  file,  the  record 

Hill  i>.  Packard,  5  Weud.  3^7 ;  L/nde  v.  thu«  extended  is  deemed  b;  the  court  thft 

Judd,  8  Daj,  499.  original  record.      Willard  b.   Hairej,  4 

'  Adamthwoite  v.  Sjnge,  1  Stork.  R.  Foster,  844.1 
1S8;  [Woods  v.  Banks.  II  N.  Hamp.  101.1         *  BuU.  N.  F.  228  ;  Greene  i>.  Froude,  1 

»  Bull.  N.P.  2-ja;  Hex  b.  Smith,  8  B.  Mod.  117,  per  Lord  Hale. 
&  C.  841 ;   Godefroy  v.  Jay,  8  C.  4.  P.         *  See  sup™,  §  84,  note  (2),  and  cases 

102;  Lee  v.  Meecock,  5  Esp.  177;  Itex  v.  there  cited.    See  also  Adams  v.  Beta,  1 

UeUamy,  Ry.  &  M.  171;  Porter  v.  Coo-  Watis,  425,   428;    SEockbridge  v.   Weal 

^r,  6  C.  &  P.  S54.    But  the  minutes  of  a  Stockbridge,  12  Mass.  400 ;  Donaldson  v. 

iudgment  in  the  ilaitso  of  Lords  are  the  Winter,   1   Miller,  R.  1E7 ;  Neircomb  e. 

judgment  itself,  wliidi  it  in  not  the  prac-  Drummond,   4  Leigh,   57;    Bull.   N.  F. 

tice  to  draw  up  in  form.    Jones  i>.  Ban-  228;  Knight  p.  Dauler,  Hard.  323;  Anon. 

dall,  Cowp.  17.      IThe  cleit's  docket  is  1  Salk.  284,  cited  per  Holt,  C.  J. ;  Gore  c 

the  record  until  the  record  ia  fUily  ex-  Elorell,  S  Shepl,  412.     [A  paper,  certiflad 

tended,  and  tlie  same  rules  of  preaumed  by  a  justice  of  the  peace  to  be  acop^  of  a 

TBrit]'  apply  to  it  tu  to  the  record.    Every  record  of  a  case  before  him  is  admissible 

entry  is  a  siaiement  of  the  act  of  the  in  evidence  of  such  proceedings,'  althoo^ 

oonil;,  and  must  tie '  ■-   "■-  -'-  —--'-'--■-= — i«_..t._i r.L ■ • 

br  in  direction,   i 
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§  510.  A  ver^et  is  aometimea  admiaaible  in  evideace,  to  prove 
the  finding  of  some  matter  of  reputatdou,  or  custom,  or  partioular 
right.  But  hero,  though  it  is  the  verdict,  and  not  the  judgment, 
Thich  is  the  material  thing  to  he  shown,  yet  the  rule  is,  ihdty 
There  the  verdict  was  returned  to  a  court  having  power  to  set 
it  aside,  the  verdict  is  not  admissible,  without  producing  a  copy 
of  the  judgment  rendered  upon  it ;  for  it  may  be  that  the  judg- 
ment was  arrest«d,  or  that  a  new  trial  was  granted.  But  this 
rule  does  not  hold  in  the  case  of  a  verdict  upon  an  issue  out 
of  chancery,  because  it  is  not  usual  to  enter  up  judgment  in  such 
casea.^  Neither  does  it  apply  where  the  object  of  the  evidence  is 
merely  to  establish  the  fad  that  the  verdict  was  given,  withont 
regard  to  the  facts  found  by  the  jiiry,  or  to  the  subsequent  jwo- 
ceedinga  in  the  cause.^  And  where,  after  verdict  in  ^ectment, 
the  defendant  paid  the  plaintiff's  costs,  and  yielded  up  the  posses- 
sion to  him,  the  proof  of  these  &cts,  and  of  the  verdict,  has  been 
held  sufficient  to  satisfy  the  rule,  without  proof  of  a  judgment.  * 

§  511,  A  decree  m  ehaneety  may  be  proved  by  an  exemplifica- 
tion, or  by  a  sworn  copy,  or  by  a  decretal  order  in  paper,  with 
proof  of  the  bill  and  answer.*  And  if  the  bill  and  answer  are 
recited  in  the  order,  that  has  been  held  sufficient,  without  other 
proof  of  them.^  But  though  a  former  decree  be  recited  in  a  sub- 
sequent decree,  this  recital  is  not  proper  evidence  of  the  former.' 
The  general  rule  is,  that,  where  a  party  intends  to  avail  himself 
of  a  decree,  as  an  adjudication  upon  the  sabjectr-matter,  and  not 
merely  to  prove  collaterally  that  the  decree  was  made,  he  must 

fled  to  iu  contents.    TiUotaon  v.  Warner,  &  oapy  of  the  Terdict  ii  received  without 

8   Qray,  674,  577.      The  conUnts  of  a  proof  of  the  judgmenl;   the  l»tter  being 

comphunt  and  warrant,  in  ft  criniioal  OEM,  preaumed,   until  the  contruy  is   ahown. 

lost  after  being  returned  into  court,  may  Deloah  v.  Worte,  8  Sawke,  SO.    See  aim 

be  prored  by  secoadaiy  evidence  ;  and  Evans  v.  Thomas,  2  Stra.  8S3  ;  DaTrell  i. 

witnessca  to  prove  its  coulenB  ma;  slate  Bridge,  Id.  1264 ;  Thurston  v.  Sladbrd,  1 

the  substance  thereof  without  g:iTing  the  Salk.  284.    If  the  docl:el  is  loat  befbre 

exact  words.    Commonwealth  v.  Koark,  the  record  It  made  up.  It  will  be  oon^- 

8  Cosh,  210,  212.    See  alio  Simpson  v.  ered  as  a  loaa  of  the  record.    Frodan  t. 

Norton,  45  Maine,  281 ;  HaU  d.  Manches-  Alden,  22  Pick.  184. 
ter,  40  N.  H.  410.1  '  Barlow  v.   Dupuv,   1  HartiD,  s.  b. 

1  BuU.  N.  P.  384;  PItton  v.  Walter,  1  442. 
Stra.  ia2;  Fisher  d.  Kitchiogman,  Willes,         ■  SchaeSbr  v.  Krettxer,  S  Biim.  480. 
867;  Ayrej-  s.  Davenport,  2  New  Bep.         *  Trowsll  o.  Castle,  1   Keb.  21,  om- 

474;    Donaldson  v.    Jnde,    2   Bitb,    60.  flnued  by  Bailey,  B,.  In  Blower  n.  HolUt, 

Hence  it  ia  not  neoessary,  in  Nob  York,  I  Cromp.  &  Hees.  896 ;  4  Com.  Dis.  97, 

to  produce  a  copy  of  the  jadgment  npon  tit  Ecidtnot,  C.  1 ;   Gresley  on  Bv&  p. 

a  verdict  given  in  a  jusbce'a  comt,  tha  109. 

jnatice  not  having  power  to  set  it  a^de.         *  Bull.  N.  P.  244;  1  Eeb.  21. 
Felter   u.    Molliner,    2   Johns,   181.     Ia         *  Winaua  t>.  Dnnbam,  6  Wend.  47; 

tioriA  Caroliaa,  owing  to  an  early  loose-  WUiod  v.  ConiiM,  2  Tohns.  280. 
aesi  of  practice  in  making  up  the  recOTd, 
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shoT  the  proceedings  upon  which  the  decree  vob  founded.  "  The 
whole  record,"  says  Chief  Baron  Comyns,  "  which  conceroB  the 
matter  in  question,  ought  to  be  produced."  ^  But  where  the  decree 
is  offered  merely  for  proof  of  tlie  ret  ipia,  uamely,  the  fact  of  the 
decree,  here,  as  in  the  case  of  verdicts,  no  proof  of  any  other 
proceeding  is  required.^  The  same  rules  apply  to  sentences  in  the 
admiralty,  and  to  judgments  in  courts  baron,  and  other  inferior 
courts.* 

§  512.  The  proof  of  an  aruwer  in  (Aajumf  may,  in  civil  cases, 
be  made  by  an  examined  copy.*  Regularly,  the  answer  cannot 
be  giren  in  oridence  without  proof  of  the  bill  also,  if  it  can  be  had.' 
But  in  general,  proof  of  the  decree  is  not  necessary,  if  the  answer 
is  to  be  used  merely  as  the  party's  admission  under  oath,  or  for 
the  purpose  of  contradicting  him  as  a  witness,  or  to  charge  him 
upon  an  indictment  for  perjury.  The  absence  of  the  bill,  in  such 
cases,  goes  only  to  the  effect  and  value  of  the  evidence,  and  not 
to  its  admissibility."  In  an  indictment  for  pegnry  in  an  answer, 
it  is  considered  necessary  to  produce  the  original  answer,  together 
with  proof  of  the  administration  of  the  oath ;  but  of  this  fact,  aa 
well  aa  of  the  place  where  it  was  sworn,  the  certificate  of  the 
master,  before  whom  it  was  sworn,  his  signature  also  being  proved, 
is  suiScieat  primd  fade  evidence.^  The  original  must  also  be 
produced  on  a  trial  for  forgery.  In  civil  cases,  it  will  be  presumed 
that  the  answer  was  made  upon  oath.*  But  whether  the  answer 
be  proved  by  production  of  the  original,  or  by  a  copy,  and  in  what- 
ever case,  some  proof  of  the  identity  of  the  party  will  bo_  requisite. 
This  may  be  by  proof  of  bis  handwriting ;  which  was  tiie  reason 
of  the  order  in  chancery  requiring  all  defendants  to  sign  their 
answers ;  or  it  may  be  by  any  other  competent  evidence." 

>  i  Com.  Dig.  tit  Endaux,  A.  4;  3  2 Butt.  1189;  Bei  t>.  BeiuoD,  2  Compb. 
PhU.  Erid.  188,  139.  The  rule  equaUy  fiOB;  Sei  v.  Spencer,  Ry.  &  M.  ST.  The 
■ppliM  to  decrees  of  lh«  eccleii&Btlciil  jural  U  Dot  concliutTe  at  to  the  place. 
court*.  Leake  v.  Marqnia  of  Weatmeatb,  Itex  d.  Embden,  9  Eut,  487.  Tbe  laoie 
2  H.  &  Bob.  894.  itrictnete  eeema  to  be  required  in  on  ao- 

*  Jones  f.  Sandall,  Cowp.  17.  tlon  on  the  cue  for  a  miQicioiu  crimiiuil 
■  4  Com.  Dig.  97,  96,  tit.  fcuinM,    proucaUon.    16  East,  840 ;  2  PhU.  Erid. 

C.  1.  140.     Std  quart. 

*  EWBT  0.  Ambrose,  4  B.  *  C.  26.  '  Boll.  N.  P.  288. 

*  1  GUb.  ETid.  66,  66;  Greslej  on  ■  Bex  v.  Morrii,  2  Burr.  1189;  Rex  o. 
EtM.  pp.  108, 109.  Benson,    2   Campb.  608.    It  seemi   that 

'  Ewer  D.  Ambrose,  4   B.  1  C.  2S;  slight  evidence  of  identity  will  be  dcented 

Bowe  t).  Brenton,  6  B.  &  C.  787,  766;  nrimd  fada   sDSlcieQt.      In    Hennell    v. 

Ladj  Danmonlh  v.  Boberti,  IB  East,  SS4,  Ljon,  1  B.  &  Aid.  182,  oolncidence  (ri^ 

339,  840.  name,  and  character  ■•  •dministrator,  WM 

>  Bull.  N.  P.  238,  289 ;  Bex  <>.  Mnrris,  held  anffldent ;   and  Lord  Ellcnborouiji 

VOL.  >.  47 
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§  518.  The  jtulgmfntt  <tf  ii\ferwr  eourt*  ore  ussaUy  proved  i>f ' 
producing  from  the  proper  custody  the  book  ooDtaiDing  the  pro- 
ceedings. And  as  the  proceedings  in  t^ese  courts  are  not  usuallj' 
made  up  in  form,  the  minutes,  or  examined  copies  of  them,  will 
be  admitted,  if  they  are  perfect.^  If  they  are  not  entered  in  books, 
they  may  be  proved  by  the  officer  of  the  court,  or  by  any  other 
competent  peraon.'  In  either  case,  resort  will  be  had  to  the  beat 
evidence,  to  establish  the  tenor  of  the  proceedings ;  and,  tJierefore, 
vhere  the  course  is  to  record  tltem,  which  will  be  presumed  until 
tiie  contrary  is  shown,  the  record,  or  a  copy,  properly  authenti- 
cated, is  the  only  competent  evidence.^    Tlie  caption  is  a  necessary 

thought,  tluU  comcidence  of  luma  alone  the  party  conricted,  Ii    conclmire  evi- 

ought  to  be  enongfa  to  call  upon  the  party  dance,  in  an  suCioD  brou^t  aeainst  tfaa 

to  show  that  it  was  (ome  other  perspn.  justice  far  reftuing  to  allow  the  appeal 

See  also  Hodgkinton  v.  Willia,  8  Campb.  and  commitciiig  the  party  to  priwn,  that 

40\.  no  such  appeiJ  wa>  claimed.    Weill  d. 

>  Arundel    f.   While,    11   Eaat,  21G  ;  Sterens,  2  Gray,  116,  118.    See  also  Ken. 

Fisher  v.  Lane,  2  W.  BL  8Mi   Hwc  p.  daU  v.  Powen,  4  Met.  668.1     [•The  law 

''-■■'-  SB.  &  C.  342,  per  Lord  Tenter-  of  the  different  atatei,  ««  U)  what  is 


den.     [The 
proceediagi 


, .  .  ,  B.  good  deal  relaxed  from  tha 
the  proper  ofltce  and  pruduced  by  the  requircmenta  of  the  act  of  coogreES,  or  of 
proper  officer,  are  admisaiUe  in  evidence  the  common  law.  It  has  been  held,  that 
equally  with  certified  copies  thereof  bI-  tlie  records  of  an  inferior  court  may  ba 
though  such  certified  copies  are  made  proved  bv  production  of  the  original,  or 
prima  facie  evidence  by  statute.  Odiorne  by  copy  duly  authenticated,  or  by  pR>daiO. 
0.  Bacon,  6  Cash.  186.  See  also  Miller  v.  tion  of  the  original  papers.  State  v.  Bart- 
Bale,  -Xt  Penn.  St.  B.  482.]  Iet(,  47  MaIdb,  896.  And  the  copy  is  sofB- 
>  Dyson  f.  Wood,  E  B.  &  Co.  449,451.  cientlyauthenlicaledby  the  words,  "a true 
'  See,  as  to  justices'  courtB,  MaUiews  copy,''  signed  by  the  magiatraie  at  tbe 
V.  Houghton,  2  iTairf.  3T7;  Hoicomh  «.  end  of  the  copy.  Commonwealth  e.  Ford, 
Camish,  8  Conn.  876,  860 ;  Wolf  t^.  Wash-  14  Gray,  89U.  And  it  U  no  &ital  olyection 
bum,  6  Coweu,  261 ;  Webb  v.  Aleiander,  to  i  copy  of  record,  that  the  pliers  are 
7  Weud.  2S1,  286.  As  to  prabate  courts,  cwtified  separately.  Gladstone  d.  David- 
Chase  v.  Hathaway,  14  Mass.  222,  22T ;  son,  18  Cal.  41.  And  a  justice's  jndg- 
Judge  of  Probate  v.  Briggs,  8  N.  Hamp.  taent  majr  be  ponved  by  the  prododioD 
809.  As  to  justices  of  tlie  sessions.  Com-  of  the  original  papers,  verified  by  his  tet- 
monwealih  v.  liolkom,  8 1'ii^k.  281.  [The  timony  witli  the  docket  entry  of  the 
copy  of  a  record  of  a  juatioe  ef  the  peace  justice,  if  no  extended  i«cord  has  bera 
need  not,  in  Masaacliuseiis,  bear  a  seal,  maile.  McGrath  v.  Seagrare,  2  Allen, 
Commonwealth  u.  Downing,  4  Gray,  29,  413.  It  has  been  held  in  some  (rf  tte 
80.  And  a  copy  of  the  record  of  a  case  states,  that  such  evidence  is  not  sat 
betbre  a  justice  of  the  peace,  described  as  ficieut;  Strong  v.  Bradley,  V&  Vt.  9: 
such  in  the  record,  is  sufflcienily  attested,  unless  where  the  justice  had  deoaasad 
if  attested  by  him  as  "justice,"  without  without  perfecting  liis  record;  Story  v. 
adding  thereto  the  words  "of  the  peace."  Kimball,  6  Vt.  541.  And  when  tlie  copy 
lb.  The  contents  of  a  justice's  record  consisted  of  numerous  papers,  bound  to- 
should  be  proved  by  an  authenticated  gether  with  a  tape,  witli  nothing  upon  tbe 
copy.  Ills  certificate  alleging  what  &cts  separate  p^ers  to  identi^  or  authen- 
appear  by  the  record  is  not  receivable  as  ticate  them,  preceded  by  a  certificate 
m<y){.  £u^ish  v.  Sprague,  88  Maine,  "  that  the  papers  eat^  aad  all  were  true 
440.  See  aJso,  as  to  records  of  a  justice  copies  of  reconl,"  it  was  held  truuffldent 
of  tha  peaoe.  Brown  u.  Edson,  28  vt.  826.  as  coming  from  a  district  court  of  the 
A  record  made  by  a.  justice  of  the  peace.  United  States  in  another  stale.  Pike  a. 
or  by  a  justice  of  a  police  court  in  a  crim-  Crehore,  40  Maine,  508.  If  tbe  ooort  has 
uial  case,  which  does  not  state  that  aa  no  clerk,  the  judge  may,  nrder  the  act  of 
■jfwal  was  daimed  from  hie  dociuon  by  congreM,  act  both  aa  dark  and  praudiog 
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part  of  the  record ;  and  the  record  itself,  or  an  ezfuained  copy,  is 
the  only  legitimate  evidence  to  prore  it.' 

§  514.  The  uffiial  taodes  of  authenticatiiig  foreiffn  judgmmU 
are,  either  by  aa  exemplifioatioQ  of  a  copy  iinder  the  great  aeal  of 
a  state ;  or  by  a  copy,  proved  to  be  a  trae  copy  by  a  iritneBs  who 
has  compared  it  with  the  origiaal ;  or  by  the  certificate  of  an  officer, 
properly  authorized  by  law  to  give  a  copy ;  which  certificate  must 
itself  also  be  duly  authenticated.*  If  the  copy  is  certified  mider 
the  hand  of  the  judge  of  the  court,  bis  handwritiiig  must  be 
proved.^  If  the  coiut  has  a  seal,  it  ought  to  he  affixed  to  the  copy, 
and  proved;  even  though  it  be  worn  so  smooth,  as  to  make 
no  distinct  impression.*  And  if  it  is  clearly  proved  that  the 
court  has  DO  seal,  it  must  be  shown  to  posaess  some  other  requi- 
sites to  entitle  it  to  credit.'  If  the  copy  is  merely  certified  by  fm 
officer  of  the  court,  without  other  proof,  it  is  inadmissible^ 

[*  §  514a.  In  a  recent  case^  before  the  House  of  Lords,  it  was 
determined,  that,  in  fixing  the  construction  of  a  foreign  document 
in  the  courts  of  tiiat  country,  the  court  are  bound  to  avail  them- 
selves of  every  ud,  so  as  to  reach  the  same  result  which  would  be 

tndge.    state  tr.  Hinchman,  27  Penn.  St  *  Cavan  v.  Stewart,  1  Statk.  R.  626; 

ITS.    The  oHgiiwl  of  a  writ  of  attach-  FUndt  v.  Atkiu,  8  Campb.  216,  a. ;  Oai- 

ment  and  execution  is  aa  fpioA  evideiice  dere  ti.  Columbian  Ins.  Co.  T  Johns.  614. 

as  an  Authenticated  copy.    Da;  v.  Hoore,  *  Black  v.  Ld.  Braybrook,  2  Btark.  R. 

1gGrar,e22.    The  cop;  comiDK  from  an  T.perLd.  Ellenborough;  Packard  n.  Hill, 

Inferior  court,   with  the  ttanafer  of  the  7  Cowen,  4M. 

case,  is  good  evidence  to  show  what  wai  *  Appteton  v.  Ld.  Brayhrook,  S  Slark. 

adjudicated.    Brackett  u.  Hoitt,  20  N.  H.  R.  0 ;  S  M.  &  S.  34,  a.  a. ;  Thompson  v. 

267.    A  record,  certified  under  the  seal  Blewart,  8  Conn.  171.     {Where  a  cop;  of 

of  the  court,  b  auSdent  evidence  that  it  a  jndgment  recovered  in  Canada  was  cer- 

is  a  conn  of  record.     Smith  i>.  Redden,  6  tifled  b;  A,  as  clerk,  and  purported  to  be 

Har.  321.    See  also  Lancaster  v.  I«ne,  under  the  leal  of  the  conrt,  and  a  witness 

19  ni.  242 ;   Brush  v.  Blanchard,  16  Dl.  festifled  that  he  had  long  known  A  in  the 

31 ;  Magee  s.  Scott,  82  Penn.  St.  588.]  cqaci^  of  clerk,  and  that  he  helped  hlin 

^  Hex  D.  Smith,  8  B,  &  C.  341,  per  to  compare  the  cop;  with  the  original, 

Ba;ley,  J,  acid  knew  it  to  be  correct,  and  IVom  hia 

'  Church  D.  Hubbart,  2  Crancb,  228,  aoquaintance  with  the  seal  of  the  court, 

per  Marshall,  C.  J.;    tupra,  §  488,  and  he  knew  that  the  neal  affixed  to  the  cop; 

casea  (here  cited.    Proof  b;  a  witness,  was  genuine,  it  ma  held,  that  the  copjr 

who  saw  the  clerk  affix  the  seal  of  the  was  aufficientl;  authenticated.     PickaJa 

court,  and  atlesl  the  cop;  with  his  own  v.  Bailey,  9  Foster,  162.    A  copy  of  tlw 

name,   tha  witness   having  aasisted  him  civil  code  of  France,  purpuning   to  be 

to  compxre  it  with  ihe  orii^nal,  was  held  printed  at  the  ro;al  press  in  Paris,  and 

lafficient.      Buttrick   t>,   Allen,  8  Mass,  received  in  the  coime  of  our  intematioaal 

2TS.    So,  where  the  witness  testified  that  exchanges,    with   the  indorsement  "La 

the  court  had  no  aeol.    Packard  r.  Hill,  Garde  des   Sc^auz  de  France  L  la  conr 

7  Cowen,  484.  Supreme  des  Etats  Unls,"  is  admissibla 

1  Uenr;  u.  Adey,  8  East,  221 ;    Bn-  in  the  cotirts  of  the  United  States  ai  evi- 

channn  e.  Rucker,   1   Caiapb.   63.    The  dence  of  the  law   of  Pranoe.    Eiinli  »■ 

eotiflcate  of  a  notary-public,  to  thi«  &ct  Smith,  14  How.  U.  S.  400.] 

wai  deemed  sufB-ient,  in  Teaton  t>.  Vrj,  '  [*D1  Sora  (Ducheai)  v.  FhiUipa,  SS 

6  Crancb.  8SR.  Xaw,  S.  Ch.  H.  L.  129. 
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obtained  in  the  courts  of  tlie  fore^  ibrum.  For  tliia  end,  the 
folloving  particulars  must  be  regarded :  (1.)  An  accurate  trans> 
lation;  (2.)  an  explanation  of  all  terms  of  art;  (8.)  information 
as  to  any  special  law ;  (4.)  as  to  any  peculiar  rule  of  eoastruction 
of  the  foreign  state,  affecting  the  question.  In  regard  to  irilla 
executed  and  proved  in  a  foreign  couuky,  irhere  it  becomos  neces- 
sarj*  to  enforce  their  proTisions  in  UDOther  forum,  it  is  geaer- 
ally  BufGcient  to  produce  an  exemplification  of  the  foreign  decree 
allowing  the  will  aud  probate,  and  to  record  the  same  in  the  proper 
office  of  probate,  in  the  fomm.wh^ra  such  evidence  is  to  bo 

UBOd.^] 

§  515.  In  cases  of  inquiaiUoni  poit  mortem  and  other  prmabe 
i^icet,  the  return  cannot  be  read,  without  also  reading  the  conuniB- 
sion.  But  in  cases  of  more  general  concern,  the  conunisuon  is  of 
such  public  notoriety,  as  not  to  require  proof. ' 

§  516.  With  regard  to  the  proof  of  depoiiiwns  m  chancery,  the 
general  rule  is,  that  they  cannot  be  read,  without  proof  of  the  biS 
and  answer,  in  order  to  show  that  there  was  a  cause  depending, 
as  well  as  who  were  the  parties,  and  what  was  the  subject-matter 
in  issue.  If  tliere  were  no  cause  depending,  the  depositions  are 
but  voluntary  affidavits ;  and  if  there  were  one,  still  the  deposi- 
tions cannot  be  read,  unless  it  be  f^ainst  the  same  parties,  or 
those  claiming  in  privi^  with  them.*  But  ancient  deposidons, 
given  when  it  was  not  usual  to  enroll  the  pleadings,  may  be  read 
witliout  antecedent  proof.*  They  may  also  be  read  upon  proof  of 
the  bin,  but  without  proof  of  the  answer,  if  the  defendant  is  in 
contempt,  or  has  had  on  opportunity  of  cross-examining,  whi<^  he 
chose  to  forego.'  And  no  proof  of  the  bill  or  answer  is  neces- 
sary, where  the  deposition  is  used  against  the  deponent,  as  his 
own  declaration  or  admission,  or  for  the  purpose  of  contradiotittg 
him  aa  a  witness.^  So,  where  an  issue  is  directed  out  of  chancery, 
and  an  order  is  made  there,  for  the  reading  of  the  depositionii 
upon  the  trial  of  the  issue,  the  court  of  law  will  read  them  iqxHi 
the  order,  without  antecedent  proof  of  the  bill  and  answer,  pro 
Tided  the  witnesses  themselves  cannot  be  produced.'' 

>  bham  V.  Gibbens,  1  Bndf.  Snr.  Bsp.         *  GuBUore  v.  Vaii^ui,  1  H.  &  8-  4. 

ee.J  CurfnstOD  u.  Camock,  2  Sim.  667. 

*  BuU.  N.  P.  228,  S29.  ■  mghSeld  b.   Peake,  1  M.   &  Milk. 

2PhU.BTid.  Udi  OreiUyon  Evtd.  IW;  nmi,  StU2. 


18fii  Baylej  »  Wjlie,  6  Stp.  86.  Wrlie.  6  £«p.  86. 


•  2PhU.ETid.  149;  OreiUy  On  Evid.    IW;  ttam.iSO. 
186 ;  1  Glib.  ETid.  M,  ST.  '  P]dmer  t>.  Ld.   Arleibiuj,  16 

*  1  Qilb.  ETid.  M;  Orealej;  (m  Bvid.    176;   GrMtey  cm  IMd.  1B6:   B^jli 
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§  517.  DepositioaB  taken  upon  intem^tories,  vstder  a  special 
ooitmiatum,  cannot  be  read  witiioat  proof  of  tiw  commission,  under 
triiidi  they  irere  taken ;  together  with  the  interrogatories,  if  Hosj 
can  be  found.  The  absence  of  the  interrogatories,  if  it  renders 
the  answers  obscure,  may  deatroy  their  effect,  bat  does  not  prevent 
their  being  read.^  Both  depoeitionB  and  affidavits,  taken  in  another 
domestic  tribunal,  may  be  proved  by  examined  copies.^ 

§  518.  TegtammtB,  in  England,  are  proved  in  the  eccleuastical 
courts ;  and  in  the  United  States,  in  those  courts  which  have  been 
specially  charged  with  the  exercise  of  this  branch  of  that  jurisdic- 
tion; generally  styled  courts  of  probate,  but  in  some  states 
known  by  other  designationa,  as  orphaoa'  courts,  Ac.  There  are 
two  modes  of  proof,  namely,  the  cocmion  form,  which  is  upon  the 
oath  of  the  executor  alone,  before  the  conrt  having  jurisdiction  of 
the  probate  of  wills,  without  citing  the  parties  interested ;  and  the 
more  solemn  form  of  law,^er  tettes,  upon  due  notice  and  hearing 
of  all  parties  concerned.^  The  former  mode  has,  in  the  United 
States,  fallen  into  general  disuse.  By  the  common  law,  the  eccle- 
siastical courts  have  no  jurisdiction  of  matters  concerning  the 
realty;  and  therefore  the  probate,  as  far  as  the  realty  is  oon< 
cerned,  gives  no  validity  to  the  will.*  But  in  most  of  the  United 
States,  the  probate  of  tiia  will  has  the  same  effect,  in  the  case  of 
real  estate,  as  in  that  of  the  personalty ;  and  where  it  has  not,  the 
efiect  will  be  stated  hereafter."  This  b^g  the  case,  tbo  present 
general  course  is  to  deposit  the  original  will  in  the  registry  of  the 
court  of  probate,  delivering  to  the  executor  a  copy  of  the  will,  and 
an  exemplification  of  the  decree  of  ollowuuce  and  probate.  And 
in  all  cases,  where  the  court  of  probate  has  jurisdiction,  its  decree 
is  the  proper  evidence  of  the  probate  of  the  will,  and  is  proved 
iu  the  some  manner  as  the  decrees  and  judgments  of  other 
courts.^  A  court  of  common  law  will  not  take  notice  of  a  will, 
as  a  title  to  personal  property,  until  it  has  been  thus  proved'  and 
where  the  will  is  required  to  be  originally  proved  to  the  jury,  as 


'  Supra,    SS  607,   608 ;    Hlglifleld    v.  Hathawaj,  14  Ma*i.  222,  227 ;  Judge  of 

Peake,!  M.  &  M&lk.   110.    In  cHmlnal  Probate   e.    Bri^,    8   N.   Huup.    809; 

caiei,  tome  proof  of  identic  of  the  per-  Fainiworth  b.  Bnggi,  6  N.  Humi,  HI. 

ton  U  requiiile.    Suini,  )  512.  '  Stooe  c.  Fonyth,  2  DoDg.  707.    The 

*  3  Bl,  Comin,  tm.  c^Mncter  of  executor  maj  be  prored  1^ 

*  Uoev.  MelthMpe,  8S*Ik.l64;  BdU.  the    act-book,    without    pradudug    Uia 
N.  P.  246,  246.  ptobate  of  the  will.     Cox  v.  AlUtubuD, 

*  See    infra,   {  UO,  ud  ToL  2,  ttt.  Jacob,  B.  614.    And  aee  Doe  •.  Mew.  7 
Wills,  £672.  Ad.&BLS89. 

47" 


D.gitizecbyG00glc 


558  LAW  OP  EVIDENCE.  [PAKT  m. 

documentary  evidence  of  title,  it  u  not  permitted  to  be  read,  unless 
it  bears  the  seal  of  the  ecdesiaatical  odort,  or  some  other  mark  of 
authentication.i 

§  519.  Lettara  of  odminiMtration  bj^  granted  under  the  seal  of  the 
court,  baring  Jurisdictioa  of  the  probate  of  wills ;  and  the  general 
coarse  in  Uie  Umted  States,  as  in  the  case  of  willa,  is  to  pass  a 
formal  decree  to  tliat  effect,  which  is  entered  in  the  book  of 
records  of  the  court.  The  letter  of  administration,  therefore,  is 
of  the  nature  of  an  exemplification  of  this  record,  and  as  such 
is  received  without  other  proof.  Bnt  where  no  formal  record  is 
drawn  up,  the  book  of  acts,  or  the  ori^nal  minutes  or  memorial 
of  the  appointment,  or  a  cop7  thereof  duly  authenticated,  will  be 
received  as  competent  evidence.' 

§  520.  JExaminationa  of  prisoners  in  criminal  caaea  are  usudlj 
proved  by  the  magistrate  or  clerk  who  wrote  them  down.'  But 
there  must  be  antecedent  proof  of  the  identity  of  Uie  prisoner 
and  of  the  examination.  If  the  pfisoner  has  subscribed  the 
examination  with  his  name,  proof,  of  his  handwriting  is  sufficient 
evidence  that  he  has  read  it;  but  if  he  has  merely  made  his 
mark,  or  has  not  signed  it  at  all,  the  magistrate  or  clerk  must 
identify  the  prisoner,  and  prove  that  the  writing  was  duly  reed 
to  liim,  and  that  he  assented  to  it.* 

§  521.  In  regard  to  the  proof  of  vtrita,  the  question  whetiier 
this  is  to  be  made  by  production  of  tiie  writ  itself,  or  by  a  copy, 
depends  on  its  having  been  returned  or  not.  If  it  is  only  mat- 
ter of  inducement  to  the  action,  and  has  not  been  returned,  it  may 
be  proved  by  producing  it.  But  after  the  writ  is  returned,  it 
has  become  matter  of  record,  and  is  to  be  proved  by  a  copy 
from  the  record,  this  being  the  best  evidence.*  If  it  cannot  be 
found  ailer  diligent  search,  it  may  be  proved  by  secondary  evi- 
dence, as  in  other  cases."     The  fact,  however,  of  the  issuing  of 

I  Rex  t>.  Bamei,  1  Stark.  K.  248;  ten,  608,  628.    S«e  kbo  BnlLN.P.  S»: 

Shaiuwa;  v.  HoEbrook,  1  Pick.  114.     See  Elden  v.  Keddel,  8  East,  187 ;  2  M.  &  S. 

fiirlher   2   Phil.   Bvid.   172;    Gorton    v.  G67,  per  Baylej,  J.;  2  PliiL  Erld.  17% 

Dyaoa,  1  B.  &  B.  221,  per  RichardBoa,  J.  178;  1  SUrk.  Erid.  256. 

>  Tiie  practice  on  this  lubject  it  vari-         *  2  Bale,  P.  C.  62,  284. 
□lu  in  the  diOercnl  states.     See  Dickeo-         *  See  tuvra,  GS  224,  226,  227,  228. 
■on  0.  McCraw,  4  Raod.  168 ;  Sevmonr  v.         '  Bull.  N.  P.  284 ;  Foster  v.  TmH.  12 

Beach,  4  Verm.  493;  Jackson  v.  Robin-  Johna.  466;   Pigot  e.   Daiis,   8   Bawki, 

son,  4  Wend.  436;  Fomaworth  t>.  Brlgga,  2S;  Froat  d.  Shadoigh,  7  Qraent.  236; 

6  N.  Hatnp.   GGl ;    Hoakina  i>.   stiller,  2  Brash  f .  Ttggarl,  7  Johni.  19 ;  Jenov  s. 

DiTcreaux,  860  ;  Owinge  i:  Seal],  1  Lit-  Jolliffb,  fl  Joliat.  B. 
tell,    257,    259  J    BrotmioK    v.    Unff,    2         •  Siipni,  S  81,  nots  (2) 
Bwley,  174,  179 ;  Owing*  v.  HuU.  B  Pe- 
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the  Trit  may  Bometiniea  be  proved  hy  the  admissioii  of  the  part/ 
against  vbom  it  is  to  bg  proved.^  And  the  precise  time  of  Buiog 
it  oat  may  be  shoTtt  by  parol.' 

§  522.  Wo  proceed  in  the  uezt  place,  to  conaider  the  adkis- 
stBUJTT  AND  EFFECT  OF  BECORDS,  as  mstmments  of  evideace.  The 
rules  of  lav  upon  this  subject  are  founded  upon  these  erident 
principles,  or  axioms,  that  it  is  for  tho  interest  of  the  community 
that  a  limit  should  be  proscribed  to  litigation ;  and  that  the  same 
cause  of  action  ought  not  to  be  brought  twice  to  a  flnel  determina- 
tion. Justice  requires  that  every  cause  be  once  fairly  and  im- 
partially tried ;  but  the  public  tranquillity  demands  that,  having 
been  once  so  tried,  all  litigation  of  that  question,  and  between 
those  parties,  should  be  closed  for  ever.  It  is  also  a  most  obvious 
principle  of  justice,  that  no  man  ought  to  be  bound  by  proceedings 
to  which  he  was  a  stranger;  but  the  converse  of  this  rule  is 
equally  true,  that  by  proceedings  to  which  he  was  not  a  stranger, 
be  may  well  be  held  bound* 

§  623.  Under  the  term  parties,  in  this  connection,  the  law  in- 
cludes all  who  are  directly  interested  in  the  subject-matter,  and 
had  a  right  to  make  defence,  or  to  control  the  proceedings,  and  to 
appeal  from  the  judgment.  This  right  involves  olao  the  right 
to  adduce  t«stimouy,  and  to  cross-examine  the  witnesses  adduced 
on  the  other  side.  Persons  not  having  these  rights  are  regarded  aa 
Mtrartffera  to  tlie  cause.^  But  to  give  fiill  effect  to  the  principle  by 
which  parties  are  held  bound  by  a  judgment,  all  persons  who  are 
represented  by  the  parties,  and  claim  under  them,  or  in  privity 

'  Ai,    in    an    action    by   the    officer  coonliy,  commenced  an  action  of  crim. 

ftgaiiut  the  bailee  o(  the  goods  sitached,  coo.  aa  hiiproc^'aomj',  the  judgment  wa« 

for  vliich  he  haa  siTen  a  forthcomiiig  belli  concluaire  against  the  son,  after  his 

obligation,  reciting  the  attachment.    Lj-  laajoritj;    the  pwdiein  amy  bariog  been 

man  r.  Lyman,  11  Mass.  SIT;  Spencer  r.  appointed    by    the    court      Morgan   d. 

Williams,  2  Venn.  209;  Lowry  i:  Cady,  Thome,   9   Dowl.  228.    In  Neia  York,  a 

4  Verm.  604;  foster  p.  Trnll,  12  Johns,  judgment  in  an  action  on  a  joint  oblipi- 

466.     So  where  the  sheriff  is  sned  for  an  tion  is  concluaive  evidence  of  the  liabihtj 

escape,  and  has  not  letumed  the  precept  of  thoee  only  who  were  personally  sorrea 

on  which  the  arrest  was  made.     Hinman  with  the  process.    2  Rev.  Sut.  574,  Sd 

V.  Breca,  IS  Johns.  G29.  ediL     [It  u  a  general  and  eetabUahed  rule 

2  Lester  v.  Jenkins,  8  B.  &  C.  S3B;  of  law,  that  when  a  partji'i  right  mnr  be 

Morris  f.  Pagh,  3  Burr.  1241;  Wilton  w.  cullaterally  affected  by  a  judgment,  which 

Uirdlestone,  6  B.  &  Aid.  847 ;  Michaels  for  any  cause  is  erroneous  and  void,  hut 

«.  Shaw,  12  Wend.  567 ;   Allen  v.  Po^^  wtiich  he  cannot  bring  a  writ  of  error  to 

[and  S (age  Co.  3  Gre<ml.  607;  Taylor  v.  rererae,   he    may,   without  reversing  it, 

Dundagg,  1  Wash.  B4.  prove  it  so  erroneoua  and  Toid  in  any  suit 


DucheM  of  KJngsloD'a  caee.  20  How-  in  wliich  its  validity  is  drawn  in  quo 

■u  ■  St.  Tr.  638,  n. ;  Carter  o.  Bennett,  4  By    Metcalf,  J.,  in   Vase  v    Hoit 

Tlor.  Bap.  S52.     Where  a  ^ther,  during  Cuah.  27,  Bl.] 
Um  abtence  aC  hii  ininor  sou  from  tba 
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vith  them,  are  equally^  concluded  by  the  same  proceedings.  We 
have  alread;  seen,  that  the  term  privity  denotes  mutual  or  succeft- 
sive  relationship  to  the  same  rights  of  property .^  The  ground, 
therefore,  upon  which  persons  standing  in  this  relation  to  the  liti- 
gating party  are  bound  by  the  proceedings,  to  which  he  was  a 
party,  is,  that  thoy  are  identified  with  him  in  interest ;  and  where- 
ever  this  identity  is  found  to  exist,  all  are  alike  concluded.  Hence 
all  privies,  whether  in  estate,  in  blood,  or  in  law,  are  estopped 
from  litigating  that  which  is  conclusive  upon  him  with  whom  they 
are  in  privity.^  And  if  one  covenants  for  the  results  or  conse* 
quences  of  a  suit  between  others,  as  if  he  covenants  that  a  certun 
mortgage,  assigned  by  him,  shall  produce  a  specified  sum,  he 
thereby  connects  himself  in  privity  with  the  proceedings,  and  the 
record  of  the  judgment  in  that  suit  will  be  conclusive  evidence 
against  him.* 

§  524.  But  to  prevent  this  rule  &om  working  injustice,  it  is 
held  essential  that  its  operation  be  tmHual.  Both  the  litiganta 
must  be  alike  concluded,  or  the  proceedings  cannot  be  set  up  aa 
conclusive  upon  either.  For  if  the  adverse  party  was  not  also  a 
party  to  tlie  judgment  offered  in  evidence,  it  may  have  been  ob- 
tmned  upon  his  own  testimony ;  mwhichca8e,toallowhim  to  derive 
a  benefit  from  it  would  be  ui^ust.*  Another  qualification  of  the 
rule  is,  that  a  party  is  not  to  be  concluded  by  a  judgment  in  a 
prior  suit  or  prosecution,  where,  from  the  nature  or  course  of  the 
proceedings,  he  could  not  avail  himself  of  the  same  means  of 
defence,  or  of  redress,  which  are  open  to  him  in  the  second 
suit.' 

§  525.  An  apparent  exception  to  this  rule,  as  to  the  identity  of 
the  parties,  is  allowed  in  the  cases  usually  termed  proceedings  mi 
rem;   which  include  not  only  judgments  of  condemnation  of 

I  Sapra,  %  189,     See  aUo  99  19,  20.  sniost  the  lernuit,  and  porid  evidence  b 

^  Carver  v.  JsckBon,  4  Peters,  B6,  B6  ;  mdrausibte  to  shoir  that  the  Mme  nuttor 

Cue  V.  Beeve,  14  Joliiu.  81.     See  nlBO  is  In  coQtrovenjr  !□  both  urtioiu.    Enwrj 

Kimteralej  v.  Wm.   Orpe,  2  Doug.  517,  d.  Fowler,  SB  Maine,  826.]     ['So,  loo,  in 

expounded  in  14  Johui.  81,  B2,  bj  Spen-  all  caiei,  Uio  record  of  a  judginent  ia  evi- 

cer,  J.     [A  privy  bj  repreeentation  ■■  an  dence  in  Buiti  where  the  HgbCs  of  the 

executor,    administrator,   or  aaaifcnee,  ia  pftrtiea  are  dependent  upon  thoae  of  the 

bound  hj  a  judgment  againat  hia  prind-  partiei  to  auch  judgment  and  aoch  depen- 

pal.    Chapin  v.  Curtis,  ^  Conn.  SSS.    A  aence  raaj  be  thown  by  evidence  atpait. 

jodgmeat  on  the  tneritg  againat  a  master.  Key  u.  Dent,  14  Md.  86.] 
in  an  action  of  trespass,  for  tlte  act  of  his         ■  Rapelye  u.  Ftioce,  4  Hill,  R.  119. 
servant,  is  a  bar  to  an  actian  agaiost  the         *  Wood   n.    Davis,   7    Cianch,   371; 

servant  for  the  Mine  act,  though  sach  Davii  v.  Wood,  1  WheaL  6. 
judgment  was  not  rendered  tlU  after  the  >  1  Stark.  Evid.  314,  216. 
)ier«TaI  iuuo  was  [deaded  to  tiw  acliou 
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property,  as  forfeited  or  aa  prise,  in  the  Exchequer  or  Admiralty', 
but  also  the  deoisioDS  of  other  courts  directly  upon  Uie  persoual 
statua,  or  relations  of  the  party,  such  as  marriage,  divorce,  ba»- 
tardy,  aettlement,  and  the  like.  These  decisions  are  binding  and 
conclusive,  not  only  upon  the  parties  actually  litigating  in  the 
caxtse,  but  upon  all  others ;  pu^y  npon  the  ground  that,  in  most 
cases  of  this  kind,  and  especially  in  questions  upon  property 
seized  and  proceeded  ^;)uiist,  every  one  who  can  possibly  be 
affected  by  the  decision  has  a  ri^t  to  appear  and  assert  his  own 
rights,  by  becoming  an  actual  party  to  the  proceedings ;  and  partly 
upon  the  more  general  ground  of  public  policy  and  convenience, 
it  being  essential  to  the  peace  of  society,  that  questions  of  this 
kind  should  not  be  left  doubtful,  bat  that  the  domestic  and  social 
relations  of  every  member  of  the  community  should  be  clearly 
defined  and  conclusively  settled  and  at  rest.' 

§  526.  A  further  exception  is  admitted  in  the  case  of  verdicts 
and  judgments  upon  subjects  of  a  pvhlie  nature,  such  as  customs, 
and  the  like ;  in  most  of  all  of  vMch  cases,  evidence  of  reputation 

'  1  SlArk.  TMA.  Tl,  28.  [The  decide  condition  of  the  paiilee,  u  being  husband 
of  k  court  of  L>ompeteiit  jnrudiction  dia-  and  wife  or  othOTwira,  diToroea  or  other- 
miseing  for  wsot  of  proof  a  libel  filed  vIk,  ia  vhal  we  undentand  bj  the  term 
'by  a  wife  agKintt  her  hiuband,  after  hav-  ttaisa.  To  thia  extent  the  decree  in  qtiee- 
ing  left  bia  house,  for  a  dirorce  fiom  bed  tion  had  iti  JM  eS^ct,  bj  which  ever]' 
■nd  board  for  extreme  crueltj',  is  not  con-  partj  is  bound.  It  did  not  establish,  but 
elusive  evidence  of  her  having  uiyuslid-  It  recognized  and  presupposed  the  relation 
■bl/  left  his  house,  in  an  action  bj  a  third  of  husband  and  wife  as  previouslj  sub- 
person  againsE  him  for  necessariet  Air-  sistlng;  and  as  the  fljutl  judgment  was, 
Dished  tha  wiib.  Burlen  v.  Shannon,  8  that  the  grounda  on  which  a  divorce  a 
Gray,  387,  SSI).  In  giving  the  opinion  of  mentS  waa  claimed  were  not  established  In 
the  court  in  this  aai,  Shaw,  C.  J.,  said :  proof,  and  the  libel  was  dismissed,  wbich 

"  We    have   no  doubt   that  a  decree  was  a  final  judgment,  no  change  in  the 

upon  a  libel  for  divorce,  directly  deter-  i(att»  of  the  pirties  was  effeeted,  and  they 

mining  tlie  sfodit  of  tKe  pvtiei,  that  is,  stood,  aAer  the  judgment,  in  the  retation 

whether  two  persons  are  or  are  not  bus-  in  which  they  stood  at  the  commencement 

bend  and  wife;  or,  if  they  have  been  of  the  salt — that  of  husband  and  wi&. 

husband  and  wife,  that  such  a  decree  di-  Beyond  this  legal  efl!bct  of  a  jndgraent  in 

Torcing  them,  either  a  vxnado  or  a  menij,  a  case  for  divorce — that  of  determining 

wirald   be  cnnclDsive  of   the  Su^  in  all  the  sbiTus  of  the  parties — the  law  applies, 

courts  and  everywhere,  that  they  are  so  as  in  other  jadicial  proceedings :  vis.,  that 

divorced.    If  it  vere  alleged  that  a  mar-  a  judgment   Is  not  evidence  in  another 

riage  was  absolutely  void,  as  being  within  suit,  except  In  cases  in  which  the  same 

the  degrees  of  eonMnguinity,  a  decree  of  parties  or  their  privies  are  litigating  in 

this  wirl,  on  a  libel  by  one  of  the  par-  regard  to  the  same    subject    tit  contoo- 

ties  against  the  other,  adjudging  the  mar-  versy." 

liage  to  be  void,  or  valid,  would  be  coo-  Authenticated  copies  of  deoees  of  cer- 

clusive  everywhere.    So,  under  the  Rev.  tahi  courts  In  tlie  Russian  province  of 

Slat.  76,  §  1,   where   one    party   alleges  Lithuania,  on  a  question  of  pedigree,  of 

•nd  the  other  denies  the  suhsisieni«  of  a  which  they  have  jurisdictioD,  an  conclo- 

valid  marriage  hetweea  them,  the  adjudi-  .sive   evidence   of  the  &cts  adjudicated 

cation  of  the  compeieni  tribnnnl  would  be  against  oil  the  world.    Eanis  v.  SmiU).  li 

•Micluwve     The  wgal,  sodal  rdatlDn  and  How.  U.  8. 400.) 
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u  adnuBsiblQ ;  and  also  in  cases  of  judgments  tA  rem,  vhldi  may 
be  again  mcutioned  hereafter.' 

§  527.  A  judgment,  when  used  by  way  of  mducemait,  or  to 
establish  a  collateral  iact,  may  be  admitted,  though  the  parties  ore 
not  the  same.  Thus,  tho  record  of  a  conviction  may  be  shovn,  m 
order  to  prove  the  legal  infamy  of  a  witness.  So,  it  may  be 
shown,  in  order  to  let  in  the  proof  of  what  was  sworn  at  the  trial ; 
or  to  justify  proceedings  in  execution  of  the  judgment.  So,  it 
may  be  used  to  sliow  that  the  suit  was  determined ;  or,  in  proper 
cases,  to  prove  the  amount  which  a  principal  has  been  compelled 
to  pay  for  the  default  of  his  f^ent ;  or,  the  amount  which  a  surety 
has  been  compelled  to  pay  for  the  principal  debtor ;  and,  in 
general,  to  show  tlie  fact,  that  the  judgment  was  actually  rendered 
at  such  a  time,  and  for  such  an  amount.' 

§  52Ta.  A.  record  may  also  be  admitted  in  evidence  in  favor 
of  a  stranger,  against  one  of  the  parties,  as  containing  a  sclemn 
admitsion,  or  judicial  declaration  by  such  paH^,  in  regard  to  a 
certain  fact.  But  in  that  case  it  is  admitted  not  as  a  judgment 
conclusively  establishing  the  fact,  but  as  the  deliberate  declaration 
or  adniission  of  the  party  himself  that  the  fact  vas  so.  It  is  there- 
fore to  be  treated  according  to  the  principles  governing  admiasions, 
to  which  class  of  evidence  it  properly  belongs.  Thus,  where  a 
carrier  brought  trover  against  a  person  to  whom  he  had  delivered 
the  goods  iutriiBted  to  him,  and  which  were  lost,  the  record  in  this 
suit  was  held  admissible  for  the  owuer,  in  a  subsequent  action 
brought  by  him  against  the  carrier,  as  amounting  to  a  confession 
in  a  court  of  record,  that  he  had  the  plaintiff's  goods.^  So,  also, 
where  the  plaintiff,  in  an  action  of  trespass  quare  clausum  fregity 
claimed  title  by  disseisin,  against  a  grant«e  of  the  heirs  of  the 
disseisee,  it  was  held,  tliat  the  count,  in  a  writ  of  right  sued  by 
those  heirs  against  him,  might  be  given  in  evidence,  as  their  decl^ 
ration  and  admission  that  their  ancestor  died  disseised,  and  that 
the  present  plaintiff  was  in  possession,*  So,  where  two  had  been 
sued  as  partners,  and  had  suffered  judgment  by  default,  the  record 
was  held  competent  evidence  of  an  admission  of  the  partnership, 

»  See  infra,  %%  Ml,  642,  644,  566.  «  Tiley  n.  CowUng,  1  Ld.  R»ym.  74* 

3  See  farther  in/ni  SS  688,  689;  Lock  per  Holt,  C.  J.;  Bull.  N.  P.  248,  b.  c. 

V.  WiDBlon,  10  AU.  SJU;  King  v.  Chue,  Fanona  v.  Copeiend,  S3  Maine,  870. 
15  N.  Hamp.  R.e;  Green  u.  New  River         *  Robinioii  t..   Swell,   8  Greeul.  816; 

Co.4  T.  R.  6S9;    [ChtunberiuD  t>.  Car-  luprn.S  1013;  Wells  d.  ComptoD,  8  Rok 

Kile,  6  Feeler,  640 ;  Key  v.  Dent,  U  Md.  Louia.  B.  171.    And  tee  Kellenbergei  > 

86.1  HtnrttTaDt,  7  Cub.  406. 
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in  a  subsequent  action  brought  by  a  third  petson  againftt  them  a« 
partners.'  Aiid  on  the  same  ground,  in  a  libel  by  a  wife  for 
a  divorce,  because  of  the  extreme  cruelty  of  the  hneband,  the  record 
of  his  conviction  of  an  assault  and  battery  upon  her,  founded  upon 
his  plea  of  '*  guilty,"  was  held  good  evidence  against  him,  as  a  judi- 
cial admission  of  the  fact.  But  if  the  plea  had  been  "  not  guilty," 
it  would  have  been  otherwise." 

§  528.  The  principle  upon  which  judgments  are  held  coaclusive 
upon  the  parties  requires  that  the  rule  should  apply  only  to  that 
which  was  directly  in  igstu,  and  not  to  every  thing  which  was 
jucidentally  brought  into  controversy  during  the  trial.  We  have 
seen  that  the  evidence  must  correspond  with  Uie  allegationa,  and 
be  confined  to  the  point  in  issue.  It  is  only  to  the  material  alle- 
gations of  one  party  that  the  other  can  be  called  to  answer ;  it 
is  only  upon  such  that  an  issue  can  properiy  he  formed ;  to  such 
alone  can  testimony  be  regularly  adduced ;  and  upon  such  an 
issue  only  is  judgment  to  be  rendered.  A  record,  therefore,  is  not 
held  conclusive  as  to  the  truth  of  any  allegations,  which  were  not 
material  nor  traversable ;  but  as  to  things  material  and  traversable, 
it  is  conclusive  and  final.  The  general  rule  on  this  subject  was 
laid  down  with  admirable  clearness,  by  Lord  Chief  Justice  De 
Qrey,  in  the  Duchess  of  Kingston's  case,'  and  has  been  repeatedly 
confirmed  and  followed,  without  qualification.  "  Prom  the  variety 
of  cases,"  said  he,  "  relative  to  judgments  being  given  in  evidence 
in  civil  suits,  these  two  deductions  seem  to  follow  as  generally 
true:  first,  that  the  judgment  of  a  court  of  concurrent  jurisdiction, 
directly  upon  the  point,  is,  as  a  plea,  a  bar ;  or,  as  evidence, 
conclusive  between  the  same  parties,  upon  the  same  matter, 
directly  in  question  in  another  coud; ;  secondly,  that  the  judgment 
of  a  court  of  exclusive  jurisdiction,  direcdy  upon  the  point,  is,  in 
like  manner,  conclusive  upon  the  same  matter,  between  the  same 
parties,  coming  incidentally  in  question  in  another  court,  for  a 
difierent  purpose.^     But  neither  the  judgment  of  a  concurrent  nor 

1  Oais  B.  Ctrleloii,  8  Sbepl  492.  tribunal  h^Tliig  competent  anthorft;  and 

*  Brwll^  i>.   Bndlev,  2  Fdt^   SS7;  fbtljoriidictlonlfpreminiptiTelv  upon  the 

Woodniff  B.  Woodruff,  Id.  476.  meriu,  ind  Ij,  pntni  foot,  a  bar  to  but 

■  20  Howell's  St.  Tr.  588;  eipretilj  atleriuit.    Steami  n.  Stouiu,  82  Vt  6T8. 

■dopled  and  conflnned  in  Harrey  c.  Rich-  And  the  award  of  an  arbitrator  ii,  l>n"*i 

•idi,  'i  Gall.  229,  per  Storv,  J.;  and  in  /m's,  coDdniiTenpon  all  matter*  of  diAr- 

Hibfham  ti.  Dullebaa,  4  Watt4,  18S,  per  ence  inbmltted.     Hairiion  n.  Ciecwick, 

Gitwon.  C.  J.    And  lee  King  v.  CliaM,  16  IS  Com.  Bv  899,  416.] 
N.  a«mp.  B.S.     |*The  jodgment  of  a         *  Thui,  a  judgment  at  law,  igaiDittb* 
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escIusiTe  juriBdictiuJ  is  evidence  of  an;  matter,  wliich  came  col- 
laterally in  question,  though  within  their  juiisdiction ;  nor  of  any 
matter  incidentally  cognizable ;  nor  of  any  matter  to  be  inferred  hj 
argument  from  the  judgment."  ^ 

§  529,  It  is  only  where  the  point  in  isHue  has  been  determmedy 
that  the  judgment  is  a  bar.  If  the  Buit  is  discontinued,  or  the 
plaintiff  becomes  nonsuit,  or  for  any  other  cause  there  has  been 
no  judgment  of  the  court  upon  the  matter  in  issue,  the  proceedings 
are  not  conclusive.' 

§  5S0.  So,  also,  in  order  to  constitute  the  former  judgment  a 
complete  bar,  it  must  appear  to  have  been  a  deeition  upon  ike 
meriU;  and  this  will  be  sufficient,  though  the  declaration  were 
essentially  defective,  so  that  it  would  have  been  adjudged  bad  on 
demnrrer.'  But  if  the  trial  went  off  on  a  technical  defect,*  or 
because  the  debt  was  not  yet  due,^  or  because  the  court  had  not 
jurisdiction,"  or  because  of  a  temporary  disability  of  the  plaintiff  to 
Bue,^  or  the  like,  the  judgment  will  be  no  bar  to  a  future  action. 

§  531.  It  is  well  settled,  that  a  former  recovery  may  be  shown 
m  evidence,  under  the  general  issue,  as  well  as  pleaded  ia  bar ; 
and  that  when  pleaded,  it  is  conclusive  upon  the  parties.'  But 
whether  it  is  c&ticlusive  when  given  in  evidence  is  a  point  which  hag 
been  much  doubted.    It  is  agreed,  that  when  there  has  been  no 

Tiliditr  of  B  bill,  u  haTlnB  be«o  giren  ftnr  bees  inadvtrte«tbi  inmrltd  a,  direction  u  to 

a  gvnbling  debt,  Is  coocIiuiTe  of  thai  &ct  the  dlitribation  of  a  ceitafn  flind,  it  wu 

in  equity  al«o.    Pearce  e.  Qn.j,  2  T.  Ai  C.  bold  tlut  tite  putie*  interMled  were  not 

ZiL    Pkna,  and  dociunenta  referred  to  in  aflbcted   thereby.      Holland   v.   Cruft,   S 

the  pleadings  are  conclttsive  upon  the  Glny,  162,  187.) 
parties,  if  they  ore  adopted  bj  the  l«siie*        ■  Hoghe*  v.  Blake,  1  Uuon,  516,  CIS, 

._j  — 1. .  -f  .u.  ,.,j ..  u.,. — .  per  Story,  J.     [Ajadomentof  noniuit  by 

the  Sapreme  Coort  of  Massachnsetis,  en- 
tered  by  conxent  of  the  paniea,  on  an 

'  See  2  Kent,  Comm.  119-121 ;  Storr  agreed  gtatement  of  ftcts,  has  been  held 

on   Confl.  of  Lam,  S  691-693,  60B-6(0.  not  be  a  bar  to  a  luit  betveen  the  saina 

This  subject,  paiticiiUrly  with  regard  to  parties  upon  the  same  cause  of  action, 

the  identity  of  the  issue  or  enbject-matter  though  the  slate  court,  in  pronouncing  its 

in  coatroyersy,  in  actions  concerning  the  jndgment,  may  hare  expressed  an  opinirai 

realty,  is  ably  reviewed  and  illustrated  by  upon  the  merits  of  the  plaintiff's  cue. 

Putnam,  J.,  in  Arnold  r.  Arnold,  17  Pick.  Horaer  v.  Brown,  18  How.  U,  8,  364.1 
7-14.     [Voee  s.  Morton,  4  Cush.  27,  81.1  «  lUd. ;  l^ne  v.  Hanjson,  Hunf.  578 ; 

^  Knox  D.   Walddboroogh,   6   Greeol.  McDonald  n.  Rainor,  8  Johni.  412 ;  J^ip- 

186;  HuU  V.  Blake,  18  Mass.  165;  Bwei-  ping  o.  Eedgewin,  1  Mod.  207. 
gart  r.  Berk,  8  8.  &  R.  806 ;  Bridge  d.         '  N.  Eng.  Bank  o,  Lewis,  8  Hck.  118 
Snnmer,  1  Pick.  871 ;   S  BL  Comm.  296,         *  Estill  v.  Tsui,  2  Yerg,  467, 470. 
ST7.    So,  if  the  judgment  has  been  re-         '  Dizon  v.  Sinclair,  4  Verm.  864. 
rersed.    Wood  f.  Jackson,  S  Wend.   9.         '  Trevivan  v.  Lawrence,  1  Saik.  276; 

Q' there  ha«  been  do  judgment,  it  has  been  S  Salic.  161,  s.  a.;  Oamm  v.  Morewood. 

ruled  that  the  pleadings  are  not  admissible  8  East,  846 ;  Kitchen  i.  Campbell,  3  Wila. 

as  evidence  of  the  liicts  recited  in  them.  804 ;   2  W.  Bl.  82T,  s.  o.;    j  Warren  ». 

HoltE.Miers,  9C.  ftp.  191.   [Andwhere,  Comings,  6  Cosh.  103,  1C4;  Chamberlain 

ta  a  decree  in  a  auit  in  equity,  them  hat  v.  Cartltle,  6  Foeter,  610.] 
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opportunity  to  plead  a  matter  of  estoppel  in  bar,  and  it  ie  (jQered 
iu  evidence,  it  is  equally  conduBive,  as  if  it  had  been  pleaded.* 
And  it  is  further  laid  down,  tliat  when  the  matter,  to  which  the 
estoppel  applies,  la  alleged  hy  one  party,  and  the  other,  instead 
of  pleading  the  estoppel,  chooses  to  take  iaaue  on  the  foct,  he 
waives  tlie  benefit  of  the  estoppel,  and  leaves  the  jnry  at  liberty 
to  find  according  to  the  fact.'  This  propositaon  is  twitted,  in  ite 
application  to  estoppels  arising  from  an  act  of  the  party  himself, 
in  making  a  deed,  or  the  like ;  but  it  has  been  denied  in  its 
application  to  judgments  recovered ;  for,  it  is  said,  the  estoppel, 
in  the  former  case,  is  allowed  for  the  benefit  of  the  other  party, 
which  he  may  waive ;  but  the  whole  community  have  an  interest 
in  holding  the  parties  conclnsively  bound  by  the  result  of  their 
own  litigation.  And  it  has  been  w^  remarked,  that  it  appears 
inconsistent,  that  the  authority  of  a  ret  judicata  should  govern  the 
<'owiy  when  the  matter  is  referred  to  them  by  pleading,  but  that 
a  Jury  should  be  at  liberty  altogether  to  disregard  it,  when  the 
matter  is  referred  to  them  in  evidence ;  and,  that  the  operation 
of  BO  important  a  principle  should  be  left  to  depend  upon  the 
technical  forms  of  pleading  in  particular  actions.^  And  notwith- 
standing tliere  are  many  respectable  opposing  decisions,  the  weight 
of  authority,  at  least  in  the  United  States,  is  believed  to  be  in 
fevor  of  the  position,  that  where  a  former  recovery  is  given  in  evi- 
dence, it  is  equally  conclusive,  in  ite  efiect,  as  if  it  were  specially 
pleaded  by  the  way  of  estoppel.* 

t  HowRrd  V.  Mitchell,  14  Han.  241;  th«refi)n  whtb  it;  ftnd  unqnestioiublj', 

Adams  D.  Baniea,  IT  Miisa.  tH6.    So,  lo  w  &r  u  lie  h  indiTiduall};  concerned, 

equiiy.    Doni   v.   McHIchael,  S   Paige,  than  can  be  no  rational  objection  to  hi* 

lUD.  doing  10.    Bat  tlien  it  ought  to  be  recot- 

>  Ibid.  lected  tbat  the  cooiniunitr  ha>  also  an 

■  Phil.  &.  Am.  on  Erld.  G12.  equal  intereit  and  conceni  in  tlie  matler, 

•  Till*   point  Via    briefly,   but   Tery  on  ttccoont  of  lu  peace  and  quiet,  which 

forcibly,    arRued    by    Kennedy,   J.,    m  ought  not  to  be  dialurbed  at  the  wlQ  and 

ftfcrsh  u.  Pier,  i  Rawie,  288,  M9,  in  the  plea«iire  of  every  individual,  in  order  to 

fbllowing  ttfrms:  Ths  propriely  of  thoee  Kniti^  Tindicdie  and   litigious  feelin^n. 

dedtioni.  which   have  admitted  a  judg-  Hence  it  would  ■eem  to  follow,  tliat,  wlier 

mem  in  a  former  auit   Co  be   given  in  ever  on  the  trial  of  a  cause  from   tlie 

•Tidence  in  the  j  jry,  on  the  trial  of  a  >ec-  state  of  tlie  plendinn  in  it,  the  record  of 

<md  iuic  tbr  ilie  same  cause  between  the  a  judgment  rendered  by  a  competent  tri- 

Mme  parties,  or   those    claiming   under  bunal  upon  the  merits  in  a  former  action 

them,  but  at  the  same  time  liave  held  that  for  the  same  cau«e,  between  the  same  par- 

the  jury  were  not  absolutely  bound  by  ties,  or  those  claiming  under  them,  Is  prop- 

•nch  judgment,  because  it  waa  not  plead-  erly  given  in  evidence  to  the  jury,  that  it 

ed,  may  well  be  i^ueslioned.    The  maxim,  ought  to  be  considered  conciuslvely  bind- 

nemo  debet  liit  caari  ti  conita  ciir'ut  quod  nf  ing  on  both  court  and  jur^,  and  to  pre- 

pro  ma  el  aidum  tauta,  being  considered,  dude  all  f^uther  imitiiry  m  the  cause; 

as  doQbilets  it  was,  established  fat  the  otherwise  the  rule  or  maiim,  ecptdit  ra- 

prDiectionandbeneQtofIheparty,hemay  puUica  vt  tit  Jiait  litiam,  wbicb  iM  m  old  at 
Tor    ■                                                          48 
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[*  §  SSla.  This  question  is  carefiillj  exaii.ined  by  ub,  ia  a  case 
111  Termiiot,^  and  the  earlier  cases  reviewed.  The  form  of  pleading 
an  estoppel  is  there  conBidered,  and  that  adopted  in  SKdly  v. 
Wright^  approved.  But  it  is  there  said,  tbat  when  a  former  a^ju* 
dication  is  relied  upon,  aa  having  determined  the  entire  controversy 
now  in  liand,  it  need  never  be  pleaded  as  an  estoppel,  but  is  an 
equitable  defence,  and  in  many  actions  may  be  ^vea  in  evideuce 
under  the  general  issue ;  and  when  required  to  be  pleaded  specially, 

the  law  itself,  and  a,  put  of  tt,  win  be  ex-  1  0.  &  J.  MS ;  Cirt  c.  Zirier,  16  S.  &  R. 

ploded  and  entirely  diiregMTded.    But  if  282;  Setta  r.  Starr,  6  Conn.  560,  66S; 

It  be  part  of  our  law,  aa  uenu  to  be  ad-  Freiton  v.  Harrey,  2  H.  &  Mim.  65 ;  £■- 

mitled  by  all  that  it  ii,  it  appeara  to  me,  till  v.  Tanl,  2  Yerg.  467,  4T1  -   KinE  t>. 

that  the  court  and  jury  are  clearly  bound  Chaae,  15  N.  Hamp.  R.  9.    In  New  rirt. 

by  it,  and  doI  at  liberty  to  find  againat  aa  remarked  by  Sarage,  C.  J.,  in  Wood 

■uch  former  judgmenL    A  contrary  doc-  v.  Jackaon,  8  Wend.  'A,  26,  the  deciiioiu 

trine,  u  it  seem*  to  me,  aubjecla  tbe  pub-  have  not  been  imifonn,  nor  is  it  perfectly 

lie  peace  and  quiet  lo  the  will  or  negiect  clear,  where  the  weight  of  aathority  or  at 

of  individnalg,  and  prefen  the  gratMca-  argument  Les.    But  in  the  later  case  of 

tion  of  a  iiiigious  diapociUon  on  the  part  Lawrenue  v.  Hunt,  10  Wend.  83,  84,  th« 

of  suitors,  to  thepreeerratiODOf  the  public  learned  judge,  who  delivered  the  (pinion 

tranquilli^  and  hnppineBa.     The  result,  of  the  court,  seemed  inclined  in  faror  of 

among  other  things,  would  be,  that  the  the  concluaiTeneas  of  the  evidence.   [This 

tribunals  of  the  state  would  be  bound  to  case  waa  conflrmed  in  Thompeon  v.  Rob- 

gire  tlieir  Ume  and  attention  to  the  trial  erta,  24   How.  23S.]      See,  to  the  same 

of  new  actions,  for  the  same  causes,  tried  point,   Hancock  v.   Welch,   1   Stark.   R. 

once  or  oflener,  in  tbrmer  actions  between  UiT ;   Whately  v.  Menheim,  2  Esp.  608 ; 

the  same  parties  or  privies,  without  any  Strutt  t>.  Bovingdon,  6  Esp.  56-69 ;  Rex 

Umilaiion,  other  than  the  will  of  the  par-  v.  St.  FttncraB,  f  eake's  Cas.  220 ;  DuchM* 

ties  litigant,  to  the  great  delay  and  injury,  of  lungiton's  case,  20  Howell's   St.  T^. 

•r   —    „-,j...:.. isionally    of  other  586;  Bird  d.  Randall,  8  Burr.  1B6S.    '^'- 

.._ch  never  h  '   "  .......         — 

judicatam.      _..,„.  ,  ....       __ 

court,  having  jurisdiution  over  tlie  subject,  ing  approved,  by  Best,  C.  J.,  in  Stafford 

matter  of  controversy  between  .tlie  par-  v.  Clark,  I  C.  &  F.  405,  and  was  again 

ties,  even  aa  an  estoppel,  ia  very  diOerent  diacusaed  in  the  aame  caae,  2  Bing.  8i7  ; 

from  an  eatoppel  anaing  from  the  act  of  but  each  of  the  learned  jndgea  expressly 

the  party  himself,  in  mining  a  deed  of  in-  declined  giving  any  opinion  on  the  pwat. 

denture,  &c.,  wliich  may,  or  may  not  be  Tliia  caae,  however,   ia  reconciled  with 

enforced  at  the  election  of  the  other  party  ;  other  Engliih  cases,  by  Mr.  Smith,  on  th« 

because,  whatever  the  parties  liave  done  gniond,  that  it  means  no  more  Iban  this, 

by  compact,  they  may  undo  by  the  same  that  where  tbe  party  might  plead  tbe  reo- 

nieans.      But  a  judgment  of  a   proper  ord  by  estoppel,  but  does  not,  he  waives 

court,  being  the  aentence  or  conclusion  of  its  conclusive  character.     See  2  Smith'a 

the  law,  upon  the  facts  contained  within  Leading  Cases,  484,  444,  446,   The  learned 

the  record,  puts  an, end  to  all  further  liti-  author,  in  tlie  note  here  referred  to,  haa 

gatlon  on  account  of  the   same  matter,  reviewed  tbe  doctrine  of  estoppels  in  a 

and  becomes  the  law  of  tbe  case,  which  masterly  manner.     Tbe  judgment  of  ft 

cannat  be  changed  or  altered,  even  by  court-martial,  when  ottered  in  evideoca  in 

the  coneent  of  the  parties,    and   is  not  support  of  a  justiflcstion  of  impris 

only  binding  upon  them,  but  upon  the  by  reason  of  military  disobediei 

courts  and   juries, 'ever   aflerwards,    as  misconduct,  is  not  regarded  as  CDnclnsive; 

long  as  it  shall  remain  in  force  and  un-  for  the  special  reaaona   staled   by  Lord 

reversed."    A  aimiUr  view  with  the  like  Mansfield  in  Wall  b.  McNamara,  1  T.  B. 

distinction,  was  taken  by  Huaton,  J.,  in  58B.    Se«  ace.  Hannaibrd  r.  Hunn,  2  C 

Kilheffer  u.  Uerr,  IT  S.  &  R.  326,  82fl.  &  P.  148. 

See  also  to  tlie  point,  that  the  evidence         >  ["  ^'^T  "•  ^i^VT'  ^^  ^^  ^  *^^- 
U    concluaive,    Shafer    o.    Stonebraker,         *  WiUea,  6. 
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is  not  required  to  be  pleaded  irith  greater  strictness  than  an; 
otlier  plea  in  bar.  But  when  the  former  trial  is  relied  upon  as 
eettliug  Bome  collateral  matter  of  iact,  involTed  in  the  present 
controversy,  it  must,  to  be  oonclnsiTC,  be  pleaded  strictly  as  an 
estoppel,  and  the  record  vouched  in  support  of  the  plea  must  con- 
tain, upon  its  face,  evidence  that  the  particular  fact  vaa  in  issue, 
and  was  found  by  the  triers.  And  if  the  record  do  not  shoir 
this,  and  it  becomes  necessary  to  resort  to  oral  evidence  to  show- 
it,  the  matter  cannot  be  pleaded  as  an  estoppel,  but  it  becomes 
a  question  for  the  jury ;  — but,  nevertheless,  if  it  be  proved  to  the 
satisfaction  of  the  juty,  that  the  fact  vas  determined  in  the  former 
controversy  between  the  same  parties,  it  is  eqitaUy  conclusive, 
both  upon  the  parties  and  the  jury,  as  if  it  appeared  of  record. 
We  are  not  aware  that  the  more  recent  decisions  have  in  any 
respect  modified  the  foregoing  propositions.]  ^ 

§  5S2.  When  a  former  judgment  is  shown  by  way  of  bar, 
whether  by  pleading,  or  in  evidence,  it  is  competent  for  the  plain- 
tiff to  reply,  that  it  did  not  relate  to  the  game  property  or  trantaction 
in  controversy  in  the  action,  to  which  it  is  set  up  in  bar ;  and  the 
question  of  identity,  thus  raised,  is  to  be  determined  by  the  jury, 
upon  the  evidence  adduced.'    And  though  the  declaration  in  the 

■  Perkini  v.  Walker,  19  Tt.  B.  144,  anactionigalnBt  one  of  two  joint  treepe*- 

irhere  the  Babject  is  rerj  ablj  diBcoued  aen,  which  wooid  be  canclusiTe  evidenca 

by  Bennett,  J.j  in  a,  gubsequeat  »clioii  againet  him  bf  the 

'  So.  if  k  deed  i»  admitted  in  pleading,  tame  plaintifi',  will  not  be  cuncluaive  in  an 

Sroof  of  the  identity  may  itiil  be  required,  action  by  such  plaintiff'  against  the  oo- 

alinalon  v.  Coltingham,  1  AmuL  Mac-  treipawer.      gprague  d.  Otket,  19  Pick. 

artn.  &  Ogle,  K.  11.     And  tee  Gairott  v.  466-468.    Judgment  and  wtjg&ction  in  on 

Jolingon,  11  0.  &  J.  178.     [A  verdict  and  action  on  a  bond  given  to  diisolre  an  at- 

judgnientfbr  B  in  an  action  at  law  brought  tachment,   conedlate  no    defence   to   an 

Bgaingt  him  by  A,  for  obsD-uutiiig  the  flow  action  on  a  bond  given  to  obtain  a  review 

of  water  to  A'e  mill,  in  which  action  B  put  of  the  action  iu  which  the  attachment  waa 

in  the  plea  of  "not  guilty,"  and  a  sped-  made,  for  »  breach  of  a  condition  to  enter 

flcation  ofdetence  denying  both  A's  right  auch  review  at  tbe  next  term  of  the  court. 

and  any  injury  thereto,  are  no  bar  to  a  Lehan  v.  Good,  8  Cosh.  802-809. 

■uit  in  equity  by  A  againat  B  to  rettrain  To  an  acdon  for  goods  sold,  the  defea- 

iuch  obctruction,  unleu  it  appear  either  by  dant  answered  that  he  had,  in  part  pay- 

the  record,  or  by  extrinaio  evidence  that  ment  of  the  price,  given  a  ipeciaJ  promise 

B  prevailed  in  the  action  at  law  because  to  pay  ~— —  ■'■■'—  -'  "•"  -'-'—•"  — ' 

.1   ,  ..      ..^..,., ...„i.>  had  per 

had  Dtb 

day  of  a  certain  month  waa  a  reasonable  action,  the  plaintiff  brought  i 

time  in  which  to  perform  a  certain  con-  the  special  promiae,  and  it  wu  held  th«t 

tract,  thu  record  of  a  former  judgment  be-  the  judgment  ibr  the  defendant  in  the  for* 

tween  the  asme  parties  eitablishing  that  mer  action  was  no   bar  to  the  Bubaequeot 

the  22d  day  of  the  aame  month  was  with-  action  on  the  apecial  promise.    Harding  s. 

In  a  reasonable  time,  ia  not  competent  evi-  Hale,  2  Gray,  899,  400.    A  having  ucd- 

dence.    Sage  v.  McAlpin,  11  Cuah.  186.  traded  to  convey  lind  to  B,  conveyed  it 

A  verdict  in  favor  of  the  dettodant  in  to  C.    B  brought  a  Ull  in  equity  againtl 
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former  suit  may  be  broad  enough  to  include  the  subject-matter 
of  the  second  action,  yet  if,  upon  the  whole  record,  it  remains 
doubtful  whether  the  same  Bubject^natter  were  actually  passed 
upon,  it  seems  that  parol  evidence  may  be  received  to  show  the 
truth.'  So,  also,  if  the  pleadings  present  several  distinct  proposi- 
tious,  and  the  evidence  may  be  referred  to  either  or  to  all  with 
the  same  propriety,  the  judgment  is  not  conclusive,  but  only 
primd  facte  evidence  upon  any  one  of  the  propositions,  and  evi- 
dence  aliunde  is  admissible  to  rebut  it.*  Thus  where  the  plaiatiff 
ill  a  former  action  declared  upon  a  promissory  note,  and  for  goods 
sold,  but  upon  executing  the  writ  of  inquiry,  aft«r  judgmeat  by 
default,  he  was  not  prepared  with  evidence  on  the  ooimt  for  goods 
sold,  and  therefore  took  his  dam^;eB  only  for  the  amount  of  the 
note ;  he  was  admitted,  in  a  second  action  for  the  goods  sold,  to 
prove  the  fact  by  parol,  and  it  was  held  no  bar  to  the  second 
actiou.*    Aud  upon  the  same  principle,  if  one  wrongfully  take 

A  Uld  C  tbr  a  t^flc  pertbnnuice  of  the         ■  Seddon  v.  TTOap,  fi  T.  E.  608;  Had- 

contnict,    but    judgment   vm    readered  \ej  v.  Qreen,  2  Tynrh.  890.     8m  ace. 

thereon  tbr  the  regpoodenU,  A  and  C.    B  Bridge  v.  Qn.j,  14  Pick.  25;  WebaCer  v. 

■ubaequentlj'  brought  on  action   at   law  Lee,  5  Mass.  884 ;  Ravee  d.  Fanner,  4  T. 

againat  A   to  recover  damages  for    the  R.  148;   Thurpe  s.- Cooper,  5  Bbg-llG; 

breach  of  the  contract,  and  it  was  held  Phiilipa  v.  Benck,  16  Johna.  186.    But  if 

that  the  judgment  in  the  equity  suit  wat  the  jury  hare  pawed  upon  the  claim,  it  \» 

DO  bbT  to  the  action  at  lav.    Buttiick  d.  a  bar  Uioueh  the;  maj  hate  disallowed  it 

Bokten,  8  Cush.  288-286.]  for  want  of  sufflcieot  eridenoe.     StaSbrd 

>  It  is  obvious  tlmt,  to  prove  what  wm  r.  Clark.  2  Bin^.  87T,  882,  per  Best,  C.  J. ; 
the  point  in  iuue  in  •  previoui  action  at  Phillip*  d.  Benck,  wapra.  So,  if  the  &cc 
common  law,  it  ii  necesaaiy  to  produce  conititntlng;  tlie  ban!*  of  the  chum  was 
tbe  cnd'rs  reconf .  Foot  d.  Glover,  4  Blsck£  proved,  among  other  thinga,  before  ta 
818.  And  see  Morris  u.  Eeyea,  1  Hill,  arbitrator,  but  he  awarded  no  damage*  fbr 
640 ;  Glasscock  v.  Hays,  4  Dana,  (i9 ;  it,  none  having  been  at  that  time  eipreaslv 
(Drake  v.  Merrill,  2  Jonea,  Law,  868.  A  claimed.  Dunn  o.  Murray,  »  B.  &  C.  780. 
petitionarforpartitSon,  claiming  title  under  So,  if  he  sues  for  part  only  of  an  entire 
a  judgment,  may  show  by  parol  evidence  and  indivisible  claim ;  as.  If  one  labora  for 
that  his  name  waa  incorrectly  staled  in  another  a  year,  on  the  game' hiring,  and 
the  judgment,  through  mistake  ;  and  it  is  aoes  for  a  month's  wages,  it  ii  a  bar  to 
not  necessary  for  thi«  purpose  that  the  the  whole.  Miller  ■>.  Covert,  1  Wend. 
mistake  should  be  previously  corrected  467.  But  it  aeems  that,  senenlly,  a  run- 
on  the  record.  And  where  ^ere  is  a  dif-  ning  account  for  goods  sold  and  delivered 
ference  between  the  description  of  the  does  not  constitute  an  entire  demand. 
iBDd  of  which  partition  is  demanded  in  a  Badger  r.  Titcomb,  16  K6k.  416.  Contra, 
petition  for  partition,  and  the  description  Guernsey  v.  Carrer,  8  Wend.  492.  So, 
of  land  in  a  judgment  under  which  the  if,  having  a  ulaim  for  a  greater  amotftit 
petitioner  claims  title,  he  may  show  by  consisting  of  aeveral  distinct  jlarticular*, 
pared,  that  the  land  described  in  both  is  he  sues  in  so  inferior  court,  and  takes 
the  same,  and  if  he  establishes  this  foot,  judgment  for  a  leas  amount.  Bsgot  v. 
then  the  former  judgment  is  ooncluaive  WQliams,  3  B.  &  C.  285.  So,  if  he  oh- 
evidence  of  bis  title  theteto.  Wood  v.  tains  an  interlocutoiy  judgment  for  his 
Le  Bsron,  8  Cush.  471.  47S ;  Root  v.  Pe!-  whole  claim,  but,  to  avoid  de]»',  lakes  a 
lowea,  6  Cush,  29;  Washington  Steam  role  to  compute  on  one  item  only,  and  eD- 
Facket  Co.  u.  Sickles,  24  How.  888.]  tera  a  mUe  pntajm  aa  to  the  other.    Bow- 

*  HendeiBon  o,  Ketmer,  1  Sichardson,  den  r.  Horae,  7  Bing.  716. 
B.fi». 
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another'B  borse  and  sell  him,  applying  the  money  to  his  own  use, 
a  recovery  in  treapasa,  in  an  addon  by  the  owner  for  the  taking, 
would  bo  a  bar  to  a  subsequeut  action  of  attumpttt  for  the  money 
received,  or  for  the  price,  the  cause  of  action  being  proved  to  be 
the  same.^     But  where',  from  the  nature  of  the  two  actions,  the 

1  IT  Tide.  18,  per  PatnBin,  J. ;  Toong  lar  judgment  nil  the  merita,  m>  that  the 

t>.   Black,  7  Cnmuh,  66&;  Idvenaore  ti.  whole  qneation  may  Iutb  been  determined 

tlencbell,  S  Pick.  88;    [Norton    v.  Do-  hy  that  abjudication;   ■ecoudly,  whether 

lierty,  S  Gny,  872.]     Whether  parol  eri-  the   former    litigation   wu   bebieeo  tlia 

deuce  would  be  admisaibla.  In  inch  ca^e,  aame  parlies,  in  the   aame  right  of  ca- 

to  prove  that  the  damages  airarded  in  padlf  litigating  in  tlie  lubeequent  iuit, 

trespjui  were  given  merely  for  the  tortioui  or   their   priTiei    respectively,    claiming 

taking,  without  including  the  value  of  Che  tlirough  or  under  them,  and  bound  aud 

good*,  to  which  no  evidence  had  been  of-  eetopped  by  chat  which  would  hind  and 

fiired;  fiuere,  and  aee  Loomit  v.  Greeo,  ealop  thoae  parties ;  and,  tliirdly,  whether 

7  Greenl.  Byfl.    (The  aMi^ees  of  an  in-  the  former  acljudication  was  had  before  a 

aotvent  debtor  brought  a  bill  in  equity  to  court  of  competent  jnriidlctioa  to  hear 

set  aside  conveyauces  of  properly  made  and  decide  on  the  whole  matter  of  contro- 

by  the    debtor   to   tlie   respondente,    as  versy,  embraced  in  the  subeeguent  suit. 

inade  and  taken  either  without  considera-  "  It  is  no  objection  that  the  former  suit 

tion  and  in  fraud  of  creditors,  or  by  way  embraced  more  su)fject<  of  controversy, 

of  unlawful  preference,   contnu;  to  the  or  more  matter  than  the  present;  if  tlie 

insolvent  laws.    The  hill  charged  the  res-  entire  subject  of  the  present  controTenr 

poodent*  in  the  common  form  with  com-  was  embraced  in  it,  it  ia  aofficient,  it  la 

Dining   and    conlede rating    with    divers  rajvdieata. 

other  persons  lo  the  complaiuHnCs  un-  "  Nor  is  it  necessary  that  the  parties 
known,  and  prayed  for  relief  against  the  should  be  in  all  respects  the  same.  If  by 
respondents  juinily  and  ieTerall}>;  and  law  a  judgment  could  have  beeu  given  in 
the  court  after  a  hearing  upon  the  merits  that  suit  tor  this  plaintiff  against  tlii*  de- 
decreed  that  the  demands  set  up  by  the  fendaut,  for  the  present  cause  of  action,  it 
respondents,  in  their  several  answers  were  has  passed  into  judgment.  Suppose  tres- 
justly  due  them  from  the  insolvent,  and  pass  for  assault  and  baitETy  against  five, 
tliat  the  conveyances  of  property  In  pay-  and  verdict  and  judgment  for  all  tlie  de- 
ment thereof,  were  not  made  in  ridatiun  fendants;  thenanewsuitforthesametrex- 
of  the  insolvent  laws,  and  dismissed  the  pass,  by  the  same  plaintiff,  against  one  of 
biU.  Tlie  assignees  subsequently  brought  the  defendants,  the  former  judgment  is  a 
an  action  of  trover  against  one  of  the  m-  good  bar.  In  actions  of  tort,  the  cause  of 
spondenis  in  the  equity  suit,  for  ilie  same  action  ia  sereral,  as  well  as  Joiut ;  and  if^ 
properly,  and  it  was  held  that  Che  decree  upon  the  evidence,  one  defendant  waa 
in  that  suit  was  a  bar  to  the  action  of  chargeable  with  the  trespass,a  verdict  and 
trover.  Bigelow  v.  Wlnsor,  1  Gray,  'JSfJ,  jud^ent  might  have  been  rendered 
803 ;  Shaw,  C,  J.,  in  delivering  tiie  opin-  against  him  severally  in  the  first  suit,  al- 
ien of  the  court  hi  this  case,  said :  "  One  though  the  other  defendants  had  a  verdict. 
valid  ju'lgmunt  by  a  court  of  competent  "Nor  is  it  essential,  that  the  two  tri- 
jurisdicUon.  between  the  same  parties,  bunal*  should  have  the. same  juilsdiction 
upon  consideratioiis  as  well  of  justice  as  in  otlier  respects,  provided  the  court  waa 
of  public  policy,  ia  held  lo  be  conclusive,  of  competent  jurisdiction  to  adjudicate 
except  where  a  review,  an  appeal,  or  le-  upon  the  entire  matter  in  controversy,  in 
heanng  in  some  form,  i*  allowed  and  reg-  the  subsequent  suit  Wheclier  it  be  a 
ulaled  by  law,  Nn  man  is  to  be  twice  court  of  law  or  equity,  of  admiralty  or  of 
vexed  with  the  same  controversy,  lit-  probate,  if  in  the  matter  in  controvcrs7 
ttrat  rdpiiUica  at  fmU  tit  lilium.  between  the  parties,  with  the  same  object 

"  To  ascertain   whether  a  past  judg-  Is  view,  (hat  of  remedy  between  them, 

ment  is  a  bar  to  another  suit,  we  are  to  tlie  court  had  jurisdiction  to  decide,  it  ia 

consider,  first,  whether  the  su^ect-matler  a   legal  abjudication    binding   on    these 

of  legal  controversy,  which  is  proposed  to  parties." 

be  brought  before  any  court  tor  adjudica-  To  render  a  former  judgment  between 

tion.  has  been  drawn  in  question,  and  the  same  parties  admissible  in  evidence  in 

within  the  issue  of  a  former  judicial  pro-  another  action  pending  between  them,  it 

reeding,  which  has  terminated  in  a  rcgu-  must  appear  that  the  Sict  sought  to  ba 
48* 
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causti  of  action  caiiaot  be  the  same  in  both,  no  arenuent  will  be 
received  to  the  contrary.    Therefore,  in  a  writ  of  right,  a  plea  in 

proved  bf  the  record,  wu  kctaallf  paw«d  brought  an  action  againit  B  on  one  of  Hm 
upon  by  tlie  jury  in  flniiing  tbeir  verdict  five  promiMor;  noiei,  and  B  put  in  hi* 
in  the  Ibmer  suit  U  U  not  neceiwry  sniwer,  detenmng  on  tbe  ume  gronnd* 
that  it  aliould  have  been  direct];  and  spe-  aa  he  had  detbnded  the  actiou  on  tha 
ciflcally  put  in  uuue  by  the  pleadingi ;  mortgage.  The  suit  on  the  note  came  to 
but  it  IB  BulHdeiit  if  it  is  ahonn  that  the  trial  aHer  judgment  woa  entered  in  thefoi^ 
gueatiun  whidi  was  tried  in  the  former  mer  action ;  and  it  waa  held,  that  B  waa 
actiuD  between  the  lanie  partiea  ■«  again  estopped  by  «aid  judgment  &om  again 
to  be  tried  and  settled,  in  the  suit  in  availing  hinuelf  id'  the  giDundi  of  do- 
vrliich  the  former  judgment  ia  offered  in  fenue  upon  irbich  he  had  befbte  inualetl. 
evidence.  And  parol  evidenoe  la  admiul-  Burke  d.  Miller,  4  Gray,  114,  116.  8e« 
ble  tu  iliow  that  the  lame  lact  waa  aub-  also  Bai^nt  u.  Fitzpatrick,  lb.  611,  614. 
milted  to,  and  passed  upon  by,  the  jury  in  A  contracted  with  B  to  forward  and  de- 
the  tbnner  action ;  because,  in  many  liver  certain  goods  belonging  to  A.  B 
caaes,  the  record  ia  so  general  in  iti  char-  intrusted  them  to  a  carrier,  who  failed  to 
acter,  that  it  could  not  be  known,  without  deliver  them.  A  brought  trover  againtt 
the  aid  of  such  proof,  what  the  precise  the  cacrier;  and  [he  carrier  obtained  in 
matter  of  controversy  was  at  the  trial  of  this  action  a  judgment  on  the  toeritt 
the  former  aclioa.  Thua,  where  the  &ct  against  A.  B  also  sued  the  carrier  for 
sought  to  be  established  by  the  plaintiSa  the  non-delivery  of  the  goods,  and  it  was 
in  a  suit  is  the  existence  of  a  copartner-  held  that  ^e  judgment  in  the  suitlH^ught 
ship  between  the  delendanls,  under  a  by  A  was  a  bar  to  the  suit  by  B.  Greens 
certain  name,  a  former  judgment  recoT-  s.  Clarke,  2  Kenisji,  343.  To  an  action 
ered  by  the  same  plainliffl  agunsi  the  bv  A  against  B  on  a  promissory  note 
same  defendants,  as  copartners,  under  given  by  B  to  A  in  payment  for  goods,  B 
such  name,  on  a  note  given  at  the  same  pleaded  want  of  consideration  by  reason 
time  with  the  one  in  suit,  is  admissible,  of  Qdse  lepresenlationi  of  A  concerning 
aJtIiougli  not  conclusive  evidence,  of  that  the  value  of  such  goods.  A  recovered 
&ct.  Uutuin  c.  Woodman,  9  Cush.  266,  judgment  for  port  only  of  the  note.  It 
^1.  Eastman  v.  Cooper,  16  Pick,  276,  was  held  that  this  was  a  bar  to  a  subse- 
279,  2B5.  But  in  an  action  of  replevin  for  quent  action  brought  by  B  against  A  W 
a  piano,  a  former  judgment  between  the  recover  damages  for  sut^  &]se  representa- 
same  parties,  in  an  action  oitra/iaei  quart  tions.  Burnett  v.  Smith,  4  Gray,  60.  In 
clautum,  in  which  the  taking-away  o!  the  replevin  by  a  tenant  against  his  landlord, 
aame  piano  was  alleged  by  way  of  aggra-  who  had  distrained  for  rent  in  arrear,  it 
vation,  is  not  conclusive  as  to  the  owner-  was  held  that  a  verdict  in  summaiy  pn>- 
ahipof  the  piano;  as  the  question  of  the  ceedings  Instituted  by  the  landlord,  to  re- 
title  10  tlie  piano  was  only  Indirectly  in-  move  the  tenant  for  default  in  thepaymeot 
volved.  GUbert  v.  Tliompson,  9  Cush.  of  rent,  that  no  rent  was  due,  was  condu- 
S4S,  SQO;  Putter  v.  Baker,  19  S.H.  ISO.  sive  on  that  point  — the  same  rent  being 
Lampcey  t>.  Nudd,  9  Foster,  299.  A  in  question  in  botJi  proceedings.  White 
judgment  for  the  demandant  in  a  re^  v,  Coataworth,  2  Selden,  N.Y.  187.  An 
action  with  possession  taken  under  it,  will  actiou  hrouglit  for  a  part  of  an  eoliie  and 
preclude  the  tenant  in  that  actjou  from  indivisible  demand,  and  a  recovery  thei«- 
aiterwards  asserting  against  such  demand-  in,  will  bar  a  subsequent  suit  for  the 
ant  any  personaT  property  in  the  build-  residue  of  the  same  demand.  Staple*  n. 
ings  whicli  he  had  erected  on  the  land.  Goodrich,  21  Barb.  817.  Warren  b. 
Doak  i>.  Wiswetl,  S3  Maine,  S66.  See  Comings,  6  Cush.  40S. 
Small  B.  Leonard,  28  Verm.  209;  Morgan  Where  it  ^ipears  at  atrial  in  this  state 
V.  Barker,  lb.  602;  Briggs  c.  Wells,  12  (Kew  York},  tliat  hi  a  former  suit  be- 
Barb.  567.  A  sued  out  a  writ  of  entry  to  tweea  the  same  parties  in  a  sister  slate, 
foreclose  a  mortgage  given  by  B  to  secure  the  causes  of  action  here  specially  de- 
the  payment  of  five  promissory  notes,  dared  on  and  all  growing  out  uf  the  same 
B  defended,  pleading  the  general  issue,  sutyect-niBtter,  could  have  been  proved  in 
and  specifying  certain  grounds  of  defence,  that  suit,  and  that  the  same  proof  oQered 
A  trial  was  had,  and  a  verdict  found  for  A  here  was,  in  the  former  sail,  property  in- 
upon  which  conditianal  judgment  was  troduced  and  oonsidered  on  the  mnits, 
subsequently  rendered  for  him:  and  the  and  jndgment  rendered  tor  the  defiendan^ 
amount  thereof  not  behig  paid,  A  took  such  judgmeiu  is  a  bar  to  the  secoml  sail 
possession  of  the  mortgaged  premises.  Baker  i>.  Band,  18  Barb.  152 1 
Pending   the   foregoing  proceedings,   A 
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bar  tliat  the  aame  tiUe  had  been  the  aole  subject  of  litigation  in  a 
former  actioQ  of  trespass  quare  claumtm  /regit,  or  in  a  former  writ 
of  entry,  between  the  same  parties,  or  others  privy  in  estate,  was 
held  to  be  a  bad  plea.'  Whether  the  judgment  in  an  action  of 
trespass,  upon  the  issue  of  liberum  t&i^mentum,  is  admissible  in 
a  subsequent  action  of  ejectment  between  the.  same  parties,  is  not 
perfectly  clear ;  but  the  weight  of  American  authority  is  iu  favor 
of  admitting  the  evidence.' 

§  533.  The  effect  of  former  recovery  has  been  very  much  dis- 
cussed, in  the  cases  where  different  aetumB  in  tort  have  auccettively 
heai  brought,  in  regard  to  the  same  chattel;  as,  for  example,  an 
action  of  trover,  brought  aiter  a  judgment  iu  trespass.  Here,  if 
title  to  the  property  was  set  up  by  the  defendant  in  the  first  action, 
and  it  was  found  for  him,  it  is  clearly  a  bar  to  a  second  action  for 
the  same  chattel ; '  even  though  brought  gainst  one  not  a  party 
to  tlie  former  suit,  but  an  accomplice  in  the  original  taking.*  So, 
a  judgment  for  the  defendant  in  trover,  upon  trial  of  the  merits, 
is  a  bar  to  an  action  for  money  had  and  reived,  for  the  money 
arising  from  the  sale  of  the  same  goods.^  But,  whether  the  plain- 
tiff, having  recovered  judgment  in  trespass,  vrithout  satisfaction, 
is  thereby  barred  from  afterwards  maintaining  trover  against 
another  person  for  the  same  goods,  ia  a  point  upon  vrhich  there 
has  been  great  diversity  of  opinion.  On  the  one  hwid  it  is  said 
that,  by  the  recovery  of  judgment  in  trespass  for  the  full  value, 
the  title  to  the  property  is  vested  in  the  defendant,  the  judgment 
being  a  security  for  tho  price ;  and  that  the  plaintiff  cannot  take 
them  again,  and  therefore  cannot  recover  the  value  of  another.^ 
On  the  other  hand,  it  is  argued,  that  the  rule  of  traneit  in  rem 
judicatam  extends  no  fartlier  than  to  bar  another  action  for  the 
same  cause  agaiust  the  same  party  ;^  that,  on  principle,  tlie  orip- 
n^  judgment  can  imply  nothuig  more  than  a  -promise  by  the 
defendant  to  pay  tlie  amount,  and  an  t^eemeut  by  the  pluutiff 

1  Arnold  v.  Arnold,  IT  Pick.  4;  Batei  *  Ferren  p.  Arden,  Cro.  Bl.  668;  8 

V.    ThocnpioD,    Id.   14,  ti. ;    Bennelt  d.  Co.  T,  i.  a. 

Holmea,  1  Dev.  t  Bat  486.  *  Kitchen  v.  CampbeU,  3  WiU.  2M\  3 

*  Hcwy  «.  Furmui,  1  Barr,  298.    And  W.  Bl.  827,  ■.  o. 

teeMerediihi'.  Gilpin,  6  Price,  146;  Kerr  «  Broome  v.  Wooton,  Tely.  67;  Ad- 

».  Cheis,  7   Watts,   871 ;    FoitBr  t>.  Mc-  ami  i-.  Bronghlon,  2  Stnu  1078 ;  Andrewi 

DlTit,  9  Watt!  849.  18,  s.  c. ;  Wliiie  p.  Philbrick,  6  Greenl. 

»  Pntl  V.  Boater,  2  Mod.  218 ;  8  Mod.  147 ;  Rotrers  o.  ThompMin,  1  Kite,  60. 

1,  e.o.  nom.      Putt  v.  Rawiteni,  ««e  2  '  Drake   v.    Mitchell,    S    Ea«t,    266; 

Show.  211 ;  Skin.  40,  67;  T.  Raym.  472,  CampbeU   o.    Phelp*,    1    Pick.    70,    per 

■.c^See  alM  Qrecl7i>.  Smith,  8W.  &  Wikle.J, 
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that,  upon  payment  of  the  money  by  the  defendant,  the  chattel 
shall  be  his  own ;  and  that  it  is  contrary  to  justice  and  the  analo- 
gies of  the  law,  to  deprive  a  man  of  his  property  witliout  satisfao* 
tion,  unless  by  his  express  consent.  SoluUo  pretii  emptumit  looo 
habetur.  The  weight  of  authority  Beems  in  fayor  of  the  latter 
opinion.' 

§  534.  It  is  not  necessary,  to  the  concIosiTeuess  of  the  former 
judgment,  that  itiue  should  have  been  taken  upon  the  precite  point 
which  is  coutroTerted  in  the  second  trial ;  it  is  sufficient,  if  that 
point  was  essential  to  the  finding  of  the  former  verdict  Thus, 
where  the  parish  of  Islington  was  indicted  and  convicted  for  not 
repairing  a  certain  highway,  and  afterwards  the  parish  of  St. 
Pancras  was  indicted  for  not  repairing  the  same  highway,  on  the 
ground,  that  the  line  dividing  tlie  two  parishes  ran  along  the  mid- 
dle of  the  road ;  it  was  held,  that  the  former  record  was  admissible 
and  conclusive  evidence  for  tiie  defendants  in  the  latter  case,  to 
show  that  the  road  was  wholly  in  Islington ;  for  the  jury  must 
have  found  that  It  was  so,  in  order  to  find  a  verdict  against  the 
defendants.^ 


Kaym.  614,  i.e.;   LatlreU  d.  KejneU,  1  . 

Mixl.  ^2;  Bro.  Abr.  tit.  Judgm.  pi.  98;  or  >u<a«  an  liable  joinf^y  and  not  tcatratlg, 

Moreian's  uue,   Cro.   El.  SO;   Cooke  d.  ajudgment  against  one,  though  without 

Jeaner,  Hub.  6B;  liTitiKBton  v.  BUhop,  1  tatiafiictioii,  i>  •  bM  lo  aoo^er   action 

Julins.  'iSO ;  RawBon  e.  Turner,  4  Johoa.  agaiuit  any  of-  tbe  othen  Ibr  the  isnM 

42S;   'i    Kent,    Comm.    888;    Curtia   n.  caiue;  but  It  it  not  a  bar  to  ao  action 

Groat,  6  Johns.   168  ;    Corbett  el  ai.   v,  agaioat  a  aCranger.    As  &r  aa  an  actioD  is 

Barnea,  W,  Jonei,  377  ;   Cro.  Car.  448 ;  the  forn  of  tort  can  be  said  to  be  eztdn- 

7   Vin.  Abr.  341,  pi.   10,   ».  o. ;    Barb  d.  liiely  joint  in  ita  nature,  this  rule  may 

Fith,  6  Wcft.  I^w  Joum.  278,     The  foro-  govern  It,  bat  no  Guther.    Thia  doctrine, 

going  authoriliea  are  tiited  aa  eatabliahios  ai  applicable  to  joint  coatracu,  luu  been 

prindpUt  in  uppoailion  to  tbe  doctrine  of  recently'  discuued  in  England,  in  the  case 

Broome  v.  Woutou.    The  foUowing  caaes  of  King  r.  Hoare,  18  2d.  &  W.  494,  in 

are  dirm  adjudicatioBii   lo   the   contrary  which    it  waa  h^    that   the  judgment 

of  that  ca«e.     SaadenoD  b.  Caldwell,  2  agaiuat  one  alone  waa  a  bar  to  a  aulna- 

Aiken,    195;    Oaterhout    v.    Roberta,    8  quenC  action  against  the  other. 
Cowan,  48;    Elliott  v.   Porter,  5   Dana,         »  Eei   v.   St.   FftQcnu,   Feake'a   Caa. 

299.      See    alao   Campbell  v.   Fhelpi,   1  219;  2  Saund.  169,  note   {10},   b;   Wil- 

Pick.  TO,  per  Wilde,  J.;  Claxton  v.  Svift,  liania.    And  aee  Andrews  d.   Brown,  8 

2  Show.   441,  494 ;    Jones  n.  McNeil,  2  Cu«h.  ISO,     So,  where,  upon  a  complaint 

Bail.  466;  Cooper  n.  Shepherd,  2  U.  G.  for  flowing  the  plaintifl'a  lands,  under  a 

&  S.  266.    The  ju«t  deduction  from  all  particular  statute,  damages  were  awarded 

the  audiorities,  as  well  as  the  right  con-  for  the  past,  and  a  prospective  asaessmeut 

elusion  opon  principle,  seema  to  be  this,  of  damages  made,  for  the  future  flownge; 

— U'at  lliejui^inent  in  trespiiM  or  trover  upon  a  gubsequetit  application  fbr  an  in- 

will  not  traiukr  the  tiiU  of  tiie  goods  lo  crease  of  the  asaeaanient,  the  defendant 

the  defendant,  altliough  It  is  pleadable  in  waa  precluded  from  setting  up  a  right  in 

bar  of  uiy  action  aCtenrards  brought  by  himself  to  Bow  the  land,  for  the  right 

tlie    same  plaintiff,   or  those    in  privity,  must  necessarily  have  been  determined  in 

with  him,  against  the  same  defriuMn^  or  th«    pr«*iaiu   pttkCMdings.     Adama   o. 
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5  685.  We  haye  already  observed,  in  general,  th&t  parHet  in  th« 
larger  UfftU  sense,  are  all  perBone  having  a  right  to  control  the  pro- 
ceedings, to  aake  defeace,  to  adduce  and  eroBB-examine  witnesses, 
and  to  appeal  from  the  decision,  if  any  appeal  lies.  Upon  this 
ground,  the  lessor  of  the  plaintiff  in  ejectment,  and  the  tenant, 
are  the  real  partieB  to  the  salt,  and  are  concluded  in  any  future 
action  in  their  ovu  names,  by  the  judgment  in  that  suit.^  So,  if 
there  be  a  trial  between  B.*b  lessee  and  E.,  who  recovers  judg- 
ment ;  and  afterwards  another  trial  of  title  to  the  same  lands, 
between  E.'s  lessee  and  B.,  the  former  verdict  and  judgment  will 
be  admissible  in  evidence  in  favor  of  £.'b  leasee  against  B. ;  for 
the  real  parties  in  both  cases  were  B.  and  E.' 

§  686.  The  case  of  privies,  which  has  already  been  mentioned, 
is  governed  by  principles  similar  to  those  which  have  been  stated 
in  regard  to  admissions ; '  the  general  doctrine  being  this,  that  Qie 
person  who  represents  another,  and  the  person  who  is  represented, 
have  a  legal  identity ;  so  that  whatever  binds  the  one,  in  relation 
to  the  subject  of  their  common  interest,  binds  the  other  also. 
Thus,  a  verdict  and  judgment  for  or  against  the  ancestor  bind  the 
heir.*  So,  if  several  successive  remainders  are  limited  in  the  same 
deed,  a  judgment  for  one  remainder-man  is  evidence  for  the  next 
in  successioD.^  But  a  judgment,  to  which  a  tenant  for  life  was  a 
party,  is  not  evidence  for  or  against  the  reversioner,  unless  he 
came  into  the  suit  upon  aid  prayer.*  So,  an  assignee  is  bound  by 
a  judgment  f^ainst  the  assignor,  prior  to  the  assignment.^  There 
is  the  like  privity  between  the  ancestor  and  all  claming  under  him, 
not  only  as  heir,  but  as  tenant  in  dower,  tenant  by  the  courtesy, 
legatee,  devisee,  Ac'  A  judgment  of  ouster,  in  a  qao  warratUo, 
against  the  incumbent  of  an  ofiSce,  is  conclusive  evidence  against 


InTolred  direcil?  in  the  rormer  iisue,  but  other  defeDdant  in  mother  > 

u  to  all  AcM  inddentaJl;  involved,  and  pearing  that  he  ftlao  acted  by  the  com. 

which  irure  in  tact  passed  upon,  an  the  nuod  of  J.  8.,  who  wai  conaidered  tb* 

fbundation  of  the  fonner  decision.    Beg.  nti  partv  In  both   casea.     Kinnenty  v. 

K.  Hardngton,  4  Etlia  &  Bl.  780,1  Orpe,  2  Dong.  517 ;  1  Dong,  H. 

>  Doe  D.  Huddart,  2  Cr.  U.  &  B.  816,  *  Supra,  M  180,  189,  6W. 

822;   Doe  v.  Preece,  1  Tttw.  410;  Ailin  *  Locke  r,  Nortwme,  S  Mod.  ML 

p.    Parkin,    2    Burr.    666;     Wright    i>.  «  BnU.  N.  P.  2S2 ;  Pyke  P.  Cnvdi,  1 

Tathttm,  1  Ad.  &  Ei.  8,  19 ;  BnlL  N.  P.  Ld.  Haym.  780. 

232;  Graves  v.  Joice,  6  Cowen,  261,  and  •  BoU.  N.  P.  282. 

caaea  there  cilcd ;   [ Atnick  d,  Ovier,  2G  '  Adanu  c.  Banwa,  IT  HaM.  866. 

Penn.  Si.  R.  600.]  •  Locke   p.  Morbonie,    8   Hod.    141: 

*  Bull.  N.  P.  282;   Calhoun  ir.  Dun-  On&«m  c.  Moiewood,  8  But,  S68. 
Blng,  4  Dall,   120.    So,  a  judgmsnt  Is 
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those  Ti-Lo  derive  their  title  to  office  under  him.^  Where  one  sued 
for  diverting  water  from  hie  works,  and  had  Judgment ;  and  afler- 
wards  be  ajid  another  sued  the  same  defendants  for  a  Bunilar 
iiyury ;  the  former  judgment  was  held  admissible  in  evidence 
for  the  plaintiEfe,  being  primd  facie  evidence  of  their  privity  in 
estate  with  the  plaintiff  in  the  former  action.'  The  same  rule 
applies  to  all  grantees,  they  being  in  like  manner  bound  by  a 
judgment  concerning  the  same  land,  recovered  by  or  against  their 
grantor,  prior  to  the  conveyance,^ 

§  537.  Upon  the  foregoing  principles,  it  is  obvious  that,  as  a 
general  rule,  a  verdict  and  judgment  in  a  eriminal  case,  though 
admissible  to  establish  the  fact  of  the  mere  rendUion  of  the  judg- 
ment, cannot  be  given  in  evidence  in  a  civil  action,  to  establish  the 
fcuAa  on  whixK  it  wm  rendered.^  If  the  defendant  was  convicted, 
it  may  have  been  upon  the  evidence  of  the  very  plaintiff  in  the 
civil  action ;  and  if  he  was  acquitted,  it  may  have  been  by  colla- 
eion  with  the  prosecutor.  But  beside  this,  and  upon  more  general 
grounds,  there  is  no  mutuality ;  the  parties  are  not  the  same ; 
neither  are  the  rules  of  decision  and  the  course  of  prooeedii^  the 
same.  The  defendant  could  not  avail  himself,  in  t^e  criminal 
trial,  of  any  admissions  of  the  plaintiff  in  the  civil  action ;  and, 
on  the  other  hand,  the  .jury  In  the  civil  action  must  decide  npou 
the  mere  preponderance  of  evidence ;  whereas,  in  order  to  a  crimi- 
nal conviction,  they  most  be  satisfied  of  the  party's  guilt,  beyond 
any  reasonable  doubt.  The  same  principles  render  a  jui^^ent  in 
a  civil  action  inadmissible  evidence  in  a  criminal  prosecution.' 

1  B«x  V.  Maror,  &c.  of  Tork,  6  T.  R.  hftve  laid  moch  itTMi  upon  the  qoMtion, 

66,  72,  76 ;  Bull.  N.  P.  231 ;  Rex  v.  Heb-  whether  the  plaintiff  in  the  civfl  sctloi 

dea,  2  Stra.  1109,  n.  (!}.  irw  or  wu  not  a  witaew  on  the  indict- 

'  BlalcGmore  u.  GlamorgwiahiTe  Canal  ment.  Upon  which  Parke,  B.,  in  Blake- 
Co.  2  C.  M.  ft  K.  1S8.  more  v.  Olamoi^anahira  Canal  Co.  2  C.  U. 

*  Foster  v.  E.  of  Derby,  1  Ad.  &  EL  ft  R.  1S9,  remarked  as  foliowi :  "The 
7BT,  per  LittJedale,  J.  ca*e   being   brought  wlihin  the   genttsl 

*  Mead  II.  Boiloa,  8  Cnab.  404.  In  rule,  that  a  Terdict  oa  the  matter  ui  iuue 
one  case  it  was  heUI,  Chat  the  depoiition  ia  evideece  tor  aod  ag:ainit  paniee  and 
of  a  witness,  taken  biafore  the  corooer,  on  privies,  no  ezceptioa  can  be  allowed  in 
an  inquir?  touching  the  death  of  a  person  the  pardcular  actloD,  on  the  ground  that  a 
killed  by  a  collision  betweeu  two  Tcssels,  drcumstance  occnn  in  it,  which  fbnns 
was  receivable  in  evidence,  In  an  action  one  of  the  reasons  whr  venjicta  betweeu 
tor  the  negligent  maoagement  of  ooe  of  diflferent  partial  are  held  to  be  inadmisaible, 
them,  if  ttie  witness  he  shown  to  be  be-  any  more  than  the  absence  of  all  such  dr- 
yond  sea.     Sills  v.  Brown,  9  C.  &  P.  601,  conutancea,  in  a,  particular  case,  would  be 

r:r  Coleridge,  J. .  But  quart,  and  see  2  allowed  to  form  on  exception  to  the  gene- 

bil.  Evid.  74,  76;  in/m,  $  663.  ral  rule,  that  verdicts  between  other  pap- 

'  1  Bull.  N.  P.  233 ;  Rex  e.  Boston,  4  tiei    cannot   be    received.     It .  li    mncb 

East,  672;  Jonei  u.  White,  1  Stra.  68,  Jier  wiser,  and  more  convenient  lor  the  ad- 

Prstt,  J.     Some  of  the  older  authorities  miniitaation  of  juslicf,  to  abide  a*  mw^ 
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§  538.  But,  as  we  have  bafore  remarked,^  the  verdict  and  jadg- 
lueiit  iu  an;  case  are  alvays  admissible  to  prove  the  fact,  that  the 
judgment  wat  rendered,  or  the  verdi^  given;  for  there  is  a  material 
difToroace  between  proving  the  existence  of  the  record  and  its 
tenor,  and  using  the  record  as  the  medium  of  proof  of  the  matters 
of  fact  recited  in  it.  In  tlie  former  case,  the  record  can  never  be 
considered  as  ret  inter  alios  aeta;  the  judgment  being  a  publio 
traiiHactlQu,  rendered  by  public  anthority,  and  being  presumed  to 
be  faithfully  recorded.  It  is  therefore  the  only  proper  legal  evi- 
dence of  itself,  and  is  conclusive  evidence  of  the  fact  of  the  rendi- 
tion of  tlie  judgment,  and  of  all  the  legal  consequences  resulting 
fjxim  that  fact,  whoever  uLay  be  the  parties  to  the  suit  in  which  it 
is  oSered  in  evidence.  Thus,  if  one  indicted  for  an  assault  and 
battery  has  been  acquitted,  aud  sues  the  prosecutor  for  mfdicious 
prosecution,  the  record  of  acquittal  is  evidence  for  the  plaintiff,  to 
establish  that  fact,  notwithstanding  the  parties  are  not  the  same. 
But  if  he  were  convicted  of  the  offence,  and  then  is  sued  in  tres- 
pass for  the  assault,  the  record  in  the  former  caw  would  not  be 
evidence  to  establish  the  fkct  of  the  assault ;  for,  as  to  the  matters 
involved  in  the  issue,  it  is  ret  inter  aliot  acta. 

§  539.  The  dittinction  between  the  admiseibility  of  a  judgment 
a»  a  fact,  and  as  evidence  of  viterior  faett,  may  be  further  ilhu- 
trated  by  tho  Instances  in  which  it  has  been  recognized.  ThuR,  a 
judgment  against  the  sheriff  for  the  misconduct  of  his  deputy  is 
evidence  against  the  latter  of  the  fact,  that  the  sheriff  has  been 
compelled  to  pay  the  amount  awarded,  and  for  tho  cause  alleged ; 
but  it  is  not  evidence  of  the  &ct  upon  which  it  waa  founded, 

u  possible  by  general  mlei."    A  record  darit.  In  which  the  defendant  had  «vom 

af  juil<niient  in  a  criminal  ca*e,  upon  a  that  Che  proaecntor  waa  indebted  to  him 

plea  uf  "  guihy,"  ia  admiaslble  in  a  civil  in  £40,  and  the  dril  auit  being  submitted 

autiuD  atcninit  the  party,  at  a  solemn  jadi-  to  arbitndon,  the  arbitrator  awarded  that 

cial  oonresslon  of  ttie  but;   and,  accord-  nothing  waa  due,  the  award  wb<  offered  in 

ing  to  some  authorities,  it  is  conclusive,  evidence  against  the  prisoner,  as  proof  of 

But    lis  conctusivenen  has   since    been  the  falsity  of  hia  affidavit;  but  the  court 

doubled ;   for  llie  plea  ma?   have  been  held  it  as  merely  tlie  declaration  of  tlie 

made  to  avoid  expense.    See  Fhil.  &  Am.  arbitrator's  opinion,  and  therefore  not  ad- 

on  Kvid.  liLUt,  n.  (4):   2  Phil.  Evid.  2o;  missible  in  a  criminal  proceeding,      (Ttie 

Unidlcy  c  Bradley,  2  Faiif.  867  ;  Regina  record  or  the  conviction  of  a  thief,  on  hia 

h.  Mureau,   12  Jar.  626;   11  Ad.  &  El.  plea  of  "guilty"  to  an  indictment  against 

lO'id.  H.  s. ;  Clark  v.  Irrln,  9  Ham.  ISI.  him  alone  tor  atealiog  certain  property,  la 

But  ihe  plea  uf  nolo  emlendere  is  an  admis-  not  admissible  in  evidence  to  prove  tlie 

sion  for  that  trial  only,   and  is  not  ad-  thefl,  on  the  trial  of  a  receiver  of  that 

miasiUe   in  a  aubsaquent  action.    Com-  property,  upon  an  indictment  against  him 

monweahh  v.  Horton,  U  Pick.  206 ;  Guild  alone,   which  indictment  does  not   aver 

v._  Lee,  it  Law  Keporier,  p.  428 ;  tupra,  gj  that  the  thief  has  been  <»nvicted.     Cas» 


D.gitizecbyG00glc 


676  LAW  OF  ETIDENCE.  [PAJtT  m. 

namely,  the  misconduct  of  the  deputy,  rnilesa  he  was  notified  of 
the  Buit  and  required  to  defend  it.i  So  it  is  in  other  cases,  vhera 
the  officer  or  party  has  a  remedy  orer.'  So,  vhere  the  record  is 
matter  of  inducement,  or  ueceBsarily  introductory  to  other  evi- 
dence ;  ae,  in  an  action  against  the  sheriff  for  neglect,  in  regard  to 
au  execution ; "  or  to  show  the  testimony  of  a  witness  up«n  a 
former  trial ;  *  or  where  the  Judgment  constitates  one  of  the  muui- 
meuts  of  the  party's  title  to  flu  estate ;  aa,  where  a  deed  was  made 
under  a  decree  in  chancery,*  or  a  sale  was  made  by  a  sheriff,  upon 
au  execution.^  So,  where  a  party  has  concurrent  remedies  against 
several,  and  has  obttuned  satisfaction  npon  a  judgment  against 
one,  it  is  evidence  for  the  others.'  So,  if  one  be  saed  alone, 
npon  a  joint  note  by  two,  it  has  been  held,  that  the  judgment 
agauist  him  may  be  shown  by  the  defendants,  in  bar  of  a  second 
suit  against  both,  for  the  same  cause,  to  prove  that,  aa  to  the 
former  defendant,  the  note  is  extinct.^  So  a  judgment  inter  alioa 
is  admissible,  to  show  the  character  in  whidi  the  possessor  holds 
his  lands.* 

§  539a.  Bat  where  the  contract  u  aeoeral  at  well  tu  joint,  tt 
seems  that  the  judgment  in  an  action  against  one  is  no  bar  to  a 
subsequent  action  against  all ;  nor  is  the  judgment  against  all, 
joiutly,  a  bar  to  a  subsequent  action  against  one  alone.  For  when 
a  party  enters  into  a  joint  and  several  obligation,  he  in  effect 
agrees  that  he  will  be  liable  to  a  joint  action,  and  to  a  several 
action  for  the  debt.  In  either  case,  therefore,  the  bar  of  a  former 
judgment  wonld  not  seem  to  apply ;  for,  in  a  legal  sense,  it  waa 
not  a  judgment  between  the  same  parties,  nor  upon  the  same  con- 
tract. The  contract,  it  is  said,  does  not  merely  give  the  obligee 
an  election  of  the  one  remedy  or  the  other,  but  entitles  him  at 
once  to  both,  though  he  can  have  but  one  satisfaction.*'' 

>  Tjter  V.  nimer,  12  Hmi.  196,  per 
Parker,  C.  J.  i 

'Kip  ti.   BriBham,  6  Johni.  IfiS;    7    028,  6S1,  SSfi,  per  Ba^n.,  u. 
Joluia.   168 1    Gnffln  i>.  Broira,   2  Pick.         «  DbtIb  v.  Louudee,  1  Bing.  m 
80*;    Weld   v.    Nichota,   17  Pick.    588;    ""     "■■■'■•-       -    - 
Head  u  McDonald,  7  Monr.  203. 

■  Adami  V.  Balch,  6  Greenl.  188,  H.  la. 
*  ClATges  V.   Sliervrin,   12  Mod.   848;        >°  The   United   State*  v.   Ctuhman,  3 

Foster  t>.  Sliaw,  T  S.  &  R.  15S.  Snmn.  R.  428,  487-441,  per  Stcrj,  J.    8e« 

°  BaiT  e.  Gratz,  4  Wheat  218.  alw  Sheehy  v.  Mondeiille,  6  Cranch.  268, 

■  WiUD^r  u.  Schlatter,  2  Rawle,  8G9 ;  286 ;  Lechmere  v.  Flelcher,  1  C.  &  AL 
Jackaonc  Wood,  S  Wend.  27, 81  j  Foirler  628,  084,  636,  per  Bajley,  B.:  [Klrkufr 
■.  SaTBge,  8  Conn.  90,  9G.  rick  n.  StingLer,  2  Carter,  269.1 

1  forweU  D.  Uilliard.  S  N.  Hamp.  S18. 
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§  540.  In  regard  to  foreign  judgmentt,  they  are  UBuall;  consid- 
ered in  two  general  aapocts :  first,  as  to  judgments  m  r^n  ;  and, 
secondly,  as  to  judgments  in  peraonam.  The  latter  are  ag^ 
considered  tuder  several  heads :  first,  vhere  the  judgment  is  set 
up  bj  way  of  defence  to  a  suit  in  a  foreign  tribunal ;  secondly, 
whore  it  is  sought  to  be  enforced  in  a  foreign  tribunal  against  the 
original  defendant,  or  his  property ;  and,  thirdly,  where  the  judg- 
ment is  either  between  subjects,  or  between  foreigners,  or  between 
foreigners  and  subjects.^  But,  in  order  to  found  a  proper  ground 
of  recognitiou  of  a  foreign  judgment,  under  whichsoever  of  these 
aspects  it  may  come  to  be  considered,  it  is  indispensable  to 
establish,  that  the  court  which  pronounced  it  had  a  lawful  juris- 
diction over  the  cause,  over  the  thing,  and  over  the  parties.  If 
the  jurisdiction  fails  as  to  either,  it  is  treated  as  a  mere  nullity, 
liaviug  no  obligation,  and  entitied  to  no  respect  beyond  the  domes- 
tic tribunals.* 

§  541.  As  to  jhreign  jiu^mentt  in  rem,  if  the  matter  in  con- 
troversy is  land,  or  other  immovable  propt^y^  the  judgment  pro- 
nounced in  the  forum  m  aiUe  is  held  to  bo  of  universal  obligation, 
as  to  all  the  matters  of  right  and  title  which  it  professes  to  decide 
in  relation  thereto.'  "The  same  principle,"  observes  Mr.  Jus- 
tice Story,*  "  is  applied  to  all  other  cases  of  proceeding  in  rem, 
where  the  subject  is  movable  properttf,  within  the  jurisdiction  of 
the  court  pronouncing  the  judgment.'  Whatever  the  court  setties 
as  to  the  right  or  titie,  or  whatever  disposition  it  makes  of  the 
property  by  sale,  revendication,  transfer,  or  other  act,  will  be  held 
valid  in  every  other  country,  where  the  same  question  comes 
directly  or  indirectiy  in  judgment  before  any  other  foreign  tri- 
bunal. This  is  very  familiarly  known  in  the  cases  of  proceedings 
m  rem  in  foreign  courts  of  admiralty,  whether  they  are  causes  of 

I  Id  what  fbllowi  on  the  subject  of  in  ttvor  of  the  nipeiior  courts,  in  &  ttaia 
fikreign  judgnienli,  1  hare  nmidj  tnui-  or  ooDntrr.  in  tbeir  own  tribniuUi.  Or*. 
tcribed  «iul  abridmd  what  hu  ivoently    iuun  v 


laamed  Conunentariet  on  tbe  ConBict  of  the  qnestion  of  jaritdiction  ii  eiCabliahed, 

I«WB,  ch.  16  I'id  edit.).  the  tame  favonible  preaumptlon  should  b« 

*    Storr,    ConQ.   Lava,    ${   5S4,  686  ;  applied  to  all  judgments.    Slal«  f .  Uiudl- 

Bom  v.  BiiuelT,  4  Crandi,  269,  270,  per  moo,  27  Penn.  St.  4T9.| 
Manhall,  C.  J. ;   Smith  o.  Kiunrlion,  11         '  Stoiy,  Coofl.  I«wi,  H  682,  bIG,  661, 

N.  Ibrap.  R.  lei;  lUngel;  v,  Webtter,  691. 
Id.  299.     [  •  There  seem*  to  be  no  such         *  Storj,  Confl.  I^irs,  (692.    Sm  alia 

Cimption  in  &Tor  of  the  juiiadiction  of  Id.  {  697. 
p  oDurti,  or  of  inferior  dinnestic  tri-         '  See  EamM  on  Equi^,  B.  8,  dk  % 

bnnila,  according  to  the  ■"»»'■"  Dnuua  pro-  )  4. 
Momtatur  rita  mm  aOa,  as  that  whidi  exiate 
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prize,  or  of  bottomry,  or  of  salrage,  or  of  forfeiture,  or  of  anj 
of  the  like  nature,  over  which  such  courts  have  a  rightful  juris- 
dictioD,  founded  on  the  actual  or  conBtructire  pOBseasion  of  tiie 
8ubjoc^matter.'  The  same  rule  is .  applied  to  other  courts  pro- 
ceeding in  rem,  BQch  as  the  court  of  exchequer  in  England,  and 
to  other  courts  exercising  a  like  jurisdictioD  in  rem  upon  seizures.' 
And  in  cases  of  this  sort. it  is  wholly  immaterial  whether  the 
judgment  be  of  acquittal  or  of  -condemnation.  In  both  caseH  it  is 
equally  conclusive.^  But  the  doctrine,  however,  is  always  to  be 
understood  with  this  limitation,  that  the  judgment  has  been 
obt^ned  bond  fide  and  without  fraud ;  for  if  &aud  has  interrened, 
it  wilf  doubtless  avoid  the  force  and  validity  of  the  seutdnco.*  So 
it  muBt  appear  that  there  have  been  regular  proceedings  to  found 
the  judgment  or  decree ;  and  that  the  parties  in  interest  m  rem 
have  had  notice,  or  an  opportunity  to  appear  and  defend  their 
interests,  either  personally,  or  by  their  proper  representatives, 
before  it  was  pronounced ;  for  the  common  justice  of  all  nations 
requires  that  no  condemnation  shall  be  pronounced,  before  the 
party  has  an  opportunity  to  be  heard."' 

§  542.  Proceedings  also  by  creditors  against  the  personal  prop- 
erty of  their  debtor,  in  the  hands  of  third  persons,  or  against  debts 
due  to  him  by  such  third  persons  (commonly  called  the  process 
of  f&reiffn  ottachmeKt,  or  gamUhmmt,  or  ^"uatee  proeeaa) ,  are  treated 
as  in  some  sense  proceedings  tn  rem,  and  are  deemed  entitled  to 

>  Croadwn  v.  Leonud,  4  Cruich,  183;  contnrj  to  tbe'lain  of  nations ;  8  B.  &  P. 

WiUUms  D.  Annrord,    7   Cranch,  428;  216,  per  Ld.  AlvRiile}-,  C.  J.;  or,  if  there 

Rom  f.  HimelT,  4  Cnuicb,  241 ;  Hudson  be  anv  ambiEuitj  as  to  what  wu   thp 

D.  Queatier,  4  Cnjich,  298;  The  Harj,  B  ground  of  coodemiutloD;  it  ii  noC  conda- 

Cnnch,  126, 142-146 ;  1  Stark.  Brid.  pp.  iItb.    Dalgleiah  d.  Hodgwn,  T  Bing.  436, 

246,  347,  218;  AUrshail  on  Insor.  B.  1,  604. 

ch.  S,  ;  e,  pp.  412, 486 ;  Grant  v.  McLach-         *  lUd. ;  1  Stark,  od  Evid.  pp.  228-282, 

lin,  4  Johnt.  84 ;  Peters  v.  The  Warren  246,  247,  248 ;  Oflleton  v.  Hojt,  8  Wheat- 

Ina.  Co.  8  Sumner,  889 ;  Bland  d.  Bam-  on,  246 ;  Williams  d.  AnnroTd,  7  Cnnch, 

field,  8  Swanit.  604,  605;  Braditreet  d.  428. 
Neptune  Inaur.  Co.  8  Sumner,  600;  Ma-         ■  lUd. 

eoun  D.  New  Eagland  Inanr.  Co.  1  Storr,         *  Dnchets  of  Kfagiton'f  oate,  11  State 

B.  IGT.    The  different  degree)  of  crecUt  Triali,  pp.   261,   262;    s.  c.  20  HoweD, 

given  to  foreign  lentencei  of  condemna-  State  Iriala,  p.  866;  Id.  p.  688,  the  opin- 

&an  in  prize  causes,  by  the  American  state  ion  of  the  judges ;  Bradstreet  t>.  The  Kep- 

coum,   are  stated  in  4  Coven,  R.  620,  tune  Insur.  Co.  S  Somner,  600 ;  Magonn 

note  3.     1  Stark.  End.  2S2  (6th  edit.},  f.  The  New  England  Insur.  Co.  1  SI013-, 

notes  hy  Uetcajf,  See  also  2  Kent,  Comm,  R.  167.    If  the  fin^ign  oourt  is  constituted 

120,  121.     K  a  foreign  sentence  of  con-  bf  persons  interested  in  the  matter  in  di»- 

demnation  as  prize  is  monifestl;  errone-  pute,  the  judgment  is  not  binding.    Price 

ous,  as  if  it  professes  to  be    made   on  d.  Dewhnrst,  S  "'      """ 
partlcnlar  grounds,  wblch  are  set  fbrth,         '  f 

but  which  plainlr  do  not  warrant  the  de-  Co.  1 

ci«e:  CalTert  v.  Bovll,  T  T.  R.  628;  Pot-  tune 

lard  D.  Bell,  S  T.  R.  444 ;  or.  on  groundi  N.  Engiaad  Inaor.  Co.,  1  Story.  R.  167. 
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Ai6  same  consideration.^  But  in  this  last  class  of  cases  we  are 
especially  to  bear  in  mind,  that,  to  make  any  judgment  eSectual, 
the  court  must  possess  and  ezarciBe  a  rightful  jurisdiction  over  the 
re»,  and  also  over  the  person,  at  least  so  far  fLS  the  re»  is  concerned ; 
otherwise  it  will  be  diaregarded.  And  if  the  jurisdiction  over  tlie 
res  bo  well  founded,  but  not  over  the  person,  except  afi  to  the  reg, 
the  judgment  will  not  be  either  conclusive  or  binding  upon  tha 
[rttrty  iM  perttmam,  although  it  may  be  in  rem.' 

§  543.  In  all  these  cases  the  same  principle  prevails,  that  tjie 
judgment,  acting  in  rem,  shall  be  held  conclutive  upon  the  tHU  and 
transfer  and  disposition  of  the  property  itself,  in  whatever  place 
tlie  same  property  may  afterwards  be  found,  and  by  whomsoever 
the  latter  may  be  questioned ;  and  whether  it  be  directly  or  inci 
dentally  brouglit  in  question.  Bat  it  is  not  so  universally  settled, 
that  the  judgment  is  conclusive  of  all  points  which  are  incidentally 
disposed  of  by  the  judgment,  or  of  the  facts  or  allegations  upon 
which  it  professes  to  be  founded.  In  this  respect,  different  rulet 
are  adopted  by  different  states,  both  in  Europe  and  in  America. 
In  England,  such  judgments  are  held  conclusive,  not  only  in  rem, 
but  also  as  to  all  the  points  and  facts  which  they  professedly  or 
incidentally  decide."  In  some  of  the  American  states  the  same 
doctrine  prevails.  While  in  other  American  states,  the  judgments 
are  lield  conclusive  only  in  rem,  and  may  be  controverted  as  to  all 
the  incidental  grounds  and  facts  ou  vhich  they  profess  to  be 
founded.* 

§  544.  A  similar  doctrine  has  been  contended  for,  and  iu  many 
cases  successfully,  in  favor  of  sentences  which  touch  the  general 
eapacity  of  peraoTu,  and  those  which  concern  marrioffe  and  divorce. 

1  See  cueea  dted  in  4  Cowen,  R.  620,  the  pl^ntiff  and  otlien.    The  properlr 

621,    n. ;    81017,    Confl.    I^wi,    3  649:  was  Mixed  and  coadeniiiad  in  the  Daniih 

Holmei  r.  Remien,  20  Johni.  229;  Hull  coaHa.    Lord  Nottingham  held  the  bbd- 

V.   Blake,    IS  Mass.    1^ ;    McDtudel   r.  fence  conuliuire  Bgainat  the    •□its   tad 

Hughes,  8  Etut,  SOS ;  FhiUlpa  r.  Hunter,  awarded  the  ii^uncdoD  accordmgl/. 
2 II,  Black.  402,  410.  *  Storr,   Confl.   Laws,   $  G93.    See  4 

''  Story,  Confl.  Ijiwi,  &  692  a.     See  Cowen,  A.  622,  n.  and  cues  tliere  cited ; 

aiio  Id.  ;  549,  and  note ;  Butell  v.  Brigga,  Vandeahenvel  v.  U.  liiinr.  Co.  2  (.'niu. 

9  Mau.  408;   8  Barge,  Comm.  oD  Col.  Caw*  in  Err.  217;  2  Jolinj.  Cases,  ioi; 

t  For.  Uw,  pt.  2,  cli.  24,  p.  1014-1010.  Id.  4S1 ;  Robinsan  v.  Jones,  8  Mass.  53G  - 

■  III  BlaJu.  Bamfleld,  decided  b7  Lord  Hale;  r.    Sliattuck,   3    Craach,  486;    ^ 

Nottingham,  and  reported   in  8  SwansL  Kent,  Comm.  Lect.  ST,  pp.  120,  121,  4tb 

604,  a  perpetual  injunction  was  awarded  ediL,  and  caaea  there  cited ;  Tariton  e. 

to  tcstrain  certain  luita  of  Ueapua  and  Tariton,  4  M.  &  Selw.  20 ;  Peters  b.  War- 

troTer  for  seizing  the  goods  of  the  defen-  ren  Insnr.  Co.  8  Sunm.  S8B ;  Qelno^  ir. 

dant  (Bamfleld)  for  trading   in   Iceland,  Hoft,  S  Wlieat  246. 
Ooiitrar;  to  certain  privUegei  |p*DlMl  ta 
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Foreign  juriBta  strongly  contend  that  the  decree  of  a  foreign  court, 
declaring  the  state  (ttatiay  of  a  person,  and  placing  him,  as  an 
idiot,  or  a.  minor,  or  a  prodigal,  tinder  guardianship,  ought  to  be 
deemod  of  iiniTersal  authority  and  obligation.  So  it  doubtless 
would  be  deemed,  in  regard  to  all  acta  done  within  tlie  juriediction 
of  the  sovereign  whose  tribunals  pronounced  tlie  sentence.  But 
in  the  United  States  the  rights  and  powera  of  guardians  are  con- 
sidered as  strictly  local ;  and  no  guardian  is  admitted  to  ha^e  any 
right  to  receive  the  profits,  or  to  Assume  the  poasession  of  the  real 
estate,  or  to  control  the  person  of  his  ward,  or  to  maintain  any 
action  for  the  personalty,  out  of  the  states,  under  whose  authority 
he  was  appointed,  without  having  received  a  due  appointment  from 
the  proper  authority  of  the  state,  within  which  the  property  is 
situated,  or  the  act  is  to  be  done,  or  to  whoae  tribunals  resort  is  to 
be  had.  The  same  rule  is  also  applied  to  the  case  of  exeiTutort  and 
admin  istrators.^ 

§  545.  In  regard  to  marriagea,  the  general  principle  is,  that 
between  persons  aui  juris,  marriage  is  to  be  decided  by  the  law 
of  tlie  place  where  it  is  celebrated.  If  valid  there,  it  is  valid  every- 
where. It  has  a  legal  ubiquity  of  obligation.  If  invalid  there,  it 
is  invalid  everywhere.  The  most  prominent,  if  not  the  only  known 
exceptions  to  this  rule,  are  marriages  involving  polygamy  and 
incest;  those  prohibited  by  the  public  law  of  a  country  from 
motives  of  policy ;  and  Uiose  celebrated  in  foreign  countries  by 
subjects  entitling  themselves,  under  spedal  circumstances,  to  die 
benefit  of  the  laws  of  their  own  country.^  As  to  amtences  om- 
frming  marriaget,  some  English  jurists  seem  disposed  to  concur 
with  those  of  Scotland  and  America,  in  giving  to  them  the  same 
conclusiveness,  force,  and  o£fect.  If  it  were  not  so,  as  Lord  Hard 
wicke  observed,  the  rights  of  mankind  would  be  very  precarious. 
But  others,  conceding  that  a  judgment  of  a  third  country,  on  the 
validity  of  a  marriage  not  within  its  territories,  nor  had  between 
subjects  of  that  country,  would  be  entitled  to  credit  and  attention, 
deny  that  it  would  be  universally  binding.*    In  the  United  States, 


Kiiftr.  Wickey.i'o.  A  J.  S82;  Dixon  r!  »  KomA  w.  G«rvan,  1  Ve«.  167  j  Btorj, 

Bamsaj,  S  Cratich,  819.     See,  m  lo  tbt^  Coufl.  L«ws,  SS  GQ6>  6B6 ;  Sinclair  v.  Sin- 

eign  eieculon  and  admiuiitTUon,  Stoiy,  ckir,   1   Hagg.  ConiUt  R.  207 ;   Scrim- 

■  St<»7,  0>dB.  Lam,  H  80,  Bl,  118. 
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however,  as  well  as  in  Scotland,  it  is  firmly  held,  that  a.  ientertice 
0/  divorce,  obtained  bond  fide  and  without  fraud,  pronounced 
between  parties  actually  domiciled  in  the  country,  wliotiier  nativep 
or  forcigiiere,  hy  a  competent  tribunal,  hariug  jurisdiction  over  the 
case,  is  valid,  and  ought  to  be  everywhere  held  a  complete  dissolu- 
tiou  of  tlie  marriage,  iu  whatever  eouotry  it  may  have  been  origi* 
aally  celebrated.^ 

§  5i6.  "  In  the  next  place,  as  to  Ju^nientg  in  personam  which 
fire  6ouyht  to  be  enforced  by  a  suit  in  .a  foreign  tribunal.  There 
lias  certainly  been  no  incoosiderable  fluctuation  of  opinion  in  the 
English  courts  upon  this  subject.  It  is  admitted  on  all  sides,  that, 
in  Buch  cases,  the  foreign  judgments  are  primd  facie  evidence  to 
sustain  the  action,  and  are  to  be  deemed  right  until  the  contrary 
is  established ;  ^  and  of  course,  they  may  be  avoided,  if  they  are 
founded  in  fraud,  or  are  pronounced  by  a  court  not  having  any 
competent  Jurisdiction  over  the  cause.^  But  the  question  is, 
wbetlier  they  are  not  deemed  conclusive ;  or  whether  the  defendant 
ifl  at  liberty  to  go  at  large  into  the  original  merits,  to  show  that  the 
judgment  ouglit  to  have  been  different  upon  the  merits,  although 
obtained  bond  fide.  If  the  latter  course  be.  the  correct  one,  thea 
a  still  more  embarrassing  consideration  is,  to  what  extent,  and  iu 
what  manner,  the  original  merits  can  be  properly  inquired  into."  * 
But  though  there  remains  no  inconsiderable  diversity  of  opinion 
among  the  learned  judges  of  the  diflereut  tribunals,  yet  the 
present  inclination  of  the  English  comifi  seems  to  be,  to  sustain 
the  conclusiveness  of  foreign  judgments." 


■  Story,  Confl.  Law*,  §  597.    See  al«)    B  Simosi,  27S,  802;   Don  n.  Lippmaii 

■  ludd  judgment  deliTereil  by  Gilwoti,    Clark  &  Fjdd.  1,  19,  20,21;  Bankof  A 
C.  J.,  in  Duneyv.  Donej',  T  Watts,  860.    tralaila  b.  Nki,  16  Jur.96T.    So,  if  the  d»- 


The  whole  lubject  of  foreign  divorce*  lioa  fendant  wM   never  aerred  with  proce«. 

received  a  masterly  diicmsion   b^  Mr.  Ibid.    And  «ee  Hendenon  v.  Henderaon, 

Justice   Slory,   in   his   CommentarieB  on  0  Ad.  &  El.  288,  h.  b. 
tlie  Conflict  of  Laws,  ch.  vii.  S  200-280  b.         <  Story,  Confl.  Laws,  $  60S. 

'  See  Walker  v.  Witter.  1  Dous.  1,  and         >  Id.  U  604,  606,  600.    See  GdnneH 

(jues  there  cited;   Amold  v.  Redfem,  S  v.  Carroll,  1  Bam.  &  Adolph.  459;  Bec- 

Binit.   853;    Sinclair    it.   Fraaer,   cited  1  qnet  v.  McCuthj,   2  B.  &  A,  961.    In 

Doug.  4.  5,  note ;  Houldilch  >.  Donegal,  Holdilch  a.  Donegal,  8  Bligh,  SOI,  8ST- 

2  Clark  &  Finnell,  470;  a.  c.  8  Bligh,  801 ;  S40,  Lord  Brougham  held  a  foreign  jiidg- 

Don  c.  Lippraan,  6  Clark  &  Finn.  1,  18,  meat  to  be  only  primd  _/aei'e  evidence,  and 

20  ;  Price  c.  Dewhurst,  8  Sim,  279 ;  Ali-  gave  hie  reason*  at  large  for  tliat  opinion, 

Tonn.  Fnmival,  1  Cromp.  Hif«,  &  Roac.  On  the  other  hand,  Sir  L.  Shadwell,  in 

277;  Halt  e.  Odbcr,  11  East,  118;  Ripple  Martin  v.  NichoUs,  S  Sim.  468,  held  the 

D.  Rippio,  1  Rawle,  386.  contrary  opinion,  that  it  was  conclusive ; 

•  See  Bowles  c  Orr,  1  Tonnge  &  CoU.  and  also  gave  a  very  elaborate  judgment 

464 ;  Story,  Con ).  Uwa,  $$  544,  645-660 ;  upon  the  point,  in  which  he  reviewed  the 

Fei^nsoQ  e.  Uafa'in.  8  Terryft  Dav.  14S;  principal   authorities.      Of    course,    iha 

llAd.  &E1.17B,9.  c  ;  Price  c. Dewbnnt,  teanied  judge  meant  to  except,  and  did 
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[•  §  546a.  We  have  lately  had  occasion  carefully  to  review  tbe 
law  ujKjo  this  subject,  and  we  beg  leave  hero  to  repeat  what  we 
then  said.'  There  ifi  ao  title  connected  with  tbe  general  subject 
of  the  confiict  of  laws,  more  embarrassing  than  that  which  we  are 
now  considering.  It  has  undergone  considerable  discussion  since 
the  lamented  decease  of  our  author.  Wo  have  therefore  felt  com- 
pelled  to  state,  as  far  as  we  could,  the  present  state  of  the  English 
law  in  regard  to  it. 

§  5466,  Whenever  it  becomes  important  to  determine  what  is 
the  law  of  a  foreign  country,  the  decisions  of  the  highest  judicial 
tribunals  of  that  country  are  held  conclusive  in  regard  to  it.  This 
is  partly  upon  the  ground,  that  the  question  turns  upon  a  fact, 
and  that  fact  is  the  true  state  of  the  law  of  tlie  country,  which  is 
but  another  name  for  the  decisions  of  the  highest  legal  tribunals 
of  the  country ;  so  that,  in  truth,  the  law  and  the  deijisious  of 
these  tribunals  thus  become  identical.  This  is  illustrated  in  a 
recent  case.^     And  a  similar  conclusion  was  arrived  at  in  a  later 

except  in  a  later  case  (Price  v.  DewimrtC,  to  proceed  ec  1x7110  a  bomi  1     Or  it  it  to 

8  Sim.  2T9,  UO'i),  judgmetitB  which  were  admimBter   ttricl   law,  and  itand  to  tlie 

produced  bj  fraud.    See  alao  Don  v.  Lipp-  docCrinea  of  tbe  local  admin iiiratioQ  oT 

man,  6  Clarlc  &,  FinDell.  1,  'Xi,  21 ;  Storj,  juatice?     Is  it  to  act  npon  the  mlei  of 

CudH.  LawB,  g  646-650,  G05 ;   AUvoq  i;.  evideuce  acknowledged  in  ila  own  joiis- 

Fnmival,  1  Cromp,  Mcea.  &  Rose.  '£11,  prudence,  or  upon  those  of  the  f<»«igD 

2H4.    "It  ii,  indeed,  Terr  difficult,"  ob-  juriaprudence  1     These  an^  many  more 

serves   Mr,  Justice  Starf,  "to  perceive  questions  might  be  put,  lo  show  tbe  intrin- 

what  could  be  done,  if  a  different  doctrioe  sic  difficulties  of  tbe  sul^ecC    Indeed  the 

were  maintainable  to  the  full  extent  of  rule,  that  the  judgment  is  to  be  vrima 

opeiiinK  all  tlie  evidence  and  merits  of  tbe  fade  evidence  fbr  the  plaintiff,  would  be  a 

cause  anew,  □□  a  suit  upon  tbe  foreign  mere  delusion,  if  the  defendant  might  sdil 

judjinient.     Some  of  the  witnesses  ma;  question  it,  bj  opening  all  or  any  of  the 

be  since  dead  1  someofUie  vouchers  maj  original  merits  on  his  side;   for,  under 

be  lost  or  destroyed.    Tbe  merits  of  the  sut^  circumstances,  it  would  be  equiva- 

case,  as  formerlj  before  the  court,  upon  lent  to  granting  a  new  trial.    It  is  eas;  to 

tbe  whole  evidence,  taay  have  been  de-  understand  that  the  defendant  inaj  be  at 

ciriedlj  in  &vur  of  the  judgment;  upon  a  Ubert?  to  impeach  the  original  joilice  of 

pnriifll  possession  of  the  original  evidence,  the  judgment,  by  showing  that  the  court 

they  may  now  appear  oUierwise.    Suppose  had  no  jurisdiction  ;  or,  that  he  never  had 

a  case  purely  sounding  in  damages,  such  any  notice  of  the  suit ;  or,  that  it  was  {»«■ 

as  an  action  for  an  assault,  for  sluider,  for  Cured  by  fraud ;  or,  that  upon  its  &ce  it  is 

conversion  of  property,  fbr  a  malicious  (bunded  in  mistake  ;  or,  tliat  it  is  irregular, 

prosecution,  or  for  a  criminal  oonvena-  and  bad  by  the  local  law,  ^'iTi  m'^uaicafa;. 

tion ;  is  the  defendant  10  l>e  at  liberty  to  To  such  an  extent,  the  doctrine  is  intelli- 

retry  the  whole  merits,  and  to  make  out,  gible  and  practicable.     Beyond  tliia,  the 

if  he  can,  a  new  case,  upon  new  evidence  t  right  to  Impugn  the  judgment  is  in  legal 

Or,  is  the  court  to  review  the  former  de-  eflkit  the  right  to  retry  tlie  merits  of  tlie 

cision,  like  a  court  of  appeal,  upon  the  old  .original  cause  at  )arge.  and  to  put  the 

evidence  %     In  a  case  of  covenant,  or  of  defendant  upon  proving  those   ikerita." 

debt,  or  of  a  breach  of  contract,  are  all  the  See  Story,  Confl.  Laws,  %  607 ;  Alivon  v 

circumstances  Co  be  re-examined  anew?  Fumival,  1  Cnnmt.  Mees.  &  Base-  277. 
Ifthey  are,  by  what  laws  and  rules  of  evi-         >[■  Story,   Confl.  Laws,  Red£  edit, 

dence  and  principles  of  justice  is  the  valid-  g§  618  a  -  618  it. 

iiy  of  the  original  judgment  to  be  tried^         >  gcott  v.  FiUdngton,  2  B.  &  S.  11;  t 

Is  tlie  court  to  open  tbe  judgment,  and  Jur.  H.  a.  567. 
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case.^  lu  the  case  of  Scott  v.  Ptlkinffton,  it  was  determined,  th&l 
There  the  defendant,  domiciled  in  England,  and  baviug  bis  place 
of  busineBB  there,  gave  a  letter  of  credit  to  parties  iu  New  York, 
autlioriziiig  them  to  draw  bills  of  excbange  ou  his  bouse  in  Liver- 
pool, such  letter  being  delivered  to  tlie  defendajit  iu  New  York, 
and  iuteuded  to  be  exhibited  to  purchaeers  of  Bucb  bills  as  author- 
itjr  for  drawing  the  same,  the  claim  of  a  drawer  of  such  bills  upon 
the  defendant  for  non-acceptance  of  the  same  was  a  contract  sub- 
ject to  the  law  of  New  York,  aa  to  its  validity,  force,  and  coa- 
Btniction,  and  not  to  be  judged  of  hy  the  law  of  England  iu  aaj 
respect.  And  when  in  such  case  an  action  had  been  brought  in 
the  courts  of  New  York,  and  the  defendant  appearing  hy  attornej, 
it  had  been  adjudged,  that,  bj  the  law  of  that  state,  the  defendant 
was  liable,  and  judgment  had  been  rendered  thereon  against  him, 
such  judgment  was  conclusive  as  to  the  matter,  although,  if  the 
contract  had  been  subject  to  the  English  law,  and  the  New-York 
court  had  mistaken  it,  the  judgment  would  not  have  concluded  an 
English  court.  The  case  of  Crispin  v.  Daglioni  involved  the  right 
of  succession  to  personal  estate  in  Portugal  by  one  domiciled  tu 
that  country,  and  the  matter  having  been  definitely  settled  by  the 
decision  of  the  highest  judicial  tribunal  of  that  country,  it  was 
held  conclusive  everywhere. 

§  546c.  But  it  was  said  in  Scott  v.  PWdTigton,  that  where  the  for^ 
eign  court,  in  giving  judgment,  and  as  one  of  the  elements  upon 
which  the  same  was  based,  assumed  or  decided  a  question  of  Eng- 
lish law,  by  which  the  cause  of  action  was  ruled,  and,  in  doing  so, 
mistook  its  true  import,  in  such  case  tlie  judgment  of  the  foreign 
courts  will  be  of  no  force  or  validity  in  an  English  court.^  In  the 
case  of  Simpson  v.  Fogoy  the  effect  of  foreign  judgments  is  very 
extensively  discussed;  and  the  foUowii^  propositions  declared, 
which  may  be  regarded  as  embracing  the  present  recognized  prin- 
ciples of  English  law  upon  the  question. 

§  546i2.  A  judgment  of  a  foreign  court  is  conclusive,  inter 
partes,  where  there  is  nothing  on  the  &ce  of  the  judgment  which 
an  English  court  can  inquire  into.  But  the  courts  of  England 
may  disregarl  such  judgment,  inter  partes,  if  it  appears  on  the 
record  to  be  manifestly  contrary  to  natural  justice ;  or  to'be  based 
ou  domestic  legislation  not  recognized  in  England  or  other  fonuga 

8  Jar.  H.  1. 567 ;  Bimpwiii  v.  l!ogo,  >  Jar. 
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countries ;  or  is  founded  npou  a  miaapprehensioii  of  nb&t  ia  the 
law  of  Eui;laiid ;  or  if  such  judgment  proceeds  upon  a  distinet 
refusal  to  recognize  the  lavs  of  the  country  under  which  the  title 
to  the  subject-matter  of  the  litigation  anwe.  Ajid  a  somewhat 
sioiilar  euunciation  of  the  exceptions  to  the  conclusiveneBs  of  Ibr^ 
eign  judgments  is  found  in  The  Bank  of  Australasia  v.  JVuu.^ 

§  546e.  There  are  some  cases  where  foreign  decrees  have  been 
held  to  operate  in  rem,  aod  thus  to  transfer  an  efiectual  and  abb'9- 
lute  title  to  property  sold  under  an  order  or  execution  from  the 
foreign  courts ;  but  where,  in  other  cases,  very  similarly  situated, 
it  has  been  held  that  only  the  title  of  the  judgment-debtor 
passed  under  the  sale.  The  true  distinction  in  this  class  of  cases 
seems  to  be,  that  where  the  court  assumes  to  allow  adverse 
claimants  to  interpose  objections  to  the  sale,  and  to  determine 
the  validity  of  such  claims,  aud  to  pass  a  perfect  title  to  Hie 
thing  sold,  it  must  be  taken  as  a  proceeding  m  rem,  and  as  having 
effectually  foreclosed  all  claim  of  titie  from  any  party  who  did  in 
&ct  submit  bis  claim  to  abjudication  before  the  court,  or  who 
had  his  domicil  at  the  time  within  the  jurisdiction  of  the  court, 
and  who  might  therefore  have  been  heard  there,  provided  proper 
notice  appears.^ 

§  546/.  And  it  will  not  exonerate  the  defendant  in  a  foreign 
judgment,  that  he  became  a  party  to  the  proceedings  merely  tb 
prevent  his  property  being  seized,  and  that  the  judgment  is  erro- 
neous in  lact  and  in  law  on  the  merits ;  whether  the  plea  alleges, 
that  the  error  does  or  does  not  appear  upon  the  face  of  the  judg- 
ment. Mor  can  the  defendant  plead,  that  the  enforcement  of 
the  judgment  in  England  is  contrary  to  natural  justice,  on  the 
grouud  that  the  defendant  had  discovered  fresh  evidence,  showing 
that  the  judgment  is  erroneous  in  fact  or  in  law  upon  the  merits, 
or  that  evidence  was  improperly  admitted.^ 

§  546^.  But  a  plea  in  bar  of  a  suit,  that  the  same  matter  has 
been  adjudged  between  the  parties  in  a  foreign  court,  must  show 
that  the  judgment  is  final  and  conclusive  between  the  parties, 
according  to  the  law  of  the  place  where  such  judgment  is  pro- 
nounced.*   And  the  judgment  of  the  foreign  court  may  always 

1  IBQ.  B.  717;  i  Eog.  L.  1  Eq.  B«>.  ■  DeCoMiBriuac  v.  B>thbctie,6H.4 
252.  Nor.  SOI. 

*  Imrie  0.  Cutrique.  8  C.  B.  h.  b.  106,         *  Fn;«a  o.  Womu,  10  C.  B  9  i.  IM 
7  Jar.  M.  B.  1076 ;  Simpson  d.  Poeo,  tupra: 
Woodruff  0.  Taylor,  20  Vt  R.  ^   ' 
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be  ifflpeadiud  by  showing  aaj  facta  vheraby  it  Is  made  to  appear 
that  the  court  had  not  jurisdiction  by  the  laws  of  the  country 
There  rendered.  But  do  facts  can  be  shoim,  by  way  of  defence 
to  such  judgment,  which  might  have  been  ui^^  in  the  foreign 
court.^ 

§  546A.  These  cases,  mostly  of  recent  occurrence,  have  cturied 
the  doctrine  of  the  conclnsiTe  force  of  foreign  judgments  con- 
siderably beyond  the  point  maintained  by  the  earlier  cases,  and 
even  so  late  as  within  the  lant  thirty  years,  when  it  was  held, 
by  the  courts  in  Westminatcr  Halt,  that  such  judgments  were 
memlj  primd  fade  evidence  of  debt,  and  did  not  operate  as  an 
absolute  and  conclusive  merger  of  Uie  cause  of  action.'  But  it 
was  formally  held,  by  the  common  consent  of  counsel,  in  the 
House  of  Lords,  as  early  as  1S45,  that  a  Judgment  of  the  highest 
judicial  tribunal  of  France,  upon  the  same  subject-matter,  in  &vor 
of  the  present  defendant,  amounted  to  rea  judieata,  and  was 
therefore  an  effectual  merger  of  the  cause  of  action,  "  the  foreign 
tribunal  having  jurisdiction  over  the  niatter,  and  both  the  parties 
having  been  regularly  brought  before  "  it.'  So  that  now  it  may  be 
regarded  as  fiilly  established  in  England,  that  the  contract  result- 
ing from  a  foreign  judgment  is  equally  conclusive,  in  its  force  and 
operation,  with  that  implied  by  any  domestic  judgment. 

§  546i.  But  there  is  still  a  very  essential  and  important  dis- 
tinction between  the  two.  Domestic  judgments  rest  upon  the 
conclusive  force  of  the  record,  which  is  absolutely  unimpeachable. 
Foreign  judgments  are  mere  matters  en  paii,  to  be  proved  the 
same  as  an  arbitration  and  award,  or  an  account  stated ;  to  be 
established,  as  matter  of  fact,  before  the  jury ;  and  by  consequence 
subject  to  any  contradiction  or  impeaclmient  which  might  be 
urged  f^fdnst  any  other  matter  resting  upon  oral  proof.  Hence 
any  fraud  which  entered  into  the  concoction  of  the  judgment  itself 
is  proper  to  be  adduced,  as  an  answer  to  the  same ;  but  no  fraud 
which  occurred,  and  was  known  to  the  opposite  party,  before  the 
rendition  of  such  foreign  judgment,  and  which  might  therefore 
have  been  brought  to  the  notice  of  the  foreign  court,  can  be  urged 
in  defence  of  it. 

§  546i.  It  is  proper  to  add,  that  while  the  English  courts  thos 

1  TBnquelm  a.  Bmurd,  9  L.  T.  n.  i.  ■  Storr,  Confl.  d  L«wi,  1 609 :  Smith 
663.  «■  NIcdl«,  6  Bing.  n.  o.  208. 

*  BkMdov70mlat,12CLJbFiii.868. 
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recognize  the  general  force  and  validity  of  foreign  judgmente,  it 
has  buen  done  under  such  limitatiooB  and  qualifications,  that 
great  latitude  still  remains  for  breaking  the  force  of,  and  virtually 
disregarding  such  foreign  judgments  aa  proceed  upon  an  obvious 
misapprehension  of  the  principles  governing  the  case ;  or  where 
they  are  produced  by  partiality,  or  fovoritism,  or  cormptioii,  or 
where  upon  their  face  they  appear  to  be  at  variance  with  the 
instinctive  principles  of  universal  justice.^  But  these  are  the  rare 
exceptions.] 

§  547.  "  The  general  doctrine  maintained  in  the  American  eowrUt 
in  relation  to  foreign  judgments  in  pertonam,  certainly  is,  that 
they  are  primd  facie  evidence ;  but  that  they  are  impeachable. 
But  how  far,  and  to  what  extent,  this  doctrine  is  to  be  carried, 
does  not  seem  to  be  definitely  settled.  It  has  been  declared  that 
the  jurisdiction  of  the  court,  and  its  power  over  the  parties  and  the 
tilings  in  controversy,  may  be  inquired  into ;  and  that  the  judg- 
ment may  be  impeached  for  fraud.  Beyond  this,  no  definite  lines 
have  as  yet  been  drawn."  * 

§  548.  We  have  already  adverted  to  the  provisions  of  the  con 
stitution  and  »tatuUt  of  fA«  United  States,  in  regard  to  the  admis 
sibility  and  efiect  of  the  judgments  of  one  state  in  the  tribunals 
of  another.'  By  these  provisions,  such  judgments  authenticated 
as  ttie  statutes  provide,  are  put  upon  the  same  footing  as  domestio 
judgments.*  "  But  this,"  observes  Mr.  Justice  Story,  "  does  not 
prevent  an  inquiry  into  the  jiu'iBdiction  of  the  court,  in  which  the 
original  judgment  was  rendered,  to  pronounce  the  judgment,  nor 
an  inquiry  into  the  riglit  of  the  state  to  exercise  authority  over 
the  parties,  or  the  subject-matter,  nor  an  inquiry  whether  the 
judgment  is  founded  in,  and  impeachable  for,  a  manifest  fraud. 

>  2  Story,  Eq.  Jur.  jS  1S76-1684,  Bnd  French  court,  jvofeuinK  to  decide  accord- 

ciaei  cited ;   Boston  Indik  Rnbber  Foo-  ins  to  the  law  of  Eiwutd,  cleirij  mU- 

t«7  E.  Hoit,  H-Vt  R.  02]  tMktt  it    HoyelU  «.  Ram,  2  B.  &  Ad. 

"  Story,  Confl.  Lbwb,  S  w8.    See  »Uo  767. 
2  Kent,  Comm.  119-121;  and  the  Tiduable         *  Supm,  gS  504,  606,  606.     And  tea 

notCB  of  Mr.  Metcalf  to  hU  edidoD  of  Flourenoy  v.  Durke,  2  Bter.  206. 
Starkie  on  Evid,  vol.  1,  pp.  282,  23S  (Sth         *    Taylor   v.   Bryden,   8   Johns.  178. 

Am.  edit.);  Wood  v.  Wa^inBon,  17  Conn.  Wlieie  the  jurisdiction  of  an  interior  court 

GOO.    The  AmericBa  cricb  seem  flirther  depends  on  a  fhct,  which  such  court  muit 

to  agree,  that  when  a  foreign  judgment  neceitarily  and  diiectlv  decide,  ita  deci- 

comes  ioddailally  in  question,  as,  where  It  lion  14  taken  as  conclosira  evidence  oTtb* 

imhefoundnlionofarightorlitlederiTed  &ct    Britain  t>.  Kinnaird,  1  B.  £  B.  4S2i 

under  it,  and  the  like,  It  is  condustTe.    If  Betti  i>.  Baglej,  12  Pick.  67:^  582,  pu 

a  foreign  judgment   proceeds    upon   an  Bbaw,  C.  J. ;  Steele  0.  Smith,  7  Law  B^ 

error  in  law,  apparent  upon  the  &ce  of  It,  481. 
It  may  be  impeached  everywhere;  u.ifa 
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The  conBtitutioa  did  not  mean  to  confer  anj  new  jiower  upon  the 
states ;  hut  Bimply  to  regulate  the  effect  of  their  acknowledged 
jurisdiction  over  persona  and  things  within  their  territory.  It 
did  not  make  the  judgments  of  other  states  domestic  judgments, 
to  all  uitents  and  purposes;  but  only  gave  a  general  validity, 
faith,  and  credit  to  them  as  evidence.^  No  execution  can  issue 
upon  such  judgments,  without  a  new  suit  in  the  tribunals  of  other 
states.  And  they  enjoy  not  the  right  of  priority,  or  privilege,  or 
lien,  which  they  have  in  the  state  where  they  are  pronounced, 
but  that  only  which  the  lex  fori  gives  to  them  by  its  own  laws,  in 
the  character  of  foreign  judgments." ' 

[  •  §  548fl.  We  had  occasion  to  consider  a  very  peculiar  question, 
arising  under  the  United  States  constitution  and  the  act  of  con- 
gress, as  to  the  effect  of  the  judgment  of  a  court  in  one  st^te  for 
the  penalty  of  a  bond,  intended  to  secure  the  payment  of  a  debt 
by  instalments,  where  aU  the  inetalmente  wete  not  due  at  the  time 
of  the  judgment,  and  where  the  enforcement  of  the  interlocutory 
judgment  for  the  penalty  was  attempted  in  another  state,  in  order 
to  compel  the  payment  of  the  instalments  falling  due  after  the 
rendition  of  the  interlocutory  judgment.^  The  conclusion  reached 
was,  that,  as  the  judgment  was  merely  interlocutory  and  did  not 
create  any  absolute  indebtedness,  no  action  of  debt  could  be  main- 
tained upon  it ;  and  that,  as  it  was  not  a  proper  or  perfected  judg- 
ment, it  could  not  have  the  same  effect  in  any  other  state  as  in 
that  where  rendered,  and  could  not  therefore  be  enforced,  either 
under  the  laws  of  congress,  or  upon  general  principles,  as  at  com- 
mon law.] 

§  549.  The  common  law  recognizes  no  dittvaction  whatever,  aa 
to  the  effect  of  foreign  judgments,  whether  they  are  between 
citizens,  or  between  foreigner^,  or  between  citizens  and  foreigners ; 
deeming  them  of  equal  obligation  in  ^U  cases,  whoever  are  the 
parties.* 

I  See  S(oi7'b  Comment  on  the  Con-  Bennett  n.  Marie;,  1  Wilcox,  100.  Sea 
■tit  U.  S.  cb,  29,  §  1297-lSOT,  and  cum  fbrther,  1  Kent,  Cotmn.  260,  261,  and  note 
theracited;  Ha]li>.  Willianu,  6  Pick.  287;  (d).  A«  to  the  efi^of  &  diuhirge  nnder 
BiMBll  e.  Brigin,  6  Masi.  462;  Sbmnwaj  •  foreign  insotTent  law,  Bee  the  le4nied 
V.  StillmBD,  6  Wend.  447  ;  Krona  v.  Tarle-  Judgment  of  Shaw,  C.  J.,  in  Betta  i>.  Bag- 
ton,  S  Serg.  A,  K.  260 ;  Benton  v.  Burgot,  ley,  12  Pick.  572. 

10  Serg.  &  R.  240;  Hancoclt  v.  Barrett,  1         '  Story,  Conil.   Iaw«,  %  609;   McEl' 

Hall,  166;  s.  c.  2  Hall,  302;  Wilson  v.  moyle  v.  Cohen,  18  FeCen,  812,  S28,  SSSj 

Nitea,  2  Hall,  S68 ;   Hoiie  v.  Wright,  2  Stoiy,  ConS.  Laws,  §  582  a,  note. 
Venn.  268 ;  Bellows  n.  Ingrahara.  2  Verm.         *  f  •  Dimick  n.  Brook*,  21  Vt.  E.  669.1 
ftTS  ;  Aldiich  V.  Kinnej,  4  Comi.  880 ;         *  Btory,  Coufl.  Law*,  1 610. 
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§  S60.  In  ragard  to  the  decreea  and  senteuceB  of  conrte,  oxer^ 
oUiag  any  branches  of  the  eocletiaitical  JvrUdidion,  the  same 
general  principles  govern,  which  we  have  already  stated.^  The 
principal  branch  of  this  jurisdiction,  in  existence  in  the  United 
States,  is  that  which  relates  to  matters  of  probate  and  adminisirtf 
Uon.  And  as  to  these,  the  uiquiry,  as  in  other  cases,  is,  whether 
the  matter  was  ezcltiaivcdy  within  the  jurisdiction  of  the  court, 
and  whether  a  decree  or  judgment  has  been  passed  directly  upon  it. 
If  the  affirmative  be  true,  the  decree  is  concluaive.  Where  the 
decree  is  of  tbe  nature  of  proceedings  m  rem,  as  is  generally  the 
case  in  matters  of  probate  (uid  administration,  it  is  conclusive,  like 
those  proceedings,  agtunet  all  the  world.  But  where  it  is  a  matter 
of  exdusively  private  litigation,  such  as,  in  assignments  of  dower, 
and  some  other  cases  of  jurisdiction  conferred  by  particular  stat- 
ates,  the  decree  stands  upon  the  footing  of  a  judgment  at  common 
law.*  Tims,  the  probate  of  a  will  at  least  as  to  the  personalty  is 
oondusive  in  civil  cases,  in  all  questions  upon  its  ezecutloQ  and 
validity.*  The  grant  of  letters  of  administration  is,  in  general, 
primd  fade  evidence  of  the  intestate's  death ;  for  only  upon  evi- 
dence of  that  fact  ought  thoy  to  have  been  granted.*  And  if  the 
grant  of  administration  turned  upon  the  question  as  to  which 
of  the  partiea  was  next  of  kin,  the  sentence  or  decree  upon  that 
question  is  conclusive  everywhere,  in  a  suit  between  the  same 
parties  for  distribution."  But  the  grant  of  administration  upon 
a  woman's  estate  detenninea  nothing  &a  to  the  fact  whether  she 
were  a  feme  covert  or  not ;  for  that  is  a  collateral  fact,  to  be  col- 
lected merely  by  inference  from  the  decree  or  grant  of  administra- 
tion, and  was  not  the  point  directly  tried."    Where  a  court  of 

1  2  Smith's  Leading  CueE,  Mi-US.  Bat  if  Ibe  tact,  thftt  tbe  IntMtMe  ii  Uring, 

*  Supra,  33  62C,  628.  when  plMdaUe  in  BbaUment  1»  tMt  m 

*  FopUn  u.  HawIu,  8  N.  Hamp.  124 ;  1  pleaded,  the  snot  of  administration  ia 
Jarman  on  Wills,  ^p.  22,  2S,  24,  add  notei  coDdusiTe.    Neinaaii  v.  Jenkins,  10  Pick. 

~    ■  ■        '                  ~   . .     .  gju  ^  ^  Moons  o.  Do  Beniales,  1  Bom. 
SOI,  die  genentl  practice  wa*  itated  and 

, ,            .       .                  .  not  darned  to  be,  to  admit  the  letter*  of 

of  annUier  itate,  admitting  to  |H«bate  a  adminiatradon,  at  laffident  proof  ol  the 

will  within  its  joriadiction,  ii  coDcluii*e  deatii,<uitil  impeached;  but  the  master  of 

eridenue,  if  ialj  authenticated,  of  tbe  Ta-  the  rolla,  in  that  case,  which  was  a  ibr- 

liditj  of  the  will,  upon  an  application  to  eign  grant  of  adminiifration,  reflued  to 

prure  it  in  Mssaachnietts ;  even  when  no  receive  them ;   but  allowed  the  pai^  to 

nodce  of  the  aSer  of  the  will  for  probate  examine  witneswi  to  the  &Kt 

was  given,  if  b;  tbe  law  of  that  nate  no  ■  Bam  t>.  Jackson,  1  PhU.  Cb.  B.  683; 

itotice  WM  required.     Creppen  d.  Dexter,  2  T.  &  C.  68G ;   Tbinnaa  r.  Eettericho,  1 

18  Qmy,  880.]  Vei.  888. 

<  ThomHon  u.  Donaldson,  8  Eip.  08;  ■  Blackham'i  caw,  1   Salk.  290,  wm 

French  b,  French,  1  Dick.  268;  Snceet-  Holt,  G.  J.    See  a'      —  '            ~ 

siOQ  of  Hamblin,  8  Rob.  Lonl«.  R.  180;  ban,  i  Walb,  188. 
Jefibrs  V.  Baddilt  10  N.  Eamp.  B.  242. 
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proliate  bu  pover  to  grant  letters  of  guardianship  of  a  lunatic, 
the  grant  is  conclusive  of  his  insanity  at  that  time,  and  of  his 
liability,  therefore,  to  be  put  under  guardianship,  against  all  per- 
sons subsequently  dealing  directly  with  the  lunatic,  instead  of 
dealing,  as  they  ought  to  do,  with  the  guardian.' 

§  551 .  Decreet  m  ehaneerj/  stand  upon  the  same  principles  vith 
judgments  at  common  law,  which  have  already  been  stated. 
Whether  the  statements  in  tbe  bill  are  to  be  taken  conclusively 
against  the  complwnant  as  admissions  by  him,  has  been  doubted ; 
but  the  prevailing  opinion  is  supposed  to  be  against  their  con- 
clusiveness, on  tlie  ground  that  tbe  &cts  therein  stated  are  fre- 
quently the  mere  su^^tiouB  of  counsel,  made  for  the  purpose 
of  obtaining  an  answer,  under  oath.'  If  the  bill  has  been  sworn 
to,  without  doubt  the  party  would  be  held  bound  by  its  statements, 
BO  far  as  they  are  direct  all^ations  of  fact.  The  admissibili^ 
and  effect  of  the  anateer  of  the  defendant  is  governed  by  the  same 
rules.*  But  a  danarra-  in  chancery  does  not  admit  the  facts 
charged  in  the  bill ;  for  if  it  be  overruled,  the  defendant  may  still 
answer.  So  it  is,  as  to  pleas  in  chancery ;  these,  as  well  as  de- 
murrers, being  merely  hypothetical  statements,  that,  vuppasinff 
the  facts  to  be  as  alleged,  the  defendant  is  not  bound  to  answer.^ 
But  pleadings,  and  depositions,  and  a  decree,  in  a  former  suit, 
the  same  title  being  in  issue,  are  admissible  as  showing  the  acts 
of  parties,  who  had  the  same  interest  in  it  as  the  present  party, 
agunst  whom  they  are  offered.' 

§  552.  In  regard  to  depotitiotu,  it  is  to  be  observed,  that,  though 
informally  taken,  yet  as  mere  declarations  of  the  witness,  under 
his  liand,  they  are  admissible  against  him,  wherever  he  is  a  party, 
like  any  other  admissions ;  or,  to  contradict  and  impeach  him, 
when  he  is  afterwards  examined  as  a  witness.    But,  as  secondary 

1  Leonard  v.  LMiuud,  14  Pick.  280.  irboM  DMne  the  tdll  wh  flied.    Bolleftn  v. 

Bat  it  b  not  oondiuiTe  ftguntt  bis  aabee-  BodUn,  12  Jnr.  809 ;  2  Eich.  6(16.    And 

ioent  cftpedtT  to  moke  a  will.    Stone  v.  tee  Bnnden  n.  Clereland,  4  Ala.  226; 

lunoD,  12  MM4. 48B.  BnU.  N.  P.  286.     See  ftirther,  u  to  the 

^  Does,  Sfboiim,  7  T.B.  8.     The  bill  admiatioD  of  bitla   ud  aniwen,  and   to 

ia  not  eridence  againit  the  party  in  wbow  what   ezlent,   Randall    d,   Parrainere,   1 

name  it  is  filed,  until  it  li  sbown  that  he  Cranch,  409 ;  Hubert*  d.  Tennell,  S  Uoea. 

waa  orivy  to  it     When  thl»  priTitf  ia  247  ;  Clarke  v.  Robtnion,  5  B.  Monr.  6fi; 

•itablijbed,  the  bill  ia  eridence  that  such  Adamt  v.  McMillan,  T  Port  78. 
a  snit  WM  inatltnted,  and  of  iti  lubject-  ■  Supra,  tj  171,  179,  186,  202. 
roattar;  but  not  of  the  plaintifrt  admia-         *  Tomi^ni  o.  Aabby,  1  M.  A  Ualk. 

non  of  the  tnith  of  the  matter*  therein  82,  S^per  Abbott,  Ld.  C.  J. 
atated,  unleaa  it  were  awom  to,    The  pro-         *  vlaootint  Iiorton  v.  £ari  ot  SlngMn^ 

'ceivdinga  after  answer  are  admiaaible  in  6  Clark  &  fin  2SB. 
•Tidence  ot  the  prlrit;  ot  the  parlj  in 

VOL.  I  CO 
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evidence,  or  as  a  subBtitute  for  Lis  tegtimonj  vivd  voce,  it  is  essen- 
tial that  they  be  regularly  taken,  under  l^;al  proceedings  duly 
pending,  or  in  a  case  and  manner  provided  by  law.'  And  though 
taken  in  a  foreign  state,  yet  if  taken  to  be  used  in  a  suit  pending 
here,  the  forms  of  our  law,  and  not  of  the  foreign  law,  must  be 
pursued.'  But  if  the  deposition  wa^  taken  in  perpetuam,  the  forms 
of  the  law  under  which  it  was  taken  must  have  been  strictly  pur- 
sued, or  it  cannot  be  read  in  evidence.^  If  a  bill  in  equity  b« 
disinissed  merely  as  being  in  its  substance  unfit  for  a  decree,  the 
depositions,  when  ofCered  as  secondary  evidence  in  another  suit, 
will  not  on  that  account  be  rejected.  But  if.it  is  dismissed  for 
irregularity,  as,  if  it  come  before  the  court  by  a  bill  of  revivor, 
when  it  should  have  been  by  an  original  bill ;  so  that  in  truth 
there  was  never  regularly  any  such  cause  in  the  court,  and  con- 
sequently no  proofs,  the  depositions  cannot  be  read ;  for  the  proob 
cannot  be  exemplified  without  bill  and  answer,  and  they  cannot 
be  read  at  law,  unless  the  bill  on  which  they  were  taken  can  be 
I'ead.* 

§  553.  We  have  seen,  that  in  regard  to  the  admissibility  of  a 
former  judgment  in  evidence  it  is  generally  necessary  that  there 
be  a  perfect  minhtatitt/  between  the  parties ;  neither  being  con- 
cluded, unless  both  are  alike  bound.*  But  with  respect  to  depo- 
nitiona,  though  this  rule  is  admitted  in  its  general  principle,  yet  it 

I  As  to  the  nutnner  of  taking  dcposi-  to  the  (wma  extent,  to  depoaitioDB  takm 

tiona.  and  in   what  cbbbi   ttiey  may  be  in  chancery  i«,  that  otherwise  great  mis- 

talcen,  aee  tu/m,  §g  320-325.     [The  an-  chief  wuulcl  ensue  ;  "  for  tlien  a  man,  that 

■were  of  a  party  to  a  suit,  to  inlerrogsto-  never  whs  panj  to  the  chancery  proceed- 

riee   flied    in  a  case,  ore   competent  eri-  inga,  might  use  gainst  his  adrerBBJj  all 

Uence  agitinst  hiio,  as  admissiuns  on  hia  the  depositions  tliat  made  against  him ; 

part  of  ilie  Euts  stated  therein  in  rmotiier  and  he,  in  his  own  advantage,  could  not 

■uit,  although  the  isauea  in  the  two  suits  u<e  the  depositionB  that  made  for  him, 

be  dilferent.    Williams  v.  Cheney,  S  Gray,  because  the  other  party,  not  being  con- 

21G,  220.]  cemed  in  the  suit,  had  not  the  libo^  to 

'  Evans  V.  Eaton,  7  Wheat.  426 ;  Far-  cross-eiamine,  and  therefore  cannot   be 

ley  V.  King.  S.  J.  Court,  Miune,  in  Lin-  encountered  with  hut  depasitions,  oat  of 

coin,  Oct.  Term,  1S22,  per  Preble,  J.   But  tlie  cause."    1  Gilb.  Erid.  62;  Rushworth 

depositions   taken  in  a  foreign  country,  t>.  Countess  of  Pem))roke,IIardr.  472.  But 

under  its  own  laws,  are  admissible  here  the  exception  allowedin  the  text  iiclearly 

in  proof  of  protiable  cause,  fur  the  arrest  not  within  tliis  mischief,  the  right  of  croaa- 

and  extradiUon  of  a  tHigitive  from  justice,  examination   being  unlimited,  aa  to  the 

upon  ttjc  preliminary  examination  of  Ids  matters  in  question.     [*In  a  recent  caaa 

case  before  a  Judge,     See  Metiger's  case,  in  the  King's  Bench,  it  was  held  by  two  of 

before  Belts,  J-,  6  N.Y.  Legal  Obg.  8B.  the  judges,  one  disgeneng,  that  whers  a 

*  Gould  D,  Gould,  3  Story,  R.  616.  party  makes  use  of  the  depoaitiont  of  wit- 

*  Backhouse  o.  nliddleton,  1  Ch.  Cas.  nessea  in  a  auit  with  another  party,  in 
t7S,  175 ;  HsU  u.  Eoddesdon,  2  P.  Wms.  regard  to  the  same  auttject-matter,  that  faf 
162;  Vaughan  v.  Fitzgerald,  1  Sch.  A  by  thus  making  use  of  the  depoaition  h 
Lefr.  818.  true,  knowing  its  contents,  so  Ax  afflrma 

'  S^mi,  S  624.  The  reason  given  by  its  D^th,  that  it  may  be  need  at  original 
Chief  Baron  Gilbert,  for  i^iplying  the  rule,    evidence  against  him.     Cackbnni,  C.J., 
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is  ap[^ed  with  more  latitude  of  disoretion ;  and  complete  mutu* 
alitrf,  or  identity  of  all  the  parties,  is  not  required.  It  is  generally 
deemed  sufficieat,  if  the  matters  iu  isene  were  the  same  in  both 
cases,  and  the  party,  f^^nst  whom  the  depoBition  is  offered,  had 
fiill  power  to  cross-examine  the  witness.  Thus,  where  a  bill  was 
pending  in  chancery,  in  favor  of  one  plaintiff  against  several  de- 
fendants, upon  which  the  court  ordered  an  issue  of  devisavit  vel 
non,  in  which  the  defendants  in  chancery  should  be  plaintiSs,  and 
the  plaintiff  in  chancery  defendant;  and  the  issue  was  found  for 
the  plaintififa ;  after  which  the  plaintiff  in  (diancery  brought  an 
ejectment  on  his  own  demise,  claiming  as  heir  at  law  of  the  same 
testator,  against  one  of  those  defendants  alone,  who  claimed  aa 
devisee  under  the  will  formerly  in  controversy ;  it  was  held,  that 
the  testimony  of  one  of  the  subscribing  witnesses  to  the  will,  who 
was  examined  at  the  former  trial,  but  had  since  died,  might  be 
proved  by  the  defendant  in  the  second  action,  notwithstanding  the 
parties  were  not  all  the  same ;  for  tJie  same  matter  was  in  con- 
troversy, in  both  cases,  and  the  lessor  of  the  plaintiff  had  precisely 
the  same  power  of  objecting  to  the  competency  of  the  witness,  the 
same  right  of  calling  witnesses  to  discredit  or  contradict  his  testi- 
mony, and  the  same  right  of  cross-examination,  in  the  one  case,  as 
in  the  other.'  If  the  power  of  cross-examination  was  more  limited 
in  the  former  suit,  in  regard  to  the  matters  in  controversy  in  the 
latter,  it  would  seem  that  the  testimony  ought  to  be  excluded.' 
The  same  rule  applies  to  privies,  as  well  as  to  parties. 

§  554.  But  though  the  gmeral  rule,  at  Jaw,  is,  that  no  evidence 
shall  be  admitted,  but  what  u  or  might  be  vnder  the  examination 
of  both  partie*;^  yet  it  seems  clear,  that,  in  equity,  a  deposition  is 
not,  of  course,  inadmitsible,  in  evidence,  because  there  has  been  no 
cross-examination,  and  no  waiver  of  the  right.  For  if  the  witness, 
after  his  examination  on  the  direct  interrogatories,  should  refuse 

■aid,  "Anunwhobringifomrduother,  depoaitioii  of  kwltneM  before  the  corontr, 

for  tbe  purpose  of  awertliig  or  provlii^  upon  *a  luqnirj  touching  the  death  of  ■ 

(ome  lact  on  hie  behalf,  whether  io  a  court  peraon  killed  by  a  coliision  of  veBseli,  wu 

of  jUBtire  or  otherwiae,  mint  be   taken  admliBible  in  an  action  for  the  negligenl 

hinuelf  to  ssaert  the  &ct  which  he  thni  management  of  one  of  them,  if  the  wiUieM 

■eek«  to  establish."    Kichardi  v.  Morgan,  ia  shown  lo  be  beyond  le^  tjilUn.  Brown, 

ID  Jnr.  F.  a.  5fi9.1  9  C.  &  P.  Ml,  608,  per  Coleridge,  J.; 

'  Wright  V.  Tathftm,  I  Ad.  4  EL  8;  Boll.  N.  P.  242;  Ker  v.  Eri«well,  8  T.  B. 

12  Tin.  Abr.  tit  Evidma,  A.  b.  81,  pi.  707,  712,  721 ;  J.  Kely,  66. 
45,  47.    Aa  to  the  penont  who  are  to  be         *  Cazenore  v.  Vanghan,  1  H.  &  8.  4^ 

deemed  pwties,  see  lupra,  ^  628,  686.  S ;  Attor.-Oeii.  tr.  DavicoD,  I  McCl.  &  T. 

'  Hardr.  816;  CazenoTe  u.  Vaoghan,  160;  Gaw  v.  SduOD,  8  SnmD.  98,  104, 

1  H.  A  8.  i.    It  hai  been  held  that  th*  106. 
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to  ancrwer  the  croB»-interrogatonea,  the  party  prodacing  the  witQess 
will  Dot  be  deprived  of  Mb  direct  testimony,  for,  upon  appUcation 
of  the  other  party,  the  court  would  have  compelled  him  to  aoswer.^ 
So,  after  a  vitnesa  was  examined  for  the  plaintiff,  but  before  ho 
could  be  crosa-examined,  he  died ;  tlie  court  ordered  hia  deposition 
to  stand ; '  though  the  want  of  the  croBS-ezamination  ought  to 
abate  the  force  of  his  testimony.*  So,  where  the  direct  ezamina- 
tioa  of  an  infirm  witneaa  waa  taken  by  the  consent  of  parties,  but 
no  croHH-interrogaiories  were  ever  filed,  though  the  witness  lired 
several  months  afterwards,  and  there  was  no  proof  that  they  might 
not  bare  been  answered,  if  tliey  had  been  filed ;  it  was  held  that 
the  omission  to  file  them  was  at  tlie  peril  of  the  party,  and  that  thp 
deposition  was  admissible.*  A  new  comniission  may  be  granted, 
to  cross-examine  the  plaintiff's 'witnesses  abroad,  upon  sulwequent 
discovery  of  matter  for  such  examination.'  But  where  the  deposi- 
tion of  a  witness,  since  deceased,  was  taken,  and  the  direct  exami- 
nation was  duly  signed  by  the  magistrate,  but  the  cross-examination, 
which  was  taken  on  a  subsequent  day,  was  not  signed,  the  whole 
was  held  inadmissible.' 

§  555.  Dgiotitiotu,  as  well  as  verdida,  which  relate  to  a  custom, 
or  prescription,  or  pedigree,  where  reputation  would  be  evidence, 
are  admissible  against  strangers ;  for  as  the  declarations  of  persons 
deceased  would  be  admissible  in  such  cases,  d  fortiori  their  dec- 
larations on  oath  are  so.^  But  in  all  cases  at  law,  where  a  deposi- 
tion is  offered  as  secondary  evidence,  that  is,  as  a  substitute  for 
the  testimony  of  the  witness  vivd  voce,  it  must  appear  that  the 
witness  cannot  be  personally  produced ;  unless  the  case  is  provided 
for  by  statute,  or  by  a  rule  of  the  court.* 

§  556.  The  last  subject  of  inquiry  under  this  head  is  Uiat  of 
xnquititwnt.  These  are  the  results  of  inquiries,  made  under  com- 
petent public  authority,  to  ascertain  matters  of  public  interest  and 
concern.  It  is  said  that  they  are  analogous  to  proceedings  m  rem, 
being  made  on  behalf  of  the  public ;  and  that  therefore  no  one  can 
strictly  be  said  to  be  a  stranger  to  them.    But  the  piinciple  of 

1  Courtney  v.  HotkUu,  2Biim.  25B.  *  Eiog  of   Huorer   v.   WhMttoj,   4 

*  Arundel  v.  Amndet,  1  Chu.  R.  90.  Bear.  7B. 

*  O'CaUuthan  v.  Hurphr.  3  8cb.  A  ■  Rctfriu  s.  Vnate,  2  H.  A  Brit.  207. 
I«f.  168 ;  Om(  ■>.  Stuwon,  8  Snrnn.  B8,  ^  BuS.  N.  P.  2SB,  2U;  nan,  %  127- 
lOe,  107.    BdI  tee  KiMun  e.  Forreit,  26  ISO,  189, 140. 

Wend.  661.  ■  St^m,  ||  822,  83*. 

'  Om«  v.  StinMUl,  8  Snrnn.  98,  wbere 
diia  lultiect  U  fnOf  ezuniiMd  \j  Shny,  J. 
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their  admiesibilit;  in  evidence,  between  priyate  peraons,  seems  w 
be,  tliat  tbey  are  matters  of  public  and  general  interest,  and  there- 
fore within  some  of  the  exceptions  to  Hie  rule  in  regard  to  heareay 
evidence,  which  we  have  heretofore  considered.^  Whether,  there 
fore,  the  adjudication  be  founded  on  oath  or  not,  the  principle 
of  its  admissibility  is  the  same.  And  moreover,  it  is  distinguished 
from  other  hearsay  evidence,  in  having  peculiar  guarantiee  for  its 
accuracy  and  fidelity."  The  general  rule  in  regard  to  these  docu- 
ments is,  that  they  are  admissible  in  evidence,  but  that  they  are 
uot  conclusive  except  against  the  parties  immediately  concerned, 
and  their  privies.  Thus,  an  inquest  of  office,  by  the  attorney- 
general,  for  lands  escheating  to  the  government  by  reason  of 
alienage,  was  held  to  be  evidence  of  title,  in  all  casra,  but  not 
conclusive  against  any  person,  who  was  not  tenant  at  the  time  of 
the  inquest,  or  party  or  privy  thereto,  and  that  such  persons, 
therefore,  might  show  that  there  were  lawful  heirs  in  etie,  who 
were  not  aliens.'  So,  it  has  been  repeatedly  held,  that  inquisi- 
tioDS  of  lunacy  may  be  read ;  but  that  they  are  not  generally  con- 
clusive against  persons  not  actually  parties.*  But  inquisitions, 
extrajudicially  taken,  are  not  admissible  in  evidence.* 

I  Sum,  Sg  137-140.  *  OloMOp  e.  Pole,  8  H.  ft  8.  176;  LM- 

*  Pbil.  &  Am.  on  Evid.  GTe,  679 ;  1  kow  d.  Earner,  2  H.  Bl.  487.  See  tupra. 
SUrk.  Evid.  260,  ^1,  268.  }  660,  tbit  the  inqnintioD  U  concln^Ta 

■  8tok«  V.  DaMBB,  4  Huon,  268,  per  agaimt  penoiu,  who   ondcrUke   lObM- 

Storj,  J.  quenllr  to  deil  with  Ibe  lunatic,  liwtead 

*  SergetonD.  Sealey,  2Atk.  412;  Den  of  dealing  with  tbe  ftnardiaii,  u)d  ieek  to 
p.  Clark,  6  Hakt.  217,  per  Ewing,  C.  J.  i  aroid  bia  aiUbori^,  coUatenllr,  bj  ihow- 
Hart  D.  Deamer,  6  Wend.  497 ;  Fanlder  lug  that  the  part;  wat  leatomd  to  hia 
c.  Silk,  8  Campb.  126;  3  Uadd.  Chtn.  nuoo. 
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§  567.  The  last  class  of  irritteu  evidence,  which  we  propose 
to  consider,  is  that  of  pritate  vsttings.  And  in  the  discusaioa 
of  this  subject,  it  is  not  intended  separately  to  mention  eTer7 
description  of  writdngs,  comprised  in  this  class ;  but  to  state  the 
principles  vhich  govern  the  proof,  admissibUitf,  and  effect  of 
Ibem  all.  In  general,  all  private  Tritings,  produced  In  evidence, 
must  be  proved  to  bo  genuine ;  but  in  what  is  now  to  be  said, 
jHirticutar  reference  is  had  to  solemn  obligatious  and  instnimeiits, 
under  the  band  of  the  part;,  purporting  to  be  evidence  of  titlu ; 
such  as  deeds,  bills,  and  notes.  These  must  be  produced,  and 
tlio  execution  of  them  generally  be  proved ;  or  their  absence  must 
be  duly  accounted  forj  and  their  loss  supplied  bj  secondary  evi- 
dence. 

§  558.  And  first,  in  regard  to  the  PBODUCnoM  of  such  docu- 
ments ;  if  the  instrument  is  lo»t,  the  party  is  required  to  give 
some  evidence,  that  such  a  paper  once  existed,  though  slight 
evidence  is  sufficient  for  this  purpose,  and  that  a  Ixmd  fiit  and 
dihgent  search  has  been  unsuccessfully  made  for  it  in  the  place 
where  it  was  most  likely  to  be  found,  if  the  nature  of  the  case 
admits  sucli  proof;  after  which,  his  own  affidavit  is  admissible  to 
the  fact  of  its  loss.*  The  same  rule  prevails  where  the  instrument 
is  destroyed.     What  degree  of  diligence  in  the  search  is  necessary, 

>  Supra,  §  349,  and  CMM  Uiers  dted.  umeat  neceaiaiil?  IhtoItm  aome  de«crip-. 
The 'role  is  not  reaCricted  to  fti;U  pecu-  tire  proof  of  the  document  itself,  Chough 
Iwrlj  within  the  partj"!  knowledge  ;  but  not  to  the  degree  of  precision  aubeequent. 
permiu  him  (o  aute  other  pertinent  &cli,  1;  necesaaiy  in  order  to  eatabliab  a  title 
auch  aa,  his  aearvh  fur  tlie  document  elte-  under  it;  and  on  Che  oUier  bund,  a  strung 
where  than  among  hia  own  papera.  Ved-  probability  of  its  loas  has  been  held  su£ 
der  D.  Willdng,  6  Denio,  W.  In  regard  lo  dent  to  let  in  the  aecondary  eridence  of 
tlw  order  of  the  proof,  namely,  whether  ita  contents,  Bouldin  v.  Masaie,  T  Wheat, 
the  existence  and  genuineneu  of  tlie  122,  154,  155.  Theae  conaiderationa  will 
paper,  and  of  course  ila  general  eharauter  go  &j  lo  reconcile  moat  of  the  cases  ap- 
or  contents,  muac  be  proYed  (Wore  any  evi-  parently  conflicting.  In  Filch  u.  Bogue, 
dence  can  be  received  of  ita  loaa,  the  de-  IS  Conn.  286,  the  order  of  the  proof  was 
ciaiona  are  nol  uniform.  The  earlier  and  held  to  be  immaterial,  and  to  reat  in  tlie 
«ome  later  cajea  require  ilwc  this  order  discretion  of  the  court.  It  is  sufficient, 
•bould  be  strictly  observed.  Goodier  b,  if  the  partj  has  done  all  that  could  rea- 
lms, 1  Atk.  446;  Sime  v.  fiima,  2  Kep.  aonahly  be  expected  of  him,  under  the 
Const.  Ct.  226;  Kimball  v.  iforrell,  4  drcumatoncea  of  Che  case,  in  aearching 
GreonL  868;  Stockdale  c,  Youug,  8  for  the  inatninient.  Kelaey  v.  Ilannier. 
Scnibb.  EOl,  n.  In  other  caa«  it  baa  been  18  Conn.  K.  gll.  After  the  loas  of  a 
held,  that  in  the  orier  of  proof,  the  lota  or  deed  lias  been  eatablislied,  tlie  secondary 
doalruction  of  the  paper  rauat  flrst  be  evidence  of  the  content*  or  snbaCance  u 
shown.  Willis  v.  McDole,  2  South.  601 ;  the  contenta  of  ita  operatiTe  parts  must  be 
SleHing  D.  PoCls,  Id.  77S ;  Shrondera  v.  clear  and  direct,  and  its  execution  must 
Ilarper,  1  Harrin^  444;  Finn  n.  M'Gon-  be  distinctly  proved.  And  the  dedara- 
Igle,  9  Watts  &  Serg.  76;  Murray  v,  tinns  of  the  grantor  are  admisaible,  in  cor 
Buchanan,  7  Blackf,  MO;  Farke  e.  Bird,  roboration  of  tlie  other  evidence.  Met- 
SBarr,  aefc.  But  on  the  one  hand  it  ia  calf  u.  Van  Benihuysen,  S  Comst  424; 
plain,  tlkat  the  proof  of  the  losa  of  a  due-  Uatiner  s.  Saunders,  6  Gilm.  118 


D.oiiiz.owGoogle 


696  LAW  OP   EYIDENCB.  [PABT  m. 

it  is  not  tsBj  to  define,  as  each  case  depends  much  oq  its  peculiar 
oircumatances,  and  the  question,  whether  the  lose  of  the  inBtm- 
ment  is  sufficiently  proved  to  admit  secondary  evidence  of  its  coiw 
teuts,  is  to  he  determined  hy  the  court  and  not  by  the  jury.*  But 
it  seems,  t)iat,  in  general,  the  party  is  expected  to  shoT  that  ho 
han  in  good  faith  exhausted,  in  a  reasonable  degree,  all  the  sources 
of  information  and  means  of  discovery  wliich  the  nature  of  Uie 
cajie  would  naturally  suggest,  and  wlilch  were  accessible  to  him.' 
It  should  be  recollected,  that  the  object  of  the  proof  is  merely  to 
exUblish  a  reasonable  presumption  of  the  loss  of  the  instrument ; 
and  tliat  this  ia  a  preliminary  inquiry  addressed  {o  the  discretion 
of  the  judge.  If  the  paper  waa  supposed  to  be  of  little  value,  or 
is  ancient,  a  less  d^ee  of  diligence  will  be  demanded,  as  it  will 
be  aided  by  the  presumption  of  loss,  which  these  circumstances 
afford.  If  it  belonged  to  the  custody  of  certain  persons,  or  ia 
proved  or  may  be  presumed  to  have  been  in  their  posHesBion,  they 
must,  in  general,  be  called  and  sworu  to  account  for  it,  if  they  are 
within  reach  of  the  process  of  tlie  court."  And  so,  if  it  might  or 
ought  to  have  been  deposited  in  a  pubhc  office,  or  other  particular 
place,  that  place  must  be  searched.  If  the  search  was  made  by 
a  third  person,  he  must  be  called  to  testify  respecting  it.  And 
if  the  paper  belongs  to  his  custody,  he  must  be  served  with  a 
KihpcBfna  duces  tecum,  to  produce  it.^     K  it  be  au  instrument, 

>  Page  D.  Page,  16  Pick.  S63.     [White  plalnldfl;  that  he  bad  bamt  the  bond,  he 

ilUa  aenetal  rule  that  the  afBdaTit  of  Ihe  being  interested  adrersely  lo  the  Teal 
plaintlfr  muBt  be  produi^d  where  a  paper  plaintiff,  ha>  been  held  scffldeDE  to  M 
Id  ulleged  Co  be  lost,  of  irhich  he  must  be  in  lecandarv  evidence  of  iti  conlenli. 
presumed  to  hsTC  the  ciutodj,  before  sec-  Shorti  e.  Unangit,  8  Watti  ft  Serg.  U. 
ondary  evideoce  of  ita  contenu  can  be  [Where  a  party  hai  been  deprived  of  an 
■ilniitted,  y^t  the  nde  ia  nut  inflexible,  initniment  by  Irsud,  gecoadnry  eTidenoa 
Where  the  nominal  party  to  the  record  of  its  cootenti  ia  admlBaible.  Grimei  v. 
ia  not  the  party  actually  aeelcing  to  re-  Eimbalt,  8  Allen,  618.  And  even  where 
cover,  and  Uie  parly  interested  haa  ueed  a  party  who  oShrs  to  prove  the  contents 
due  diligence  to  Qnd  the  plaintiQ*  and  pro-  of  a  paper  has  himsefr  dei[n>yed  it,  L« 
ducea  proof  that  he  has  abaconded  to  may  explain  the  drcumaOuicel  of  the  de- 
parts unknDwu,  he  haa  done  all  that  can  itraction,  in  order  to  prove  the  contents. 
be  reasonably  required  of  him,  and  tlie  Tobin  b.  Shaw,  46  Maine,  881.] 
produL-iion  of  the  affidavit  of  the  absent  '  Ralph  v.  Brown,  8  Watta  &  Serg 
party   to    tlie  record   may  be  dispensed  895. 

with.    Foster    v.   Mackay,   T    Met    531,         *  The  dnty  of  the  witness  to  prodncfl 

68T.|  such  a  document  is  thus  laid  down  by 

*  Hex  B.  Morton,  4  M.  4  S.  48 ;  Rei  Shaw,  C.  J.  :  "  There  seema  to  be  no  dif- 

V.  Castleton,  6  T.  E.  289 ;  1  Start.  Evid.  fterence  in  principle  between  compelling  a 

886-810 ;  Willis  v.  McBole,  2  South.  501 ;  witneaa  to  prodDi«  a  document  in  liia  po«- 

Thompson  e.  Travis,  B  Scott,  SG ;  Farts  Besiinn,  under  a  tubpana  daixi  tamx,  in  » 

t>.  Dunklce,  8  Watts  &  Serg.  291 ;  Gatli-  case  where  the  party  calling  the  witness 

e>  ix>le  V.  Miall,  15  Law  Joum.  17U ;  Doe  a.  has  a  right  to  the  use  of  aucb  document, 

Lewis,  lo  >Iui-.  612 ;   6  Eng,  L.  &  Eq.  R.  and  compclUng  Mm   to  five  testimony, 

400.      The   admission   of    the    noiidnBl  when  the  ^is  He  in   hia    own   koowl- 
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vhieh  is  the  foundattoa  of  the  action,  and  which,  if  found,  the 
defendant  may  be  compelled  again  to  paj  to  a  iond  fide  holder, 
the  plfuutiff  must  give  sufficient  proof  of  its  deBtruction,  to  satiefy 
the  court  and  jury  that  the  defendant  cannot  be  liable  to  pay  it 
a  second  tlme.^  And  if  tlie  instrument  was  executed  in  duplicate, 
or  triplicate,  or  more  parts,  the  loss  of  all  the  parts  must  be 
proved,  in  order  to  let  in  secondary  evidence  of  the  contents.' 
Satisfactory  proof  being  thus  made  of  the  loss  of  the  instrument, 
the  party  will  be  admitted  to  give  secondary  evidence  of  its  con- 
tents."  [•  Where  the  party  voluntarily  destroys  written  evidence 
in  his  favor,  he  cannot  be  allowed  to  give  evidence  of  the  contents 
of  such  writing  in  a  suit  in  his  own  favor  founded  upon  the  writ- 
ing, without  first  introducing  evidence  to  rebut  any  inference  of 
fraud  arising  from  his  destroying  such  written  evidence.*] 

§559.  The  production  (if  private  aritinga,  ia  vbieh  another  per- 
son has  an  interest,  may  be  had  either  by  a  bill  of  discovery,  in 
proper  cases,  or  in  trials  at  law  by  a  writ  of  aubpcena  duces  tecumf 


«dge.    It  hu  been  dedded,  though  It  wu  T.  R.  280 ;  Doe  v.  Pnlnuui,  8  Ad.  &  El 

Ibrnierij    doubted,  that  t,  tiApfaut  ducei  62!^  v.  I. 

tecum  U  &  writ  of  compulsoiy  obligation,         '  See,  m  to  secondu?  erldencei  tapra, 

which  the  court  hw  power  to  iMue,  and  §  81,  and  note.     Where  tecoodary  erl- 

irhlth   the   witnesi    li    bound    to    obey,  dence  ii  retorted  to,  for  proof  of  no  inBtru- 

and  •rhicli   will   be  enforced  bj   proper  ment  which  is  lost  or  deatrojed,  it  most, 

Droceai  to  compel  the  production  of  ths  in  general,  be  proTed  to  have  been  exe- 

r,  when  the  witneu  has  no  lawftil  or  culed.    Jackaon  v.  Frier,  16  Johns.  196 ; 

jnable    excuse    for    wilhboldiag    it,  KimbtUl  d,  Morrell,  4  Greenl.  8t>S:  Keltej 

Amty  c.  Long.  9  East,  4TS ;   Corten  v.  v.  Uanmer,  11  Conn.  R,  Sll ;    Porter  u. 

Dubois,  1  Holt's  N.  P.  R.  2S9.    But  of  Fertpison,  4  Flor.  R.  102.    But  if  the  see- 

•nch  UwfUl    or   raaeonable    excuse,  the  ondarr  evidence  is  a  copy  of  the  inslni- 

conrt  at  nui  priai,  and  not  the  witness,  Is  ment  which  appears  to  have  been  attested 

to  judge.    And  when  the  witness  has  the  by  ■  witnels,  it  is  Dot  necessary  to  call 

p^ier  ready  to  produce,  in  obedience  to  this  witneu.    Poole  v.  Warren,  3  Nev.  & 

the  summons,  but  claims  to  retain  it  on  P.  698.     In  case  of  the  loss  or  deatruciion 

the  ground  of  legal  or  equitable  intereau  of  the  instrument,  tlie  admiBgians  of  the 

of  his  own,  it  is  a  question   to  the  dia-  party  may  be  proved  to  establish   both 

cretion  of  the  court,  under  the  circom-  its    existence   and    cohtents.      Mauri    n. 

■tanoes  of  the  caae,  whether  the  witness  HelTbruan,  IS  Johns.  68,  74 ;   Thomas  d, 

0  produce,  or  is  entitled  to  with-  Baiding,  6  Greenl.  417  ;  Corbin  if.  Jack- 

e  paper."    Bull  o.  Lovelaud,  10  son,  14  Wend.  619.    A  copy  of  a  docu- 

Pick.  14.  ment,  taken  by  a  machine,  worked  by  the 

1  llansard  v.  Robinion,  7  B.  ft  C.  90;  witness  who  produces  it,  is  admissible  aa 

Lubbock  B.  Tribe,  8  M.  &  W.  607.    See  secondary  evidence.    Simpson  u.  Thore- 

also  Peabody  v.  Denton,  2  Gall.  851 ;  An-  ton,  2  M.  &.  Kob.  488,     [  •  A  machiiM 

derson  d,  Robson,  2  Day,  405;  Davis  v.  copy  of  a  letter  of  the  plaiutifi'  to  a  third 

,  Todd,  4  TauuL  602;  Piersbn  e.  Hutcliin-  p)uly  was  received  at  evidence  of  an  ad- 

'■un,   2  Campb.  211;    Rowley  c.  Ball,  8  mission  on  his  pftrt,  although  not  admissi- 

Cowen,  808 ;   Eirby  d.  Sisson,  2  Wend,  ble  as  a  letter.    Nathan  v.  Jacob,  1  F.  A 

660;    Hurray   c.   Cairett,   8    Call.    8TS;  7.452.] 

Mayor  v.  Johnson,  8  Campb.  824 ;  Swift         *  I*  Joannes  ■>.  Bennett,  6  Allen,  169. 

«.    Stevens,    8    Conn.    481;    Bamnz    *.  See  ^Iso  Bagley  ir.  McMickle,  9  Cal.  4SU.J 

Crowe,  11  Jur.  716;  ;)iiri,  vol.  2,g  156.  *  See   the  course  in  a  parallel   casa, 

*  BulL  H.  F.  261 ;  Rex  v.  Cutlelon,  6  when  a  witness  is  out  of  the  juriadictioi^ 


OQght  ti 
hold  th> 
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directed  to  tlie  person  who  has  them  in  his  possesBion.  The  courts 
of  common  lav  qiay  also  make  an  order  for  the  inapedion  of  vrrit- 
mga  in  the  possession  of  one  party  to  a  suit,  in  faror  of  the  other. 
The  extent  of  this  power,  and  tho  nature  of  the  order,  whether  it 
should  be  peremptory,  or  in  the  shape  of  a  rule  to  enlarge  the 
time  to  plead,  unless  the  writing  is  produced,  does  not  seem  to 
be  very  clearly  agreed;^  and,  in  the  United  States,  the  couits 
have  been  unwilling  to  exercise  the  power,  except  where  it  is 
given  by  statute.^  It  seems,  however,  to  be  agreed,  that  where 
the  action  la  ex  contractu,  and  there  is  but  one  instrument  between 
the  parties,  which  is  in  the  possession  or  power  of  the  defeodant, 
to  which  the  plaintiff  ia  eitlier  an  actual  party,  or  a  party  in 
interest,  and  of  which  he  has  been  refused  an  inspection,  upon 
request,  and  the  production  of  which  is  necessary  to  enable  him 
to  declare  against  the  defendant,  the  court,  or  a  judge  at  chambers, 
may  grant  him  a  rule  on  the  defendant  to  produce  the  documeut, 
or  give  him  a  copy,  for  that  purpose.'  Such  order  may  also  be 
obtiuned  by  the  defendant,  oa  a  special  case ;  such  aa,  if  there  is 
reason  to  suspect  that  the  documeut  is  foi^d,  and  the  defendant 
wishes  that  it  may  be  seen  by  himself  and  his  witnesses.*  But,  in 
all  such  oases,  the  application  should  be  supported  by  the  e^idavit 
of  the  party,  particularly  stating  the  circumstances.^    ['And  it 

npra,  $  S20.    It  la  no  niffldent  uuwer  Aprimi/adi eateot  the  udatenee  of  tlia 

for  ft  witneu  not  obe;iiiK  thii  rabpanu,  pftper  tod  its  materially  nmM  be  nuda 

thftt  th«  initrament  required  WM  not  m*r  ou^  Mid  the  ooun  will  then  pax  an  order 

teriil.    Doe  v.  Kdij,  i  J>owl.  2TS.    But  nui,  iearing  the  oppociie  paiij  to  jmdnot, 

tee  Rex  d.   Ld.  Joha  HuueU,  7  Dowl.  or  to  ihow  cause  at  the  triiJ,  where  alone 

eeS.  the  materiality   can   be  flnall?    decided. 

1  Supra,  5  8».    If  tbe  applicant  haa  LMigi  v.  Brown,  1  Curtis,  C.  C.  401.    For 

no  legal  inlereat  in  the  wridng,  which  he  other  deciaioni  under  tUs  lectjon  of  the 

requests  leare  to  inspect,  it  will  not  be  statute,  see  HyltonD.  Brown,  1  Wash.  CC- 

riied.    PoweU  v.  BradbiU7, 4  M.  O.  &  B.  298 ;   Bas  v.  Steele,  S  lb.  861 ;  Duo- 

541 ;    18  Jut.  840.      And  see  $apni,  ham  v.  Rile?,  4  lb.  126 ;  Vasie  o.  MiSliD, 

a  4TS.  lb.  G19.1 

I  {By  the  act  of  Sept.  24,  1789  (1  U.  S.  '  S  6  Chitty'a  Oeu,  Fr,  4SS,  484  j    1 

Stat,  at  Large,  82),  it  IS  provided  that  the  Tldd's    Pr.    690,  691,  692;    1   Paine  & 

courts  of  the  United  States  "  shall  have  Duer's  Pr.  486-4S8 ;  Graham's  Piactiue, 

power  in  all  actions  at  law,  on  motJoo  and  p.  521 ;   Lawrence  e.  Ocean  Ins.  Co.  11 

due  notice  thereof  being  given,  to  require  Johns.  24S,  n.  (a) ;   Jackson  n.  Jonea,  8 

the  parties  to  produce  books  or  writings  Cowen,  17 ;  Wallia  i>.  Murrair,  4  Cowen, 

In  Uieir  possession  or  power,  which  con-  899;  Denslow  v.  Fowler,  2  Cowen,  693; 

tain  oTidence  pertinent  to  the  isgue,  in  Davenport  n.   M'Kinnie,   5  Cowen,  21 ; 

cases   and    irnder   circumstances    where  Utica  Bank  d.  Hilliard,  6  Cowen,  62. 

they  might  be  compelled  to  produce  the  *  Brush  d.   Qibbon,  8  Cowen,  IB,  n 

same  by  the  ordmary  rules  of  proceeding  (a). 

In  chancery ; "   and  in  case  of  the  non-  *  S  Chitty's  Qen.  Pr.  484.    This  courac 

production  tliereof  upon  such  order,  the  being  so  seldom  resorted  to  in  the  Amer- 

court  may  direct  a  nonsuit  or  de&ulL  -lean  oommon-law  conrts,  a  more  particn- 

Under  this  statute,  an  order  to  produce  lai  statement  of  the  pnctice  is  deemed 

nay  be  applied  for  before  trial,  upon  notice.  uniMcessarj''    in   this  place.    See  Law** 
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eeeios  that  in  most  caaes  die  defendant  vill  be  entitled  to  rd  in- 
Bpcotion  of  bis  own  letters,  in  tbe  bands  of  tbe  opposite  part/, 
vben  tbe  action  is  based  upon  evidence  contained  in  them,  vbere 
no  copies  irere  retained  and  the  inspection  was  necessaiy  to  tbe 
defence.^  And  so  also  a  pIuntlfT,  who  claimed  damages  of  a 
railway  company  for  diemissing  bim  &om  the  office  of  superin- 
tendent, it  was  held  that  be  was  entitled  to  bare  an  inspection 
of  all  entries  or  minutes  in  tbe  company's  books  having  reference 
to  bis  employment.'  But  the  defendant  is  not  entitled  to  inspect 
his  own  letters  to  tbe  plaintiff,  in  an  action  for  breach  of  promise 
of  marriage,  upon  an  affidavit,  that  tbe  promise,  if  any,  was  con- 
tained in  the  letters.'  And  tbe  court  will  not  grant  an  inspection 
of  documents  produced  at  the  trial,  with  a  view  to  discover  grounds 
to  move  a  now  trial.*] 

§  560.  When  the  instrument  or  writing  is  in  tbe  hand$  or  potuer 
of  (he  adverts  party,  there  are,  In  general,  except  in  tbe  cases 
above  mentioned,  no  means  at  law  of  compelling  him  to  produce 
it ;  but  tlie  practice,  in  such  cases,  is,  to  give  him  or  bis  attorney 
a  regular  notice  to  produce  the  original.  Not  that,  on  proof  of 
such  notice,  he  is  compellable  to  give  evidence  against  himself; 
but  to  lay  a  foundation  for  the  Introduction  (£  secondary  evidence 
of  the  contents  of  the  document  or  writing,  by  showing  that  the 
party  has  done  all  in  bis  power  to  produce  the  original.^ 

IT.  8.  Courts,  86,  Se.     [In  England  it  hu  ncceuary  to  nulce  ont  a,j>riiii&fadt  cue.; 

been  held  that  under  Ihe  Common-Iitiw  but  ft  extends  to  tnj  deeds  which  maj 

Procedure  Act  (1854J,  17  &  18  Vict.  ch.  tend  to  lupport  or  strengthen  the  case  on 

125,  tbe  coivrt  niil  not  grant  a.  diicoToiy  the  part  of  the  plaintiff.    Tbe  role  that 

of  documeniB  except  upon  the  affidavit  of  one  party  bsa  no  right  to  inspect  docu- 

tbe  party  (o  the  auit ;  the  affldarit  of  the  ments  which  make  out  the  tide  of  Che 

oteorrwy  not  being  sufficient,  although  the  other  does  not  apply,  if  tliej  alio  make 

party  himself  is  abroad.  Herschfleld  c.  out  his  own.  Coster  v.  Baring,  lb.  8Q6,I 
■  Clark,  8il  Eng.  Law  &  Eq.  649.  ['But  '  [•Price  v.  Uamson,  B  C.  B. «.».  6)7. 
in  the  case  of  a  corporation,  the  affidavit         '  Hill  v.  Great  Western  Railway  Co. 

may    be    made    by    attorney.    Bull    «.  10  C.  B.  n.  i.  146. 

Clarke,  15C.B.^.s.  861.1  Before  a  party         ■  Hamer  t..  Sowerby,  S  Law  T,  U.S. 

can  be  callol  upon  to  produce  a  document  784,  Q.  B. 

fur  the  purposes  of  evidence,  it  most  be  *  Pratt  d.  Ooewell,  9  C.  B.  n.  R.  TOO.] 
shown  that  it  is  in  his  possession.    Lax-         *  2  Tidd's  Pr.  802;  1  Paine  %  Oner's 

ton  V.  Reynolds.  28  lb.  663.    It  is  not  an  Pr.  483;  Oreham's  Practice,  p.  628.    ISn^ 

answer  to  an  application  for  an  order  for  tice   to    produce   the  instrument  is  not 

■    discivery    of   documents,   that    they  alone  sufficient  to  admit  the  parly  to  give 

are  privileged  from   being  produced ;  if  aecondary  evidence  of  its  contenla.     He 

such  bo  the  tact  it  must  be  shown  in  the  must  prove  the  existence  of  the  origin^, 

affidavit  made  in  obedience  to  the  order.  Bharpe  v.  Lamhe,  8  P.  &  D.  464.    Ue 

Forshaw  d.  Lewis,  29  lb.  488.    Tlie  right  must  also  show  that  the  instrument  is  in 

of  •  plaintiff  under  the   statale   (14   &  tlie  possession,  or  under  the  control,  of  th« 

15    Vict    c.    9U),    to    inspect   deeds   in  party  required  to  produce  it.    Smith  ir. 

the  defendant's   custody,   where  such  I  Slesp,  1   Car.  &   Kirw.   J8.    But  of  thia 

right  exists.   Is  not  limited  by  what  is  IW»  very  alight  evidence  will  ralae  a  tsfflt 
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$  561.  There  are  three  cotes  in  which  such  Ttotioe  to  produce  t» 
not  •neeaaary.  First,  where  the  inBtrament  to  be  produced  and 
that  to  be  proved  ore  dvplieatt  origtTuds;  for,  in  such  caae,  the 
original  being  ia  the  hands  of  the  other  party,  it  is  in  his  power 
to  contradict  the  duplicate  original  by  producing  the  other,  if  they 
Tary;'  secondly,  where  the  instrunient  to  be  proved  is  itaeff  a 
notice,  such  as  a  notice  to  quit,  or  notice  of  the  dishonor  of  a  bill 
of  exchange;  and,  thirdly,  where,  from  the  Tiatare  of  ike  a^toif 

cient  preiumptioD,  where  the  iiutnmient  defendaat  to  produce  tfac  origiDKl,  it  wu 

eic1uiiyel7  belong!  to  him,  and  has  to-  held,  that  the  defbuduit  could  not  oee  the 

uently  been,  or  reguUrl;  ought  to  be.  in  cop;  attached  to  ilie  notice,  although  ccr- 

hia  po6se«Bion,  acc^ing  to  the  couriMi  of  tifl»d  to  be  correct  by  the  plaintiff,  while 

buBuiew.     Henry  D.  Leigh,  S  CampL.  499,  he    had   the  original  in  Mi  paaaeBiioD. 

60*2;   Harrey  v.  Miuhell,  2  M.   Jb  Rob.  Bogait  d.  Brown,  6  Pick.  18,    In  iVew 

866 ;   Robb  d.  Starkey,   2  C.  &  K.  143.  Yart:,  It  has  been  held  that  certain  courtt 

And  if  the  inBtnuueut  ii  iu  the  pnsiewion  haye  authurit;  to  compel  a  deleadant  in  a 

of  another,  in  pririty  with  the  p^rty,  luch  luit  pending  therein  to  produce  and  dia- 

as  Ilia  banker,  or  agent,  or  lervant,  or  the  coTer  booki,  papers,  and  document*,  ia 

like,  notice  to  the  part/  tiinuetf  ii  lufiB-  hia  ^>osi<eaBion  or  power,  relating  u>  tlie 

cienL     Baldney  o.  Ritchie,  1  Stark.  R.  menu  of  such  sui^  and  if  the  defendant 

B3tj ;   Sinclair  d.  SleTenaon,  1   C.  &  P.  refuses  to  comply,  his  answer  mur  be 

582;  Burton  v.  Payne,  2  C.  &  F.   520;  stricken   out,    and    judgment    rendered 

Partridge  v.  Coates,  Ry.  &  M.  158,  156 ;  against  him  as  for  a  neglect  to  anaweT. 

TaplJn  D.  Atty,  8  Bing.  161.    If  a  deed  is  Gould  v.  McCarty,  1  Keman,  575.     In 

in  the  hands  of  an  attorney,  having  a  lien  Georgia,  a  party   may  be  required  in  k 

upon  it,  as  security  for  money  due  frum  proper  cs»e,  to  produce  documents  to  be 

his  client,  (in  which  ground  he  refuses  to  annexed  to  iniem^Bloriei  propounded  by 

produce  it  in  obedience  to  a  lubpana  diuxt  the  party  calling  for  them  ;  tha  courts  re- 

(ecum,  as  he  JuBtly  may  ;  Kemp  v.  King,  2  quinng   tliat  a  copy  of  t!ie  document* 

M.  It  Rob.  487  ;  Regina  v.  Haakius,  2  C.  eiuU  be  left  in  the  place  of  the  original  to 

&  K.  &23  ;  the  party  calling  fiir  it  may  be  used  as  such  in  case  the  original  be  not 

Sre  secondary  evidence  of  its  contents,  returned,  and  that  the  party  calling  fiff 

oe  V.  Ban,  T  M.  &  W.  102.     So,  if  tlie  the  document  shall  gire  security  to  the 

deed  is  in  court,  in  the  hands  of  a  tliird  party  producing  it,  for  its  being  lafelj  re- 

perma  as  mortgagee,  who  has  not  been  turned.     Faindotli  v.  Jordan,  15  Geo.  611. 

aubpcenaed  in  tlie  catue,  and  be  declines  Where    the    counsel    in    a  case  have 

to  produce  it.  secondary  evidence  of  its  agreed   that  eiclier  party  shall    produce 

contents  is  admissible ;  but  if  the  deed  is  upon  notice  at  the  trial,  any  papers  which 

not  in  court,  and  he  has  not  been   lub-  may  be  in  his  possession,  the  tkilui«  of 

pccnaed,  it  ia  ollierwise.    In  such  case,  tlie  the  plaintiff  (the  agent  in  America  of  a 

person  having  custody  of  the  deed  must  firm  in  London),  to  produce  upon  such 

only  stale  tlie  date  and  names  of  the  par-  notice  an  invoice  of  goods  consigned  10 

ties,  in  order  to  IdeulifF  it.    Doe  d.  Clif-  his  principals  in  London,  is  not  aach  a 

ford,  2  C.  &  K.  148.    The  notice  to  pro-  failore  to  comply  with  the  agreemeiit  a« 

duce  may  be  given   verbally.     Smith  v.  will  admit  parol  tetdmony  of  the  contenia 

Young,  I  Campb.  440.    After  notice  and  of  the  invoice,  for  it  ia  to  be  preaumed 

refusul  to  produce  a  paper,  and  secondnrr  that  the  invoice  had  t>een  forwarded  to 

evidence  given  of  its  contents,  the  ad-  the  consignees.    The  offer  of  the  plaintiff 

verse  parly  caimoC  afterwards  produce  the  to  prove  that  such  was  the  bet,  and  the 

document  as   his  own  evidence.    Doe  d.  concessiou  without  proof  by  the  defendant 

Hodgson,  1  P.  &  D.  142 ;   12  Ad.  &  EI.  that  it  was  so,  preclude  him  from  attei^ 

13^1,  B.  c.     [Where  the  plaintiff  gave  no-  wards  objecting  that  proof  waa  not  given 

ticc  to  the  ilefendant  to  produce  at  the  Turner  v.  Yalea,  16  How.  U.  S.  14.1 

trial  an  original  contract,  and  affixed  what  '  Jury  v.  Orchard,  2  B.  A  P.  89,  41 , 

purported  to  be  a  copy  of  it  to  the  notice.  Doe  v.  Somertou,  7  Ad.  &  El.  63,  n.  a. ; 

,   .,..  .     ,   j_i _.  8  Jut,  776,  so.;  Swain  t>.  Lewis,  2  CM. 

ft  R.  261. 
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the  defendaut  hu  notice  that  the  plaintiff  intends  to  charge  him 
with  posseseion  of  the  instrument,  as,  for  example,  in  trorer  for 
a  hill  of  excliange.  And  the  principle  of  the  rule  does  not  require 
notice  to  tiie  advene  party  to  produce  a  paper  belonging  to  a 
third  person,  of  vhich  he  has  fhtudulently  obtained  possession ; 
as,  whore,  ailer  serrice  of  a  tubpiBTia  ducet  Uewn,  the  t 
party  had  received  the  paper  from  the  witness,  in  fraud  of  the 
«u^<xna.^     [*But  where  the  notice  is  an  act  of  possession,  warn 

J  2  Tidd'i  Pr.  808.  Proof  that  the  «d-  has  occuion  to  prove  anj  Act  by  such 
Tene  partj,  or  hit  atumer,  hu  tlie  in-  deed,  he  cannoc  me  a  copj,  beoftote  it 
■trumeni  in  court,  doei  not,  it  seem*,  ren-  would  be  oSbring  inferior  evidence,  when 
der  notiue  to  produce  It  unDece»«ary ;  fbr  in  theory  of  Uw  the  Buperior  ia  ia  hii  own 
die  object  of  the  notii.'e  \»  not  only  to  pro-  poasewion  or  power.  It  ia  only  on  proof 
cure  tlie  f»fw,  but  to  give  the  party  fui  of  the  loaa  of  the  ori^nat,  In  auch  case 
opportunity'  to  provide  the  proper  teati-  that  any  secondary  evidence  can  be  re- 
mony  to  aapport,  or  impeach  iL  Doe  p.  ceived.  Oor  ayalem  of  conveyancing. 
Grey,  I  ^lark.  K.  2U8;  Eiall  i>.  P«r-  modified  by  the  regiatry  law,  ia,  tliat  ench 
tridge,  lb,  cit. ;  Knight  v.  Marquia  of  Wa-  grantee  return  the  deed  made  immeili- 
terfbrd,  4  Y.  &  CoL  ^81.  The  role,  m  to  alely  to  himself,  to  enable  him  to  make 
di>|)eniiDg  wiUi  i>otit«,  ia  the  came  ia  good  hia  wansotiea.  Succeeding  gran- 
equity  as  at  law.  2  Dan.  Ch.  Pr.  1028.  teea  do  not,  at  a  matter  of  cow«e,  take 
[A  rule  of  court,  tliat  a  notice  lo  produce  poaaeaaion  of  deeda  made  to  preceding 
a  paper  must  precede  parol  evidence  of  parUee,  ao  aa  to  be  able  to  tut>ve  a  chain 
ita  concenia,  ia  waived  by  a  party'*  oflbr-  of  title,  by  a  aeriea  of  original  deeda 
ing  to  produce  it.  If  he  then  faila  to  Every  ^ntee  therefore  ia  tlie  keeper  of 
find  it,  but  aaka  for  no  further  lime,  the  his  own  deed,  and  of  hia  own  deed  only, 
parol  evidence  ia  admisaihle.  Dwinell  v.  But  there  la  another  rule  of  pracdce  an«- 
Lambra,  S8  Maine,  4&1.  For  the  pur-  ing  from  the  rajpany  Uw,  and  the  uaage 
pose  of  proving  that  the  defendant  ha«  under  It,  which  la.  that  all  deeds,  befora 
traudulendy  uinveyed  hia  real  eatate  to  being  o^red  In  evidence  aa  proof  of  title, 
tliird  persons,  copiea  of  the  deeda  thereof  mux  be  regiatered.  The  regiater  of  deeda 
froD)  tlie  regigtry  are  admiaaible,  the  origi-  therefore  la  an  offloer  of  the  law,  witt 
nalM  not  being  preaumed  to  be  in  the  poa-  competent  authority  to  receive,  compare, 
aesaion  of  either  pairty  to  the  suit.  Bian-  and  record  deeds;  hia  certificate  veriflet 
chani  c.  Young,  U  Cush.  341,  816.  But  the  copy  aa  a  true  tranacript  oT  the  ongi- 
a  legiitry  copy  of  a  deed  of  laud  is  not  nal,  and  tlie  next  beat  evidence  to  prove 
admiisiUe  in  evidence  against  the  grantee  the  existence  of  the  deed ;  though  it  foL- 
witiiout  notice  to  him  to  produce  the  origi-  lows  aa  a  conaequence,  that  auch  copy  la 
nal.  Commonwealth  v.  Emery,  2  Gray,  legal  and  competent  evidence,  and  dit- 
bU,  81;  Jluume  d,  Boaton,  lb.  194,  lUT.  peases  with  original  proof  of  its  execution 
lu  dcliveriog  the  opinion  of  tlie  court  m  by  atlealing  witnesses.  In  cases  there- 
Comm<Hiwealth  d.  Emery,  at  tapra,  8haw,  fore,  in  which  the  oririual,  in  tlieorj  of 
U.  J.,  said,  "  The  rule,  aa  to  the  uae  of  law,  is  not  ia  the  custody  or  power  of  the 
deeds  as  evidence,  in  this  common  wealth,  party  having  occasion  to  uae  it,  the  certi- 
ia  founded  pwiiy  on  the  rules  of  common  Bed  office  copy  is  prima/adt  evldeni^  of 
law,  but  modified  to  some  extent,  by  the  the  original  and  iia  execution,  subjecl  to 
rcgislry  system  eatahliahed  here  by  stat-  be  controlled  by  rebutting  evidence.  But 
utc.  The  theory  ia  this :  that  an  original  aa  thia  arises  from  llie  consideration,  that 
deed  ia  in  its  nature  more  authentic  and  the  original  ia  not  in  the  power  trf  tlia 
better  evidence  than  any  copy  can  be;  party  relying  on  it,  the  rule  doe*  not  ap- 
that  a  copy  ia  in  ita  nature  secondary ;  ply,  where  auch  original  ia,  in  theory  of 
and  therefore  in  all  casea  original  deeda  law,  in  poaaeaaion  of  the  adverse  party ; 
•liould  be  required,  if  they  can  be  liad.  becauaa  upon  notice  the  adverse  party  ia 
But  aa  (his  would  be  burdeDsome  and  ex-  bound  to  produce  it,  or  put  himself  in  auch 
pensive,  if  not  impoasible,  m  many  caaea,  position,  Uiat  any  lecondary  evidence  may 
some  relaxation  of  (hia  rule  was  necessary  be  given.  Should  it  be  objected  tliat, 
Gjt  practical  purposes.  The  hiw  asanmes  npon  notice  to  the  adverae  parly  to  pro- 
tbat  the  grantee  ia  the  keeper  of  deeda  duce  an  original,  and  the  tender  of  a  paper 
made  directly  to  hiauelf;  when  then  he  in  answer  to  the  notice,  the  party  calling 

TOL.  I.  61 


D.gitizecbyG00glc 


602  UW  OF  EV1DEKCB.  [kABT  m. 

ing  others  of  the  plfuntifiTe  cl^m,  a  copy  is  not  erideoce,  nntJl 
the  absence  of  the  ori^nal  ia  accounted  for.^] 

§  562.  The  notiee  may  be  direeUd  to  the  party,  or  to  his  attorney, 
and  may  be  terved  on  either;  and  it  miut  describe  die  writing 
demanded,  so  as  to  leave  no  doubt  that  the  party  vtta  aware  ol 
the  particular  instrument  intended  to  be  called  for.*  But  as  to 
the  time  and  place  of  the  service,  no  precise  rule  can  be  laid 
down,  except  that  it  must  be  such  as  to  enable  the  party, 
under  l^e  known  circumstances  of  the  case,  to  comply  with  the 
call.  Qenerally,  if  the  party  dwells  in  another  town  than  that 
in  which  the  trial  is  had,  a  service  on  him  at  the  place  where  the 
trial  is  had,  or  t&et  he  has  left  home  to  attend  the  court,  ia 
not  sufficient."  But  if  the  party  has  gone  abroad,  leaving  the 
cause  in  the  hands  of  his  attorney,  it  will  be  presumed  that  he 
left  with  the  attorney  all  the  papers  material  to  the  cause,  and 
the  notice  should  therefore  be  served  on  the  latter.  The  notice, 
also,  should  generally  be  served  previous  to  tibe  commencement 
of  the  trial.* 

§  563.  The  r^ular  time  for  calling  for  the  production  of  papers 
is  not  until  the  party  who  requires  them  has  entered  upon  his 
case ;  until  which  time  the  other  par^  may  refhse  to  produce 
them,  and  no  cross-examination,  as  to  their  contents,  is  usually 

jbr  the  deed  might  ioay  Uuit  tbe  n^ier  to  quit,  see  pott,ro\.i,  {I  SS2-82I;  Dm 

tendered  wm  the  true  p«peT  oiled  for ;  it  u.  Somerton,  T  Ad.  1  El.  &B. 
would  be  eat;  to  uceilaiii  the  idendtf  of        *  2  Tidd't  Fr.  808 ;  Uughei  v.  Budd,  8 

the  paper, byacompuiaoaoftheooatenti  Dowl.815;  Firldn  o.  Edwarda,  B  C.&P. 

of  tlie  pxper  tendered  with  the  copy  of-  478;  Qibbons  ti.  Powell,  Id.  6M;  Bktev. 

fered,  and  bv  the  official  oertiflcaie,  which  Kiiuej,  1  C.  M.  £  R.  SB ;   Emeieon  >. 

the  regiiter  of  deeda  ia  required  to  make  Fiik,  Q  Oreenl.  200j   1  Paine  &  Duer** 

on  the  Drigjnal,  when  it  ia  recorded.    Thia  Pr.  486,  486.    The  notice  muat  point  oat, 

eonatmctioD  of  the  rule  will  carry  out  tjie  witli  aome  degree  of  precigion,  the  papen 

principle  on  which  it  ia  tbunded,  to  inaiat  required.    Notice  to  produce  "  all  letleia. 

on  the  better  eridence  when  it  cajl  practi-  paperg,  and  documenta  touching  or  cun- 

cally  be  had,  and  allow   the  lecondary  cemingtlie  bill  of  exchange  mentioned  in 

only  when  it  ia  neceeaarj.")     [■  See  aa  In  the  declaration,  and  the  debt  aonght  to  be 

&aud,  or  the  fbrm  of  the  action,  e^ciLsing  recoTered,"  liaa  been  held   too  geuenl. 

notice  to  produce  papera  In  the  banda  ot  Fiance  c,  Lucy,  Rv.  &  M.  841.    So,  "  to 

the  adTcraary,  NeaUej  v.  Qteenough,  6  produce  letter*,  and  copiea  of  letten,  and 

Toaler,  S26.]  all  boobs  relating  to  thia  cauae."    Jones  v. 

1  I'Lombardo    v.    Fergtuon,    16   Cal.  Edwards,  1  McCl.  &  Y.  139.   Butnoiicvlo 

872.)  produce  all  lettera  written   by  the  party 

'  Rogers'B.  Cuatance,  2  U.  A  Kob.  179.  to  and  receired  by  the  other,  between  the 

■  Qcorge  v.  Thompatm,  4  Dowl.  056,-  jeart  1887  and  1841,  iadoaive,  was  held 

Foater  V.  Pointer,  9  C.  &  P.  718;  [Glenn  sufficient  to  en tiUe  the  party  to  caU  fbra 

V  Rogers,  8  Md.  812.]     See  alio,  aa  to  the  particular  letter.    Morrii  u.  Uauter,  2  H 

time  of  terrice.  Holt  d.  Uiera,  9  C.  &  P.  &  Rob.  S92.    [And  aa  a  general  mie  tba 

isii  Reg.  D.  Kitaen,  20  Eng.  L.  &  E^.  R.  notice  la  not  a  reasonable  one,  unleaagivMi 

fiSO.    As  to  the  form  and  •ar*i"a  nf  notloa  belbre  tlie  trial  is  commenced.    Chotcsa 
>.  Uallt,  20  Uliio,  l&L] 
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permitted.'  The  production  of  papers,  upon  notice,  does  not  make 
them  evidence  in  the  cause,  unleBS  the  party  calling  for  them 
inspects  them,  so  as  to  become  acquainted  with  their  contents ; 
in  vhicfa  case,  the  English  rule  is,  that  they  are  admitted  as  evi- 
dence for  both  parties.^  The  reason  is,  that  it  would  give  an 
unconscionable  advantage,  to  enable  a  party  to  pry  into  the  affairs 
of  his  adversary  for  the  purpcwe  of  compelling  him  to  furnish 
evidence  against  himself,  without,  at  the  same  time,  subjecting 
him  to  the  risk  of  making  whatever  he  inspects  evidence  for  both 
parties.  But  in  the  American  cotuis,  the  rule  on  this  subject  is 
not  uniform.* 

§  564.  If,  on  the  production  of  the  instrument,  it  appeart  to 
"have  been  altered,  it  is  inoumient  on  the  party  offering  it  in  evidence, 
to  expkan  this  appearance.*    Every  alteration  on  tlie  iace  of  a 

1  both  codes.    Bua  tcnp- 

, &  fidu  praanmitur,  et  nwqium  SiIm 

chief  deniea  the  extttence  of  a  written  rejldtnr;  pneteriim  qnuido  runrm  fiutt 

oontract,  the  det^ndant  ■naj'  hiterpoie,  and  egt  per  eum,  qui  utitur  inatramento  n«o. 

glre    eridence    upon  a  coUatenl   inue,  Mascard.   toI.  A\   CoqcI.  1261,   n.   1,  8. 

whether  there  was  a  written  contmct,  be-  But  if  immaterial,  or  ftee  from  EU«)ridon, 

fore  the  ^intiff  It  allowed  to  ^re  evi-  an  alteratloa  or  rtiore  doe*  not  vitiaU). 

dence  of  Ita  terma.     Cox  b,  Conrelew,  2  Si  taanra  non  lit  in  ioco  lubataotialt,  et 

f .  &  F.  1S9.]  anepecto,  non  reddit  talanm  inetnimeDtum. 

'  2  Tidd'a  Pr.  804 ;  Calrert  e.  Flower,  Id.  n.  B.    If  it  appeared,  on  ita  fux,  to 

TC.  &P.  886.     [So  in  Jf oi'na.    Blake  r.  be  the  aatographjof  the  notarj  who  drew 

Bnia,  88  Maine,  SSO.j  the  initmineiit,  that   i>,  a  contempora- 

'  1  Paine  &  Duer'a  Pr,  48* ;  Wither!  ueoui  act,  it  wa«  bv  aotne  deemed  valid ; 

V.  Oilleopy,  7  3.  &  B.  14.    The  EngUah  qvaniTia  acriptnra  Mt  ahraia  in  parte  aub- 

mle  waa  adopted  in  Jordan  n.  Wilkini,  2  iCantiaU,  aed  ita  bene  niacripta,  ut  apertA 

Waah.  C.  C.  R.  482,  484,  d.;  Bandel  v.  dignoacatur,  id  manu  ejuadem  Notaril  fli- 

Cheeapeake  &  Del.  Can.  Co.  1  Harringt,  taae.    Id.  n.  14.    But  other*  contended, 

B.  2SS,  294 ;   Penobscat  Boom  Corp.  v.  that  this  waa  not  anffldent  to  remove  all 

Lamaon,  4  Shepl.  224 ;  Anderaon  e.  Root,  auapicion,    and    leoder   the    inatrument 

6  Sm.  &  M.  862 ;  Commonwealth  o.  Da-  valid,  uuleaa  tlie  aileratioa  waa  mentioned 

vidaon,  1  Cnah.  88.    [A  party  who  pro-  and  explained  at  the  end  of  the  inatru- 

dncea  a  paper  at  the  trial  oq  the  call  of  ment.    Si  Notariua  erravit  in  acriptunt, 

the  adverae  part]'  ia  not  entitled  to  read  ita  ut  oporteat  aliquid  radere  et  reponere, 

each  paper  in  .evidence  for  himaelf,  after  vel  &cere  nliquam  llneom  in  marg^oe,  de- 

the  part^  calling  for  It  haa  inapected  it,  be^   ad  cvitandam  auaiiicionem,  in  fine 

and  declmed  to  i^od  it,  unleaa  it  appear  to  acripturaa  ac  chlrographi  continuando  fk- 

be   the   identical  inatrument  calleil    Tor.  cere  mentioQem,  qualiler  ipae  atnvait  tale 

Beed  «.  Anderaon,  \*  12  Cuah.  4B1 ;  Clark  verbum,  in  lal)  Uneft,  rel  belt  talem  line- 

V.  Fletcher,  1  Allen,  58.  But  in  New  Hamp-  am  in  margine.    Id.  n.  16.    But,  in  the 

ahire.inarecent  case,  Austin  u.ThoropaoD,  abseoce  of  ^  evidence  to  the  contrary,  it 

46  N.  Uanip. ,  the  queatioe  is  Ihor-  seems  that  alterationa  were  presumed  to 

oughlf  reviewed,  and  the  Engliah  rale,  be  contempoianeoua  with  Hie  execution  of 

stated  above,  denied,  and  it  aeema  to  us  the  inatmmenl.    In  dubio  autem  hqjua- 

tbe  reason  of  the  thing  ia  in  &vor  of  the  modi  atnaaionee  aen  cancellationea  pm- 

nile  liere  maintained.]  aumuntur  semper  ftcta  tonpote  cottcep- 

*  The  Koman  Civil  Iaw  on  the  sub-  tionia  gciiptum,  antequam  absolut*  fuerft. 

ject  of  alterations  agrees  in  the  mun  widt  Id.  n.  IB.    If  the  suspicion,  arising  from 

the  oommon  law;  but  the  latter,  in  this  the  altenUon  wheo  conaidered  by  itael^ 

•s  in  other  cases,  has  greatly  the  advan-  were  removed,  by  talcing  it  in  connectica) 

tage,  in  its  bcUity  of  adaptation  to  the  with  the  context,  it  waa  anfflcieat ;  — cum 

actual  atate  of  tbe  Stcta.    The  general  rale  verba  anlecAdenda  et  seqnentla  demon- 
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written  instrument  detracts  from  its  credit,  and  renders  it  suspi- 
cious ;  and  this  suspicion  the  party,  claiming  under  it,  lb  ordi- 
ntuily  held  bound  to  remove.'  If  the  aJteration  is  noted  in  the 
attestatiou  clause,  as  having  been  made  before  the  execution  of 
tlie  instrument,  it  is  sufficiently  accounted  for,  and  the  iastrument 
is  reliored  from  that  suspicion.  And  if  it  appears  in  the  same 
handwriting  and  ink  with  the  body  of  the  instrument,  it  may 
suffice.  So,  if  the  alteration  is  against  the  interest  of  the  party 
deriving  title  under  the  instrument,  as,  if  it  be  a  bond  or  note, 
altered  to  a  less  sum,  the  law  does  not  so  far  presume  that  it  was 
improperly  made,  as  to  throw  on  him  the  burden  of  accounting 
for  it.^  And,  generally  speaking,  if  nothing  appears  to  the  con- 
trary, the  alteration  will  be  presumed  to  be  oontemporaneous  with 
the  execution  of  the  instrument'    But  if  any  ground  of  suspicion 

■trant  neoeuario  its  eiie  legeadum,  nt  in  taiiiiiig  alipulatiaiu  as  to  the  mode  of  till- 
raaura  ■oripliine  reperitur.  Id.  □.  Vi.  Age,  fur  breach  of  irhich  an  action  waa 
Tlie  inatruinent  might  alao  be  lield  goad  brought,  and,  od  prodacing  tha  agree- 
M  the  clitcretioD  of  ttie  judge,  if  the  origi-  ment,  it  appeared  that  the  term  of  years 
nal  rending  were  atill  apisrecl  —  li  sensus  had  been  written  seren,  but  altered  to 
rectus  percipi  potest — notwithstanding  the  fourteen;  it  was  held  that  this  aJteratJOD, 
raaurei  Id.  n.  2l)i  orifthepanei'ueiicould  bang  immaterial  to  the  parol  contiact,  need 
be  asoerlained  b;  other  iniCmmeuta ;  —  li  not  be  e^rpUiaed  bj  tlie  plaintiff,  Earl  of 
per  aliu  icripturM  port  abnua  decUrari  Falmouth  c.  Roberts,  0  M.  A  W.  46S. 
possil.  Id.  n.  il.  If  the  iuntrument  were  See  further,  Carias  v.  Tnttenhall,  2  Man. 
produoed  in  court  bjr  the  adverse  party,  4  Or.  890;  CUffbrd  r.  Porker.  Id.  909. 
nptm  legal  compulsion,  no  alleiBlions  *  Bailey  c.  Taylor,  11  Conn.  K.  681; 
apparent  upon  it  were  permitted  to  ope-  Coulson  v.  Walton,  9  Pet.  789. 
nte  to  the  prejudice  of  the  instrumeot,  ■  Trowell  v.  Castle,  1  I£eb.  22;  Elti. 
again«t  the  party  calling  for  its  produo-  geraldf.Faucanberg.Fitzg.  207,213;  Bas- 
tion. Si  scnpturo,  ac  iuBlramentum  rape-  ley  c.  Taylor,  11  Conn.  R.  631,  6M; 
riatur  penes  advereariuni.  et  judex  eum  Oooch  o.  Bryant,  1  Shepl.  886,  390 ;  <>Bb. 
cxjgit  tale  inatrumentuin  exhibere  ia  judi-  tre«  v,  Clark,  7  Shepl.  837  ;  Vanhome  v. 
cio;  quamvlg  enim  eo  casu  acriptura  git  Dorrauce,  2  Dall.  806.  And  lee  Fallen 
abrasa  in  parte  lubstantiali ;  tamen  non  i>.  Hutchinson,  12  Shepl.  249,  254;  Wick- 
TiOata,  nee  blsa  redditur  contra  me,  et  in  otTt  Appeal,  S  Am.  Law  Jour.  493,  GOS, 
mei  pnejudiciuin ;  imo,  el  pneatatur  Bdes  n.  s.  In  Morris  v.  Yonderen,  1  Dall.  67, 
in  onmibua,  in  tjuibus  ex  ilia  potest  sumi  and  Prerost  d.  Gratx,  I  Pet,  C.  C.  R. 
aensus ;  pmaumitur  enim  tdveisarium  364,  869,  it  was  held,  Ihat  on  alteralion 
dolose  abrasiwe.  Abrasto,  tire  canceUv  ahould  be  presumed  to  have  been  made 
tio,  pneiumiCur  ^ta  ab  eo  penea  quern  a/]«r  the  execution  of  the  inatrumenti  but 
lepetitur  initrumentem.  Id.  n.  22,  28.  tliia  has  been  oTerruled  in  the  United 
And  If  a  written  c<Hltracl  or  act  were  exe-  Statea,  as  contrary  to  the  principle  of  the 
cuted  In  duuli^Aie,  an  alteration  of  one  of  law,  which  never  preaumes  wrong.  Tha 
the  orlginala  was  held  not  Co  operate  to  reporter's  margin^  notea  in  Burgoyne  t>. 
tlie  injury  of  tlie  other.  Si  de  eadem  re,  Showier,  1  Rob.  Eccl.  R.  6,  and  Cooper  d. 
et  eodem  contractu,  fuerint  confecUa  dusa  Brockett,  4  Moore,  P.  C.  C.  119.  state  the 
•cripcuns,  live  instrumenta,  abrasio  in  uno  broad  proposidon,  that  altentiona  in  a 
harum  scripcurarum,  etiam  aubslantiali  wiU,  not  u»xiunted  for,  areprrmdyaci;  pre- 
louo  est  alterum  non  ritiat.  Id.  D.  24,  lunted  to  have  been  made  altar  in  execo- 
'  Perk.  Coot.  66 ;  Henman  c.  DicUa-  tion.  But,  on  examination  of  theae  cases, 
•on,  6  Bing,  183,  ISl ;  Knight  d.  Clem*  they  are  found  to  torn  en^ly  on  the  pro- 
mts, 8  Ad.  &  El.  21G;  Newcombe  D. Pres-  TisionsoftheStatuteofWUb,!  Vict.c.2S, 
brey,  8  Mel.  40l].  But  where  a  Sum  was  }  21,  which  directs  that  all  alUiratitHif, 
devised  from  year  to  year  by  parol,  and  nude  before  the  axeculioii  of  the  will,  to 
■ft^wanls  an  agreement  was  signed,  con-  noted  in  %  memonui'luiii  iqioii  Hw  wUI, 
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is  apparent  upon  the  fooe  of  the  inatrument,  the  lav  presumes 
uDthiug,  but  leaves  the  question  of  the  time  when  it  was  done  as 
Tell  as  that  of  the  person  by  whom,  and  the  intent  with  which  the 
alteration  was  made,  as  matters  of  fact,  to  be  ultimately  found  by 
the  jury,  upon  proofs  to  be  Eidduced  by  the  party  offering  the 
inslTument  in  evidence.' 

and  aMMted  bj  the  Uitator  and  witnesMt.  Co.  b.  Shrewsbtirjr  Chorch,  2  N.  J.  iM. 

It  th!«  direction  ia  not  complied  with,  It  Id  an  action  to  tbrecloee  a  mortgage,  the 
jaaj  well  be  preiumed  that  the  alteratioiu  burden  of  proof  it  on  the  plaintin'  Co  show 
were  lubBequenlly  made.  And  so  it  waa  that  the  inlerlineatiooa,  alteratioos,  and 
Jield,  upon  the  language  of  that  statute,  erasurea  tlierein  were  made  before,  or  at 
and  of  the  staCuta  of  franda  respecting  the  tinte  of  iu  execution,  and  there  ia  no 
wills,  in  Doe  e.  Palmer,  16  Jur.  88B,  tiS9j  preiiunptian  ttiat  they  were  bo  made,  or 
in  which  the  caee  of  Cooper  v.  Brockett  that  Ihey  wore  made  without  fraud.  Ely 
waa  died  by  Lord  Campbell,  and  approied,  e.  Ely,  19  I«w  Sep.  (9h.  e.)  6^7.  Se« 
upon  tiie  ground  of  the  statute.  The  ap.  also  Wilde  v.  Armsby,  6  Cusli.  £14 ; 
plication  of  Ihia  rule  to  deeds  waa  denied  Acker  v.  Ijedyard,  8  Barb.  614 ;  Jordan  v. 
m  Doe  e.  Calamore,  IG  Jar.  728 ;  5  Ens.  Stewart,  28  Penn.  St.  R.  244 ;  Hunting- 
Law  &  Rep.  MB,  [and  ca«e»  died  in  notej;  ton  B.  Finch,  8  Ohio  in.  a.),  445.]  In 
where  il  was  held,  that  if  the  contrary  be  Jackaon  b.  Oabom,  2  wend.  666,  it  waa 
not  proved,  tlia  interlineation  in  a  deed  ia  held.  Chat  the  party  claiming  under  a 
to  be  presumed  to  hare  been  made  at  the  deed  waa  bound  to  account  for  the  ollerar- 
time  of  iia  execution.  And  see  Co.  Lit  tions  in  it,  and  thai  no  presumption  waa 
225  b,  and  note  by  Butler ;  Bast  on  Pre-  to  be  made  in  its  fovor ;  bnt  in  Bailey  tr. 
•umptiona,  J  76.  Taylor,   11  Conn.  581.  it  waa  held,  that 

In  the  case  of  alterationa  in  a  will,  It  nothing  wm  io  be  presumed,  either  way, 

WHS  held,  in  Doe   d.  Palmer,  lupni,  that  but   the   qaeaClon  was  to  be  submitted 

the  declarationa  of  the  teslator  were  ad-  freely  to  the  jurj, 

tnissible,  to  rebut    the   presumption    of  But  an  exception  to  this  rule  of  the 

fraud  in  tlie  alteraCionB.     [In  the  absence  lu'eaumption  of  innocence  aeema  to  be  ad- 

ot  evidence  or  circumatances  from  which  milled  in  the  caee  of  negotiable  paper  ;  it 

an  inference  can  be  drawn  as  to  the  lima  baring  been    held,   thai  the  party  pro- 

when  it  waa   made,  every  alleralioa  ol'  dndng  and  claiming  under  the  paper  ia 

an  inatnimcnl  will  be  presumed  to  bave  bound   to   explain   every    apparent    and 

been  made  after  iCa  execution.    Bumham  material  alteration,  the  operation  of  which 

V.  Ayre,  20  Law  Rep.  (10  n.  s.)  S89,]  would  be  in  his  own  favor.     Knighi  v. 

^  The  casea  on  this  auhject  are  not  In  Clementa,  8  Ad.  &  FA.  216;  Cliflord  d. 
perfect  harmony;  but  they  are  under-  Parker,  2  M.  £  G.  909;  Simpson  d,  Stack- 
ituod  fUUy  CO  support  the  doctrine  in  the  house,  9  Barr,  IbQ ;  HcMicken  v.  Bean- 
text.  They  all  agree,  that  where  any  champ,  2  Miller,  Louis.  K.  290.  See  also 
auapidon  is  raised  as  lo  the  genuineness  Henman  e.  Dickinson,  6  Bing.  188; 
of  an  altered  inatrument,  whether  il  be  Biahop  o.  Chambt«,  8  C.  4  P.  56; 
apparent  upon  inspection,  or  made  so  by  Humphreys  c.  Guillow,  IS  N.  Hfunp.  886; 
extraneous  evidence,  tlie  party  producing  Uills  c,  Barnes,  11  N.  Hamp.  895 ;  TaTlor 
tlie  instrument,  and  cliuming  under  it,  ia  r.  Moaety,  6  C.  &  P.  278;  Whitfield  r. 
bound  lo  remove  the  eaapicion  by  rc-  CoUingwuixl,  1  Car.  &  Kir.  826 ;  Davis 
counting  fbr  the  alteration.  It  is  alao  v.  Carlisle,  6  Ala.  707 ;  Walton  v.  Short. 
generally  agreed,  that  inasmuch  as  fraud  6  Gilm.  262 ;  Cariaa  v.  Tattershall,  2  U-  & 
IS  never  to  be  presumed,  therefore,  if  no  O.  890.  Bui  in  Davis  v.  Jenney,  1  Met. 
particular  cireumstancea  of  suspicion  at-  321,  it  was  held  that  tlie  bnrden  of  proof 
Caul]  lo  an  altered  inatrument,  the  altera-  waa  on  the  defendant.  [Clark  n.  Eck- 
tion  ia  to  be  presumed  innocent,  or  made  alein,  22  I'enn.   State  R.  507 ;   Paine  p. 

?rior  to  its  execution.    Goocb  b.  Bryaut,  Edsell,   19  lb.   ITS.    See  also  Agawam 

Shepl.  886 ;  CrabCree  u.  Clark,  7  ShepL  Bank  t>.  Sears,  4  Gray,  96,  97.) 

S8T;  Wickea  o.  Caulk,  5  H.  4  J.  41 ;  Gil-  Another  exception  has  been  allowed, 

kt  r.  Sweat,  1  Gilra.  476;   Doe  u.  Cala-  where  Die  inimiment'ia,  by  liie  rules  of 

more,  16  Jur.  728 ;  6  Eng.  Law  &  Eq.  R.  practice,  to  be  received  as  genuine,  unless 

849  [and  cases  cited  in  note] ;    Co.  Lit  its  genuineness  is  denied  on  oath  by  the 

2266,  note  by  Butler;  [Boolhby  v.  Stan-  party,  and  he  does   so;    fbr  his  oath  ia 

ley,  84  Maine.  1 16;  North  River  Headow  deemed  sufficient  to  destroy  the  [neaump- 
£1* 
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§  565.  Though  the  effect  of  the  alteration  of  a  legal  matrument 
is  generally  discuseed  with  reference  to  deeds,  /et  ^e  principle  is 
applicable  to  all  other  inttmmenif.  The  early  decisions  were  cliiefly 
upon  deeds,  because  almost  all  written  engagements  were  anciently 
in  that  form ;  but  they  establish  the  general  proposition,  UuU 
written  instnimeuta,  which  are  aitered,  in  the  legal  sense  of  that 
term,  as  hereailer  explained,  are  therii>^  made  votd.^  The  grounds 
of  this  doctrine  are  twofold,  llie  first  is  that  of  public  policy,  to 
prevent  fraud,  by  not  permitting  a  man  to  take  the  chance  of 
committing  a  fraud  without  running  any  risk  of  losing  by  the 
event,  when  it  is  detected.^  The  other  is,  to  insure  the  identitf 
of  the  iustniment,  and  prevent  the  subsUtu^on  of  another,  without 
the  privity  of  the  party  concerned.*    The  iastrument  derives  ita 

don  of  Inn  leenae  in  regud  to  the  altenr  Malin,  22  Wend.  888 ;  Bwringlon  v.  Buik 
(don,  and  to  place  the  iiutnunent  in  the  of  Wailiinstoa,  14  S.  &  R.  406;  Horrj 
condition  of  a  suipected  paper.  Walton  Ulstrict  v.  flanion,  1  N.  &  McC.  564;  Hit- 
V.  Short,  6  Glim.  U&'i.  ftl&Dgez  v.  Shutz,  IS  S.  A.  H.  41;   Bea 

Ii  ie  al>o  clear,  that  it  ii  fbr  the  court  man  d.  RumoU,  '2t\  Yerm.  205.  Id  thii 
to  deiermine,  in  the  flnt  inilance,  whether  last  caae,  the  tnlqect  of  alteration*  ia  verj 
the  alteration  ia  ao  &r  aCMninted  for,  m  m  tiiUf  coDaider«d,  and  the  autboricie* 
*'   '     '    '  '  ">  be  r«Ad  in  eri-    cluied  and  examined  in  the  able  judg- 

— B  the  nlcimaie    ment  delivered  by  Hail,  J.    Where  to 
..    fi--   <-,>!_      alteration  ii  apparent,  it  Iiai  been  held, 
that  the  partj  impeaching  the  inetrument 
ma;  prore  collateral  &cta  of  a  general 


judges  of  the  &cL  TiUou  t>.  The  Clin- 
ton, &«.  Ina.  Co.  T  Barb.  6M ;  Boat  - 
Gould,  6  Ureenl.  2IH.    [But  aee  Clark 


Eckatein,  '22  Vena.  State  R.  607.]    But    duuHcter,  luch   aa    alteralJoni   in  other 


whether,  in  the  abaeniB  of  all  other  e 


and  character  of  tlie  aitetatioti  from 
ipectioD  alone  ia  not  uniTenallj  agr 
In  aome  txaea  the?  hare  been  permitted 
to  do  ao.  Bailey  v.  Taylor,  11  Conn. 
681;  Gooch  v.  Bryant,  1  Shepl.  S86; 
Crablree  v.  Clark,  T  Shepl.  8B7 ;  Doe  v. 
CaUmore,  16  Jur.  728,  6  Eng.  Law  &  Eq. 
R.84U;  Vanhornef.  Uornince,2Dall,80e| 


noteg,  which  formed  the  conaideraliOD  for 


d«n(«.  the  jury  may  determine  the  time    the  note  in  question,  tending  to  ahow  that 


the  alteration  in  it  waa  fraudulenL    Ban 
kin  V.  BUckwetl,  2  Johna.  Caa,  198. 

1  Maalers  r.  Miller,  i  T.  R.  829. 
Newell  B.   Mayberry,  8  Leigh, 


of  pnibau,  with  the  consent  of  the  prin. 

dpal,  but  without  the  knowledge  of  the 
[Frintup  i>.  &Iitchell,  IT  Qeo,  558.]  And  aamtieB,  by  increasing  tlie  penal  aum,  and 
aee  Wickes  p.  Caulk,  6  H.  &  J.  41 ;  Fnllen  wa»  then  executed  by  two  additiraial  aure- 
V.  Sliaw,  S  DeT.  288 ;  in  which  laat  caae  tiea  who  did  tiot  know  of  the  alteration, 
it  waa  held,  that  where  the  alteration  waa    and  waa  approved  by  the  judge  of  pro- 


'  against   tlie   interest   of  the    bate,    and    it   waa    held  that  the  bond, 

__   llie  instrument,   it  should  be    though  binding  on  the  piincipal,  was  loid 

presumed  to  have  been  made  prior  to  ita    ai  to  all  the  sureties.    Howe  d.  Peabody, 


appaienuy 
holder  of 

presumed!.         .     ..  ,  _  ..._  .    _        ._...  ,, 

ezecutior,.    But  in  some  other  cases,  the  2  Gray,  566.    See  Taylor  v.  JohnMm,  IT 

courla   liATe  required  the  ezhibilion  of  Geo.    521 ;    Fhillips  d.   Wells,   2   Soeed, 

some  adminicular  proof,  being  of  opinion  IM ;  Ledford  o.  Vandyke,  Busbee,  Law, 

tliat  the  jury  ought  ni)C  to  be  lett  to  con-  480;  Burchfield  «.  Moore,  26  Eng.  Law  & 

jeciure  alotie,  npoa  mere  inspection  of  Eq.  128.] 

the  inatrument.    See  Knight  v.  Clements,  >  Maaterg  n.  Miller,  4  T.  R.  820,  pa 

CliObrd  V.  Parker,  and  Cariss  v.  Tatter-  Ld.  Kenyon. 

■ball,  laimi,  *  Sanderson  u.  Symonds,  1  B.  &  B. 

Other  cases,  in  accordance  with  the  480.  per  DalUu,  C.  J.   It  is  on  this  groimd 

rates   above  stated,   are  the    following:  that  the  alteratiou  of  a  deed,  in  an  imma- 

Cumberiand  Bank  u.  Hall,  I  HaisL  215 ;  lerial  part,  ia  sometimes  &tat,  where  iu 

Sayre     v.    Baynolds,     2     South.    787 ;  identity  is  put  in  iasue  by  tlie  pleadings, 

UailiewB  F.  CMller,  V  Uis.  706;  Benrick  every  part  of  the  writing  being  tliea  m*- 


D.gitizecbyG00glc 


OHiP.  Ti.]  PRIVATE  wamNOS.  607 

le^  virtue  from  its  being  the  sole  repository  of  the  agreement 
of  the  parties,  solemnly  adopted  as  such,  and  attested  by  the 
signature  of  the  party  engaging  to  peribrm  it.  Any  alteration, 
therefore,  which  causes  it  to  speak  a  language  diflerent  in  legal 
effect  from  that  which  it  ori^nally  spake,  is  a  material  alteration. 

§  566.  A  distiuction,  however,  is  to  be  observed,  between  tlie 
alteration  and  the  tpoUatton  of  an  instrument,  aa  to  the  legal  coo- 
eequences.  An  alteration  is  an  act  done  upon  the  instrument,  by 
which  its  meaning  or  language  is  changed.  If  what  is  written 
upon  or  erased  from  the  iustnuuent  has  no  tendency  to  produce 
tltis  result,  or  to  mislead  any  person,  it  is  not  an  alteration.  The 
term  is,  at  this  day,  usually  applied  to  the  act  of  the  party  entitled 
under  the  deed  or  instrument,  and  imports  some  fraud  or  improper 
design  on  his  part,  to  change  its  effect.  But  the  act  of  a  stranger, 
without  the  participation  of  the  party  interested,  is  a  mere  tpolia- 
tton,  or  mutilation  of  the  instrument,  not  changing  ite  legal  operor 
tion,  so  long  as  Ae  original  writing  remains  legible,  and,  if  it  be 
a  deed,  any  trace  remains  of  the  seal.  If,  by  the  unlawful  act 
of  a  stxanger,  the  instrument  is  mutilated  or  defaced,  so  that  ite 
identity  is  gone,  the  law  regards  tlie  act,  so  far  as  the  rights  of  the 
parties  to  the  instrument  are  concerned,  merely  as  an  accidental 
destruction  of  primary  evidence,  compelling  a  resort  to  that  which 
is  secondary;  and,  In  such  case,  the  mutilated  portion  may  be 
admitted  as  secondary  evidence  of  so  much  of  the  original  instru- 
ment. Thus,  if  it  be  a  deed,  and  the  party  would  plead  it,  it  can- 
not be  pleaded  with  a  profert,  but  tlie  want  of  profert  must  be 
excused  by  aa  allegation  that  the  deed,  meaning  its  legal  identity 
as  a  deed,  has  been  accidentally,  and  without  the  fault  of  the 
party,  destroyed.'    And  whether  it  be  a  deed  or  other  instrument, 

teiul  to  the  identily.    See  tupra,  {f  58,  tent,  hu  been  treated  u  a  merely  ■cddent' 

G9;  Uimt  v.  Adanu,  6  Mu«.  521.  al  ipoliation.   Henfree  e.  Brumley ,  6  Eaat, 

1  Powoii  V.  Ware,  2  Pick,  461;  Bead  SOU;  Cutu,  in  error,  v.  United  SutM,  1 

V.  Brookmaa,  S  T.  R.  162 ;  HoniU  r.  Otii,  GaU.  69 ;  United  Sutes  b.  Spalding,  S  Ma- 

12  N.  ilwnp.  R.  466.    The  necewity  of  ion,  478 ;  Reea  v.  Orerbaugh,  6  Cowen, 

•ome  fraudulent  intent,  (arried  bame  (o  746;  Lewiar.  Payn,  SCowen,  71;  Jacksnn 

the  party  claiming  under  the  instniment,  u.  Malin,  16  Jolms.  297,por  FI»U,  J. ;  Nith- 

in  order  to  render  the  alleration  &wl,  wi4  ota  v.  Johnson,  10  Conn.  102 ;  Marsliall  u. 

ttron^  inBiBled  oo  by  BuUer,  J.,  in  Mae-  Gougler,  10  S.  it  R.   I6i\    Palm.   408 ; 

lers  B.  Miller,  4  T.  R.  8H4,  SS&.    And,  on  Wilkinaon  v.  Johnson,  SB.   &   C.  428^ 

tbU  ground,  at  leaac  lauitly  auuraed,  the  Raper  v.  Birkbeck,  16  Ewt,  17  ;  [Boyd  v. 

lid  caaet,  to  the  efiect  that  an  alteration  McConnell,  10  Uuoipfa.  68 ;  Lee  v.  Alez- 

of  a  deed  by  a  atianger,  in  a  material  ander,  Q  B.  Moo.  25.]     The  old  doctrine, 

part,  aToidi   the  deed,  have  been  over-  that  eTery  oulerial  alteration  of  a  deed, 

tilled.    In  the  following  caaes,  tlie  altera-  even  by  •  itranger,  and   without  privily 

tion  of  a  writing,  without  ft«udulent  in-  of  either  party,  avoided  the  deed,  wai 
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its  original  t«nor  must  be  aubetantiallj  shown,  and  the  alteration 
or  mutil&tioii  accouutad  for,  in  the  same  maoner  as  if  it  were 
lost. 

§  567.  In  coDsidering  the  efifect  of  alteratioDB  made  by  the  party 
himae^,  who  holds  the  instrument,  a  furtAer  dutmetion  is  to  he 
observed  between  the  insertioti  of  those  wordi  tohuA  the  law  wouU 
tupply,  and  those  of  a  different  character.  If  the  lav  vould  have 
supplied  the  words  which  were  omitted,  and  were  afterwards 
tuserted  bj  the  party,  it  has  been  repeatedly  held,  that  even  his 
own  insertion  of  them  will  not  vitiate  the  instrument ;  for  the 
aeseut  of  t^e  obliger  will,  in  such  coaea,  be  presumed.  It  la  not 
an  aiteration  in  the  sense  of  the  law,  aToidiug  the  instrument ; 
although,  if  it  be  a  deed,  and  to  be  set  forth  tn  hoc  verba,  it  should 
be  recited  as  it  was  originally  written.^ 

§  568.  It  has  been  strongly  doubted,  whether  an  immateritd 
alteration  in  any  matter,  though  made  by  the  obltffee  him»e}f,  will 
avoid  the  instrument,  provided  it  be  done  innocently,  and  to  no 
injurious  purpose.'  But  if  the  alteraUon  be  fravdvlerUly  made,  by 
the  party  claiming  under  the  instrument,  it  does  not  seem  im- 
portant whether  it  be  in  a  material  or  au  immaterial  part;  for,  iu 
either  case,  he  baa  brought  himself  under  the  operation  of  the  rule 
established  for  the  prerention  of  &aud ;  and,  having  fraudulently 
destroyed  the  identity  of  the  instrument,  he  must  take  the  peril 
of  ^  the  consequences.^    But  here,  also,  a  further  distinction  is 

itrongly  oondenined  bj  Stoiy,  J.,  in  Unit-  indoraed  by  a  •nrety.    It  iru  BAarwardi 

ed  Statei  v.  SpoldinK,  sapra,  as  repuguant  altered  by  the  p^ee  and  maker,  without 

In  commoD  sease  and  jusdoe,  aa  ioflii^ng  the  kaotrledge  of  the  sorety,  Ki  as  to  be 

un  an  innocent  party  all  the  loases  occa-  payable  to  tlie  Mine  partnenhip  by  a  dif- 

sioned  by  miatake,  by  accident,  by  the  iimat  name.    In  an  action  on  tbe  note  far 

wroDg^I   atu   of  third  penons,   or   by  the  payee  againat  the  auraty,  it  was  held, 

the  providence  of  Heaven;    and  irhicdi  that  the  alteration  waa  immaterial,  and 

ooEht  to  liave  the  support  of  unbroken  that  it  did  not  aSect  the  validity  of  (be 

auUiority  before  a  court  of  law  waa  bound  note.    Arnold  v.  Jones,  2  B.  I.  **6.     The 

to  lurreudar  lis  judjnnent  to  what  de-  making  a  note  payable  at  a  particular 

(erred  no  better  name  than  a  tedinical  place  ia  a  materiu  alteration.    Burohfleld 

Suibble.     [Good&Uow  o.  Inilee,  1  Beat-  9.  Hoora,  2&  Eng.  Law  ft  Eq.  R.  12t.    Sm 

ty,  35S.1  alio  Warrington  v.  Early,  'a  lb.  208.] 
'  Hunt  «.  AdaniB,  S  Haaa.  619,  G22 ;        *  If  an  obligee  procure  a  penoo,  who 

Waugh  u.  Biuaell,  G  TaunL  707;  Paxet  d.  waa  not  prewat  at  the  execution  if  tbe 

Paget,  3  Chan.  Rep.  ilO ;  Zouch  b.  Clay,  bond,  to  aigs  his  name  aa  an  alteatine 

1  Ventr.  1S£ ;  Smith  v.  Crooker,  G  Masi.  witnata,  thia  ta  prima  facie  eridence  tf 

68S;  Hale  n.  Roia,  1  Qreenl.  S34;  Enapp  fraud,  and   Toidi  the  bond.    Adams    v. 

V.    Maltby,    18   Wend.    587;    Brown    «.  Frye,  8  Met  108.    But  it  ia  competent  for 

Finkluun,  18  Kck.  172.  the  oUigee  torebut  tbe  infetence  of  fraud, 

^  Hatch  B.   Hatch,   6  Masa.   811,  per  by  proof  that  the  act  waa  done  withont 

Senall,  J.  \    Smith  v.  Daubw,  8   Pick,  any  fraudulent  purpose ;  in  which  oue 

216;    [Reed   u.   Kemp,   IS   HI.  446.     A  the  bond  will  not  be  thereby  rendered 

promjasory  note  was  made  payable  to  a  void.    Ibid.    And  «ee  Homer  v.  Wallia, 

partnerthip  under  one  name,  and  waa  lo  11  Mots.  SOS;  Smith  v.  Dunham,  B  Pick 
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to  be  observed,  between  deeds  of  conrejance  and  covenants ;  and 
also  between  covenanta  or  agreementB  executed,  and  those  which 
are  still  executory.  For  if  the  grantee  of  land  alter  or  destroy  hia 
title-deed,  yet  his  title  to  Uie  land  is  not  gone.  It  passed  to  him 
by  the  deed;  the  deed  has  performed  its  office,  aa  an  instrument 
of  conveyance ;  and  its  continued  existence  is  not  necessary  to  the 
continuance  of  tide  in  the  grantee ;  but  the  estate  remains  in  him, 
until  it  has  passed  to  another  by  some  mode  of  conveyance  recog- 
nized by  the  law.*  The  same  principle  applies  to  contracts  exe- 
cuted, in  regard  to  the  acts  done  under  them.  If  the  estate  lies  in 
grant,  and  cannot  exist  without  deed,  it  is  said  that  any  alteration, 
by  the  party  claiming  the  estate,  will  avoid  the  deed  aa  to  him, 
and  that  therefore  the  estate  itself,  as  well  as  all  remedy  upon  the 
deed,  will  be  utterly  gone.'  But  whether  it  be  a  deed  conveying 
real  estate  or  not,  it  seems  well  settled  that  any  alteration  in  the 
instrument,  made  by  the  grantee  or  obligee,  if  it  be  made  with  a 
fraudulent  design,  and  do  not  consist  in  the  insertion  of  words 
which  the  law  would  supply,  is  fatal  to  the  instrument,  as  the 
foundation  of  any  remedy  at  law,  upon  the  covenants  or  undertak- 
ings contained  in  it.'  .Ajid,  in  such  case,  it  seems  that  the  party 
will  not  be  permitted  to  prove  the  covenant  or  promise,  by  other 
evidence.*     But  where  there  are  several  parties  to  an  indenture, 

24S.    Bat  thii  lalUr  point  wm  decided  part  of  a  bond  given  b^  a  tnutee  to  show 

otherwiie  in  Msnhall  v,  Gougler,  10  S.  &  the  inlereit  orncotui  gtie  tmit,  made  witb- 

R.  IM.    And  where  the  holder  of  a  bond  out  Ihe  knoirledge  of  tlie  tnutee,  b^  ■ 

or  ».  note  onder  i^  prociuvd  &  person  lo  partv  beneflciall;  inUreited  thavio,  will 

kller  tlie  dntc,  for  the  purpose  of  correct-  destroy  tlie  bond,  but  will  not  operate  to 

ing  a  mistake  in  the  year  and  making  It  destroy  an  eilate   wliich  existed  before, 

conform  to  the  trutti,  this  WM  lielU   10  utd   iodeiiendenllv  of,  ths  bond.      WU- 

avoid  the  bond.     Miller  v.  Oillelond.  a.  c.  liams  v.  Van  Tuyl,  2  Ohio,  h.  b.  886.] 

Pa.  1 ;    1   Am.  Law  Reg.    B72.    Lmcrie  »  Moora  r.   baiter,  8  Bnlstr.  79,  per 

and  tVoodaard,  Js.  diisenling.  Coke,  C.  J. ;   Lewis  v.  Pnjn,  B   Coweo, 

'  Hatch  V.  Hatch,  9  Maas.  SOT ;  Dr.  71 ;  nipm,  f  26&. 
Leyfield'a  case,  10  Co.  88 ;  Bolton  e.  Car-  *  Ibid ;  Davidson  a.  Cooper,  11  M.  4 
lisle,  2  H.  Dl.  81i9 ;  Darii  v.  Spooner,  S  W.  7TS ;  Jackson  v.  Goald.  7  Wend.  S64 ; 
Pick.  284;  Barrett  v.  Thomiike,  1  Hatch  d.  Hatch,  0  Mass.  B07;  Barrett  v. 
Greenl.  78;  Lewis  a.  Vtjn.S  Coweo,  71;  Thomdilte,  1  Greenl.  78;  Witliera  f.  At- 
Jackson  i>.  Qould,  T  Wend.  8B4;  Beck-  kinson,  1  Watts,  286;  Arrison  c.  Harm- 
row's  caee,  HeU.  188;  [Tibeau  i>.  Tibean,  stead,  2  Barr,  191;  Whitmer  t>.  Fne.  10 
19  Mis.  78.]  Whether  the  deed  may  stiU  Miaaonri,  B.  84B;  MoUett  v.  Wacker- 
bo  read  by  Che  party,  as  eTidence  of  title,  barth,  &  M.  Gr.  t  8c.  181 ;  Agriculturiat 
is  not  agiWl.  That  it  may  be  read,  see  Co.  u.  Fitzgerald,  IG  Jnr.  180 ;  1  Kng.  L. 
Doe  V.  Hirst,  8  Stark.  H.  60 ;   Lewis  v.  ft.  Eo.  R.  211. 

Fayn,  8  Cowen,  17  ;  Jackson  n.  Gould,  7  *  Martindats  v.   FoUett,   1  N.   Hamp. 

Wend.  364.    That  it  may  not,  see  Babb  96;  Newell  v.  Mayberry,  SLelgh,  R.250i 

B.  Clemaon,  10  8.  &  R.  410 ;  Withers  v.  Blade  v.  Nolan,  12  Wend.  178 ;  Arrison  f. 

Atkinson,  1  Watts,  23G;  Chesley  ».  Frost,  Harmalead,  2  Bair,  191.    The  strictnew 

1  N.  Hamp.  14G;  Kewell  v.  Mayberry,  8  of  the  English  rule,  that  eveiy  alteratioii 

Ix-tgh.    R.    21)0;   Blisa   v.   Mcln^iv,   18  of  a  bill  of  eichanee,  or  promissory  nola, 

Verm'  46G.    {An  alteiatian  in  a  matetial  even  by  consent  of  the  parties,  render*  It 
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eome  of  whom  have  executed  it,  and  ta  the  progress  of  the  trans* 
action  it  is  altered  as  to  those  who  have  not  signed  it,  without  the 
knowledge  of  those  who  have,  but  yet  in  a  part  not  at  all  affecting 
the  latter,  and  then  is  executed  by  the  residue,  it  is  good  as  to 
aU.i 

§  568a.  In  all  tlie'se  cases  of  alterations,  it  ^  farther  to  be  re- 
marked, that  they  are  supposed  to  haTe  been  made  witliout  the 
consent  of  the  other  party.  For,  if  the  alteration  is  mads  by  eonr 
gent  of  partiea,  such  as  by  filling  up  of  blanks,  or  the  lUtc,  it  is 
valid.*  But  here,  also,  a  distinction  has  been  taken  between  the 
insertion  of  matter,  essential  to  the  existence  and  operation  of  the 
instrumont  as  a  deed,  and  that  which  is  not  essential  to  its  opera- 
tion. Accordingly  it  has  been  held  that  an  instrument,  which, 
when  formally  executed,  was  deficient  in  some  material  part,  so 
as  to  be  incapable  of  any  operation  at  all,  and  was  no  deed,  could 
not  afterwards  become  a  deed  by  being  completed  and  delivered  by 
a  stranger,  in  tlie  absence  of  the  party  who  executed  it,  and  unau- 
thorized by  an  instrument  under  seal.^  Yet  this  rule,  ^ain,  has 
its  exceptions,  in  divers  cases,  such  as  powers  of  attorney  to  tran»- 
ibr  stock,*  navy  bills,^  custom-house  bonds,"  appeal  bonds,'  btul 
bonds,^  and  the  like,  which  have  been  held  good,  thongh  executed 
in  blank  and  afterwards  filled  up  by  parol  authority  only.^ 

T  reference  to         *  CommerciBl    Bank    of    Boffhlo    *. 

~      .   22.  Kortwright,  22  Weni.  348. 
Chiity  on  BUla,  pp.  207-214.  »  Per  Wilson,  J.,  in  Mailers  v.  Mltar, 

■  Doe  «.  Bingham,  4  B.  4  Aid.  672,  1  Anatr.  229. 
675,  per  Barley,  J. ;  Hibblewliile  u.  Mo-         •  22  Wend.  366, 
Morine,  6i.i.&W.  208,  200.  '  Ex  parti  Dfecker,  6  Cowen,  69;  Ex 

3  Markliam  a  Oonaslon,  Cro.  El.  628;  parte  Kerwin,  8  Cawen,  118. 
Moor,  647 ;  Zouch  v.  Clay,  1  Ventr.  186 ;         «  Hale  v.  Russ,  1  Groenl.  834 ;  Gordon 

2  Lev.  85.    So,  where  a  power  of  attor-  o.  JeflVeys,  2  Leigh,  B.  410;  Vanhook  e. 

ney  WHS  sent  loB,  with  his  christian  name  Barrett,  4  Der.  Law  R.  272.    But  see 

In  blank,  wliich  he  filled  by  inserting  it,  Harrison  u.  Tiemans,  1  Rsndoljih,  H.  177; 

this  was  lield  valid.    Eagleton  b.  Gutter-  Gilbert  v.  Antlionj-,  1  Yerger,  69. 
Idge,  11  M.  &  W.  468.    Thia  consent  may         '  In  Teiira  v.  Etbos,  cited  1  Anrtr 

be  implied.     Ilale  v,  Ruas,  1  Grecnl.  34 ;  228,  where  one  executed  a  bond  in  blank, 

Bmith  0.  Crooker,  6  Masi.  638 ;  19  Johns,  and  sent  it  into  the  money-market  to  raise 

S96.  per  Kent,   C. ;    [Pluik'Roai!  Co.  v.  a  loan  upon,  and  it  was  negutialed,  and 

Wetael.  21  Barb.  66 ;  liatcliff  it.  I'lantera'  filled  up  by  parol  authority  only-,  Lord 

Bank,  2  Sneed,  426;  Shelton  v.  Deering,  Mansfield  held  it  a  good  bond.    Thisde- 

10  B.   Mon.  405,      Where  the  dale  of  a  ciaion  was  questioned  by  Mr.  Prestiin  in 

note  under  sea!  was  altercil  from  1836  to  hia  edition  of  Shep.  Touchtt.  p.  68,  and  it 

1838,  at  the  request  of  tlie  payee,  and  in  was  expressly  overruled  in  Hibblewliilo  v. 

the  preaenee  of  the  surety,  bnt  without  McMorine,  6  M,  &  W,  216,    It  is  also 

hia  assent,  the  note  nae  avoided  afl  to  the  contradicted  by  McKee  r.  Hicks,  2  Der. 

Burety.    Miller  d.  OiUeland,  I'J  i'emi.  St  Law  R,  879,  and  aomo  other  American 

B.  119,1  cases.    But  it  ~        -  -     — 

'  Hibblewhite        -----        -   --     -  -      - 

W.  200,  218. 
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§  569.  The  inetnunent,  being  Qius  produced  and  freed  from 
suspicion,  must  be  proved  by  the  wubaeribing  vntnesiet,  if  there  be 
any,  or  at  least  by  one  of  them,^    Various  reasons  have  been 

&Io  El.  KortwriBbt,  22  Weed.  S48;  Boud-  usent  of  ths  grantor  which  changes  th« 
man  v.  Gore,  1  Stewart,  Alab.  R.  617;  character  of  thai  prior  poMeBsioD,  anii  im- 
Daiiciui  r.  Hodges,  4  McCord,  2B9 ;  and  parts  raliditj  to  the  deed.  Hr,  Fi«ston 
In  WTeral  other  casea  tlie  aame  doctrine  ottserrea  that  "all  cases  of  tlii*  sort  de- 
faas  been  recognized.  In  the  United  pend  on  the  inquirj  vhetber  the  intended 
Btatea  0.  Nelson,  S  Brockenbrough,  R.  64,  grantor  haa  given  sanction  to  tlie  instru- 
74,  76,  which  ivaa  the  case  of  a  paymos-  ment,  so  as  lo  make  it  canclusively  liia 
ter's  bond,  executed  in  blank  and  after-  deed."  8  Preston  on  Abstracts,  p.  64. 
wards  filled  up,  Chief-Justice  MarshaU,  And  see  Farker  c.  Hill,  8Met.  447;  Hope 
before  whom  it  was  tried,  felt  bound  by  v.  Harman,  11  Jur.  1097 ;  poif,  vol.  2,  f 
tbf  weight  of  autliority,  to  decide  against  297.  The  same  eSkct  was  given  to  clear 
the  bond ;  but  expressed  liis  opinion,  that  and  unequirocal  acts  of  assent  m  /kiiV,  by 
in  principle  It  whs  valid,  ana  liis  belief  a  ffeme  nortgagor,  after  the  death  of  her 
tliat  Ilia  judgment  would  be  reversed  in  busbojid,  at  amouDtii^  to  a  redclivei; 
the  Supreme  Court  of  the  United  Slates ;  of  a  deed  of  mortgage,  executed  by  her 
but  the  cause  wm  not  carried  tkrthcr.  while  a  feme  covert.  Goodright  v. 
Instruments  executed  in  this  manner  Straplian,  Cowp.  201,  20i  ,  Shep. 
have  become  very  common,  and  the  au-  Touehat.  by  Preston,  p.  68.  "  The  general 
tboritie^  aa  to  their  validity  are  distress-  rule,"  said  Mr.  Justice  Johnson,  in  de- 
ingly  in  tionflict.  But  upon  the  principle  livering  the  jndgnienl  of  the  court,  in 
adopted  in  Hudson  v.  Revett,  6  Bing.  S68,  Duncan  e.  Hodges,  "is,  that  if  a  blank  be 
there  is  very  little  difficulty  in  holding  signed,  sealed,  and  delivered,  and  after- 
such  instruments  valid,  and'thus  giving  words  written,  it  is  no  deed;  and  the 
ftiU  cfTect  to  the  actual  tnientions  of  the  obviotu  reason  ia,  that  aa  Uiere  was  noth- 
partiea,  witliout  tlie  violation  of  any  rule  ing  of  substance  contained  in  it,  nothing 
of  taw.  In  that  case,  the  defendant  exe-  could  pess  by  it.  Bat  the  rule  was  never 
cuted  and  delivered  a  deed,  conveying  his  intended  to  prescribe  to  the  grantor  the 
property  to  trustees,  to  sell  for  the  benefit  order  of  lime,  in  whieh  the  several  porta 
of  his  creditors,  the  particulars  of  whose  of  a  deed  ihonld  be  written.  A  thin^  to 
demands  were  stated  in  the  deed;  but  a  lie  granted,  a  person  to  whom,  and  tbe 
blank  was  left  for  one  of  the  principal  sealing  and  detivei?,  are  some  of  those 
ilebis,  the  exact  amount  of  which  was.  which  are  necessary,  and  the  whole  is 
■ubsequeiilly  asceruiined  oud  inserted  in  consummated  by  tbe  delivery;  and  if  the 
the  deed,  in  the  gmntor'a  presence,  and  grantor  should  think  proper  to  reverse 
with  his  assent,  by  the  attorney  who  hod  this  order,  in  the  manner  of  execution, 
prepared  the  deed  and  had  it  in  his  posses-  but  ia  the  end  makes  it  perfect  before  de- 
aion,  he  being  one  of  tiie  trustees.  The  livery,  it  is  a  K^od  deed.  Sec  4  McCord, 
defendant  afterwards  rccogaii«d  the  deed  R.  '2S'3,  240.  Wiienever,  therelbre,  a  deed 
as  valid,  in  varioua  transactions.  It  was  is  materially  altered,  by  consent  of  the 
held  tliat  the  deed  was  not  intended  to  be  parties,  after  its  formal  execution,  tbe 
a  complete  and  perfect  deed,  uolii  all  the  grantor  or  obligor  assents  that  the  grantee 
blanks  were  SIlGd,  and  that  the  act  of  or  obligee  shall  retain  it  [n  Its  altered  and 
tlio  Kraiilor,  in  assenting  to  the  flll-  completed  form,  aa  an  instrument  of  title; 
iog  of  the  blank,  amounted  to  a  dc-  and  this  oiacnt  amounts  to  a  delivery  or 
livery  of  the  deed,  thus  completed.  No  redelivery,  as  the  case  may  require,  and 
formality,  either  of  words  or  action,  is  warrants  the  jury  in  finding  accordingly, 
prescrilwd  by  the  law  as  essential  to  de-  Such  plainly  was  the  opinion  of  the 
livery.  Nor  i*  it  material  how  or  when  learned  judges  iu  Hudson  v,  Jievett,  as 
tlie  deed  came  hito  the  liands  of  tbe  staled  by  Best,  C.  J.,  In  6  Bing,  388,  Zm  ; 
grantee.  Delivery,  in  the  legal  aonse,  and  further  expounded  in  West  c.  Stew 
consiali  in  the  transfer  of  the  possession  ard,  14  M.  &  W.  47.  See  also  Hartley  v. 
und  dominion;  and  whenever  the  gninlor  Manson,  4  M.  in  G.  172;  Story  on  Bail- 
usents  to  the  possession  of  the  deed  by  menta,  §  66.  [Filling  in  the  date  of  a 
the  grantee,  as  on  instrument  of  title,  warrant  of  attorney  after  execution  is.  not 
tlien,  and  not  until  then,  the  delivery  it  aucb  an  alteration  as  wilt  avoid  the  in- 
complete. Tlie  possession  of  tlie  instru-  stniment.  Keane  o.  Smallbone,  33  Kng. 
ment  by  the  grantee  may  be  simultaneous  Law  &  Eq.  1Q8.| 

with  this  act  of  the  grantor's  mind,  or  it  'A   written   instroment,  not  attested 

may  bar*  been  long  before;  but  it  is  this  by  a  aubtcribing  witness,  it  sufficientljr 
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assigued  for  this  rule ;  but  that  upon  irhicli  it  seems  best  founded 

is,  Uiat  a  fact  ma;  be  knowu  to  the  subscribing  witness,  not 
within  the  knowleclgo  or  recollection  of  the  obligor ;  and  that  he  is 
ontitled  to  avdl  himself  of  all  the  knowledge  of  the  subscribing 
witness,  relative  to  the  transaction.^  The  party,  to  whose  execu- 
tion he  is  a  witness,  is  considered  as  invoking  him,  as  the  person 
to  whom  he  refers,  to  prove  what  passed  at  the  time  of  attesto- 

proved  lo  authorize  ita  introducCioD,  bj  the  fbreijpi  at 

competent  proof  ttiat  the  lignalure  of  Ihe  from  ibia  Btac 

person,   nliose  name  u  undeninied,   U  p.  46. 

genuine.    The  party  producing  it  ie  not  In   Virsiaia,  foreign  deedi  or  powen 

required  lo  proceed  further  upon  a  mere  of  attorney,  &c,  duly  acknowledged,  ao 

tu^cBtion  of  a  false  date  triiea  there  are  as  to  1h3  lulmitlei!  to  record  by  the  laira 

no  indicatioru  of  Mgi^  fbund  upon  the  of   that   state  I    nlao,    policies,    charter 

paper,  and  prove,  that   it  waa  actually  parties,  and  copies  of  record  or  of  regia- 

ruade    on  the  day  of  the  date.      Atler  ten  of  marriages  and  births,  attested  by  % 

proof  that  the  signature  is  genuine,  the  notary,   to    be    made,    entered,   or   kept 

law  presumes  that  the  imtrument  in  all  according  \a   the  law  of  the  place,  are 

ItB  parti  is  gennine  also,  when  there  are  admissible   in  eHdence  in  the  courta  of 

00  indicationa  to  be  found  upon  It  to  that  stale,  without  further  proof.  Ber. 
rebut  such  a  preaumplion.  See  PuUen  Stat.  1S4'J,  cli.  121,  S  8 ;  Id.  ch.  176,  S  le. 
n.  Hutuliinaon,  12  Shepl.  2M,  per  Stiep-  A  similar  rule,  in  sabstanoe,  is  eoacl^  in 
ley,  J.  maiaipv'.    Hutcrhinson's    Dig.    eh.   80, 

In  reRard  to  instruments  duly  attested,  art,  2.    And  see  infra,  §  573,  note.     [And 

tlie  rule  in  the  text  is  applied  where  the  in-  where  tlie  instrument  wliich  the  plaintiff 

strument  is  the  foundation  of  the  party's  oBered  us  part  of  his  case  was  a  lease  not 

claim,  or  he  is  privy  to  it,  or  where  it  pur-  under  aeal,  executed  on  tlie  part  of  the 

ports  tu  be  executed   by  his  adversary;  leasur  bjan  attorney, in  tliepreseaceofan 

but  not  wliere  it  ia  wholly  inter  alioi,  un-  attesting  witness,  it  whs  lield,  tlwt  (lie  tei- 

der  whom  neither   party  can  claim    or  timony  of  the  atlomey  waiinsdmistiUe  to 

deduce  any  right,  titb,  or  interest  lo  him-  prove  tlie  execution  of  the  lease,  witliont 

self.    Ayres  v.  Hewett,  1  Applet.  286,  per  .  first  calling  the  attesting  witness,  or  »o- 

Whitman,  C.  J.  couutiug  lur  liis  absence.     "  Tlic  person 

Id  J/i'uDun',  two  witnesses  are  required  whose  signature  appeared  to  it  aa  altumey 

to  prove  tlie  signature  of  a  deceased  sub-  of  the  aupposed  lessor  could  not  affeot  the 

tcritung   witness   to  a  dted.     Itev.   Stat,  rights  of  ilie  ilereudonta,  who  olqecied  to 

1B46,  ch,  B-2,  S  22.    See  supra,  §  260,  note,  it,  by  nay  of  admigsion  or  cDnfession,  tbr 

In  V'iriiinia,  every  written  inslrument  he  never  represented,  or  was  intrusted  by, 

ii  presumed  to  he  genuine,  if  the  party  the    dufenJants    for   any    purpose,     ^a 

purporting  to  have  aigned  it  be  living,  ua~  handuiriling  was  secondary  evidence  only, 

less  he  will  deny  the  signature,  on  oath,  and  could  not  be  proved,  until  llie  plaintiff 

Her.   Stat.   IMSi,  ch.   9B,  5  85.     So,  in  liad  proved  that  the  testimony  of  the  at- 

Illinmt.     Linn  v.  Buckingham,  1  Scam,  testing   witness  could  not   be   obtained. 

451.    And  see  Mistauri,  Bev.  Stat.  1835,  The  attorney,  tliprefore,  stood  in  the  same 

p.  4SS,  §S  IS,  19.     Texat,  Hartley's  Dig.  position  as  any  other  person,  not  a  sub- 

1  741.  Ddaaan,  Ber.  StaL  1S52,  ch.  scribing  witness,  who  might  have  liap- 
lOtt,  $  5.  pened  lo  he  present  at  the  e;iecutiDn  of 

In  Soiah  Caniina,  the  sicnature  to  a  the  instrument.  The  evidence  was  in- 
bond  or  note  may  be  proved  by  any  other  competent,  and  rightly  rq'ected."  By 
person,  without  calling  the  subscribing  Shaw,  C.  J.  Barry  v.  Ityan,  4  Qmy,  523, 
witness ;  unless  the  defendant  will  swear  52J).  Where  one  witness  tcstiUes  tliat  the 
that  It  is  not  tiis  signature,  or  that  of  his  otlier  witness  and  himself  were  present 
testator  or  intestate,  if  the  case  be  such,  and  saw  the  e:(e(»itioD  of  a  deed,  it  is  not 
Stat,  at  L&rge,  vol.  5,  p.  184.  And  for-  necessary  to  call  such  other  witness. 
eign  deeds,  bonds,  £c.,  attested  to  have  Melcher  v.  Flanders,  40  S.  II.  189.] 
been  proved  on  oath  before  a  notary  or  oth-  '  I'er  Le  Blanc,  J.,  in  Call  v.  Dunning, 
ermagiatmte  qualiHed  therefor,  are  admis-  4  East,  54;  Manners  v,  Poitan,  4  EspL 
lihle  in  evidence  wiihoutproof  by  thesub-  210,  per  Ld.  Alvaidey,  C.  J  ;  S  Preston 
•cribiug  witnesses;  provided  the  courts  of  on  Abanacts  of  Title,  p  78 
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tion.*  Tlio  rule,  though  originally  iVomed  in  regard  to  deedi>,  is  now 
extended  to  every  species  of  writing,  attested  by  a  witness.'  Such 
being  the  principle  of  the  rule,  its  application  has  been  held  indis- 
pensable, even  where  it  was  proved  that  tlie  obligor  had  admitted 
that  ho  had  executed  the  bond;^  and  though  tlie  admission  wera 
mada  in  answer  to  a  bill  of  discovery.* 

§  569i:.  A  tuhserihing  witnest  is  one  who  was  present  when  the 
instrument  was  executed,  and  who,  at  that  time,  at  the  request  or 
witli  the  assent  of  the  party,  subscribed  his  name  to  it,  as  a  wit- 
ness of  the  execution.  If  his  name  is  signed  not  by  huuself,  but 
by  the  party,  it  is  no  attestation.  Neither  is  it  such,  if,  though 
present  at  the  execution,  he  did  not  subscribe  the  instrument  at 
that  time,  but  did  it  afterwards,  and  without  request,  or  by  the 
fraudident  procurement  of  tlio  other  party.  But  it  is  not  necessary 
that  he  should  have  actually  seen  the  party  sign,  or  have  been 
present  at  the  very  moment  of  signing ;  for  if  he  is  called  in  im- 
mediately afterwards,  and  the  party  acknowledges  his  signature  to 
the  witness,  and  requests  him  to  attest  it,  this  will  be  deeemed  part 
of  the  transaction,  and  therefore  a  sufficient  attestation.* 

'  CosKinB  0.  Skinner,  H  M.  4  W.  198,  *  CaU  p.  Dunning,  i  East,  43.    But 

'  per  Ld.  Abineer;  HoUenback  v.  Fleming,  lee  Bo»lea  i>.  Langwarthy,  5  T.  11.  8B6. 

fl  Hill  N.Y.  Rep.  SOS.  So,  in  order  to  pcovs  the  admisiion  of 

■  Doe  D.  Dnrcford,  2  M.   &   3.    62;  a  debt,  by  the  medium  of  an  entr^  in  m 


Binn.  10 ;  Wiehart  a.  Doivney,  lo  S.  &  attesting  vitneu,  although  the  document 
■R.77;  Mahan  r.  McGruly,  6  S.  &  R.  had  been  acted  upon  by  that  court. 
814.  Streeicr  v.  Bartlell,  5  M.  G.  &  Sc  662. 
*  Atibott  u.  Plumbe,  1  Doug.  216,  re-  In  Man/land,' tiie  rule  in  the  text  is  *bro- 
fcrredtoby  Ijiwrence,  J,,  in  7T.  R.  267,  gated  by  the  statute  of  1826,  eli.  120. 
and  a^ain  in  2  Kail,  187,  and  confinned  by  [The  English  statute  rendering  parties  to 
Lonl  Ellenborougb,  aa  an  inexorable  rule,  suits  competent  witnesses  has  not  changed 
in  Sex  II.  Harrlngworlli,  4  M.  &  S.  853.  the  rule.  Wliyman  i>.  GarUi,  20  Eng. 
The  admission  of  the  party  may  be  girea  Law  &  Eij,  R.  869.  And  the  same  hai 
in  evidence ;  but  the  nitncss  must  also  been  held  in  Massachusetts.  Bngham  v. 
be  produced,  if  lo  be  had.  This  rule  was  Palmer,  3  Allen,  450.J 
broken  in  upon,  in  the  case  of  the  admit-  ■  Hollenback  v.  Fleming,  6  Hill,  N,  T. 
led  execution  of  a  promissory  note,  in  Rep.  808;  Cussuns  v.  Skinner,  11  &L  & 
Hall  K.  FhelpB,  2  Johns.  451 ;  but  the  rule  W.  168;  Ledgard  v.  Thompsoo,  Id.  41, 
was  Bftorwards  recognized  as  binding  in  per  Parke,  B.  Si  [leates]  la  coafectiane 
the  case  of  a  deed,  in  Fox  v.  Ren,  3  dxirta  prteaenla  noa  fua-int,  aafficil  si  jxuf- 
Johiis.  477,  and  cunBrmed  in  Henry  v.  modam,  in  pratentia  donalaria  ei  donatorii 
Bi«hop,  2  Wend.  67S.  [*The  rule  re-  fiurini  rtcitaU  a  oancessa.  Bracton,  b.  ^ 
qiLring  the  production  of  the  subscribing  c.  16,  %  12,  fol.  SS,  k;  Fleta,  L  S,  c.  14, 
witneai,  to  prove  the  paper,  is  most  in-  §  13,  p.  SOO.  And  8e«  Biackett  o.  Mount- 
flexible.  Storj  I',  Lovett,  1  E.  D.  Smith,  fbrt,  2Fwrf.  115.  See  fUrlher,  on  lignv 
ICS.  And  the  fact  that  such  witness  it  tureandattestBtion,p(uf,Tol.  2,tit.  Wills, 
the  «ole  jostice  of  the  court  irill  not  dis-  gg  674,  67S,  678. 
perwe  with  it.    Jones  v.  Fbelpt,  &  Hicb. 
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§  570.  To  this  role,  reqtiiring  the  prodactioii  of  the  BubBcribing 
vitneBsea,  there  are  Beveral  ela»8e«  of  exceptumt.  The  first  ia,  where 
the  irutrumeia  is  ikir^  yean  old;  in  which  coae,  as.we  have  here- 
tolbre  seen,^  it  is  said  to  prove  itself,  the  subscribiug  witaesses 
being  presumed  to  be  dead,  and  other  proof  being  presumed  to 
be  beyond  the  reach  of  the  party.  Bat  such  documents  must  be 
free  from  justgrouuds  of  suspicion,' aud  must  come  from  the  prop- 
er custody,^  or  have  been  acted  upon,  bo  as  to  afford  some  coi^ 
roborative  proof  of  their  genuineness.^  And,  in  tlus  case,  it  is  not 
necGssarj  to  call  the  subscribing  witnesses,  though  they  be  living.* 
This  exception  is  co-ezteiisive  with  the  rule,  applying  to  ancient 
writings  of  every  description,  provided  they  have  been  brought 
from  the  proper  custody  and  place ;  for  the  finding  &em  in  such 
a  custody  aud  place  is  a  presumption  that  Qiej  were  honestly  and 
&irly  obtained,  and  preserved  for  use,  and  are  free  &om  suspicion 
of  dishonesty.^  But  whether  it  extends  to  the  seal  of  a  private 
corporation,  has  been  doubted,  for  such  a  case  does  not  seem 
clearly  to  be  within  the  principle  of  the  exceptiou.B 

1  :iupra,  5  21,  and  casee  there  cited.  sJio   Whitehouae  o.  Bickford,  9  Foster, 

See  oIeo  Doe  v.  Datib.  10  Ad.  &  El.  S14,  471 ;  Adanu  u.  Sunjan,  4  hotter,  406.) 
H.  B.;   Crane  b.   MarsUII,  4  Shepl.  21;         ■  See  ii^m,  J§  21,  142,uid  cuei  tfao* 

Green  v.  Chelsea,  24  Pictt.  71.    From  the  cited;  Doc  d.  Edgett  d.  Stilea,  I  Keir'a 

dJutum  of  Parker,  C.  J.,  in  F.mer»on  tr.  Rep.  (New  Br.)  338.    Mr.  Evani  tbinka 

Toloian,  4  Piuk.  1G2,  it  hiu  been  inferred  that  the  antiqaitj  of  the  deed  ia  alone  »at- 

that  the  8Ub»cribing  witneBses  muet  be  flcient  to  entitle  it  to  be  read;  and  that 

produced,  if  living;,  though  the  deed  be  the   oUier  cilvaimtiinces  only  go  to  it« 

more  tbnn  thirty  years  old.    But  the  cane  eSbet  in  evidence ;  2  Foth.  Obi.  App.  xri. 

of  Jackson  v.  lllansliaii,   3  Johns,   292,  eect.  6,  p.  149.     See  also  Doe  v.  Burdetl, 

wliiub  is   there  I'efcrreil   to,  cmitams  no  4  Ad,  &  El,  I,  19;  Brett  r.  Beales,  I  M.  &  . 

•ucli  doctrine.     The  question  in  the  Ifttler  Malk.  416,  418;  Jackson  v.  Larrowaj,  8 

cudc,  wliicti  was  the  caae  of  a  will,  was,  Jolins.  Caa.  233.     In  some  cases,  proof  (tf 

whether  the  tliiny  years  aliould  be  com-  possession,  under  the  deed  or  wiu,  seems 

puted  IVom  tlie  date  of  tlie  will,  or  from  to  hare  been  deemed  indiapensable ;  bat 

tlie  time  of  the  lestati>r's  deatli,  and  the  the  principle  pervading  them  all  h  that  of 

court  iield   tliat  it  slioidd  be  computed  coiruburalion  merely ;  Uiat  is,  that  aoma 

&oin  the  dme  of  iiia  deatli.    But  on  tliis  evidence  shall  be  olfered,  auxiliary  to  tba 

point  S|)cncer,  J.,  differed  from  tbe  rest  of  apparent  antiquity  of  the  instrument,  to 

tlie  court ;  and  his  opinion,  vrhldi  seems  raise  a  suffiuent  presumption  in  its  SLvat. 

more  eoiisistent  with  tlie  principle  of  the  As  to  this  point,  see  supra,  j  144,  note- 
rule,  is  tlitly  sustained  by  Doe  i:  Deakin,         *  Marsti  c.  Colnett,  2  Eap.  666 ;  Doe  v. 

8C.i.  P.  41>2;  DooL-.  Wolley,  8  B.  &  C.  Burdett,4  Ad.&EI,l,19;  Doe  d.  Deakin, 

22;  McKenirec.  Frazer,'JVes,  5;  Uough  8  C.  &  P.  402;  Jaclcaon  u.  Cbriatmao,  4 

V.  Gou|[h,  4  T.  n.  707,  n.     See  Adams  on  Wend.  277,  282,  2»3;  Doe  v.  WoUey,  8 

E;JGCt.  n.  200.    And  it  waa  accordinj[lj  so  B.  &  C.  22;  Fetberley  i>.  Waggoner,  II 

deddeil  in  Man  i-.  Kicketta,  7  Beavan.  'J3.  Wend.  603;  «ipra,  142. 

'  S'l/ira,  S   1-12.      And  see    Slaler  v.         °  12  Vin.  Abr.  tit.  Evidena,  A.  b.  6, 

Hod^isun,  9  Ad.  &.  Kl.  727,  n.  s.     [An  an-  pi.  7,  died  by  Ld.  EUenborougb,  in  Roe 

cient  book  kept  among  the  reconls  of  the  v.  Rawlina,  7  East,  291 ;  Got.  &c.  of  Chet- 

tonn  and  coming  therefrom,  purporting  to  sea  Waterworks  b.  Cowner,  1  Esp.  R.  275; 

be  the  selectmen's  book  of  accounU,  with  Forbea  «.  Wale,  1  W.  Bl.  682;  Winne  *. 

flie  treasury  of  ihe  town,  is  adiniasible  in  TyrwhUt,  4  B.  &  Aid.  376. 
•videnue  of  tlie  facta  tlierein  stated.    Boa-         '  Hex  v.  BaUiirick,  2  B.  &  Ad,  639, 

Ion  V.  Weymouth,  4  Cuih.  &38,  642.    See  643. 
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§  571.  A.  second  exception  io  this  rule  is  allowed,  where  the 
inBtrumeot  is  produced  bg  the  adverge  party,  pursuBJit  to  notioe, 
the  party  producing  it  cUtimivg  an  inierett  tuder  the  instrumeiit. 
Id  this  case,  the  party  producing  the  instnimeut  is  not  permitted 
to  call  on  tlie  otlier  for  proof  of  ita  execution ;  for,  by  claiming  an 
interest  under  tlie  instrument,  ha  has  admitted  its  execution.' 
Tlio  some  principle  is  applied  where  both  partiee  claim  similar 
iuterestfi,  uuder  the  same  deed ;  in  which  case,  the  fact  of  such 
claim  may  be  shown  by  parol.^  So,  where  botli  parties  claim  under 
the  same  ancestor,  his  title4eed,  being  equally  presuHiable  to  be 
iu  the  possession  of  either,  may  be  proved  by  a  copy  Irom  the  reg- 
istry.' But  it  seema  that  the  interest  claimed  iu  these  cases  must 
be  of  an  alnding  nature.  Therefore,  where  the  defendant  would 
show  tliat  he  was  a  partner  with  the  plaintiff,  and,  in  proof  there<^, 
called  on  the  plaintiff  to  produce  a  written  personal  contract,  made 
between  tbem  both,  as  partnera  of  tlie  one  part,  and  a  third  person 
of  the  otlier  part,  for  labor  which  had  been  performed,  which  was 
produced  accordingly,  the  defendant  was  still  held  bound  to  prore  its 
execution.*  The  interest,  also,  which  is  claimed  under  the  instru- 
ment produced  on  notice,  must,  in  order  to  dispense  with  this  rule, 
bfi  an  interest  elaimed  in  the  tame  cause.  Therefore,  where  in  an 
action  by  an  agent  against  his  principal,  for  his  commission  due 

'  Fearce  i'.  Hooper,  BTsunt.  60;  Can  this  ground,  admiBBible,  it  hae  been  hold 

p.  Bunlias,  1  C.  M.  i  K.  784,  785;  Orr  u.  that  the  original  might  be  read  ifl  evi- 

Morice,  3  Br.  &  Bing,  180  ;  Bradehaw  u.  dence,  without  proof  of  iti  formal  execn- 

Benoett,  1   M.  &  Hob.  1*3.    In  Msumpait  tion.      Knoi  u.   Silloway,   1  Fairf.   201. 

by  a  servant  against  hia  master,  for  breach  Thia  practice,  however,  has  been  restdct- 

of  a  written  contract  of  aervice,  the  agree-  ed  to  instrumenla  which  are  bj  law  re- 

inenC  being  produced  under  notice,  proof  quired  to  be  registered,  and  to  transmi*- 

of  it  by  the  attesting  witness  was  held  un-  sioixs  of  title  inter  viiia;  fbr  if  the  party 

neceaaaiy.      Bell  v.   Chaytor,   1   Car.  &  claims  by  descent  from  a  grantee,  it  haa 

Kirw.  162;  6  C,  &  P.  48.  been  held  that  he  must  produce  the  deed 

*  Doe  v.  Wilkine,  4  Ad.  &  El.  86 ;  5  to  lu»  ancealor,  in  the  same  manner  as  tbe 

Nev.  &  M.  434,  s.  c. ;  Knight  v.  Martin,  1  anceator  himself  would  be  obliged  to  do. 

Gow.  K.  26.  Kelsey    v.    Ilanmer,    18    Conn.   R.   811. 

'  Burgliardt  v.  Turner,  12  Pick.  634.  Where  proof  of  title  had  been  made  by  k 

It  being  the  general  practice,  in  the  United  copy  from  the  registry  of  an  officer's  levy 

Ktales,  fur  the  grantor  to  retain  his  own  of  an  execution,  and  the  adverse  par^ 

title-deeds,  instead  of  delivering  them  over  tliereupon  produced  tlie  original  return,  in 

to  tlie  grantee,  the  grantee  is  not  held  wliich  were   material  alterations,  il  wa< 

bound  to  produce  them;  but  the  person  held  tliat  this  did  not  affect  the  adnilsti- 

inaking  title  to  lauds  is,  in  general,  per-  bility  of  the  copy  in  evidence,  and  that  the 

niitied  ID  read  certiBed  copies,  from  the  burden  of  explaining  and  aci^ounting  for 

registry,  of  all  deeds  and  instruments  ud-  the  alterations  in  the  ori^nal  did  not  rest 

der  \rhi':h  lie  claims,  and  to  which  he  ie  on  the  party  producing  the  copy.    Wilbtir 

not  Idnisetf  aparty.and  of  wliicli  he  U  not  D.Wilbur,  13  MeL  406;  [ante,  §  &61,  and 

supposed  to  have  the  control.     Scanlan  d.  nDtesJ 

Wright,  18  Pick.  &-2S ;  Woodman  o.  Cool-         *  ColUiu  v.  B»yDtum,  1  Ad.  t  El  H.  ■ 

broth,  7  Greent.  181 ;  Loomis  v.  Bedel,  11  117. 
N.  Uamp.  74.    And  where  a  c-iy  is,  on 
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for  procaring  him  an  apprentice,  the  indenture  of  apprenticeship 
was  produced  by  the  defendant  on  notice ;  it  was  held  that  the 
plaiutiff  was  still  bound  to  prove  its  execution  by  the  subscribing 
vitness ;  and  that,  havuig  been  nonsuited  for  want  of  this  evi- 
dence, ho  was  not  entitled  to  a  new  trial  on  the  ground  of  surprise, 
tliough  he  was  not  previoualy  aware  that  there  was  a  subscribing 
witness,  it  not  appearing  that  he  had  made  any  inquiry  on  the  sub- 
ject.^ So,  where  the  instrument  was  taken  by  the  party  producing 
it,  in  the  course  of  his  official  duty,  as,  for  example,  a  bail  bond, 
taken  by  the  sheriff,  and  produced  by  him  on  notice,  its  due  exe- 
cution will  primd  facie  be  presumed.'  Subject  to  these  exceptions, 
the  general  rule  is,  that  where  the  party  producing  an  instrument 
on  notice  is  not  a  part?  to  it  and  claims  no  beneficial  interest 
under  it,  the  party  calling  for  its  production,  and  ofieiing  it  in 
evidence,  must  prove  its  execution.' 

§  572.  A  Viird  data  of  exceptions  to  this  rule  arises  &om  the 
circumstances  of  the  witnesses  themselves,  the  party,  either  from 
fhytieal  or  Ugal  obttaeUt,  being  vnahU  to  adduce  them.  Thus, 
if  the  witness  is  proved  or  presumed  to  be  dead  ;*  or  cannot  be 
found  after  diligent  inquiry  ; '  or,  is  resident  beyond  the  sea ; '  or, 
is  out  of  the  jurisdiction  of  the  court ; ''  or,  is  a  fictitious  person, 
whose  name  has  been  placed  upon  the  deed  by  the  party  who 
made  it;^  or,  if  the  instrument  is  lost,  and  the  name  of  the  sub- 


1  Rearden  tr.  ITiDter,  6  H.  4  Or.  204.  Qrifath,  6  Uoore,  6SB ;  AniUo  v.  BimiMT, 

3  Scotc   D.    Waithnun,   8    8laA.    R.  2  C.  &  K.  78$. 
168.  «  Anon.  12  Hod.  607 ;  Bunw  v.  Tram 

■  Bells  11. Badger,  ISJohni.  238;  Jack-  povrskv,  7  T.  R.  266. 
■on  B.  Kmgslef.  IT  Jolim.  ISA.  >  Holraes  d.  Ponliii,  Peake's  Cu.  SSi 

•  Anon.  Vi  Mod.  60T ;  Bnniei  r.  Trom-  Bank*  c.  Farqnluuwn,  1  Dick.  167 ;  Coo- 

powskv,  7  T.  It.  266 ;  AdHmB  v.  Eerr,  1  per  d.  Mnrsden,  1  Eip.  1 ;  Prince  v.  Blsck- 

B.  &  P.  860;   Banka  u.  Farquhnreon,  1  burn,  2  Eut,  S60;  Slubj  v.  Ch&mpUn,  4 

Dick.  167 ;    MoCt  d.  Doughty,   1   Johns.  Johns.  461 ;  Dudley  v.  Sumner,  b  Mati. 

Cu.  230;  Dudley  u.  Sumner,  6  Man.  468.  444;    Homer  r.   WalUs,   11   Mass.   809; 

That  the  witness  U  aiek,  even  though  de-  Cook  c.  Woodroir.5CTwich,  IS;  Baker  r. 

•puied  of,  is  not  lofBcient.    Hairison  v.  Blunt,  2  llayw.  404 ;  Hodnett  d.  Forman, 

Bladea,  8  Campb,  457.    See  sinini,  §  272,  1  Stark.  B.  90 ;  Gicbb  d.  Edwards,  2  M. 

n.,  as  to  the  mode  of  proiing  the  attesta-  &   Rob.   800;    Englei   v.   Bruiiwtoii,   4 

tion  of  amarkstnan.  Yeates,  846;   Wiley  c.  Bean,  1  Gilmui, 

(^  Coghlan  V.  WUItamsoi:,  1  Doug.  98  ;  S02;  Duabars.  Marden,  18  N.  Hamp.811. 

Cunlifie  v.  Sefton,  2  East,   188 ;   Call  v.  If  the  witness  has  set  out  to  leare  the  ju- 

Dunning,  5  Esp,  16;  4  East,  68;  Crosby  riidictioo  by  sea.  bat  the  ihip  has  been 

V.  Piercy,  1  Taunt  864 ;  Jones  v.  Brink-  beaten  back,  he  !■  still  corisidered  absent 

ley,  1  Kayw.  20;   Anon.   12  Mod.  607;  Ward  v.  WeUi,  1  Taunt  461.    See  alw) 

Wardell  d.  Fermor,  2  Campb.  282;  Jack-  Emery  v.  Twombly,  6  Shepl.  66:  [TeaU 

sonE.Bnrtan,llJohni.64;Millav. Twist,  u.  Von  Wyck,   10  Barb.  876;   Fcrate  n. 

8  Johns.  121 ;  Parker  o.  Haakini,  2  TanDL  Cobb,  18  Ala.  566 ;  Cox  d,  Davis,  17  ib 

228;  Whiltemoreti.  Brooks,  1  Greenl.S7;  714.] 
Burt  V.  Walker,  4  B  &  Aid.  697 ;  Pytt  v  >  Faisett  v.  Brown,  Peake'i  Cas  3t- 
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Botibing  wituesB  is  iinknoTii ; ^  or,  if  tlie  vitnesB  is  insane;'  or, 
has  BubsequenUy  become  infamouB ; '  or,  has  become  tbo  adverse 
party ;  *  or,  has  been  made  executor  or  administrator  to  one  of  the 
parties,  or  has  otherwise,  and  without  the  agency  of  the  party, 
subeequeatly  become  interested,  or  otherwise  incapacitated ;  ^  or, 
was  incapacitated  at  the  time  of  signing,  but  the  fact  -wee  not 
known  to  the  party :  ^  in  all  these  cases,  the  execution  of  the  in* 
Btrument  may  be  proved  by  other  evideace.  If  the  adverse  party, 
pending  the  cause,  solemnly  agrees  to  admit  the  execution,  other 
proof  is  not  necessaryJ  And  if  the  witness,  being  called,  denies, 
or  does  not  recollect  baring  seen  it  executed,  it  may  be  established 
by  other  evidence.*  If  the  witness  has  become  blind,  it  has  been 
held  that  this  did  not  excuse  the  party  from  calling  him ;  for  he 
may  be  able  still  to  testify  to  otlier  parts  of  the  res  gettcB  at  the 
time  of  signing."    If  the  witness  was  infamous  at  the  time  of 


'  Keeling  v.  Ball,  Feake'i  Et.  App.  78.         '  T^g  u,  lUine,  2  B.  &  P.  85. 

*  Came  V.  Cliild,  S  Cunpb.  283.  See  *  Abbott  s.  Flambe,  1  Bong.  216 ; 
alto  S  T.  R.  T12,  per  Bullcr,  J.  Leaher  ■>.  Levan,  1  Dall.  96 ;  Ley  v.  B»1- 

*  Jonei  V.  Miuon,  2  Stra.  8S8.  If  the  lard,  8  Esp.  ITS,  n. ;  Powell  v.  Blackett, 
oonrictionneieprevioua totheUtettatiDn,  1  Eip.  97;  Fork  v,  Meuri,  S  Eap.  171; 
it  is  u  if  not  atteited  at  all.  I  Stark.  Fitzgenild  v.  Elaee,  Z  Campli.  685;  Blur- 
Btid.  S26.  ton  v.  Toon,  Skiii.  639 ;  MuCraw  v.  Oeo- 

»  StntDge  D.  Dashwood,  1  Cooper'i  Ch.  try,   8   Campb.   182;    Grellier   v.  Neale, 

Caa.  497.  Feake'i  Cai.  146;  WhlcAer  r.  Saliaburj, 

*  Gotse.  Tracj,  1  P.Wm*.  2S9i  God-  16Pid[.&S4;  Quimbv  c.  Buzzell,  4  Shepl. 
ftey  v.  Nonis,  1  Stra.  S4 ;  Dariion  v.  470 ;  tupra,  §  272.  Where  one  of  the  at 
Bloomer,  1  Dall.  12S ;  Bulkley  n.  Smith,  testing  witneuei  to  a  will  has  no  recoUeu- 
2  E»p.  897;  Cunliffe  v.  Sefton,  2  East,  tion  of  having  eubscribed  it,  but  tesiifle* 
188 ;  Barrett  d.  Taylor,  9  Ve*.  361 ;  Ham-  that  the  signature  of  his  name  thereto  ia 
ilton  V.  Manden,  6  Binn.  4G ;  Hamilton  v.  genuine ;  the  testimony  of  another  attest- 
Williama, IHajw.  189;  Ho»illu.  Stephen-  ing  wltneea,  thai  llie  flrat  did  subscribe 
■on,  6  Biag.  489,  per  Beat,  C.  J. ;  Saun-  his  name  in  the  testator'*  presence,  is  snf- 
ders  V.  Fenill,  1  Ira<lel],  97.  And  see,  as  flcient  evidence  of  that  fact.  Dewej  v. 
to  the  manner  of  acquiring  the  interest,  Dewey,  1  Met.  849.  See  also  Quimby  v. 
•upni,  g418.  BuEzell,  4  Shepl.  470;  New  Haven  Co. 

>  Netius  V.  Brlckell,  1  Hayw.  19.    In  Bank  v.  Mitcliell,  Ifi  Conn.  K.  206.    If  tlie 

this  case,  the  witneia  was  the  wifb  of  the  witness  to  a  deed  rccollecta  seeing  the  sig- 

oUigor.    And  see  Amherst  Bank  t.  Root,  nature  ''nly,  but  the  attesting  clause  is  im 

2  Met.  622,  that  if  the  subscribing  witness  the  usual  formula,  thejury  wUJ  be  advised, 

was  interested  at  the  lime  of  altestation,  in  the  abiience  of  controUing  circnmstan- 

and  is  dead  at  the  time  of  trial,  his  liand-  ces  to  find  the  sealing  and  delivery  also, 

writing  may  not  be  proved.    For  sudi  Burling  v.  Fatenon,  9  C.  £  P.  570.    Sea 

evidence  would  be  merely  secondary,  and  supra,  §  3ga. 

therefore  admissible  only  in  cases  where         <  Cronk  o.  Frith,  9  C.  &  P.  197 ;  2  U. 

the  prima^  evidence  could  have  been  ad-  &  Bob.  262,  a.  c,  per  Ld.  Abtnger,  C.  B. ; 

mitted.    [If  a  snbscnbing  witness  to  an  Rees  v.  Williams,  1  De  Gex  &  Smale,  814. 

inatrument  merely  makes  his  mark,  in-  Jn  a  fbrmer  c«se  of  Fedlcr  i>.  Paige,  1  H. 

stead  of  writing  hia  name,  the  instrnment  A  Bob.  268,  f  arke,  J.,  expressed  binualf 

is  to  be  proved  by  evidence  of  Uw  hand-  of  the  same  o[nnion,  but  felt  bound  by  the 

writing  of  the  puty  execntiog  it    Watts  opposite  rniing  of  Ld.  Holt,  in  Wood  s. 

•.  KiUmrii,  7  Om.  866.]  Dmry,  1  Ld.  Raym.  784. 
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attestation,  or  was  interested,  and  continnes  bo,  the  party  not  then 
knowing  tlie  fact,  tlie  atteetatiou  is  treated  aa  a  nttUity.^ 

§  5Ti.  A  fourth  exception  has  been  sometimes  admitted,  iu 
regard  to  o^e  bonds,  required  by  law  to  be  taken  in  the  name  ot 
some  public  functionary,  in  trust  for  the  benefit  of  all  persons 
concerned,  and  to  be  preserved  in  the  public  registry  for  th«T 
protection  and  use ;  of  the  due  execution  of  which,  as  well  as  of 
their  sufficiency,  such  officer  must  Smt  be  satisfied  aud  the  bond 
approved ,  before  the  party  is  qualified  to  enter  upoo  the  duties 
of  his  office.  Such,  for  example,  are  the  bonds  given  for  their 
official  fidelity  and  good  conduct,  by  ffuardiaju,  executon,  and 
adminiatraton,  to  the  judge  of  probate.  Such  documents,  it  is 
said,  have  a  high  character  of  authenticity,  and  need  not  be  verified 
by  tlio  ordiuaiy  teats  of  truth,  apphed.  to  merely  private  instru- 
ments, namely,  the  testimony  of  the  subscribing  witnesses ;  but 
when  they  are  taken  from  the  proper  public  repository,  it  is  only 
necessary  to  prove  the  identity  of  the  obligor  with  the  party  in 
tlie  action.'  Whether  titis  exception,  recently  asserted,  will  be 
generally  admitted,  remains  to  be  seen. 

§  578a.  A  further  exception  to  the  rule  requiring  proof  of  hand 


1  Swire  V.  Bell,  6  T.  R.  871;  Hooey-  or  some  itatute,  orinimeiiioriHlasa^.ieii 

wood  a.  Peacock,  3  Campb.  196 ;  Amherct  Serine  il  »o ;  bnt  the  gnutor,  or  paitj  to 

Bank  v.  Rool,  2  Met  5^.  "be  RSected  by  the  inatmaieiit,  nMf  itill 

'  KeUo  u.  Maget,  1  Dev.  &  Bat.  414.  coDtroTerC  in  gsnaiceneu  and  Talidit^. 
The  due  of  ikats  aavUfd  would  require  a  But  where  the  deed  &lls  under  one  of  the 
distinct  consideration  in  this  place,  were  eiceptione,  aad  haa  beeu  prored  par  tata, 
not  tlie  practice  >o  variouB  in  Ihe  different  tiiere  seems  to  be  good  reason  for  recoiT- 
■tales,  aa  to  reduce  the  lul^ject  to  a  mere  ing  tlds  prohale,  duly  authentjcaled,  aa 
question  of  local  law,  nut  tktling  witliin  sufflcieut  primi  facU  proof  of  the  e: 
Uie  plan  of  this  work,  lu  general,  it  may  »■""  ■■"'*  e.mi*  ,a  ^nAcrainnA  *«  iv 
be  remarked,  that  in  all  the  Uoited  States, 
proriaiun  ia  made  fur  the  regietration  and 
enrolment  of  deeds  of  conveyance  of 
lands ;  and  tiiat  prior  to  such  registration,  and  ch.  2,  §§"77,  80,  'notes  (Greenleaf'i 
the  deed  must  be  acknowledged  by  the  ed.);  2  Lomox's  Dig.  353;  Doe  v.  Johu- 
gntntor,  before  the  designated  maftislrate;  son,  2  Scam.  622;  Vlarna  v.  Wadswortb, 
and,  in  case  of  the  death  or  refusal  of  the  17  Wend.  IDS ;  Tiiurman  u.  Canjenm,  24 
grantor,  and  in  some  other  enumerated  Wend.  87.  The  English  doctrine  is  found 
cases,  the  deed  must  be  ^roi«J  b;'  wit-  in  2  FhU.  Evid.  243-1^7 ;  1  Stark.  Evid. 
neeses,  either  before  a  magistrate,  or  in  a  S66~368.  And  see  Mr.  Metcalf  s  tuite  to  1 
oourt  of  record.  But  genemlly  speaking,  Stark.  Erid.  857 ;  Brotherton  ti.  Living- 
such  acknowledgment  is  merely  design^  ston,  3  Walts  &  Serg.  S34 ;  Vance  o. 
to  entitle  the  deed  to  registration,  and  Schuyler,  1  Gilm.  111.  R.  100.  Whei«  a 
registration  is,  in  most  slates,  not  essen-  deed  eieculed  by  as  officer  acting  under 
tiai  to  passing  the  estate,  bat  is  only  in-  authority  of  law  is  offet«l  in  eTldmce, 
tended  to  gi.ve  notoriety  to  tlie  convey-  not  in  proof  of  title,  but  in  proof  of  a  collat- 
ance,  as  a  substitute  for  livery  of  seisin,  eral  tact,  the  authority  uf  the  officer  need* 
And  such  ackijawled|nnent  is  not  gener-  not  to  be  shown.  B<dtes  v.  Beach,  S  Am. 
ally  received,  as  priimi  fade  evidence  of  Law  Joum.  l^^H.  a.  See  Rev.  St  Wi«- 
"" ■'■     —-'.e  deed,  unless  b/lbrce  cotuin,  p.  &26;  Eev.  St  niinoia,  p.  108. 
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writing,  has  been  admitted,  in  the  case  of  letters  received  in  replj 
to  others  proved  to  hare  been  sent  to  the  party.  Thus  vhere  the 
{daintiff's  attorney  wrote  a  letter  addressed  to  the  defendant  at  Ins 
residence,  and  sent  it  by  the  post,  to  which  he  received  a  reply 
purporting  to  be  from  the  defendant ;  it  was  held,  that  the  letter 
thns  received  was  admisaible  in  evidence,  without  proof  of  the 
defendant's  handwriting,  and  that  letters  of  an  earlier  date  in  the 
some  handwriting,  might  also  be  read,  without  other  proof.  ^ 

§  57  3&.  A.  fSQi  exception  to  the  rule  requiring  proof  by  the 
subscribing  witness,  is  admitted,  where  the  instrument  ia  not 
directly  in  issue,  but  comes  incidentally  in  question  in  the  course 
of  the  trial ;  in  which  case,  its  execution  may  be  proved  by  an; 
competent  testimony,  without  calling  the  subscribing  witness.' 

§  574.  The  degrse  <^  diliffence  in  the  search  for  the  subscribing 
witnesses  is  the  some  which  is  required  in  .the  search  for  a  lost 
paper,  tlie  principle  being  the  same  in  both  cases."  It  must  be 
a  strict,  diligent,  and  honest  inquiry  and  search,  satisfactory  to  the 
court,  under  the  circumstances  of  the  case.  It  should  be  made  at 
the  rcBideuce  of  the  witness,  if  known,  and  at  all  other  places 
where  lie  may  be  expected  to  be  found ;  and  inquiry  sliould  be 
made  of  his  relatives,  and  others  who  may  be  supposed  to  be  able 
to  afford  information.  And  the  answers  given  to  such  inquiries 
may  be  given  in  evidence,  they  being  not  hearsay,  but  parts  of  the 
rea  gestcB.*.  If  there  is  more  than  one  attesting  witness,  the  absence 
-  of  them  all  must  be  satisfactorily  accounted  for,  in  order  to  let  ia 
the  secondary  evidence.^ 

§  575.  When  secondary  evidence  of  the  execution  of  the  instru- 
ment iit  thus  rendered  admissible,  it  will  not  be  necessary  to  prove 
the  hantlwriting  of  more  than  one  witness.^  And  this  evidence  is, 
•  in  general,  deemed  sufficient  to  admit  the  instrument  to  be  read,^ 

I  Orengton  v.  Wilson,  2  Car.  &  Kir.  1.         ■  Cunlifle  r.  Sefton,  2  Eut,  183 ;  K«]- 

*  Curtis  V.  Belknap,  6  Washb.  433.  ley  v.  Hanmer,  18  Coiin.  R.  Sll ;  Doe  v. 
|Oil  (he  trial  of  an  indictnieiiC  for  obtain-    HathsiTHy,  2  Allen,  69. 

mg  the  signnture  to  a  deed  by  &Ue  pre-  °  Adams  v.  Kerr,  1  B.  &  P.  SGO;  8 

tences,  the  deed  may  be  proTed  by  the  Freston  on  Abatracts  of  Title,  pp.  72,  78. 

teitimony  of  the  gniator,  without  idling  ''  Kay  u.  Brookman,  8  C.  &  P.  656; 

the  altegiine  witneei.    Oomraon wealth  v.  Webb  k.  St.  Jjiwrence,  8  Bro.  P.  C.  B40i 

Caatles.  20  Law  Rep  (10 h.  b.)  411.]  Matt  d. Doughty,  1  Jobas.  Cas. 280 ;  Slubj 

■  S<'}-ra,  g  658.  t>.   CluunpUn,  4,  Johns.  461 ;    Adanig   *. 

*  The  cases  on  this  subject  are  nn-  Kerr,  1  B.  &  P.  860;  CunliSe  v.  Scfton, 
meroDs ;  but  as  the  applicaUon  of  the  2  East,  188 ;  Prince  v.  Blackburn,  2  EmI, 
rale  is  a  mnlter  in  tbe  discretion  ot  the  250 ;  Douslas  u.  Sanderson,  2  Dall.  116; 
judge, uniler  tbe  partlcuiar  circumstances  Cooke  i;.  Woodrow,  6  Craueh,  IS;  Hamil- 
nf  each  case.  It  is  thought  Dnnecessary  to  ton  v.  Manden,  6  Bion.  46 ;  Powers  v. 
encumbor  the  work  wili  a  particDlar  refer-  MclTenwi,  2  S.  &  B.  44;  McSiuder  v 
enca  to  them.  Uttlcjohn,  1  Iredell,  66.     Some  court* 
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being  accompanied  with  proof  of  the  identity  efthepaity  sued  with 

the  person  who  appears  to  hare  executed  the  iuatrument ;  which 
proof,  it  seema,  is  now  deemed  requisite,^  especially'  where  the  deed 

have  also  reqoired  proof  of  the  luuidwrit-  titere  ii  an  inatance  in  which  evidence  at 

ing  of  the  obligor,  in  addition  to  that  of  identity  has  been  required,  except  Jonea  c. 

tlie  aubscribiou  witnesa  ;  but  on  this  point  Jooes  (9  M.  &  W.  To).     There  the  name 

tlie   practice  la  not  nnifonn.     Clark  b.  waa  proved   to  be  very  common  in  ths 

Ctourtney,  a  Peters,  319 ;  Hopkins  b.  De  tsjuolry ;  snd  I  do  not  my  tliat  evidence 

Gnffenreid,  2  Bay,  1ST ;  OUpliant  v.  Tag-  of  thia  kind  may  not  ber  rendered  neces- 

gart,   1    Bay,   2^;    IrviiiB  v.   Irving,  2  aary  by  particular  drcumiitaDcea,  as,  for 

Hsyw,  27 ;   Chirlc  u.  Sannderson,  8  Binn.  inatance,  length  of  time  since  the  name 

19'i;  JacWn  u.  Ia  CiraiiKe,   19  Joliiia.  naa  eigned.    But  in  isaea  where  oo  pai^ 

886;  Jaclison  v.  WaldrOD,  13  Weud.  178,  tiuular  circumstance  lends  to  raise  a  ques- 

183,  197,  198,  toiAU.    See  also  Gough  v.  tion  aa  to  the  party  being  tlie  same,  even 

Cecil,  1  Selw.  N.F.538,n.  (7),  (lOtliediL)  ideality  of  n«me  is  something  from  which 

See  sayra,  %  84,  n. ;  Thorans  v.  Turoley,  2  an  inference  may  be  drawn.     If  the  name 

Rob,  Louis.  R.  206 ;  Dunbar  u.  Harden,  IS  were  only  John  Saith,  vliich  is  of  very  flr«- 

N.  Uamp.  Sll.  gueiil  occurrence,  there  might  not  be  much 

1  Wiiitelocke  v.  Husgrove,  1  C.  4  M.  ground  for  drawing  the  conclusion.    Bui 

&11.     But  it  aeema  that  alight  evidence  tlau-a  Thomas  Rydes  are  not  so  numerona; 

of  identity  will  suffice.      See  Nelson  v.  and  from  that,  and  the  cironniBtances  Ken- 

Wllittall,   1  B.   &  Aid.   19  i    Warren    v.  erally,  there  is  every  reason  to  believe 

Anderson,    H    Scotl,    884.      See   olao    1  that  the  acceptor  and  the  defendant  are 

Selw.  N.  P.  538.  n.  (7),  (18th  edit.);  Phil,  identical.    The  dictum  of  BoUand,  B.  (8 

&  Am,  on  Evid.  061,  ti,  (4).    This  subject  Tyrwli.  5S8),  tias  been  already  answered. 

has  recently  been  reviewed,  in  the  esses  Lord  Lyndhurst,  C.  S.,  aslu  (8  Tyrwh. 

of  Sewell  B.  Evana,  and  Roden  t'.  Ryde,  1  &43),  why  the  onus  of  proving  a  negative 

Ad,  &,  EI.  N.  B.  620.    In  the  fonoer  case,  in  these  cases  should  be  tlirown  upon  the 

which  was  an  action  for  goods  sold,  against  defendant;    the  answer  is,   because   the 

WiUiam  Seal  Emnt,  it  waa  proved  that  proof  is  so  easy.    He  might  come  into 

the  goods  had  been  sold  to  a  person  of  court  and  have  the  witnesa  asked  whetlier 

that  name,  who  hod  been  a  customer,  and  he  was  the  man.     The  Bui>poaidon  that 

had  written  a  letter  ucknowledging  the  re-  the  right  man  lias  been  sued  is  reasonable, 

ceipt  of  the  goods ;  but  there  was  no  other  on  account  of  the  danger  a        ~ 


proof  that  this  person  waa  the  defendant,    incur,  if  be  served  process  c 

10,  which  was  agwnst  Ben™    fiw,  if  he  did  so  wilfully,  th_ 

18  the  acceptor  of  a  bill  of    no  doubt  exercise   their  juriidictioi 


S 


exchange,  it  appeared  that  a  person  of  that  puniahing  for  a  contempt.  But  the  Ccaud 
name  had  kept  cash  at  tiie  bimkwlierc  the  is  one  which,  in  the  mqjoHty  of  cases,  it 
bill  was  payable,  and  liod  drawn  checks,  would  not  occur  to  any  one  to  commit, 
which  the  cashier  luid  paid.  The  cashier  Tlie  practice,  as  to  proof,  which  has  con- 
knew  the  person's  handwriting  by  the  atantly  prevailed  in  cases  of  tlus  kind, 
checks,  and  tesliflcd  that  the  acceptance  shows  how  unlikely  it  is  that  such  frauds 
was  in  the  same  writing;  but  ho  liad  not  should  occur.  The  doubt  now  suggested 
paid  any  check  for  some  time,  and  did  iins  noverboen  raised  before  tlie  late  cases 
not  personally  know  hioi;  and  there  was  which  have  been  retbrred  to.  The  obaer- 
no  other  proof  of  his  identity  with  tlio  de-  vations  of  Lord  Abinger  and  Aldcrson,  B., 
fendant.  The  court,  in  both  these  cases,  in  Greensliields  b.  Crawford  (B  M.  i.  W. 
he[d  that  the  evidence  of  identity  was  814),  apply  to  tlus  case.  Tlie  tranaacliona 
primA  facie  sufficient.  In  the  latter  case,  of  the  world  could  not  go  on.  if  such  an 
the  learned  judges  gave  their  reasona  as  objection  were  to  prevail.  It  is  unfbi^ 
follows:  Lord  Denman,  C.  J.,  "The  tunate  tliat  the  doubt  should  ever  have 
doubt  raised  liere  haa  arisen  out  of  the  been  raised;  and  it  Is  beat  tliat  we  should 
case  of  White  locke  u.  Mnsgrove  (1  C.  &  sweep  it  away  as  soon  as  we  can."  — Pat- 
M.  Gil;  B.  c.  8  Tyrwh.  541);  but  there  teson,  J.:  "Iconcnrin  all  that  has  been 
the  drcumatances  were  different.  The  said  by  xaj  Lord.  And  the  rule  always 
'   to   be   Axed   with  liability  was  a  laid  down  in  books  of  evidence  agrees 


party 

marksman,  and  the  &cis  of  the  cose  made  with  our  present  liecisi 

some  explanation  necessary.    But  where  a  of  a  deed  has  always  been  proved,  by  mere 

person,  in  the  course  of  the  ordinary  tran-  evidence  of  the  subscribing  witness's  hand- 

■actians  of  llle,  has  signed  his  name  to  writing,if  he  wosdekd.    The  party  execul' 

'     '            '    B  ^s,  1  do  not  think  Ing  an  jnatrnmenc  mar  have  cliauged  liii 
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CHAP.  TI.3  PRIVATE  WRITINOS.  621 

on  ite  face  excites  suHpicion  of  fraud.'  The  iustxument  may  also 
in  such  cases  be  read,  upon  proof  of  the  haiidwritiDg  of  the  obligor, 
or  part;  b;  whom  it  was  executed ; '  but  in  this  case  also  it  is  con- 
ceived, that  the  like  proof  of  the  identity  of  the  party  should  be 
required.  If  there  be  no  subscribing  witness,  the  instnunent  is 
Buflicieutly  proved  by  any  competent  evidence  that  the  signature 
is  genuine.' 

§  576.  In  considering  the  proof  of  private  writings,  we  are 
naturally  led  to  consider  the  subject  of  tlie  compariaan  of  hands, 
upou  which  great  diversities  of  opinion  have  been  entertained. 
This  expression  seems  formerly  to  have  been  applied  to  every  case, 
wliere  the  genuineness  of  one  writing  was  proposed  to  be  tested 
before  the  jury,  by  comparing  it  with  another,  even  though  the 
latter  were  an  acknowledged  autograph ;  and  it  was  held  iuad- 
missible,  because  the  jury  were  supposed  to  be  too  illiterate  to 
judge  of  this  sort  of  evidence;   a  reason  long  since   exploded.* 

reiidence.    Must  a  plainliff  show  where  however,  is  a  matter  resting  entirely  in 

he  lived  at  the  time  of  the  execution,  and  the  discretion  of  tlie  court. 
then  trace  him  tliroug)!  every  i^hunge  of         '  Pulien  v.  Hutchinson,  12  Shepl.  240. 
habitaUon,  Qnlil  he   ia   served   with  tlia         *  The  adniisgioD  of  evidence  by  com- 

writl      Mo  such    necessity  can    be   im-  porison  of  hands,  in  Col.  Sidney's  cose, 

posed."— WiUianis,  J.:    "I  am  of   tha  6  Howell's  Si.  Tr.  467,  wss  one  of  the 

■anie  opinion.      It  cannot  be  said  here  grounds  of  reversing  Lis  attainder.    Yet, 

there  was  not  some  evidence  of  identity,  thougli  it  clearly  appears  that  hia  hsnd- 

A  man  of  the  defendant's  name  had  bept  writing  was  proved  by  two  witnesses,  who 

money  at  the  bmnch  bonk;  and  this  ac-  had  seen  himwrite, andby  athirdwlio  had 

oeptunce  is  proved  to  be  liis  writing.   Then,  paid  bills  purporiiog  to  liove  been  indorsed 

is  that  moi:  the  defendant?     That  it  is  a  by  him,  litis  was  held  illegal  evidence  ina 

person  of  the  sauie  name  is  some  evi-  criminal  case.     [*In  Jumpertz  u.ThePco- 

dence,  until  another  parly  is  pointed  out  pte,  21  III.  875,  the  English  rule  is  adlierod 

who  might  have  been  the  acceptor.    In  to.     In  some  of  the  states,  the  witnesses 

Jones  V.  Jones  (1)  M.  &  W.  TQ),  the  same  tue  aliened  to  lesti^  from  comparison  of 

proof  was  relied  upon;  and  I-ord  Abin-  handwriting  with   that   admitted    to    be 

ger  said:    'The  argument  for  the  plain-  genuine.   Power  v.  Fricli,  2  Grant's  Coses, 

tiff  might  be  corrtct,  if  the  case  had  not  806.     That  is  not  generally  allowed  to 


Joneses  in  the  neizliborliood  where  the  posed  as  competent  to  make  the  compari- 

DOto   was  made.'     It  appeared   that  the  son  as  such  witnesses.    Chandler  e.  Le 

name  Hugh  Jonee,  in  the  particular  port  Barron,  45  Maine,  684;  AJams  v.  Field, 

of  Wales,  was  so  common  as  haraiy  to  be  21  Vl.  R.  256.     But  experts  are  aUowed 

a  name  ;  bo  that  a  doubt  was  raised  on  the  to  testi^  whether  the  signature  In  dispute 

evidence  hy  cross -e lamination.     That  is  is  by  the  same  liand  as  anuihec  admitted 

not  so  here;  and  tlierefore  the  conclusion  to  be  geniune.      And  while  comporieon 

must  be  diOerenl."  of  handwriting  hy  tlie  jury  is  restricted 

1  Brown  V.  Kimball,  26  Wend.  469.  in  the  English  practice  to  writings  nut  in 

'  III  Jackson  v.  Waldron,   11  Wend,  the  case  for  other  purposes,  it  is  allowed 

178,  188,  lae,  1U7,  proof  of  the  handwrit-  in  tlie  American  states  10  put  in  genuitM 

ins  of  the  obligor  was  held  not  regii.arty  signatures,  written  before  the  controveraj 

tabe  oQbrcd,  unless  the  party  waa  unable  arose,  tor  the  mere  purpose  of  enabling 

to  prove  the  liondwriting  of  the  witness,  the  jury  to  judge  by  comparison.    Adams 

But  hi  Valentine  u.  Piper,  22  Pick.  90,  n.  Field,  tupra,  by  Bennett.  J.    But  Ihos* 

proof  of  the  liandwdting  of  the  party  was  having  much  e:iperience  in  tlie  trial  of 

esteemed  more  sat^factory  than  that  of  quesUons  depending  upon  the  geuuioeueas 

"        ''  The  order  of  the  jvoofk,  of  handwiiting  wilt  not  require  to  be  r» 
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All  evidence  of  handwriting,  except  where  the  witness  saw  the 
document  written,  ia,  in  its  nature,  comparison.  It  is  the  belief 
which  a  witness  entertains,  upon  comparing  the  writing  in  questioQ 
with  its  exemplar  in  his  mind,  derived  from  some  previous  knowl- 
edge,' The  admissibility  of  some  evidence  of  this  Itind  is  now  too 
well  established  to  be  shaken.  It  is  agreed  that,  if  the  witness  has 
the  proper  knowledge  of  the  party's  handwriting,  he  may  declare 
hilt  belief  in  regard  to  the  genuineness  of  the  writing  in  question. 
He  may  also  be  interrogated  as  to  the  circumstances  on  winch  he 
founds  his  belief.^  The  point  upon  which  learned  judges  have 
differed  in  opinion  is,  upon  the  source  from  which  this  knowledge 
is  derived,  rather  than  as  to  the  degree  or  extent  of  it. 

§  577.  Tliere  are  tteo  modes  of  acquiring  thi»  knowledge  of  the 
handwriting  of  another,  either  of  which  is  universally  admitted  to 
be  sufficient,  to  enable  a  witness  to  testify  to  its  genuineness. 
The  first  is  from  having  teen,  him  write.  It  is  held  sufficient  for 
tliis  purpose,  that  the  witness  haa  seen  him  write  but  once,  and 
then  only  his  name.  The  proof  in  such  case  may  be  very  light ; 
but  the  jury  will  be  permitted  to  weigh  it,'    The  tecond  mode  is, 

minded  that  there  is  nothing  in  the  whole  witness  from  seeing  the  psr^  write  tua 

renge  of  the  law  of  cTidence,  more  unreli-  Taxae./brthatpurpou.atler&t  comraemx- 

aiAe,  cr  wliere  courts  and  Juriei  are  more  ment  of  the  anil,  the  evideDce  is  held  in- 

Uable  to  be  imposed  upon.j  admiasible.     StntDeer  v.  Searle,  1  Eap.  Ij. 

1  Doe  B.  Sackermore,  6  Ad.  &  £1.  7S0,  See  oUo  Page  n.  UotnaoB,  2  She^.  478. 

per  Patteson,  J.     See,  sko,  the  remark*  In  Slajmaker  v.  WiUon,  1  Pemi.  K.  216, 

(yf  Mr.  Evans,  2  Foth.  Obi.  App.  xvi.  %  6,  the  deposition  of  a  witneas,  who  swon 

ad.  calc.  p.  162.  ^ositiTely  to  her  Other's  hand,  waa  le- 

'  Rcgina  V.  Marphj,  8  C.  &  P.  397;  lected,  because  she  did  not  saj  htne  she 

Commonwealth  u.  W'ehster,  6  Ctuh.  395;  knew  it  to  be  hie  hand.    But  in  Mood;  v. 

{Keitli  V.  Lathrop,  10  Ih.  463.1  Rowell,  17  Pick.  400,  Buch  evidence  wai 

*  Garrclls  i-.  Alexander,  4  Eap.  37.    In  very  properlj  held  aufflcicnt  on  Che  gronnd, 

Powellu.Ford,  2  Stark.  R.  164,  the  witness  that  it  was  for  the  other  party  to  explore 

liad  never  seen  the  defendant  nrile  his  the  sources  of  the  deponent's  knowledge, 

christian  name ;  hut  only  "  M.  Ford,"  and  if  he  was  not  estiafied  that  it  was  sulB- 

then  but  once ;  wliereas  tlie  acceptance  of  cient.     [Bowntas  v.  Sanbum,  5  Foster,  87 ; 

the  bill  in  queHtiou  was  written  with  both  Hopkina  c.  Mcgquirc,  B6  Maine,  7S ;  West 

the  chriatian  and  surname  at  full  length ;  v.  Stale,  2  N.  Jersey,  212.    Before  being 

and  Lord  Ellenboniugh  tliought  it   not  admitted  to  testify  as  to  tlie  genuineneu  of 

sufflcieni,  ae  Ilic  witness  hnil  no  perfect  a  coulrovorted  signature  &oin  his  knowl- 

evamplar  of  tlie  signature  in  liis  mind,  edge  of  the  bandnrittiig  of  the  par^,  a 

But  in  Lewis  «.  Snpio,  1  M.  &  Malk.  89,  witness  ought,  beyond  all  question,  to  have 

where  tlie  signature  wna  "  L,  B.  Sapio,"  seen  the  party  write,  or  be  conTeraantwiA 

and  the  witness  had  sven  him  write  save-  hia  acknowledged  signature.    The  teller 

ral  times,  but  always  "  Mr.  Sapio,"  Lord  of  a  bank,  who  as  such  has  paid  many 

ToDlerden  held  it  sufflctent.    A  witness  checks  purportinE  to  be  drawn  by  a  per- 

haa  also  been  permitted  to  speak  as  to  the  son  who  has  a  aeposit  account  with  tho 

BonuinenesB  of  a  person's  mark,  from  hav-  bank,  bnt  has  not  seen  him  write,  if  tlw 

ing  seen  it  affiled  by  him  on  several  oc-  testimony  shows  nothing  tlirther,  ia  a  com- 

casions.    George  i:  Surrey,  1  M.  &  Malk.  petent  witness  to  testi^  as  to  the  bud- 

516,     Bui  where  the  knowledge  of  tlie  writing  of  such  person ;  but  he  is  not  a 

baudwriting    has   been  obtained  by  the  competent  witness  to  testify  to  the  hand- 
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from  hava^  teen  letters,  bills,  or  other  documenta,  purporting  to 
bo  the  handwriting  of  the  part7,  and  having  afterwards  pertorudly 
commvmeated  with  him  respecting  them ;  or  acted  upon  them  as 
his,  the  party  having  known  and  acquiesced  in  such  acts,  founded 
upon  their  supposed  genuinenesB ;  or,  \tj  such  adoption  of  them 
iuto  the  ordinary  bunnexa  transactions  of  life,  as  induces  a  reason- 
able presumption  of  their  being  his  own  writings ;  evidence  of 
tlic  identity  of  the  party  being  of  course  added  aliundei  if  the 
witness  be  not  personally  acquainted  with  him.^  In  both  these 
cases,  the  witness  acquires  his  knowledge  by  his  own  observation 
of  facts,  occurring  \mder  his  own  eye,  and  which  is  especially  to 
be  remarked,  witliout  having  regard  to  any  particular  person,  case, 
or  document. 

§  578.  This  rule,  requiring  personal  knowledge  on  the  part  of 
the  witness,  has  been  relaxed  in  two  cases.  (1.)  Where  writings 
are  of  such  antuiuity,  that  living  witnesses  cannot  be  had,  and  yet 
are  not  so  old  aa  to  prove  themselves.'  Here  the  course  is,  to 
produce  other  documents,  either  admitted  to  be  genuine,  or  proved 
to  have  been  respected  and  treated  and  acted  upon  as  such,  by 
all  parties ;  and  to  call  experts  to  compare  them,  and  to  testify 
their  opinion  concerning  the  genuineness  of  the  instrument  in 
question.*  (2.)  Where  other  writings,  admitted  to  be  genuine,  are 
already  in  the  case.  Here  the  comparison  may  be  made  by  the 
jury,  with  or  without  the  lud  of  experts.  The  reason  assigned 
for  this  is,  that  as  the  jury  are  entitled  to  look  at  such  writings 
for  one  purpose,  it  is  better  to  permit  them,  under  the  advice  and 
direotion  of  the  court,  to  examine  tliem  for  aU  purposes,  than  to 

writing  of  snchpenon,  if  it  BppenTB  that  Conimonwe«lthp.CBrey,2Piclc.  47;  John- 
some  of  tiia  checka  so  paid  nere  fbrged,  Bon  c.  DaTeine,  19  Joline,  131 ;  Burr  b. 
and  Ihitt  tha  witneised  paid  alike  Che  Harper.  Holt'a  Cu.  420;  Vope  v.  Askew, 
forged  and  genuine  checks.  Brigham  v.  1  Iredell,  R.  IB.  If  a  letter  hu  been  lent 
Petera,  1  Gray,  189,  145,  146.  A  witness  to  the  adreree  parly,  by  post,  and  an  an- 
who  liaa  done  bugineas  with  the  maker  of  iwer  received,  the  an«wer  may  bo  read  In 
the  note,  and  seen  him  write,  hd  only  lince  eTidence,  without  proofof  the  handwriting. 
t*e  dale  of  the  disputed  note,  may  never-  Ovenston  v.  Wilson,  2  C,  &  K.  1 ;  »iipm, 
thelesB  give  his  opinion  in  regard  to  the  S  6T8a.  [See  alio  Kinney  v.  FljTiii,  2 
genuineness  of  the  note,  the  objection  li.I.Sig;  HcKoiikey  d.  Gaylord,  IJodm, 
going  to  the  weight  and  not  to  the  compe-  Law,  n.  c.  94.] 
Eency  of  the  evideDce.    Keith  v.  Lathrop,  ^  Supra,  %  G70. 

tOCuih.45S.}  ■  See  20  Law  Mag.  828;  Brunev.Rsw- 

1  Doe  V.  Snckeraaorv,  6  Ad.  k  Bl.  T81,  lings,  T  >lBst,  382 ;   Morewood  v.  Wood, 

Etr  Pitleson,  J.;   Lord  Feirert  n.  Shir-  14  East,  828;   Gould  v.  Jonea,  I  W.  Bl. 

y,  Fitzg.  195;   Carej  e.  Pitt,  Peoke'i  S84;  Doe  f.  Tarrer,  Ry.A  M.  148;  Jack- 

ETid.  App.  81 ;  Thoipa  f .  Giaborne,  2  C.  mm  v.  Brooka,  8  Wend.  426. 
ft  F.  21 ;  Hsniiiftrai  v.  Fly,  By.  &  H.  90 ; 
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timbarrass  them  with  impracticable  distinctions,  to  the  peril  ol 
the  cause.' 

§  579.  A  third  mode  of  acquiring  knowledge  of  the  party's  hand* 
writing  was  proposed  to  be  introduced  in  the  case  of  Doe  t.  Suck- 
ermore;^  upon  which,  the  learned  judges  being  equally  divided  in 
opinion,  no  judgmcut  was  giren ;  namely,  by  first  satisfying  the 
witness,  by  some  information  or  evidence  not  falling  under  either 
of  the'  two  preceduig  heads,  that  certain  papers  were  genuine, 
and  then  desiring  the  witness  to  study  tliem,  so  as  to  acquire 
a  knowledge  of  the  party's  handwriting,  and  fix  an  exemplar  in 
his  mind ;  and  then  askiAg  him  his  opinion  in  regard  to  the 
disputed  paper ;  or  else,  by  offering  such  papers  to  the  jury,  with 
proof  of  their  genuineness,  and  tlien  asking  the  witness  to  testify 
his  opinion,  whetlier  those  and  the  disputed  paper  were  written 
by  the  same  person.  This  method  supposes  the  writing  to  be 
generally  that  of  a  stranger ;  for  if  it  is  that  of  the  party  to  the 
suit,  and  is  denied  by  him,  the  witness  may  well  derive  his  knowl- 
edge from  papers,  admitted  by  that  party  to  be  genuine,  if  such 
papers  were  not  selected  nor  fabricated  for  the  occasion,  as  has 
already  been  stated  in  the  preceding  section.  It  is  obvious,  that 
if  tiie  witness  does  not  speak  from  his  own  knowledge,  derived  in 
the  first  or  second  modes  before  mentioned,  but  has  derived  it 
from  papers  shown  to  him  for  that  purpose,  the  production  of 
these  papers  may  be  called  for,  and  thoir  genuineness  contested. 
So  that  the  third  mode  of  information  proposed  resolves  itself 
into  this  question,  uamely,  whether  documents,  irrelevant  to  the 
issues  on  the  record,  may  be  received  in  evidence  at  the  trial,  to 
enable  tiie  jury  to  institute  a-comp&rison  of  hands,  or  to  enable 
a  witness  so  to  do.* 

1  See  20  Law  Ma«.  819, 828, 824 ;  Orif-  theee  being  in  evidence  for  any  other  pui^ 

flth  e.  Willianu,  1  C.  &  J.  47 ;  Solila  v.  po»e  of  the  caura),  aaA  he  stated  that  he 

YaiTDw,  1  M.  &Rob.  IBS;   Rei  d.  Mor-  believed  them  to  be  his.    OnthefoUcnr- 

gsn,  Id.  134,  n. ;  Doe  e.  Newton,  6  Ad.  &  iuj;  daj,  the  plaintiS'  tendered  s.  witnew, 

Et.  514 ;  Bromage  t>.  Rice,  T  C.  &  P.  MS ;  \o  prove  the  attestation  not  lo  be  genuine. 

Hammond'*  oase,  '2,  Greeiil.  8B  ;  Wadding-  The  witnees  was  an  inspector  at  tlie  Bank 

ton V.  Cousins, TC.&.V. 596  ;  [■  Van  Wyck  of  Eo^and,  aai  had  aa  knowledge  of  tlie 

t'.  Mcintosh,  4  Keman,  489.}  handwriting   of  tlie    supposed    atleiling 

^  G  Ad.  &  El.  708.     Id  t)iis  case,  a  de-  witnesa,  exeept  (him  linving,  previously 

fondant  in  ejectment  pnxlaccd  a  will,  and,  (o  the  trial  and  again  between  the  two 

on  one  day  of  tlie  trial  (which  Ueted  sev-  days,  eiamined  the  lignaturei  adnutted 

eral  days),  called  an  attesting  witness,  who  by  the  itieating  witness,  which  ^misaion 

swore  that  the  attestation  was  his.     On  he  had  heard  in  court.    Per  Lord  Den- 

hla  CRMS.examiaatinn,  two  aignaturei  to  man,  C.  J.,  and  Williams,  J.,  such  cvi- 

depoflitioni,  respecUng  the  «ame  will,  in  dence  was  receivable]  per  Patteson  and 

•a  ecclesiasticar  court,  and  aeveral  other  Coleridge,  Js.,  it  was  not. 
■ignatures,  were  shown  to  him  (none  of         *  See  6  Ad.  Jb  £1.  784,  per  Patteioti,  J 
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§  580.  In  regard  to  admittiiig  such  endeuce,  upou  aa  examina- 
tion in  cliief,  for  the  mere  purpose  of  euabling  the  jury  to  judge 
of  the  haiidwi-itiiig,  the  modern  EngiiBh  decisionB  are  clearly 
opposed  to  it.'  For  this,  two  reaaoiiB  have  been  assigned :  namely, 
first,  the  danger  of  fraud  in  the  selection  of  the  writuigs,  offored  as 
Epuciinens  for  the  occasion ;  and,  secondly,  that,  if  admitted,  the 
genuineness  of  tliese  specimens  may  be  contested,  and  others 
successively  iutroditced,  to  the  infinite  multiplication  of  collateral 
unuet,  and  tlie  subversiou  of  justice.  To  whicli  may  be  added, 
tlie  danger  of  surprise  upou  the  otlier  party,  who  may  not  know 
what  documents  are  to  be  produced,  and,  therefore,  may  not  be 
prepoi'ed  to  meet  the  inferences  drawn  from  thcm.^  Tiie  same 
mischiefs  vould  follow,  if  tlie  same  writings  were  introduced  to 
tiio  jury  tlirough  tlie  medium  of  eayeri*.' 

§  581.  But,  with  respect  to  the  admission  of  papers  irrelevairt 
to  the  record,  for  the  sole  purpose  of  creating  a  standard  of  com- 
parison of  handwriting,  tlie  American  decistona  are  far  from  being 
uniform.*    If  It  were  possible  to  extract  ftom  the  conflicting  jiidg- 

>  Bromage  e.   Bfce,   7   C.  ft  P.  648;  raond'i  ca«e,  2   Oreenl.  88;   Moody  v. 

Wodilington  e.  Coiuint,  Id.  696 ;  Uuen.  Bowell,  IT  Pick.  490;  Commonnealch  v. 

Hewutu,  5  Ad.  ft  EI.  614;   Ilnghei   u.  Carey,  2  Ruk.  47;   Lyon  n.  Ljman,  » 

Rogera,  8M.  ft  W.  128;  Grifflta  k.  Irerr,  Conn.  6S:  Hutdyn.  Tan  home,  7  8.  &  R. 

11  All.  ft'  FA.  822 ;  The  Fitzwaller  I'eer-  18fi ;  Lodgo  v.  Fhipbtir,  11  S.  ft  R.  USa. 
age,  10  CI  ft  Fin.  193 ;  Heffina  c.  Barber,  And  tlie  wart  will  deiermine  whether  ilie 
1  Car.  ft  Kir.  484.  See  also  Renina  c  witnets  it  or  la  not  an  expert,  before  ad- 
Murjilo'i  1  Aroutr.  Maiartn.  ft  Ugie,  R,  mittinK  him  u>  btstjiy.  The  Stale  o. 
204 ;  Regina  v.  Caldwell,  Id.  824.  But  Allen,  I  Hawki,  6.  But,  upon  thia  kind 
where  a  wicneu,  upon  his  examioatlon  in  of  evidence,  learned  judges  are  of  opinion 
thief,  BtHLuJ  hiH  upiiiion  that  a  signature  that  very  little,  if  any  reliance,  ought  to 
WHS  not  genuine,  because  lie  had  nerer  be  placed.  See  Doe  v.  Snckennore,  & 
seen  it  signed  K.  H.,  but  always  R.  W.  Ad.  ft  El.  TCI,  per  Ld.  Denmac ;  Gumey 
II.,  it  was  held  proper,  on  umen-exaTuiiui-  o,  Langlands,  6  B.  &  Aid.  330 ;  Rex  v. 
tion,  to  show  him  a  paper  signed  R.  H.,  Cator,  4  Esp.  117;  The  Tracy  Peerage, 
and  aak  him  if  it  was  genuine,  though  it  10  CI.  ft  Fin.  164.  In  the  People  v.  !>poo- 
was  not  connected  witli  the  cause ;  and  he  ner,  I  Uenio,  II.  343,  it  was  liokl  inadmiv- 
answeriug  that,  in  Ilia  opinion,  it  was  so,  sible.  Where  one  writing  crossei  un- 
it WHS  lield  proper  further  to  ask  him  other,  ■□  expert  may  testifV  which,  in  hii 
wliellier  he  would  now  say  that  he  had  opinioo,  was  the  first  made.  Cooper  v. 
never  seen  a  genuine  signature  of  the  Bodcett,  4  Moore,  P.  C.  Gas.  4S3.  The 
parly  without  the  initials  R.  W. ;  the  olv  nature  of  the  evidence  of  experts,  and 
ject -being  to  test  tlie  value  of  the  wit-  whether  they  oie  to  be  regarded  as  arU- 
ness's  opinioD.  Younge  i-.  Honner,  1  Car.  trators,  or  quai!  judges  and  jurors,  (it 
ft  Kir  Ql ;  2  U.  ft  Rob.  6S6.  s.  c.  merely  as  witnesses,   is   discussed   with 

"  Fhil.  ft  Am.  on  Erid.  700,  701.     See  great  acumen  by  I'rofciisur  Millennaier, 

(he  Law  Review,  No.  4,  for  Aiigust,  1845,  in  his  Treatise  on  Evidence  in  Criniiiia) 

pp.  2H5-S04,  where  this  autyect  is  more  Cases  (Traill  de  la  Preuve  en  Matitre 

Mlv  discTiBsed.  CnuiinelleJ,  Ch.  SXVI. 

'  Kxiierls     are     received     to    testify,  '  In   Nait    Y<irk,    Viryi'nia,   and   A'.rfi 

whether  the  writing  is  a  real  or  a  fei)^ed  Carolina,  the  English  rule  is  adopted,  and 

hand,  and    may  compare   it  with  other  sncli   testimony  is  rijected.    Jackson  v. 

writings  already  in  evidence  in  [he  cause.  Phillips,  9   Coweu,   94,   112;   Titford   a. 

Bevelt  c.  Braliam,  4  T.  R.  49Ti  Uam-  Knott,  2  Juhot.  Cat.  210.  The  I'eople  n 
VOL.  I.                                              68 
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meiits  a  rule,  which  would  find  support  from  the  majoiit/  of 
them,  perhaps  it  would  be  found  not  to  extend  beyond  this :  tliat 
such  papers  cau  bo  offered  iu  evidence  to  the  jury,  only  when  no 
collateral  issue  can  be  raised  concerning  tliem ;  which  is  only 
where  the  papers  are  either  conceded  to  be  genuine,  or  are  such 
as  the  other  party  is  estopped  to  deny ;  or  are  papers  belonging 
to  the  witness,  who  was  himself  previously  acquainted  with  tlie 
party's  handwriting,  and  who  ezliibits  them  in  coniirmation  and 
explanation  of  his  own  testimony.^ 

§  581a.  A  distinction,  however,  has  beeu  recently  taken,  betwoeu 
the  case  of  collateral  writings  offered  in  evidence  to  prove  tlie 
general  style  or  character  of  the  party's  autograph,  and  of  similar 
writings,  when  offered  to  prove  a  peculiar  taode  of  spelling  auotlier 
person's  name,  or  other  words,  in  order  to  show  from  this  fact, 

Spooner,  I  Denio,  R.  848 ;  itoift  v.  Kile,  the  penon  irbose  (ti^iiiBture  it  purported  to 

1  Leigh,  R.  216.    The  SIhIb  b.  Allen,  I  be.     Commonwealth  d.  EiulmnD,  I  Ciuti. 

Hawks.  8;  Pope  v.  Aikew,  1  IredeU.  R.  IHfl.  217;    MarLin   b.  SUftuire,   7  Gray, 

le.     [So,    Id    lilade   Iiland.      Kinney    v.  177;    Baain   v.  WilliitniB,   18  Unj,  52j>. 

Flynu,  2  R.  I.  Rep.  319.    Tite  weight  of  But  an  expert  ma;  testity,  whether  in  Ilia 

authority  in  KenCudri/  it  against  tlie  ad-  opinion  a  signature  is  a  genuine  one  or 

mission  of  handwriiings  Ibr  the  purpose  simulated,  although  he  has  no  knowledfn 

of  comparison,  even  by  the  jurv.     Hawk-  of  tlie  handwriting  oT  the  party  whoee 

ins  D.  Grimes,  13  B.  Miin.  258.]     In  Mat-  signature  it  is  ulalmed  to  be.     Withee  c. 

Kiduiaait,  Maine,  and  Canntctiait,  it  seema  Kowe,  46  Maine.  671.] 

to  have  become  the  letlled  practice  to  ad-  '  Smith  v.  Fenner,  1   Gall.  170,  1T5. 

mit  any  papers  to  the  jury,  whether  rele-  See  also  Goldsmith  r.  Bane.  3  Balsl.  ST ; 

rant  to  tlie  issue  or  not,  for  the  purpose  Bank  of  Pennsylvania  v.  Hnldemand,  I 

of  compariaon  of  the  handwriting,     Ilo-  I'enti,  li.  IGI ;  Greaves  v.  Hunter,  i  C:  & 

mer  k.  Wallis,  11  Mass.   S09 ;   Moody  v.  P.  44T ;  Clermont  e.  Tullidge,  4  C.  &  P. 

Roweli,    17    Pick.    4U0:    Richardson    u.  1;    Burr  r.    Uarper,    Holt's    Caa.    420; 

Newcomb,    21    Pick.    BIE;     Hummond's  Sharp  v.  Sharp,  2  Leigli,  249;  Baker  r. 

case,  2  Greenl,   83 ;   Lyon  n.  Lymnn,  9  Haines,  S  Whart.  284 ;  Finch  a.  Gridley, 

Conn.  56.    In  .Veio  Hamyihire  and  Sooth  25  Wend.  469 ;  Fogg  v.  Dennis,  8  Hunipli. 

Carolina,  tlie  admissibiljly  of  buuIj  papers  47;  [Depue  i'.  Place,  7  Penn.  Law  Juur. 

has  been   hmited  to  cases,  where  oiher  28U ;  Cmninonwealth  c.  Ensiman,  1  Ciuh. 

proof  of  handwriting  is  already  in  the  ItiU;  Uiirks  c.  Peanon,  lUOhio,  R.42U.   A 

cause,  and  for  the  purpose  of  turning  the  writing  made  in  the  presence  of  llie  L-ourt 

scale  in  doubtful  cases.    Myers  v.  Toscnn,  and  jury  by  the  party  whose  signature  is 

S  N.  Hamp.  47 ;  The  State  v.  Can-,  5  N.  in  dispute  may  be  submitted  to  tlie  jury 

Hamp.    8ti7;    Bowman    d.    Flunket,    3  fur  the  purpose  of  cumpariEOD.    Cliandler 

McC.  GIH;    Duncan  c.  Beard,  2  Nott  &  v.  Le  Barron,  45  Ntaine,  584.]     [  •.\  prc:^ 

HcC.  401.      In  FaiiiM^iiiimia,  the  odmis-  copy  of  a  letter  might  IVimisli  a  very  uneat- 

•ion  has  be^n  limited  to  papers  conceded  isfactor;  standard  of  compariaon  by  wliich 

In  be   (tenu.ne.      McCorltle  ".   Binns,   6  to  determine  whether  another  paper,  the 

Biiin.    340;    Lancaster     a.    Whilehill,   10  handwritin);  ol' which  was  in  controvenv, 

S,  &  n.  110;  or  concerning  which  .  .  . 
tluire  is  no  doubt.  Baker  u.  Haines,  6 
Whart.  284;  3  Greenl.  Ev.  S  lOfl,  nole- 
[A  paper  propnsed  to  be  used  as  a  stand- 
ard, cannot  be  proved  to  be  an  original, 
and  a  genuine  signature,  merely  by  the 
opinion  of  a  witness  that  it  is  so ;  such 

opinion   being   derived    solely  from    his  called  in  question.    Bigelow,  Ch.  J.,  n. 

pneral  kuowledge  of  tlie  handwriting  of  Commonwealth  f.  JeOHes,  7  Alien,  SUiil 
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that  the  principal  writing  was  his  own.  Thus,  where,  to  an  action 
for  a  libol,  the  defendant  pleaded  that  the  plaintiff  had  sent  to  hioi 
a  libellouB  letter,  and,  to  prove  this,  gave  in  evidence  the  envelope, 
in  which  the  defendant's  name  was  spelt  with  a  superfluous  t,  and 
then  offered  in  evidence  some  other  letters  of  the  plaintiff,  in 
which  ho  had  spelt  the  defendant's  name  in  the  same  peculiar 
manner;  wliich  lost-mentioned  letters  Patteson,  J.,  rejected;  it 
was  held  that  tlio  rejection  waa  wrong,  and  that  the  letters  were 
admissible.' 

§  582.  Where  the  sources  of  primary  evidence  of  a  written  in- 
strument are  exhausted,  tecondary  evidence,  as  we  have  elsewhere 
ithown,  is  admissible ;  but  whetlier,  in  this  species  of  evidence,  any 
degrees  are  recognized  as  of  binding  force,  is  not  perfectly  t^reed ; 
but  the  better  opinion  seems  to  be,  that,  generally  speaking,  there 
are  none.  But  this  rule,  with  its  exceptions,  having  been  previ- 
ously discussed,  it  is  not  necessary  here  to  pursue  the  subject  any 
furtlier.* 

§  588.  The  effect  of  private  writingB,  when  offered  in  ewdence, 
has  been  incidentally  considered,  under  various  heads,  in  the 
preceding  pages,  so  far  as  it  is  established  and  governed  by  any 
rules  of  law.  The  rest  belongs  to  the  jury,  into  whose  province 
it  is  not  intended  here  to  intrude. 

§  584,  Having  thus  completed  the  original  design  of  this  volume, 
in  a  view  of  the  principles  and  rules  of  the  law  of  evidence,  under- 

1  Brooke*  b.  Tichbome,  14  Jour.  1122;  letters  and  the  mode  of  writing  of  a  partio 
2  Enp.  Lav  &,  Eq.  R.  8T4.  In  thii  owe,  nUr  word,  liut  to  proTe  a  peculiar  mode 
Parke,  B.,  after  Btsling  tlie  com,  obaerved  of  spelling  worde,  which  might  be  evi- 
tM  folloWB  ;  "  On  ghowing  cause,  it  wai  denced  by  the  plaintiff  having  oraUy  spelt 
lisrdly  dieputeJ  that,  if  tlie  liabit  of  the  it  in  m  dilterent  way,  or  trritten  it  in  that 
plaintiff  ao  to  spell  the  word  wuprored,  it  wa;,  once  or  onener,  in  any  sort  of  cliar- 
wHS  nutsome  eTidenceagainsl  theplaintiCT,  acter,  the  mure  B^uently,  the  greafiir 
(a  show  thai  he  wrote  the  libel ;  indeed  we  the  value  of  the  evidence.  For  that  pui^ 
think  tlmt  prapoiidon  cannot  be  dlspaled,  pose,  one  or  more  specimens  written  bj 
the  value  of  such  evidence  depending  on  bim,  with  that  peculiar  orthography, 
tlie  degree  of  pecnliHritj  in  the  mode  of  would  be  admissible.  We  are  of  opinion, 
spelling,  and  Che  number  of  occasions  in  therefore,  that  this  evidence  ought  to  have 
which  the  pUintiffhod  used  it;  but  it  was  been  received,  and  not  having  been  re- 
objected,  that  tlie  mode  of  proof  of  (hat  ceived,  the  rule  for  a  new  trial 
liabit  was  improper,  and  that  the  habit  made  absolute."  In  Jackson  c. 
should  be  proved  as  the  character  of  hand-  S  Cowen,  94,  where  the  bets  t 
writing,  not  by  producing  one  or  more  similar  character,  the  colhiteral  deed  was 
specimens  and  comparing  them,  but  by  ofTered  and  r^ecled,  od  the  sole  ground 
some  witTWss  who  was  acquainted  with  it,  of  comparison  of  hands;  the  distinction  in 
&om  having  teen  the  party  write,  or  cor-  the  text  not  having  been  token  or  alluded 
nsponding  with  him.    But  we  think  tliis  to. 

U  not  like  the  case  of  general  slvle  or  ■  Simra,  %  84,  note  (2) ;   Doe  d.  Bou, 

character  nf  handwriting;    the  object  is  7  M.  ft  W.  102;  8  Dowl.  88V,  B.  o. 
not  to  show  similarity  of  tlie  foim  of  the 


hillips. 
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(t28  LAW  OP  EVIDGNCB.  [PABT  m. 

stood  to  be  common  to  all  the  United  States,  this  part  of  the  work 
is  here  properly  brought  to  a  close.  The  stadent  will  not  fall  to 
obseire  the  symmetry  and  beauty  of  this  branch  of  the  law,  under 
whatever  disadvantages  it  may  labor  from  iiie  manner  of  treat- 
ment ;  and  will  rise  from  the  study  of  its  principles,  convinced, 
with  Lord  Erskine,  that  "  they  are  founded  in  the  charitieB  of 
religion — in  ^le  philosophy  of  nature  —  in  the  truths  of  history — 
and  in  the  experience  of  common  life."  * 

>  U  HowtU'*  St  1^.  SM. 
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ABDUCTION, 

wife  uompetent  to  prove  ..•*•••>>••         .     843 
ACCESS, 

when  presDmed      .........*•.•  •      28 

ACCESSARY, 

not  a  competent  witness  fcv  the  principal 407 

ACCOMPLICES, 

when. admissible  as  witnesses S79-S8S 

(iSm  WmiEssEa.) 
ACCOUNT, 

rendered,  effect  of,  as  an  admission SIX 

ACQUIESCENCE, 

what  ifl,  so  aa  to  bind  tbe  part^ 197 

ACQUITTAL, 

record  of,  wben  evidence 588 

ACTS  OF  PARTIES, 

when  admissible  to  explain  writings 293,  295 

ACTS  OF  STATE,     (>Sm  Public  Recobds  axs  Dooukents.) 

how  proved 479 

ACTS. 

book  of,  when  evidence 619 

AaiUSTMENT  OP  LOSS, 

when  and  bow  &r  conclurive 218 

(See  ADMiaaiOMS.) 
ADMINISTRATION, 

letters  of,  how  proved 519 

primA  Jade  evidence  of  death 650 

foreign,  efiect  of 644 
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Smcvvm 
ADMMSTRATOB, 

oompeten<'7  of ,  aa  a  witnesi S47,  402 

adroiMJons  by 179 

promise  by,  when  it  most  be  in  writing 267 

ADMIRALTY, 

courts  of  and  seals,  judicially  noticed 5,  479 

judgments,  when  aod  how  fiir  coQcIuuve 525,341 

ADMISSIONS, 

of  contents  of  a  writing,  when  not  sufBcient *       96 

distinction  between  eonfettio  junt  and  eonfettio  faeU  .     .   96,  303 
by  agents,  when  binding  on  pnncipal      .     .     •     •    .•     •      113,  114 

what  and  when  receivable 169,170 

made  by  a  party  to  the  record 171 

party  in  interest 172 

one  of  joint  parties 172 

party  merely  nominal,  excluded 172 

how  avoided,  if  pleaded    .     ■     173 
one  qS  sereral  parties,  not  receivable  unless  a  joint 

interest 174 

rated  parishioner 275 

gwui  corporators 175,  n. 

ond  of  several  parties,  common  interest  not 'SufB- 
cient, unless  also  joint 176 

apparently  joint,  is  primS  facie  suffirient     ....     177 
answer  in  chancery  of  one  defendant,  when  receiv- 
able against  others 178 

persons  acting  tn  outer  droit,  when  receivable       .     .     179 

guardian,  &c.,  binds  himself  only 179 

party  interested 180 

strangers,  when  receivable 181 

a  person  referred  to  by  the  party 182 

whether  coodu- 

sive     ....     184 
wife,  when  admissible  against  husband   .     .      185,  341,  n. 

attorney 186 

principal,  as  against  surety 187,  188 

one  in  privity  with  another 189,  190 

assignor,  before  assignment 190 

by  whom  they  may  be  proved 191 

time  and  circumstanoes  of  making  the  admission       ....     192 

offer  of  compromise  is  not  an  admission 192 

made  under  duress 193 


D.gitizecbyG00glc 


U>MISSIONS—  Omtinwsd. 

direct  and  incideQtal  admissions,  same  in  efibct 194 

implied  from  assumed  character,  laoguage,  and  conduct  •       195,  196 

acquiescence,  when 197, 197  a 

possession  of  docunients 198 

implied  assent  to  the  verbal  statements  of  another    ....     199 

verbal  to  be  received  with  great  caution 200 

whole  to  be  taken  together 201,  202 

verbal  receivable  only  to  facts  provable  by  parol  ....   96,  203 

when  and  how  far  conclusive 204 

iudicial  admissions,  how  far  conclusive    .     .     .  27,  186,  205,  527  a 

bj  pHyment  into  court 205 

if  improvidently  made,  what  remedy   .     .     206 
acted  upon  by  others,  when  and  how  far  conclusive  .     27,  207,  206 

not  acted  upon,  not  conclusive 209 

when  held  conclusive,  from  public  policy 210,211 

by  receipts 212 

by  adjustment  of  a  loae 213 

by  account  rendered 212 

in  bill  in  equity 212 

ADVERSE  ENJOYMENT, 

when  it  consUtutes  title 17 

AFFIDAVIT, 

may  be  made  in  Hs  own  case,  by  atheist 370,  n. 

persona  intamoua  ....     S75 
other  partiefl     .     .  848,  349,  55S 

wife 344 

AFFIRMATION, 

judicial,  when  substituted  for  on  oath 871 

AFFIRMATIVE,  {See  Once  Phobamdi.) 

AGE, 

proof  of 104,  116,  498 

AGENT, 

when  and  how  far  his  declaradons  bind  the  principal     .       113,  284 
when   a   competent  witness    for   the   principal   and  when 

not 416,  417 

(iSm  WmntSBKS.) 

may  prove  his  own  authority,  if  parol 41 S 

when  his  authority  mu^t  be  in  writing 269 

AGREEMENT,  (Set  Comtraot.) 

ALLEGATIONS,  (Set  Onos  Peobandl) 

mnterial 61 
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ALLEGATIONS—  Continmd. 

exclude  collateral  facta 52 

what  are  collateral  &cte 63 

when  character  is  material 54,  55 

descriptive,  oalure  of 56,  57, 58 

formal  and  informal,  what 59 

made  deacHptiTO  by  the  mode  of  statement 60 

of  time,  place,  qoaolitj,  Ac.,  when  descriptive      ....     61,  fi2 

redundant '. £7 

difierence  between  these  and  redundancy  of  proof  .       &8 
"  immaterial,"  "  impertinent," 
and  "  unnecessary "     .     .     .     .  60,  n. 
ALTERATION, 

of  written  contracts  by  oral  agreements S(>2 

of  instruments,  what,  and  effect  of 664—568 

distinguished  from  spoliation 566 

(&«  FrTTATK  WRITDfOB.) 

AMBIGUITIES, 

latent  and  patent,  what 397-3UU 

when  parol  evidence  admissible  to  explain 297-800 

not  to  be  confounded  with  inaeevracitt 299 

AMENDMENT, 

allowed,  to  avoid  the  coDECquences  of  a  vartanoe       ....       73 
ANCIENT  WRITINGS, 

when  admissible  without  proof  of  execuUon    .       21, 142-144,  570 
ANSWER, 

of  one  defendant  in  chancery,  when  admissible  agunst  the 

other 178 

what  amount  of  evidence  neceseaiy  to  disprove    .     .     .      260,  261 

admissible  for  defendant,  why 851,  651 

proof  of 612 

APPOINTMENT  TO  OFFICE, 

when  proved  by  acting  in  it 83-92 

ARBITRATORS, 

not  bound  to  disclose  groouda  of  award 249 

ARMORIAL  BEARINGS, 

when  evidence  of  pedigree 105.  n. 

ARREST, 

exemption  from,         {Stt  WiTNEaSBS.) 
ARTICLES  OF  THE  PEACE, 

by  wife  againtit  bnsband 818 

ARTICLES  OF  WAR,    (Sea  Acts  ox  State.) 
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ASSAULT  AND  BATTERY, 

of  wife,  hj  husband • 848 

ASSIGNOR, 

admiwioDs  hj 190 

ASSUMPSIT,  {&m  Coktbact.) 

action  of,  wheu  barred  by  prior  recoveiy  in  tort 53i 

ATHEISTS, 

incompetent  witaesaea 868-372 

{See  WlTNESSBB.) 

ATTACHMENT, 

for  cooienipt 819 

ATTENDANCE  OF  WITNESSES, 

howprocared 809-819. 

{Sm  WrrKBBSBS.)  . 
ATTESTING  WITNESSES, 

dedaradons  of  deceased  witnesses  rejected,  irhj       ....     126 
(See  Private  Writinob.) 
ATTORNEY, 

wben  bis  admissioaa  bind  his  client 180 

whether  a  competent  witness 864,  866 

(See  PRITILEOED  ComuMICATlOHS.) 

AUCTIONEER, 

is  agent  of  both  bnyer  and  seller 269 

AVERMENT,  (See  Alleoatiosb.) 

AWARD, 

Kenerallj  CDDcluure 188,  n.,  164 


BAIL, 

how  rendered  a  competent  witoeas  for  principal 480 

(Sea  WlTMEBBEt.) 

BAILOR, 

when  a  competent  witness 348 

BANK. 

books  of 474-498 

(See  Fdblio  Records  akd  Dooitmentb.) 
BANKRUPT, 

when  competent  as  a  witness 893 

BANKRUPTCY, 

effect  of  discharge  hj,  to  restore  competency 430 

BAPON  AND  FEME,    (See  HtraRAND  and  Win.) 
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BAPTISM, 

register  of 49S 

BEGINNING  AND  REPLY, 

who  are  entitled  to  it 75 

whetlier  afTeuted  bj  proof  of  damages 75,  76 

BELIEF. 

groundd  of 7-12 

of  baadwriting 575 

{Sm  Expekts,  Witnzssbb.) 
BENTHAM,  JEREMY, 

character  of  bis  legal  writings 435,  n. 

BIBLE, 

fkmilj  record  in,  when  evidence 104 

BIGAMY, 

proof  of,  bj  second  wife 339 

BILL  IN  EQUITY, 

how  far  its  statements  are  evidence  against  plaintiff  ....     212 
BILL  OF  EXCHANGE, 

parties  to,  when  incompetent  to  impeach 383—385 

(Set  WlTKBSBBS.) 

BILL  OF  PARCELS, 

maj  be  explained  by  parol 305  a 

BIRTH, 

proof  of 104,  116,  495 

BISHOP'S  REGISTER, 

iospection  of 474 

nature  of 488,  484 

{See  PimLic  Books.) 
BLANK, 

in  an  instrument,  when  and  hy  whom  it  maj  be  filled    .     567,  568, 

568  a 
BOND,  (Ste  PwvATe  Weitinqs.) 

BOOKS, 

of  science,  not  admissible  in  evidence 44.  n. 

shop,  when  and  bow  far  admissible  in  evidence 117 

of  third  persons,  when  and  why  admissible      .     .       115—117,  120, 

151-154 
{See  Hbarsai.) 
ofilce  books,  corporation  books,  &&....     474-476,  493-495 
{See  Public  Records  and  Dooumekts.) 
BOUNDARY, 

surveyor's  marks  provable  by  parol 94 
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Sbction 
BOUNDARr—  Conlinutd. 

when  provable  bj  reputatioa 145,  >i. 

rulea  ot'  construction  aato 301,  n. 

BURDEN  OF  PttOOF, 74-81 

(See  Onus  Frobakdi.) 


CANCELLATION,  (Sw  Deed,  Will.)   . 

CAPTAIN,  (5m  Shipmaster.) 

CARRIKR, 

when  ailraissible  as  a  witness 416 

CERTIFICATES, 

hy  public  ofiicen,  in  what  cases  admissible       .......     498 

CERTIORARI. 

to  ntmove  records 502 

CESTUI  QUE  TRUST, 

whea  his  admiBsioDe  ure  evidence  against  his  trastee     ...     180 
CHANCERY,     {See  the  particular  titles  of  Bill,  Answkr,  Depo- 
sitions, and  other  proceedings  in  Chancery.) 
CHARACTER, 

when  it  is  relevant  to  the  issue 54,  55 

CHILDREN, 

compeiencj'  of,  as  witnesses 367 

CIRCUMSTANTIAL  EVIDENCE, 

{See  EriDENCB,  PREScmTiOK.) 
CLERGYMEN, 

generally  bound  to  disclose  confessions  made  to  them    .      329,  247 
CLERK, 

or  attorney,  when  not  compellable  to  testi^     . 239 

COHABITATION, 

when  presumptive  evidence  of  legitimacy  of  Issue    ....      82 
COLLATERAL  FACTS, 

what,  and  when  excluded 52,  443 

COLOR, 

when  a  material  arennent 65 

COMMISSION, 

to  lake  lestimonjr 820 

COMMITMENT, 

proved  by  calendar 493 

COMMON, 

fuslomary  right  of,  provable  bj  reputation  .    128,  131,  137,  rt.,  4UA 
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COMMONER, 

when  a  competent  witneM *         ..     505 

CX)MPARISON  OF  HANDWRITINGS, 

(Sm  Phtvate  Whitinob.) 

COMPETENCY,     (.See  Hdsbamd  and  Wu-e,  Witkksskb.) 

COMPROMISE, 

ofler  of,  not  an  admisBion .192 

CONDEMNATION, 

(&e  Records  and  Jvdioial  Pbooebdinos.) 

CONFESSION  OF  GUILT, 

difference  between  confeitio  jwrii  and  eonfutiofw^      ...       96 

to  be  received  with  great  caution 214 

jndicia!,  concluaive 216 

extrajudicial,  not  coocluaive,  witliont  ooiToboratin)[  proof  .     ■     217 

the  wliole  to  be  taken  together 218 

must  be  volnntarj 219,  220 

influence    of   inducements    previously   offered   must    Iiare 

ceased 22t,  222 

made  under  inducements  offered  by  officers  and  magistrates    .     222 

private  persons  ....     223 

during  official  examination  by  magistrate    .     ,     .       224-227 

what  inducements  do  not  render  inadmissible 229 

by  drunken  persons  admissible -.     229 

made  nnder  iU«gal  restraint,  whether  admissible 230 

when  property  discovered,  in  consequence  of 231 

produced  by  person  confessing  guilt  ....     232 

by  one  of  several  jointly  guilty 233 

by  agent 284 

in  case  of  treason,  its  effect 235 

CONFIDENTIAL  COMMUNICATIONS, 

not  generally  privileged,  unless  in  certain  cases    .     .    .      237,  248 
{See  Evidence.    Psivileoed  Coumunications.) 

CONFIRMATION, 

of  testimony  of  accomplices  when  required      .     .     .  880,  381,  862 

CONSENT, 

when  implied  from  silence 197,  198,  199 

CONSIDERATION, 

when  the  recital  of  payment  of,  may  be  denied 2G 

when  it  must  be  stated  and  proved 6fi,  G7,  G8 

when  a  further  consiileration  may  be  proved   ....      28o,  304 

CONSOLIDATION  RULE, 

party  to,  incompetent  as  a  witness 895 
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IMDBX.  6ST 

SaoiioM 
CONSPIRACT, 

conspirators  bound  hj  each  other's  ftcts  and  declaratirais    •    •     111 

ftenerally  not  competent  witnesses  for  each  other      ....     407 
CONSTABLE, 

conrcBsions  made  under  inducements  by,  inadmiasible    .     .    .     222 
CONSTRUCTION, 

detoed 277 

CONTEMPT, 

in  arresting  a  mtness,  or  preventing  his  attendance  .     .     ...    816 
CONTRACT,     - 

when  presumed 47 

is  an  entire  thing,  and  must  be  proved  as  laid 68 

CONVEYANCE, 

when  presnmed 46 

CONVEYANCER, 

commuDications  to,  privileged 241 

CONVICTION, 

record  of,  is  the  onlj  proper  evidence 874,  875 

{See  WiTNKsBKS.) 
COPY, 

proof  by,  when  aUowed  .    .      91,  479-490,  618-620,  559, 671,  n. 

(iSm  POBLIO  BbOOBDS  AKD   DuCDUBltTS.     Recobds  ahd 
JUDICIAt   WHrriKQS.) 

<X)BONER,  {See  OmoER.) 

OORPOBATIONS, 

their  several  kinds  and  natnree 881-533 

sliares  in,  are  personal  estate 270 

CORPORATOR, 

when  admissible  as  a  witness 881-333 

{See  WrriTESBBS.) 

admissions  hj 175,  n. 

CORRESPONDENCE, 

the  whole  read 201,  n. 

{See  Lkttkrb.) 
CORROBORATION,      {See  Cot(TiB>u.TioN.) 

of  answer  in  chancery 260 

CORROBORATIVE  EVIDENCE, 

what  it  is 881,  n. 

COSTS, 

liability  to,  renders  incompetent 401,401 

{See  WiTHKBBEB.) 
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CO-TRESPASSER. 

when  admissible  as  a  witness    ■  * 357,  859 

(See  WITNR89B8.) 

COUNSEL,        (See  Pbitileokd  ComniNiOATioHa.)    .    •      237-246 
COUNTERPART, 

if  any,  must  be  accounted  for,  before  secoudaiy  evidenoe  is 

admiited 558- 

COVENANT, 

effect  of  alterations  upon 664-568 

(See  Private  Wbitdigs.) 
COVERTURE,  (See  Husband  and  Wife.) 

CREDIT  OF  WITNESSES, 

mode  of  impeachiug 461-469 

restoring 467 

(Sm  Witksbbeb.) 
CREDITOR, 

when  competent  as  a  witness 892 

CRIMEN  FALSI,  what 378 

(See  WiTNKHSES.) 
CRIMES, 

whHt  render  incompetent 878,  374 

(See  WiTKKSBU.) 
CRIMINAL  CONVERSATION,  acdon  for, 

letters  of  wife  to  a  tiu9bnn4  admissible 102 

wire  competent  to  prove 844 

CROSS-EXAMINATION, 

of  witnesses 445-467 

(See  WiTHaB8E8.) 
COURTESY, 

tenant  by,  a  coinpet«Dt  witness  for  the  hur 889 

CUSTODY, 

proper,  wbat 142 

CUSTOM, 

bow  proved 128-189 

b;  what  witness 405 

(See  Hkarsat.) 
CUSTOM-HOUSE, 

books,  inspection  of 475 

(See  Fdbuo  Bookb.) 
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DAMAGES, 

proof  of    ; 75 

wbun  uali<juidated 76 

DEAF  AND  DUMB, 

vompetBot  witnew 366 

DEATH, 

wbeu  prtsuDied 29,  80,  35,  41 

'  proof  of 55U 

DECIiAUATlONS,    {See  Admissiomb.     Heassat.) 
DECUEES  IN  CHANCERY, 

proof  of 511 

tlieir  odmisdibilit;  Mid  effect 550,551 

DEED, 

when  presumtid 46 

Low  to  be  But  out  Id  pluuliug 69 

cancel Ihi ion  of,  when  it  deveflis  the  estate 265,  56t{ 

deliveiy  of 568  a,  n. 

DEFAULT, 

judgment  by,  its  effect  on  admiesibility  of  the  party  as  a.  wit- 

aeia  for  co-defendtuils 'doo,  956,  357 

DEMUHUER, 

in  chancery,  effect  of  ...     • 551 

DEPOSIT, 

of  money,  to  restore  competency  of  a  witnesB 430 

DEPOSITIONS, 

if  wiinesseB  subscqueutly  interested,  whether  admissible   .  167, 166 
residing  abroad,  when  and  how  taken    ....     320 

sick,  &C. 3^0,  Sn 

in  general,  manner  of  taking 321-324 

'      iitperpeluum 324,  325,  .>  J2 

taken  in  chanuery,  how  proved,  lo  be  I'ead  at  hiw      .     .      552,  553 

foreign 552 

to  be  read  in  another  action,  complete  identity  of  parties  not 

requisite 553, 554 

power  of  cross-examination  rnquialte     ....     5n4 

when  admissible  agunat  strangers 955 

(iSm  Witkesbes.) 
DESCEII'TION, 

what  is  matter  of .     .     56-73 
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S40  Dn>KZ. 

DESCRIPTION  —  Oontinued.  '™* 

in  geueral .     56-A4 

in  criminal  cases 65 

in  coDtracts 66-68 

in  deeds 68,  69 

in  records 70 

in  prescripdon 71 

DEVISE, 

must  be  in  writing 272 

admissibilitj  of  parol  evidence  to  explain     .     .     .       287,289-291 
DIPLOMA, 

of  pb^ician,  when  necesHfj  to  be  shown 195,  n. 

DISCHARGE, 

of  written  contract,  by  parol 802-304 

DISFRAhXHISEMENT, 

of  a  corporator,  to  render  him  a  competent  witness  ....     4S0 
DISPARAGEMENT  OF  TITLE, 

declarations  in 109 

DIVORCE, 

foreign  se&tence  o^  iu  affect 544, 545 

DOMICILE, 

declarations  as  to 108 

DOWER,. 

tenant  in,  a  competent  witness  for  heir S89 

DRIVER, 

of  carriage,  when  incompetent  as  a  witness S9fi 

DUC£S   TECUM, 

subpcena 414, 558 

{See  Peivatk  Writimos.    ■WrrMEasEs.) 
DUPLICATE, 

must  be  accounted  for,  before  secondary  proof  admitted     .     .     558 
DURESS, 

admissions  made  under 193 

DYING   DECLARATIONS, 

when  admissible 156-162,346 


ECCLESIASTICAL  COURTS. 

number  of  witnesses  required  In .      360  a,  n, 

what  part  of  their  jurisdiction  known  here 518,  559 

proceedings  in,  how  proved,  Ac 610,  518 

their  effect     .    .  ...  550 


D.gitizecbyG00glc 


EJEtTTMENT, 

defendant  in,  wImd  »  oompetont  wilneM 860 

ENROLUENT, 

of  deeds 578,  n. 

ENTRIES. 

by  third  pencMis,  when  and  why  ad- 

uiMibie 115-117,  120,  151-15.1 

(Sm  Heabsat.) 
EKASUKE,  (Sm  Altkratiokb.    Peitatb  "Wmtisos.) 
ESTOPPEL, 

principle  and  nature  of 22,  28,  n.,  204-210 

hy  deed,  who  are  estopped,  and  in  what  cases  ...       24,  25,  211 

as  to  what  recitals 26 

mpfUt 207 

{Sm  Adubsiohs.) 
EVIDENCE, 

definition 1 

moral,  what 1 

competent 3 

satisinctary  and  sufRdent 2 

direct  anri  circumstantial 13 

presumptive  (iSm  Frksiwptiom.) 

relevaacjr  of 40-55 

general  rules  governing  production  of 50 

must  correspond  with  the  allegations  and  be  confined  to 

the  issue 51 

of  knowledge  and  intention,  when  material 53 

of  character,  when  malerial  to  the  issue      ......  54,  55 

proof  of  substance  of  issue  is  sufficient 5G-73 

mles  of,  ihe  same  in  criminal  as  in  civil  cases 65 

the  best  always  is  required 82 

what  is  meact  by  best  evidence 8-J 

primary,  and  secondary,  what H4 

secondary,  whether  any  degrees  in 84.  n. 

oral,  not  to  be  substituted  for  written,  where  the  law 

requires  writing ^H 

for  written  contract      ...  67 
for  any  writing  material  to 

the  controversy  ....  88 

unless  collateral .  89 
for  written  declaration  in  ex- 

trtmU 161 
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842  aofsx, 

EVIDEN'CR—  anhnwrf. 

whea  it  mny  he  given,  Qiough  a  writjng  exists     ....  90 

exceptions  to'  the  rule  which  rejects  eecondarj  evidence  in  — 

1.  i^Ase  of  public  records 91 

2.  otiicial  ^pointmentA 92 

3.  result  of  volumiiiuiis  facta,  acconnta, 

ic 93 

4.  inscriptions  on  monnments,  &c.  .    .    .  9 1,  lf^5 

5.  examinations  on  the  troiV  dire     ...  95 

6.  some  cases  of  admission OG 

7.  witness   subaequenti;  interested,  his 

former  deposition  admissible    ■     •     .  ICH 

excluded  from  public  policy,  what  aud  when    ....       S36-2A4 

professional  communications    .     .       237-24H 

proceedings  of  arbitrators  ....  249 

secrets  of  state 250,  25t 

proceedings  of  grand  jurors    .     .     .  252 

indecent,  or  injurious  to  the  feelings 

of  others 253,  844 

comma nications    between    husband  ' 

and  wife 254,334-345 

illegally  obtiuned,  still  admissible 254  a  ' 

what  amount  uecessarj  to   establish   a  charge  of  trea- 
son ...     .  255,  256 

to  establish  a  charge  of  perjurj   .     .     257 
to  overthrow  an  answer  in  chan- 
cery      2G0 

in  ecclesiaa^cal  courta    .     .     .      260  a,  n. 
written,  when  requisite  by  the  statute  of  frauds  .     ,    .       261-274 

instmmenta  of 3D7 

oral,  what 3f>8 

corroborative,  what 381,  n. 

objection  to  competency  of,  when  to  be  taken 421 

(See  PuiTiLEOED  Communications.) 
EXAMINATION, 

on  criminal  charge,  when  admissible 224,  227,  22K 

*  signature  of  prisoner  unnecessary    .     .     .     228 
EXAMINATION   IN  BANKKUPTCY, 

not  admissible  against  the  bankrupt,  on  a  criminal  charge  .     .     22n 
EXCHEQUER, 

judgments  in,  when  conclusive 525,  541 
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INDEZ.  648 

Sbotiov 
EXECUTION, 

of  deeds,  &c^  proot  of 569,  572 

{Stt  Fbtvate  Writimob.) 
EXECDTIVE, 

&cU  of,  how  proved 479 

EXECUTOR, 

admissions  by 179 

f(H-eigD 544 

EXEMl'LIFICATION, 

what  and  bow  obtained 501 

EXPENSES   OF   WITNESSES,  (&<  Witnesses.) 
EXPERTS, 

who  are '. 440,  n. 

when  their  testimony  is  admissible  to  decipher  writings      .    .     280 
.to  explain  terms  of  art      .     280 
to   explain    provincial- 
isms, &C. 280 

to  what  matters  they  may  givo  opinions      .     .       440,  576,  580,  n, 

'  P. 

FACTOR,  (Su  AOEHT.} 

FAMILY, 

recognidon  by,  in  proof  of  pedigree 103,  104,  134 

{Sea  Heabsat.     Fedioeee.) 
FELONY, 

conviction  o^  incapacitates  witness 878 

(See  WiTNESBKS,) 
FIXTURES, 

what  are 271 

FLEET  BOOKS,  (Sw  Pdblio  Books.) 

FORCIBLE  ENTRY, 

tenant  incompetent  as  a  witness 408 

(Set  Witkesbeb.) 
FOBaBLE  MARRIAGE, 

wife  com))et«nt  to  prove 84S 

FOREIGN    COURTS,    (See  Pdblio  Recoedb  and  Docdmehtb. 

R&cosDS  AND  Judicial  Wbitimqs.) 
FOREIGN  JUDGMENTS, 

of  infamy,  do  not  go  to  the  competent^ 878 

proof  of 514 

in  rem.  eflTect  of  648-54* 
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Hi  OfDSX. 

Sbotioi 
FOREIGN  JUDGMENTS— Om(.«««i 

inpertonaBi .       545-549 

(See  Records  akd  Judicial  Wrttinos.) 
FOREIGN  LAWS, 

proof  of 48C,  488 

(See  Fdblic  Records  and  DocnifENTB.) 
FOREIGN  STATES,  (.S^  Judicial  Notice.    Public  Records 

AND   DoCnUEHTa.      RECORDS   AKD  JUDICIAL   WbITDIOS.) 

FORGERY, 

coDvicdon  of,  incfipacitateg  witnoaa 873,  374 

f&rtj  whose  naiao  u  forged,  when  compeUnt 414 

{See  Private  Writing b.) 
FRAUD, 

general  premmption  agunat 34,  35,  80 

(<Sm  P^ebuhptions.) 
FRAUDS, 

BtatnUof 262-274 

<Af  WRrmtAs.) 

Q. 

GAME  LAWS, 

want  of   qnaliflcatknis  ondeT)  mtst  be  proved  hj  the 

aJ&mant 78 

GAZETTE, 

in  what  cases  admissible 49S 

(See  Public  Records  and  Doooxents.) 
GOVERNMENT, 

acts  of,  how  proved     .     :     . 883, 476, 491, 492 

(See  Public  Records  and  Doouhkntb.) 
GOVERNOR, 

of  a  State  or  Province,  when  not  bound  to  testify     ....     2ftl 

provincial,  commumcaticmB  from,  privileged 251 

(See  Privileosd  Communication  a.) 
GRAND  JURY, 

transactions  before,  how  far  privileged    ••..'....     25X 
(iSw  Privileged  CoMHumoATioiia.) 
GRANT, 

when  presnmed 45 

concliuively 17 

GUARDIAN, 

odmiMioD  b; , 179 
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OUILTT  POSSESSION, 

evidence  of 84, 85 


H. 

HABEAS  CORPUS, 

ad  tettijieanium 812 

(•Sm  WiTNSHEa.) 
HANDWRITING, 

attorae;  competent  to  prors  cUen^i  writings 242 

proof  of,  in  general 576-581 

(Sm  Pbivatk  WRirmss.) 
HEARSAY, 

what  it  is 99, 1U0 

what  ia  not  bearaaj  ' 

infbrmadon,  upon  which  one  has  acted  ....  101 
Gonrereation  of  one  whose  sanity  is  questioned  .  101 
answers  given  to  inquiries  for  information  .      101,  574 

general  reputation 101,  101  a 

expreuions  of  bodilj  or  mental  feelings       .     •     .     102 

G<nnphuat8  of  it\jurf*r«emit/acfo 102 

declarations  of  family,  aa  to  pedigree  .    103,  104,  104  a, 
134 

inscriptions 105 

declarations  accompanying  and  qualifying  an 

act  done 108,  109 

in  disparagement  of  title 109 

of  other  conspiraton Ill 

of  partners 112 

of  agents 118,  114 

of  ^ents  and  employees  of  corporations  .    .  114  a 

entries  by  third  perMMiB 115-117,120 

indoreements  of  partial  payment  ....  121,  122 
when  and  on  what  principle  hearsay  is  rejected  .  .  .  124,  125 
when  admissible  by  way  of  exception  to  the  rule, 

1.  in  matters  of  public  and  general  interest    .  126-140 
restricted  to  declarations  of  persons  since 

dead 130 

and  concerning  ancient  rights 180 

anU  Hum  motam  .     .       181-184 

utoation  of  the  declarant 185 

why  rejected  aa  to  private  rights 137 
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646  niDEX. 

,  •  Sbotiom 

HEARSAY—  ODtitiHued. 

BB  to  particular  fects      ....     138 

inclndos  writinga,  as  well  as  orai  declaratians  .     139 

admiaeiljle  also  against  public  rights   ....     140 

2,  in  matters  of  ancient  poBBessions    .     .     .       141—146 

boundarici,  when      ....     145,  n. 

perambulations 146 

6.  declarations  against  interest       ....       147-155 

books  of  bailiff  and  receivers 150 

private  penoDt 150 

the  rule  includes  all  the  facts  related  in  the 

entry 152 

the  party  must  have  been  a  competent  wit- 
ness        153 

in  entries  hj  agents,  agency  must  be  proved  .  154 
books  of  deceased  rectors,  &c 155 

4.  dying  declarations 156-162 

principle  of  admission 156-158 

declarant  must  have  been  competent  to  testify  .  159 
drcumstancBS  must  be  shown  to  the  court  .  .  160 
if  written,  wKtiug  must  be  produced .    .    .    .     161 

weakness  of  this  evidence 1 62 

■nbstanceof  the  declarations     ......      161  a 

ouswera  by  signs 161  & 

of  husband  or  wife,  when  admissible  against 

the  other S45,  346 

5.  testimony  of  witnesses  since  deceased     .       163-166 
whether  extended  to  case  of  witness  sick  or 

abroad 163,  n. 

must  have  been  a  right  to  cross-examine     .     .  164 

the  precise  words  need  not  be  proved      .     .     .  1 65 

may  be  proved  by  any  competent  witness    .     .  166 
witness  subsequently  interested      '    .     .       167, 16A 
declarations  and  replies  of  persons  referred  to» 

admissible 182 

of  interpreters 183. 

HEATHEN, 

not  incompetent  as  a  witness,  and  how  sworo 371 

HEIR, 

apparent,  a  competent  witness  for  ancestor      .  ■ S90 

when  competent  as  witness 892 
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IHOEX.  647 

Saoiios 

HERALD'S  BOOKS, 

irhen  admissible     . 105,  n. 

HIGHWAY, 

judgment  Tor  non-rapair  of,  when  admimble  in  favor  of 

other  defendaata 534 

HISTORY, 

public,  when  admissible 497 

HOMICIDE. 

when  malice  pi-esumed  &om S4 

HONORARY  OBLIGATION, 

does  not  incapacitate  witness 888 

HOUSE,  (See  LEOiSLATrKB.) 

HUSBAND  AND  WIFE, 

intercourse  between,  when  presumed 28 

coercion  of  wife  hy  husband,  when  presumed 28 

admissions  by  wife,  when  good  against  husband    .....     185 

communications  inter  mm,  privileged 254,  3S4 

no  matter  when  the  relation  begun  or  ended S36 

wife  competent  witness  after  husband's  death,  when      .     .     .     888 

none  but  lawful  wife  incompetent  as  witness 839 

whether  husband's  consent  removes  incompetenigr     ....    340 

rule  applies  when  husband  ia  interested 341,  407  ,- 

competent  witness  in  collateral  proceedings 342 

exceptions  to  the  rule  in  favor  of  wife 843,  344 

rule  extends  to  cases  of  treaaoo,  mij^ 345 

wife  not  competent  witness  for  joint  coDspirators  with  her 

fausband 407 


L 

IDENTITY, 

proof  of;  when  requisite       881,  493,  575,  577 

hy  atUimej 245 

IDIOT, 

incompetent  as  a  witness 365 

INCOMPETENCY,  (Set  WmiKsaBB.) 

INCORPOREAL.  RIGHTS, 

how  affected  by  destraction  of  deeds 265, 568 

INDEMNITY, 

when  it  ^-eetorea  coropetencj 420 

INDICTMENT, 

inspection  and  copy  of,  right  to      .....••  471 
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648 


INDORSEE, 

Law  affected  hj  admiasiooi  of  indorser 190 

(See  ADtnesiONS.) 
INDORSEMENT, 

of  part  paTtnent,  on  a  bond  or  note 181,123 

INDORSER, 

when  a  compeUat  witness 190, 383,  S85 

{Set  WtTHBSSEB.) 

INDUCEMENT, 

when  it  must  be  proved 6S,  tb 

INFAMY, 

ren^en  a  witness  incompal«iit ' .     ■       872— S76 

how  removed 877,  878 

{See  WmtBeaBt.)  . 

INFANCY, 

proof  of,  rests  on  the  party  asserting  it 81 

{Sea  Oirns  Pbobasdi.) 

INFERIOR  COURTS, 

inspec^on  of  their  records 473 

proof  of  their  records filS 

(See  Pdblio  Rkoordb  add  DootncsirrB.    Rioobds  aud 
Jdsicul  WUTIMaB.) 

INFIDEL, 

incompetent  as  a  wltnen S68-S72 

{Sm  Witncsibs.) 

INFOBMEE, 

competenc;  of,  as  a  witness 413-415 

{See  WirmesBS.) 

INHABITANT, 

admissions  hj. 175 

when  competent  aa  ft  witneM 831 

rated 831,  r. 

INNOCENCE, 

presumed 84. 35 

{Set  Pbebhiotiomb.) 

INQUISITIONS, 

proof  of fila 

admissibilitjr  and  effect  of 556 

INSANITY, 

presumed  to  continue  after  being  once  proved  to  exist  ...      49 
{See  LuMAcr.) 

INSCRIPTIONS, 

provable  bj  secondary  evidence 85,  105 


...Goo'^lc 


iNDix.  849 

INSOLVENT, 

omfanoa  of  a  claiin  by,  in  sdiedole  of  debts  du«  to  him     .    .    196 
(iSm  Adhisbions.) 
INSPECTION, 

of  public  recordi  aiyl  documents 471—476 

{See  PUBLIO    RkOORDB   AND    DoCCMEMIS.) 

of  private  writings 559-562 

{fStt  PkItate  Writinqb.) 
INSTRUCTIONS, 

to  oounsel,  privilege 240,  241 

{See  Pkitileoed  Co muuni cations.) 
INTEREST, 

of  witness,  eflTect  of,  when  subsequeotly  acquired       .  1C7,  418-42U 
■nbsequent,  does  not  exclude  bis  previous  depoeitiea  in 

cbancerf 168 

whetber  it  doesat.law ,    •■   •    168 

{Se*  WlTNKSSBS.}  , 

INTERPRETATION, 

defined 277 

INTERPRETER, 

bis  deuLiratioos,  wben  provable  aliunde 163 

cominuDications  througb,  when  privileged  .......    2&9 

INTESTATE, 

hi«  declarations  adnueeible  against  his  administrator      .    .     .     189 
{See  Adiuesionb.) 
ISSUE, 

proof  of,  on  whom.    (See  Omob  Frobahdi.) 

what  IB  sufficient  proof  of {16-79 

{See  Alleoations.    Vasukcb.) 


JEW, 

bow  to  be  Bvorn S71 

JOINT  OBLIGOR, 

competenc)r  of 895 

JOURNALS,  (See  Lboulatdbb.) 

JUDGE, 

bis  province 49, 160,  219,  277,  n.,  366,  n. 

when  incompetent  aa  a  witness 166,249,364 

his  notes,  when  admissible 166 
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650  DIDKZ. 


JUDICIAL  NOTICE, 

of  whnt  things  tokea 4,  fi,  6,  6  a 

JUDGMENTS,     (See  Rbcords  a»d  Jvdioiix  WaniNOs.) 
JURISDICTION, 

of  foreif^D  courts  must  be  Bhown A40,  HI 

{See  Records  akd  Jodioial  W&itxngs.) 
JURORS, 

their  proriuce 49,  160,  219,  277,  n^  365,  k. 

thftir  competency  as  witnesses 252,  252  a,  563,  ii. 


KINDRED,    (Sea  Familt.    Hbabsat.    Pediobzb.) 

L. 
LARCENY, 

j>re»umption  of,  from  pouessioD  when 11,84 

(See  Fresttuptions.     Giultt  Fosbssbiok.) 

LAW  AND  FACT 49 

LEADING  QUESTIONS, 

what,  and  when  permitted 434,  486.  447 

(See  WiTHxasRS.) 
LEASE, 

when  it  must  be  hj  writing      .........      268,  264 

expounded  hj  local  custom,  when      .........     294 

LEGAL  ESTATE, 

convejance  of,  when  presumed 46 

LEGATEE,  '  . 

when  competent  as  a  witness 892 

LEGISLATURE, 

transaclions  of,  how  proved 480-482 

{See  Pdblig  Records  aud  DoooHBiraa.) 

proceedings  in,  how  &r  privileged  fnan  disdosore    .     .     .    251,  n. 
LEGITIMACY, 

when  presumed 28 

LESSEE, 

identity  of,  with  lessor,  as  partj  to  suit 585 

LESSOR,       ■ 

of  plaintiff  in  ejectmeitt,  regarded  U  the  real  par^      •     •     .     585 
LETTERS, 

post-marks  on , 40 

parol  evidence  of  contents  of 87.  88 
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IHIHEX.  651 

Sboiioi' 

LETTERS—  Omtintud. 

proof  of,  by  letter-book 116 

croes^samiaHtioD  as  to 66,  89,  463—166 

addressed  to  one  alleged  to  be  insane 101 

written  by  one  conspirnlor,  evidence  against  otben  .     .     .     .     Ill 

of  wife  to  husband,  nhea  admisdible 102 

whole  correspondence,  when  it  may  be  read 201,  n. 

prior  letters,  by  whom  the]' must  be  produced       ....    201,  n. 
{See  Evidence.    Hk&rsat.     Fabol  Etidemce.    Witmebbeb.) 

LETTERS  ROGATORY, 

what .     32lP 

LLiBiLrrr  over, 

its  effect  on  competency  of  witness 8!)3-S97 

{See   WiTHESBES.) 

LIBEL, 

published  by  agent  or  servant,  liability  of  principal  for      .  S6,  TM 
LICENSE, 

mast  be  shown  by  the  party  claiming  its  protection  ....       79 
LIS  MOTA, 

what,  and  its  effect 131-134 

LLOYDS  LIST, 

how  far  admissiUe  against  nnderwriters 19tt 

LOG-BOOK, 

how  far  admissible 495 

LOSS, 

of  private  writings,  proof  of 558 

of  records 84, »».,  508 

{See  -EviDEHCE.    Pbitate  Writings.    Eecobds  and  Jddioial 
Writings.) 
LUNACY, 

when  presumed  to  eootinue 42 

inquisiljon  of,  its  admissibility  and  effect 556 


MAGISTRATE, 

confessions  made  to 216,222,224,227 

(&«  Confession  of  Gdilt.) 
MALICE, 

when  pre^nmed 18,  34 

MALICIOUS  PROSECUTION, 

testimony  of  defendant  given  before  grand  jury,  admissi- 
ble in    852 
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663  INDEZ. 

Saoraw 

UALICIOUS   PEOSECUTION—  Contitmtd. 

judgment  of  acquittal,  when  admissible  in fi38 

copf  of  judgment  of  acquittal,  whether  plaintiff  endtled  to    .     471 

MAUCIOUS  SUOOTUS-G, 

wife  competent  to  prove 818 

MAPS, 

when  evidence 189 

MARRIAGE, 

whether  provable  hj  reputation 107 

forcible,  wife  admisaible  to  prove 343 

Becand,  in  case  of  polygamy,  by  whom  proved 339 

and  time  of,  included  in  pedigree 104 

when  pmumed,  from  cohabitation 27,  207 

foreign  sentences  as  to,  efect  of 544,  545 

proof  of 842,  343,  484,  498 

ISm  Husband  amd  Wifx.    Fcblio  Beooxdb  and  Docomemts. 
Records  and  Jddioiai.  Wbitinss.) 

MASTER, 

when  servant  witness  f()r 416 

when  not ., 896 

MEDICAL  WITNESS, 

not  privileged 848 

may  testify  to  opinions,  when 440 

when  not 441 

MEMORANDUM, 

to  refresh  memory  of  witness 486—489 

{Set  WlTKEBSBS.) 

MISTAKE, 

admisBioDB  by,  effect  of -. 206 

of  law  apparent  in  a  foreifcn  judgment,  effect  of 547,  it. 

MIXED  QUESTIONS 49 

{S»9  Jddge.    Jdbobs.) 

MONUMENTS,    {See  Bocndaet.    iMSCRipnowa.) 

MURDER, 

when  malice  preanmed 18 


NAVY  OFFICE, 

books  of 

(.Sm  Fetblio  Rboobds  and  DooniKNTB.) 
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NEGATIVE, 

vhen  Rnd  by  wboro  to  be  proved 78-81 

(iSSm  Onus  Pbobandi.) 
NOLLE  PROSEQUI 

effect  of,  to  restore  competency 366,  S68 

{Se»   WlTirKaSKS.) 

NON-ACCESS, 

husband  aod  wife,  when  inoompeteDt  to  prove      .    ...   28,  253 
NOTICE, 

to  prodoce  writings 660-563 

(5m  Psitatb  Wbitmob.) 
NOTORIETY, 

general,  when  evidence  of  notice 188 

whether  noticeable  bj  a  jndge 864 

NULLUM  TEMPUS  OOGURRIT  REGI, 

when  overthrown  by  preeumption 45 

a 

OATH, 

its  nature 828 

in  Hum,  when  admiwible 348-^0,  852,  658 

bow  ttdminislered 871 

OBLIGEE, 

release  by  one  of  several,  binds  all 127 

{Set  WiTifSMBi.) 
OBLIGOR, 

release  to  one  of  several,  discharges  ttU 427 

(iSh  Witmebsu.) 
OFFICE, 

appointment  to,  when  presumed 8S,  9S 

OFFICE  BOOKS,    {Sea  Fdblio  Rkcobdb  uid  DoovHUfrs.) 
OFFICER, 

(fe/acto,^'in4/a(!t«  proof  of  appointment 88,92 

OFFICIAL  COMMUNICATIONS, 

when  privileged 249-262 

(iSt«  Peivilkoed  CoKumnoATiOHs.) 
ONUS  PROBANDI, 

devolves  on  the  affirmant 74 

on  party  prodadng  a  witness  deaf  and  dumb  .    .    .    366 

on  party  alleging  defect  of  reli^ous  belief  ....    870 

ID  probate  of  wills  77 
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654  INUU. 

ONUS  PROBANDI—  ConHnued. 

in  actions  on  promiMory  notes,  &c^  tmninUntly  pf\  in 

circulation      .     .     ; 81  d 

in  actions  by  ibe  bolder  of  a  bank-bill,  ebown  to  have 

been  stolen 81  a 

in  criminal  cases 81ft 

exceptions  to  the  rule  — 

1.  when  action  founded  on  negative  allcga^OD     .     .       78 

2.  matters  beat  known  to  the  other  party   ....       79 

3.  allegations  of  criminal  neglect  of  duty  ....       80 
,             4.  other  all^ations  of  a  negative  character     ...       81 

OPINIOK, 

when  evidence  of.  it  ia  admisaible 440,  576,  580,  n. 

{Set  ExpsBTg.) 
OVERT  ACT, 

proof  of,  in  treason S35 

OWNER,  ■ 

of  property  stolen,  a  competent  witness 412 

OWNERSHIP, 

proved  by  p 


P. 

PAPERS, 

private,  when  a  stranger  may  call  for  their  prodnctioD  .     .     .     246 
(See  Pritatb  WuTniaB.) 
PARDON, 

its  effect  to  restore  competency 877,  S78 

(See  WlTNEBBKS.) 

PARISH, 

boundaries,  proof  of 146 

jndgment  agtunst,  vhen  evidence  for  another  parish  ....    584 

books 493 

(See  Public  Recobds  ahd  Docuhemts.    Boinn>ABiEa.) 

rARISIHONER, 

rated,  admissions  by 179 

PARLIAMENT, 

proceedings  in,  bovr  br  privileged  from  disclosure     .     .     .    251,  n. 

PAROL  EVIDENCE, 

its  admissibility  to  explain  writings 275-805 

principle  of  exdusion 276 

the  rule  excludes  only  evidence  of  language    ....      277,  282 
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INDEZi  65o 

Sbotioh 
PAROL   EVIDENCE— Continutd. 

in  what  sense  the  words  are  to  be  nndorstood 273 

the  rule  of  exclusion  is  applied  only  in  suits  between  the 

parties 279 

does  Dot  exclude  testimony  of  experts      .    .     280 
illustrated  by  examples  of  exclusion    .     .     .     2Sl 

does  not  exclude  other  writing!) 282 

excludes  evidence  of  intention   ....      282  a 

it  admissible  to  show  the  written  contract  originally  void   .     .     2)44 

want  of  consideration     ....      284,  304 

frand .     284 

iUegality 284, 804 

incapacity  or  disability,  of  party  .     .     .     284 

want  of  delivery 284 

KdnuBsible  to  explain  and  contradict  recilalt,  when    ....     285 
to  ascertain  the  subject  and  its  qualities, 

Ac. 286-288,  801 

these  rules  apply  equally  to  wills 287,289-291 

Mr.  Wigram'a  rulet  of  inCirpretation  of  wiUa 287,  n. 

of  any  intrinsic  circumstances  admissible 288,  288  a 

who  must  determine  correct  reading  of  a  paper   ....       288  6 

of  usage,  when  and  how  far  admissible 292,  293,  294 

to  annex  incidents,  admissible 291 

whether  admissible  to  show  a  particular  sense  givcD  to 

common  words 295 

admissible  to  rebut  an  equity 296 

to  reform  a  writing 29C  a 

to  explain  latent  ambigaities 297-300 

to  apply  aa  instrument  to  its  subject 301 

to  correct  a  false  demonstration 801 

to  show  the  contract  discharged  .     .     ;    .     .      302, 301 
to  prove  the  substitution  of  anoiber  contract  by 

parol 303,304 

to  show  time  of  performance  enlarged  or  dama- 
ges waived 304 

to  contradict  a  receipt,  when 805 

to  expltUD  a  bill  of  parceb 3(15,  «. 

PARSON, 

entries  by  deceased  rector,  &c.,  when  admissible 155 

{See  Huarsai.) 
PARTICEPS  CRIMINIS, 

admissible  as  a  witness 679 
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PARTIES, 

^nerall/  inoompetent  u  witneeMi 829,  33C 

competent,  wben S48,  36S 

(See  WiTNEBSEB.     Admibsiohb.) 
PARTNKRS, 

mutually  afflicted  by  each  other's  acts 112 

when  bound  by  new  promiee  by  one  to  pay  a  debt  barred 

by  Biaiute  ' 112,  n. 

admiBBiond  by 177,  189,  207,  527  a 

(See  WmrESSBS.) 
PARTNERSHIP,  {See  Paetnkbb.) 

PAYEE, 

admisaibility  of,  to  impeach  the  Becnrity 883-385 

(<SeW  WiTMSBSES.) 

PAYMENT, 

provable  by  parol 802-305 

of  ntoney,  effect  of,  to  restore  oompeteiK^ 408-430 

(See  WrmKBiEB.) 
PAYMENT  INTO  COUB'l', 

when  and  how  fkr  conclusive 205 

PEDIGREE, 

whMt  IB  included  in  this  term     .  - 101 

proof  of 108-105 

(Set  Hearbat.) 
PERAMBULATIONS, 

when  admissible  in  evidence 146 

PERJURY, 

what  amount  of  evidence  necessaij  to  establish   .    .    .      257-260 
PERSONALTY, 

what  is,  though  annexed  to  land 271 

PHYSICIANS, 

generally  bound  to  discloiw  confidential  commnnications  .     248 

(&«  PrIVILBOED    COHXOHlCATtOKS.) 

PLACE, 

when  material  or  not 61,  62,  63,  6  < 

PLAINTIFF, 

when  admissible  as  a  witnera 348,849,861,6.'' 

(See  W1TKEB8E8.) 
PLEAS  AND  PLEADINGS,     (See  Allegation b.) 
POSSESSION, 

character  of,  when  provable  by  declarations  of  possessor    .     .     106 
(See  Heabsat.) 
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POSSESSION—  CofUmwd. 

wben  evidence  of  property 34 

of  guilt 84 

(See  Presithptioiis.) 
whether  necesBfuy  to  b6  proved,   ander  m    annent 

(Jepd 21,144 

POSTMARKS 40 

POST-OFFICE, 

hooka 484 

(Set  Pdblio  Rbcobds  aitd  I>occhbnts.) 
PRESCRIPTION, 

what IT 

variance  in  the  proof  of 71,  7S 

must  he  prei^isely  proved 5S,  58 

PRESIDENT  OF  THE  UNITED  STATES, 

(Sre  Exp.ruTiTK.    Privilboed  Commtinicationb.    Witnesses.) 
PRESUMPTIONS. 

of  Inw,  conrlusive,  on  what  founded 14,  1ft 

craicluitive,  how  declared 16,  17 

from  prpscription 17 

from  adverse  enioyroent 16 

from  use  of  deadly  weapon IR 

in  favor  of  jadirial  proceedinf^ 19,237 

conaideration  of  bond 19 

formality  of  sales,  by  executors,  &c.    .       20 
but  not  of  matters  of 

rerord 20 

ancient  documents    .     .      21,143,144,570 
genuineness  and  integrity  of  deeds    1 44,  .')64 

authority  •  "  agent 21 

H  to  estoppels  by  deea  22-34 

by  admissions 27 

by  conduct 27 

omnia  rite  acta 20  o 

as  to  cnpacity  and  discretion 2R,  367 

legitimacy 28 

coercion  of  wife  by  husband 28 

survivorship    .     .     .     .  ' 29,  SO 

neutrality  of  ship 31 

performance  of  duty 227 

from  spoliation  of  papera 31 

principle  and  eztent  of  conclusive  presnmptioDS  of  law      .     31,  32 
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858  IMnx. 

PHHSUMPTTONS—  CkmUmuid. 

disputable,  nature  and  principles  of    .,,.,...     .  S3 

of  innocence S4,  85 

except  in  case  of  libel,  aol  when  .     .  36 

of  mnlice 34 

of  lawfulness  of  acts 34 

from  possession 34 

guilty  possession 34 

destruction  of  evidence 37 

fabrication  of  evidence 37 

DBual  course  of  business 38,  40 

non-pa7ment  twenty  years 39 

of  continuance 41 

of  life,  not  after  seven  years'  absence,  Ac    ...  41 

of  continuance  of  partnership,  once  proved  ...  42 

of  opinions  and  state  of  mind       42,  370 

of  caipacity  and  discretion  in  children      ....  367 

in  persons  deaf  and 

dumb 866 

of  religiouK  belief  in  wibiesses 370 

of  international  comity 43 

of  fact,  nature  of 44 

belong  to  the  province  of  the  jury 44 

when  juries  advised  as  to,  by  the  court  .     .    .      45-^8 
PRINCIPAL   DEBTOR, 

when  his  admissions  bind  the  surety 187 

PKINCIPAL   FELON, 

accessory,  not  a  competent  witness  for 407 

PRISON    BOOKS, 

when  and  for  what  purposes  admissible 493 

(See  Public  Recoeds  and  Doccmkntb.) 
PRISONER  OF   WAR, 

,  mode  of  procuring  attendance  of,  as  a  witness 312 

PRIVATE  WRITINGS, 

contemporaneous,  admissible  to  explain  each  other   ....  283 

proof  of,  when  lost 557,  -158 

diligent  search  required 558 

production  and  inspection  of,  how  obtained 550 

notice  to  produce 560 

when  not  necessary  .     ■  ' 561 

how  directed  and  served     ....      561,  562 

when  to  be  called  for 569 
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PRIVATE  WRITINGS— Cb«ft'fi«*i 

alteration  in,  when  to  be  explained 564 

whtin  presumed  innocent     .     .' 564 

to  be  tried  altitrnttelf  by  the  jury 564 

a  deed  rendere  it  void 565 

reasons  of  tliia  rule 565 

ilteration  and  spoliation,  difference  betweeo 566 

hj  insertiou  of  words  supplied  bj  law 567 

made  hj  the  party,  immaterial  and  writbout  fraud, 

does  not  avoid 568 

made  by  party  with  fraud,  avoidjs 568 

but  does  not  devest  estate    .    .    .    568 
alterations  made  by  party  defeats  estate  lying  in  grant  .    .    .    568 
destroys  future  remedies    ....     668 
made  between  two  parties  to  an  indenture,  but 

not  affecting  the  others 568 

proof  of,  must  be  by  snbacribing  witnesses,  if  any     .     .      272,  569 
exceptions  to  this  rule:  — 

1.  deeds  over  thirty  years  old 570 

2.  deed  produced  by  adverse  party  claiming  under  it     .    571 

3.  witnesses  not  to  be  bad 572 

4.  office  bonds 573 

subscribing  witness,  who  is 569 

diligent  search  for  witnesses  required 574 

secondary  proof,  when  witness  not  to  be  had    ....  94,  n.,  575 
handwriting,  how  proved 272,576 

personal  knowledge  of,  required 577 

exceptions  to  this  rule 272,  578 

comparison  of  handwridng,  by  what  other  papers     .     .       579-582 
PRIVIES, 

who  are  privies 23,169,190,211 

PRIVILEGE  OF  WITNESS, 

from  arrest 316 

from  answering 451-460 

PRIVILEGEU  COMMUNICATIONS, 

1.  made  to  legal  counsel — principle  of  exclusion     ....     237 
who  are  included  in  the  rule,  as  counsel      ....       239,  241 

nature  of  the  communication 240 

extends  to  papers  intrusted  with  counsel 240 

not  to  transactions  in  which  the  counsel  was  also  party  .  .  242 
protection  remains  for  ever,  unlees  waived  by  the  party  .  243 
limitations  of  the  rule     .     .  244, 245 
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Bmcnom 
PRIVILEGED   COMMUNICATIONS  —  CfenftniMi 

irhen  title-deeds  and  papera  of  oat,  not  a  poitj  may  be 

called  out'of  the  haudB  of  his  agent 246 

2.  made  to  clergymen,  how  far  privileged' 229,  247 

3.  made  to  medical  persons,  and  other  confidential  friends 

and  agents,  not  privileged 2t8 

4.  arbitrators  not  bound  to  diacloee  grounds  of  award    .     .     .     249 
6.  secrets  of  State 260,  251 

6.  proceedings  of  grand-juron 252 

7.  between  husband  and  wife 254,  334 

PRIZE, 

foreign  eentence  of  condemnation  as 541 

PROBATE  COURTS, 

decrees  of,  when  conolusive 518,  550 

PJiOOHUm  JMT, 

adraissiouB  by 179 

inadmissible  as  a  witneaa 847,  391 

PROCLAMATIONS, 

proof  of 479 

evidence  of,  what 491 

PRODUCTION  OF  WRITINGS, 

private,  how  obtained 559— 5I>8 

{See  Pritatr  Wbitimgs.) 
PROMISSORY  NOTE, 

parties  to,  when  competent  to  impeach  it 383-385 

{See  WiTNESSBS.) 

PROOF, 

defined 1 

PROPERTY, 

.   when  presamed  from  possesBion 84 

PROSECUTOR, 

when  competent  aa  a  witness 8A3 

PUBLICATION, 

of  libel  by  agent,  when  principal  liable  for S6,  S34 

PUBLIC  BOOKS, 

contents  provable  by  copy 91 

(See  FuBLia  Records  and  DooinfEiTTs.) 
PUBLIC  AND   GENERAL   INTEREST,  {See  Hbamat.) 

PUBLIC  RECORDS  AND  DOCUMENTS, 

inspection  of  records  of  superior  courts 471,472 

of  inferior  courts 473 

of  corporation  books 474 
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INDKZ.  661 

Sscttow 
PUBLIC  RECORDS  AND  DOCUMENTS  —  Gwihntwi 

inspection  of  records  of  books  of  public  offices     .     .     .      475,  476 

wbea  an  action  is  pending 477 

wben  not 47S 

[ooof  of  public  documents  not  judicial 479—491 

by  copy  91,  479-484 

acts  of  State 479 

Btatutes 480, 481 

legisladTo  journals 482 

official  registera,  Ac 483,  484 

official  registers,  &c,  character  of  these  bodes  .     .       485,  496 

proper  repository 142,  485 

who  may  give  copies 485  - 

foraign  laws 486,  487,  488,  488  a 

lam  of  sister  States 489,  490 

judicially   iioliced   by    Federal 

Courts 490 

admissibility  and  effect  of  these  documents      ....      491-498 

proclamations 491 

recitals  in  public  statutes 491 

le^slative  resolutions 491 

journals 491 

diplomatic  corresptMidence 491 

foreign  declarations  of  war 491 

letters  of  public  agent  abroad 491 

colonial  governor 491 

government  gazette 499 

official  registera 498 

parish  registers 493 

navy  office  registers 493 

prison  calendars 493 

assessment  books 493 

municipal  corporation  books      .    .    493 
private  corporation  books     .     .     .     493 

registry  of  vessels 494 

log-book 496 

what  is  an  official  register  484,  495,  496 
poblic  histories,  bow  far  ad- 
mitted   497 

offidal  certificates 498 

PUNISHMENT, 

endurance  of,  whether  it  restores  competency 878,  m. 
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<^ 

QUAEBRS, 

judicial  affiimatioo  b; S71 

QUALIFICATION, 

by  degree,  when  proof  of  diBpenaed  with 195,  n. 

by  license,  must  be  shown  by  party  licensed 76,  79 

QUANTITT  AUD  QUALITY, 

whether  material 61 

Q(70   WARRANTO, 

judgment  of  ouster  in,  conclusive  against  sab-officert  un- 
der the  ousted  incumbent fi36 


RAPE, 

wife  competent  to  prove 843 

RATED   INHABITANTS,     {Sat  iNHABiTAjm.) 

admissions  by 175,  331 

REALTY, 

what  is 271 

RECEIPT, 

effect  of,  as  an  admission 212 

when  it  may  be  contradicted  by  parol 805 

of  part  payment,  by  indorsement  on  the  security      .     .      121,122 

when  admissible  as  evidence  of  payment 117,  n. 

EECITALS, 

in  deeds,  when  oonclusive 24,  25,  26,  211 

when  evidence  of  pedigree 104 

RECOGNIZANCE.  {Sm  Witnk88K8.) 

RECORDS, 

variance  in  the  proof  o^  when  pleaded 70 

public,  provable  by  copy 91 

inspec^on  of 471-478 

(•See  Records  and  Judicial  WaiTiNoe.) 
RECORDS  AND  JUDICIAL  WRITINGS, 

•prooi  of 501-521 

by  flopiee,  three  kinds  of 501 

by  exemplification^  and  what 501 

by  production  of  the  record       502 

when  obtwned  by  eerHorari       502 
by  copy  under  seal 503 
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Skoiiov 
BECX)RDS  AND  JUDICIAL  WEITINGS— CSwiiMiMi 

proof  of  records  of  Bister  States  of  the  United  States  .      fi04-^OS 

hj  ofBce  copj 507 

by  eiamined  copy 508 

when  loAt 509 

proof  of  yerdicts 510 

decrees  in  chancery 510,511 

anRwers  in  chancery 512 

judgmeata  of  inferior  conrla 513 

foreign  judgments 514 

foreign  documents 514  a 

inqubitions  po(t  ffiortmn,  and  other  private  offices  .    .    515 

deposidona  in  chancery 516 

depositions  taken  under  comnuBsiwi 517 

wills  and  testaments 518 

letters  of  administratJon 519 

examination  of  prisoners 520 

writs 521 

admissibility  and  effect  of  these  records fl22-55S 

general  principles 522 

vho  are  partiea,  privies,  mid  strangers      .     .     .      623,  5S6 

matuality  required,  in  order  to  bind 624 

except  cases  in  rem 525 

cases  of  custom,  &c 526 

when  offered  for  collateral 

purposes 527,  527  a 

or  as  solemn  admissions  .  .  627  a 
conclnsive  only  as  to  matters  directly  in  issue  ■  528,  5S4 
general  rule  as  stated  by  Lord  C  J.  De  Grey  .  .  .  528 
applies  only  where  tlie  point  was  determined  .  .  .  529 
to  decisions  upon  the  merits  ....  630 
whether  conclusive  when  given  in  evidence  .  581,  531  a 
to  be  conclusive,  must  relate  to  the  same  property 

or  transaction       532 

effect  of  former  recovery  in  tort,  without  satis- 

foction 533 

sufficient,  if  the  point  was  essential  to  the  former 

folding 584 

Judgment  in  criminal  case,  why  not  admissible  in 

a  ravil  action 6S7 

judgment,  for  what  purposes  always  admissible       6S8,  539 
foreign  judgments,  jurisdiction  of  court  to  be  shown        640 
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664  nDsi. 

SiCTIOM 

RECORDS  AND  JUDICIAL  -WRITINGS  —  Oontinwd. 

in  rem,  conclusive      .     .     .      540,  £42 
how  for  conctusiTe  as  to  inci- 

denUl  matters 543 

as  to  personal  gtaiiu,  marriage, 

and  divorce 544,  545 

executors  and  administrators    ■     ■     544 
dedsious  of  highest  judicial  tiibunal  of  -foreign 

country  conclusive 546  h 

judgment  of  foreign  court  conclosire  inter  partet, 

vhen 546  d 

ibreign  decrees  pjierating  in  rem 546  • 

effect  of  defendant  becoming  party  to  proceedings  546^ 
requisites  to  a  plea  of  foreign  judgment  in  bar  .  546  ff 
foreign  judgments  in  perttmfim,  their  effect  ,  ,  S46-549 
judgments  of  sister  States  of  the  United  States  .  .  548 
dtizenship  not  material,  as  to  the  effect  of  foreign 

judgments 549 

admissibility  snd  effect — 

of  decrees  of  courts  of  probate 

or  ecclesiastical  courts      ....     550 
of  chanc«rjr  decrees 551 


demurrers 551 

pleas 551 

of  depositions 552 

of  foreign  depositions 552 

of   verdicts   and  depositions    U>  prove 

matters  of  reputation 55S 

of  inqnisilions 556 

of  mntaality,  as  to  depositions 553 

tvhether  cross-examination  is  essential  to  their  admissi- 

bUity $63,  554 

RE-EXAMINATION, 

of  witnesses 467, 468 

{See  WmrEaBES.) 
REGISTER, 

official,  natare  and  proof  of ...     .  483,  484,  485,  493,  496,  497 

parish 493 

bishop's 474, 484 

ship's 494 

foreign  chapel 493,  n. 
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Srctioh 
REGISIER—  Oontiniud. 

fleet 493,  n. 

(iSae  PoBLio  Beoobds  and  DoOOVBHTa.) 
REGISTRY,  , 

proper  custody,  when 142,  485 

RELATIONSHIP, 

of  declanmt,  neceauiy  in  proof  oCpedigree,  when       103,  104,  134 
RELEASE, 

competency  of  witness  restored  by,  when 426,  430 

(^Set  WiTNEasKs.) 
RELIGIOUS  PRINCIPLE  AND    BELIEF, 

what  necessary  to  competency  of  witness         ....      368-S72 
(See  Wn'HE.saE.S.) 
RENT, 

presumptjon  from  payment  of 88 

REPLEVIN, 

snrety  in,  hov  rendered  competent 893,  n. 

REPUTATION, 

of  witoessea 101,  461 

{See  Hearsat.    WmiESBEa.) 

evidence  of^  when  proved  by  verdict 139 

RES  GEST^, 

what 108,109,111,114 

(iSw  Hraesat.) 
RESIGNATION, 

of  corporator  raetores  oompeteni^ 480 

RESOLUTIONS, 

le^elative 479 

at  public  meetings  may  be  prared  by  parol 90 

REWARD, 

title  to,  does  not  render  incompetent 412,  414 


SALE, 

when  to  be  proved  only  by  writing 261,  267 

{See  WaiTiKQ,) 
SANITY, 

wliether  letters  to  the  party  admissible  to  prove  ....     101,  n. 

opinions  of  physicians  admissible  as  to 440 

SCRIVENER, 

communications  to,  whether  privileged 244 
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866  INDEX. 

SEALS, 

of  foreign  natione,  judicially  noticed i 

of  atlmiralty  conrte 5 

of  courts,  when  judidollynodced 4,5,6,508 

of  corporations,  whether  to  he  proved,  after  thirty  years    .     .     570 

{See  Public  Records  and  Docdiibnts.    Reoobdb  ajtd 
JoDtciAL  Wbitingb.) 
SEARCH, 

for  private  writings  lost 558 

for  Eul»cril»ng  witQesees S74 

(See  Pbtvatb  Wbitimgs.) 
SECONDARY  EVIDENCE, 

whether  degrees  in       64,  it. 

when  admissible       i     .     84,  509,  560,  575 

SECRETARY  OF    STATE, 

wlien  hh  certificate  admisuble 479 

SECRETS  OF   STATE, 

privileged 250-252 

SENTENCE, 

of  foreign  courts,  when  conclneiTA     ....  .     .       543-547 

(&«  REcosDg  Asjf  JuDicux  Wbitinos.) 
SERVANT, 

when  competent  as  a  witness  for  maater 416 

(See  WiTKEBB.) 
SERVICE, 

of  notjce  to  quit,  proved  by  entry  by  deceased  attorney     .     .     116 

to  produce  papera 561 

SHERIFF, 

admiasiona  of  deputy,  evidence  against 180 

of  indemnifying  creditor  admiesibla 180 

SHIPS, 

grand  bill  of  sale  requisite,  on  sale  of 261 

SHOP    BOOKS, 

when  and  how  far  admissible  in  evidence 117-119 

SLANDER, 

who  is  to  begin,  in  action  of 76 

SOLICITOR,      (See  Attdrmet.    Privileged  Cohxdhicatioms.) 

SPIES,  {See  AccOkplioeb.) 

Sl'OLUTION, 

of  papers,  fraudulent,  effect  of 31 

difference  between,  and  alteration 566,  568 

STAMP,  (^  Mbhobanduh.)  ..    .  436 
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Sbctioh 

STA'lXrrE  OF  FRAUDS, 262-274 

{See  Wbitinos.) 
STATUTES, 

public,  proof  of 480 

of  sister  Slates 489-491 

pi-ivate 480 

{See  FoBLio  Rroobds  axd  DoocMEtrrs.) 
STEWARD, 

entries  hj 147,  155 

(See  Hbarsat.) 
STOCK, 

transfer  of,  proved  bj*  bank-books 484 

(See  Pdblic  Records  and  DucuHENTti.    CosFOiuTioifB.) 
SU£P(ENA, 

to  procure  atiendance  of  witnesses 809 

(See  Witnesses.) 
SUBSCRIBING  WITNESS, 

{See  Attesting  Witnebb.     Peitatb  WBiriNae.) 
SUBSTANCE  OF   ISSUE, 

proof  of,  BuHident 56-73 

what  in  libela  and  written  instruments 58 

in  prescriptions 58,71 

in  allegations  mnifo  ttformd 59 

in  allegations  under  a  videlicet 60 

of  time,  place,  dec. 61,  62 

variance  in  proof  of        68,  C 4 

what,  in  criminal  pro!>ecutions 65 

in  actions  on  contract 66 

in  case  of  deeds 69 

records 70 

{See  Description.) 
SURETT, 

how  rendered  a  competent  witness  for  principal         ....     430 

{See  WiTHBSSEB.) 

SURGEON, 

confiden^ol  commanicationB  to,  not  privileged.  .  .  .  247,  248 
SURPLUSAGE, 

what 51 

SURRENDER, 

when  writing  necessary 265 

SURVIVORSHIP, 

not  presmned,  when  both  perish  in  the  same  calamity   .     .      29, 30 
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T. 

TENANT, 

estopped  to  deny  title  of  landlord,  when     ....  .25 

TERRIER, 

'  what,  and  when  admiaaible  .    .     .    ; 484,  496 

TIME, 

when  not  material 50,  61,  62 

T031BST0NE, 

inacriptioD  on,  provable  tty  parol 94, 105 

TREASON, 

wliat  amount  of  erideDce  necessary  to  prove  ....      255,  256 

wife  incompetent  to  prove,  against  husband 345 

confession  of  guilt  in,  ita  effect 284,  235 

TRESPASS, 

defendant  in,  when  admissible  for  co-defendant    .    .    .      857,  359 
TRUL, 

when  pnt  off,  on  account  of  absent  witnesses 820 

for  religious  instruction  of  witness 867 

{Set  WiTNESses.) 
TROVER, 

whether  barred  hj  prior  judgment  in  trespass 58.1 

{See  Records  ahd  Judicial  Wbitixos.) 
TRUSTS, 

to  be  proved  by  writing 266 

except  resulting  trusts    ......     266 

resulUng,  when  they  arise 266 

TRUSTEE, 

when  competent  as  a  witaeas 333,  409 

V. 

UNCERTAINTY, 

what 29S,  SOU 

UNDERSTANDING, 

not  |>re8uroed  in  persona  deaf  and  dumb 366 

UNDERTAKING. 

to  i-eleftse,  its  effect  on  competency 420 

UNDERWRITER, 

party  to  a  consolidation  rule,  incompetent 895 

who  has  paid  loss,  to  be  repaid  on  plaintiff's  success,  incom- 
petent    ....    893 
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ClfDERWRlTEB—  Continued. 

opinions  of,  vhen  not  admissible    ..>.  ■••..     441 

UNITED  STATES, 

Ihws  of,  how  proved,  inter  mm 469,  490 

judgmenta  of  courts  of 548 

(See  Public    Records  and  DocDUEDTa.    Bboordb   utd   Jodicial 

PbOO  BEDIM  OB.) 

DSAGE, 

admissibility  and  effect  o^  to  effect  writt«ii  contracto      .       292-294 
{See  Fabol  Etioehcb.) 

V. 
VAHIANCE, 

nature  of 63,64-73 

in  criminal  prosecutions 6ft 

in  the  proof  of  a  contract 66 

consideration 66 

deeds 69 

when  literal  agreement  in  proof  not  necessary 69 

in  the  name  of  obligor 69,  n. 

in  the  proof  of  records 70 

prescriptions 71, 72 

btal  consequences  of,  how  avoided 73 

(See  Description;    Scbbtanob  or  thb  lasctB.) 
VERDICT, 

inter  alioe,  evidence  of  what 189,  938,  55a 

separate,  when  allowed 856,  363 

VIDELICET, 

its  nature  and  office 60 

when  it  will  avoid  a  variance 60 

VOm  DIRE, 

what 124 

(See  WiTHEBsse.) 

W. 

WAT,  (See  Highwat.) 

WIDOW, 

incompetent  to  testify  to  admissions  by  deceased  husband  .    .    337 
(See  Husband  aijd  Wifk.    Pbitilboed  Coickdkioations.) 
WILL, 

how  to  be  executed 273 


D.gitizecbyG00glc 


WILL—  Ooniintied. 

how  to  be  revdted 272 

cnnc«lliition  of,  what ....     27S 

admissibility  of  parol  evidence  to  explain,  Ac      •     .     .       287—291 

{Set  Parol  Evidekok.) 
Mr.  Wigram's  rules  of  interpretation      ....  .  287.  n. 

general  conclusions 291,  n. 

proof  of 440,  518 

effect  of  the  probate  of 550 

^riTNESSES, 

how  many  neceswuy  to  establish  treason     .  ...      255,  256 

perjury 267-2G0 

to  overthrow  an  answer  in  chancery      .    2S0 

how  to  procure  attendance  of _.       309-324 

by  mbpctna 909 

mbpcena  dveet  tecum 309 

tender  of  fees SIO,  311 

not  in  crinunal  cases      .    .    311 

htAtfU  corjmi  ad  tettxficandum 312 

recognisance 813 

Mui^ana,  when  served 314 

how  served 815 

how  and  when  protected  from  arrest 816 

discharged  from  unlawfiil  arrest 818 

neglecting  or  refusing  to  appear,  how  compelled 319 

residing  abroad,  depositions  taken  under  letters  rogatory    .     .     320 

sick,  depositions  taken  by  commission,  when 320 

deposiUons  of,  when  and  how  taken S2I-324 

in  perpeluam  rti  memoriam S24,  325 

competency  of 827-430 

to  be  sworn.     Oath,  its  nature 32A 

competency  of  parties 837,  330 

attorneys 364,  S8B 

guati  corporators 331 

private  corporators 332, 333 

member^  of  charitable  corpontljone    ....     333 

husband  and  wife 334-836 

time  of  marriage  not  material  .     .     .     836 
rule    operates    after    divo'ce    or 

death  of  one 887 

exception 88S 

rule  applies  only,  to  legal  marriages    .     839 
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WITNESSES—  Gmiintud. 

bow  afTected  by  husband'B  coaaeiit  340 

applies,  wherever  he  is  iuterested    341 

competent  in  collateral  proceedings    .     342 

exceptions  in  favor  of  wife  ■     .      342-3  lii 

oompetancy  of 

buaband  and  wife 

rule  extends  to  cases  of  treason,  temb.     ,    ,     345 

dying  declaratjons 34t> 

parties  nominal,  when  incompetent 347 

parties,  when  competent 348,  353,  5.^8 

from  necessity 348-350 

from  public  policy 350 

answer  in  chancery  admissible 351 

oath  given  diveno  intuitu,  admissible  .     •     •     352 

never  compellable  to  testify 853 

one  of  several  not  admissible  for  the  ad- 
Terse  party,  without  consent  of  all  .     .     .    854 
when  admissible  for  the  others  in 

general 855 

in  actions  ex  contractu 356 

in  actioiks  ex  delicto  ....  357-359 
made  party  by  mistake,  when  admissiblo  .  359 
defendant  in  ejectment,  when  admissible  .  8fiO 
in  chancery,  when  examinable  ....  361 
in  criminal  cases,  as  to  prosecutor  .  .  .  362 
as   to  defendants  .     .     .     3C3 

judge,  when  incompetent 364 

juror  competent 364,  n. 

as  to  competency  of  persons  deficient  in  understanding  .      365-367 

persons  insane 365 

cause  and  permanency  immaterial    .     .     .     365 

persons  deaf  and  dumb 366 

M  to  competency  of  children 367 

persons  delicient  in  religious  principle   3G8-37 1 

general  doctrine 8C8 

degree  of  faiih  required 869 

defect  of  faith  never  presumed    ....     870 

hov  ascertained  and  proved 370,  n. 

bow  iwom 371 

infamy  o^  renders  incompetent 372 

reason  of  the  rule     ....     372 
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WITNESSES—  (hnlinued. 

.what  crimes  render  infamouB S73 

extent  of  the  diaabilitjr S74 

must  lie  proved  by  record  of  the  judgment    ....     875 

L  exceptiona  hi  this  rule  of  incompetent^ 374 

foreign  judgment  of  infamy  goes  only  to  the  credit      .     376 

disability  from  infamy,  removed  by  reversal  of  judgment  .     .     877 

by  pardon      ....      377,  S78 

accomplices,  when  admissible 379 

their  testimony  needs  corroboration      ....      880,  881 
unless  they  were  only  feigned  accomplices    ....     382 
party  to  negotiable  instrument,  when  incompetent  to  im- 
peach it 888-385 

interested  in  the  result,  generally  incompetent     .     .     .       886-430 
nature  of  the  interest,  direct  and  legal,  Ac     .     .     886 

real 887 

not  honorary  obligation 888 

not  in  the  question  alone' 889 

t«8t  of  the  interest 3dO 

mode  of  proof 423 

magnitude  and  degree  of  interest 391 

nature  of  interest  illustrated 392 

interest  arising  from  lialnlity  over 393 

in  what  cases 894-897 

agent  or  servant 894,  396 

co-contractor 895 

what  extent  of  liability  sufBcient ....      896,  897 

implied  warranty  sufficient       398 

balanced  interest  does  not  disqualify      .  391,  399,  420 

parties  to  bills  and  notes 399 

probable  effect  of  testimony  does  not  diiqualify  .     400 

liability  to  costs  disqualifies 401,  402 

title  to  restitution,  when  it  disqualifies   ....     408 
interested  in  the  record,  what,  and  when  it  disqualifies        404,  405 

in  criminal  cases,  as  accessory 407 

conspirator,  &C. 407 

nature  of  disquaHfying  interest  further  explained  by  cases 

to  which  the  rule  does  not  apply 408-410 

exceptions  to  the  rule  tliat  interest  disqualifies     .     .    .      411—420 

1.  witness  entitled  to  reward,  or  ralLer  benefit  on 

conviction 412-414 

2.  party  whose  name  is  forged    .     .  414 
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TTITNESSES—  Obntmued. 

8.  rendered  competent  by  stAtnte 415 

4.  admitted  from  pnblio  conTeoienoe  aad  neoesuly  in 

case  of  middle-men,  agenl«,  &c 41 S 

confined  to  ordinary  bnainesg  transactionB     ....     417 

5.  interest  Bubseqaently  acquired ' .     .     418 

6.  offering  to  rsleate  his  intereat 419 

7.  amply  secured  againat  liability  over 420 

ol^eotion  of  incompetency,  when  to  be  taken  ....      421,  422 

bow,  if  aubeeqnently  discovered     .    .    .    421 
oriaing  from  witness's  own  examina- 

don  may  be  removed  in  same  manner        422 

from  intereat,  how  proved      .     .    .      423,  424 

to  be  determined  by  the  court  alone  ....     436 

ezaminatjon  o^  on  the  voir  dire,  what ■'    .     424 

oonqratency  ot,  when  restored  by  a  release      .......    42S 

by  whom  given 427 

when  not 428 

deUvery  of  release  to  the  witness  not  necessary     429 
when  restored  by  payment  of  money .     .      408,  480 

by  striking  off  name 430 

by  substitution  of  another  surety  .    .    .    4S0 
by  operation  of  bankrupt  laws,  Ac    .     .     430 

by  transfer  of  slock 430 

by  other  modes 430 

by  assignment  of  interest 408 

examination  of 431-469 

regulated  by  discretion  of  judge 431 

may  be  examined  apart,  when 43S 

direct  and  cross-examination,  what     ....     433 

leading  questjons,  what 434,  484  a 

when  permitted      ....     485 
when  witness  may  refer  to  writingB  to  as- 

aist  his  memory 4)16-437 

when  the  writing  must  have  been  made       .  438 
if  witness  is  blind,  it  may  be  read  to  him  439 
must  in  general  depose  only  to  &ct8  person- 
ally known 440 

when  opinions  admissible 44(^  440  a 

when  not        441 

witness  not  to  be  impeached  by  party 
lulling  him  ......•••.         44S 
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WITNESSES—  Omtimitd. 

uraminnrtM  <^  eZCeptknU  tO  thiS  rnlS 448 

may  be  contradicted  as  to  ■  puticnlBr  &ct  .     .     448 
witneas  Barpriraiig  the  party  calling  him  .     .     .     444 

crow -cTHminatioo,  when 445 

value  and  otgect  ef 446 

how  long  the  right  ccmtinaes 447 

how  far  as  to  collateral  fkcts  ....      446,  449 
to  collateral  fact,  answer  condiuive     .    .    .    449 

aa  to  feelings  of  hoedli^ 450 

as  to  cziBting  relationa  and  intimacy  with 

the  other  party 450 

respectdng  writings 468-466 

in  chancery 554 

whether  compellable  to  answer 451-460 

to  expose  him,  ^ 

1.  to  a  cruninal  charge    ....     451 
when  he  tastiflea  to  part  of 
a  transaction  without  chuo^ 

ing  his  privilege  .     .    .       451  a 

S.  to  pecuniary  loas 452 

8.  to  forfeiture  of  estate  ....     453 

4.  to  disgrace 454,  455 

where  it  only  tends  to  disgrace  him    .     ,     ,     456 

tiMi 456  a 

where  it  shows  a  previous  oonviction  .  .     457 

to  qaestjons  showing  disgrace,  bat  not 

affecting  his  credit 458 

to  questions  showing  disgrace,  afiectiug 

his  credit 459 

when  a  question  may  be  asked  which  the 

witness  is  not  bound  to  answer  ....  460 
■lodea  ti  impeaching  cre^t  of 461-169 

1.  by  disproving  his  testimony .    .    .    .    .    .    461 

2.  by  general  evidence  of  reputation ....    461 
extent  of  this  inquiry 461 

8.  by  proof  of  self-contndictioD 462 

how  to  be  supported  in  such  case  ....     469 
how  to  be  cross-examined  aa  to  cootents 

of  writings 468-466 

Q  of 467,  468 
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WITNESSES—  Oontintud. 

when  eridence  of  geneial  character  admiceible  in  rap- 
port of     *69 

order  1^  proof  and  coune  of  trial 469  a 

deceaeed,  ptoof  of  fiumer  testimony 168-167 

WRIT, 

how  proved •    521 

WRITING, 

when  reqniute  as  evidence  of  title 

on  Bale  of  ehipa     {Sm  8bip».) 361 

by  the  Statate  of  Frauds 262 

to  coDTey  an  interest  in  landfl ....    268 

to  m^e  a  sarrender 265 

to  prove  a  tniBt  of  lands 266 

a  otdlatenl  promise  ....    267 
certain  sales  of  goods    .    .    .    267 
toffldent,  if  contract  is  made  out  from 

WTeral  wiitangs 268 

agent^s  autbority  need  not  be  in  writ- 
ing   269 

unless  to  make  a  deed  ....    269 
the  term  interett  in  land  expoonded   270, 271 

devise  mnst  be  in  writing 272 

how  to  be  execnled 272 

leveled 278 

to  hind  an  ai^rentice 274 

in  what  sense  the  words  of  a  written  contract  an  to  be  taken     274 
when  parol  evidence  is  admiarible  to  explain,  && 

(Sm  Pakol  EviDwroi.) 
public 
tSee  Public  Doockbnts.    Beookdb  axd  Jiisioul  Wsimtos.^ 

written  evidence,  different  kinds  of 470 

private  (See  Pkivati  WBirntos.) 
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